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PROCEEDINGS

CO-HEARING OFFICER BAGGETT: Good morning.
Welcome to this hearing regarding the Department of Water
Resources and Bureau of Reclamation's petition to
consolidate the places of use of the State Water Project
and the Central Valley Project by amending certain water
rights held by the two petitioners.

I'm Art Baggett, member of the Board. With me is
our Chair, Charles Hoppin. Also present today are Dana —-
our Staff Counsel Dana Heinrich, Staff Engineer Ernie
Mona, and Environmental Scientist Jane Farwell.

I think you all know the evacuation procedures.
It looks like we have an audience of well accomplished
experts at evacuation in the State Water Board. If
there's an emergency, follow the exit signs, across the
street to the park. And take your valuable.

This hearing is being held in accordance with a
public notice dated March 30th, 2009 and the pre-hearing
conference we held on April 16th.

This hearing will afford participants who have
filed a notice of intent to appear an opportunity to
present relevant oral testimony and other evidence that
address the following key issues:

First, should the subject petition to change the

place of use under the specified licenses and permits of
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Reclamation and the Department be approved?

Second, if the subject petition is approved,
what, if any, terms and conditions of the approval should
be imposed?

Third, would approval of the subject petition be
subject to any appropriate terms and conditions, initiate
a new right or injure other legal users of water?

Fourth, would approval of the subject petition
unreasonably affect water quality for fish, wildlife, or
other in-stream beneficial uses?

Fifth, are the proposed changes in the public
interest?

Sixth, what would be the effects or impacts to
the State of California if the proposed changes are not
approved?

This hearing is being webcast to the public and
some parties are participating by teleconference. It's
also being recorded on both audio and video -- on audio
and video.

A court reporter is present to prepare a
transcript of the proceedings. If you'd like a copy, you
can make separate arrangements.

So when you speak, if you could speak clearly
into the mike so everyone can hear, that would be helpful.

And, likewise, if you have a card to present the
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court reporter, it would be helpful also.

Before we begin the evidentiary portion, we will
hear from any speaker who wishes to make a policy
statement in these proceedings. If you wish to make a
policy statement, please fill out a blue card and hand it
to the staff if you have not done so.

The board also accepts written policy statements,
and we have a number of those. If you have written
copies, please give them to our staff.

If you have cell phones, could you please turn
them off. This will be the last warning.

(Laughter.)

CO-HEARING OFFICER BAGGETT: Speaking of cell
phones, I should probably do the same.

A policy statement is a non-evidentiary
statement. It's subject to the limitations listed in our
hearing notice. A person making policy statements must
not attempt to use their statements to present factual
evidence, either orally or by introducing a written
exhibit. They should be limited to five minutes or less.
So when we call your name, if you could come up to the
microphone and proceed, that would be helpful.

With that, we'll begin with the policy
statements.

I think we have the Assemblyman. You're up

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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first.

Good morning. Good morning.

ASSEMBLY MEMBER ARAMBULA: Good morning. Good
morning to all of you. My name is Juan Arambula. I have

the pleasure of representing the 31st District in the
State Assembly. Basically it's the Fresno and surrounding
areas. And I'm here today to share a few words regarding
what's going on in my district, and hoping that you are
able to take it into account in terms of your work and
your deliberations.

You know, when I was in grad school, I studied
statistics and I always found them a little boring and
dry. But I'd like to share some statistics with you today
and try to bring them to light in terms of what is
currently going on in the Central Valley.

We hear about zero allocation for the west side
of the San Joaquin Valley in terms of water from the
Federal Project. We hear about unemployment rates of 40
percent or greater in several communities on the west
side. And more recently we've heard that there may be an
increase from zero allocation to 10 percent allocation of
water for this region of central California.

What I'm here to do is to share with you what
this means in terms of people. I represent communities

such as Mendota and Firebaugh, San Joaquin, Tranquility,
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and other unincorporated communities that have been
devastated, that have unemployment rates approaching twice
what the unemployment rate was during the Great
Depression. Back in the thirties we mobilized our nation
to deal with an unemployment rate of approximately 25
percent. And yet in many of these communities the
unemployment rate is nearly double that amount. It is
having a devastating impact on the workers, on the local
merchants, on the ability of cities to provide services to
their residents.

And I am one of the individuals in the State
Assembly who has been tasked with trying to find a
long-term solution to the problems facing the State in
terms of its water delivery. But that is in the long
term. And as was said during the 1930s, during the Great
Depression, people lead in the short-term, and they cannot
wait to have us in the Legislature find a long-term
solution. They need some help right now.

It seems to me that there may be some
consideration that you can give to short-term solutions
that will help our people survive until we find a more
permanent long-term solution. And I would encourage you
to give every possible consideration to what can be done
to help people now. My folks are suffering. They are

going through some very, very difficult times.
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There was one lady, a farmworker, who said
recently at a public meeting, "I don't want charity. I
don't want to be a burden on anybody." And while we have
been able to provide some emergency food to her and to
other thousands of families on the west side, her comment
was, "I appreciate the food and it does help my family.
But it doesn't allow me to buy Pampers for my children.
It doesn't allow me to buy medicine for my children. It
doesn't allow me to have the income that I need to pay the
rent and to take care of other necessities.

So on her behalf and on behalf of the literally
tens of thousands of farm workers that have been impacted,
not only by the drought, but also because of recent
federal court decisions, I urge you to please give
consideration to what you can do in the short term to
provide relief to these very hard working and very
deserving individuals.

So thank you again for allowing me this time to
share with you a personal perspective on what is going on
in the Central Valley. And we certainly encourage you to
give every consideration to realistic practical proposals
that can be of help to them.

Thank you very much.

CO-HEARING OFFICER BAGGETT: Thank you.

I have a couple other policy statements.
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Michael from the Public Trust Alliance.

MR. WARBURTON: Good morning. I'm Michael
Warburton, the Executive Director of the Public Trust
Alliance, a project of the nonprofit Resource Renewal
Institute.

I'm here to say that the consolidated place of
use changes to water project permits and licenses are not
in the public interest at this time. It might make sense
at some future time if we knew anything about the scale of
the project and could design believable protections for
public rights. But rushed through without consideration,
this will almost undoubtedly result in continued high
levels of Delta exports that will place public trust
resources at risk.

The new place of use, while attractive to
upstream right-holders and newly enabled purchases, will
almost certainly result in greater pressure on source
water supplies.

If you think of the projects as a straw reaching
into the State's water, these changes will have the legal
impact of increasing the force of suction in a system
already overappropriated upstream where substantially more
rights to water are recognized than there is actual water
in nature.

The changes will enable a few more years of
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sketchy math that always seems to cheat the environment.
We can do a lot better than this.

Since our founding in 2001, the Public Trust
Alliance has been calling attention to the Public Trust
Doctrine as a valuable tool to defend our most valuable
heritage and give signposts for a reasonable path forward
from crisis. The doctrine reflects fundamental public
interests inherent in the property that will be affected.
It can't be ignored.

While more specific laws should be enough to
guide responsible action, my organization is gravely
concerned that emergency-inspired overreaching for the
benefit of private right-holders will be substituted for
deliberate debate and defense of public interests in this
proceeding.

Neither the State Water Project nor the
Reclamation Act were intended to create a dynasty of water
marketers. But that could be the result of the changes in
rights being considered here.

From our perspective, insuring responsible action
is what this hearing is about. The legal obligation of
the State Water Resources Control Board is to oversee not
only an efficient allocation of public water, but a
responsible one as well.

The very capacity of our land to support life is
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at stake in public decisions like this. And we don't want
to see transparency or accountability diminished for
short-term convenience. We want to make sure that future
generations of Californians will live in an ecologically
viable California. 1In a time of economic and climatic
crisis, it becomes more important to concentrate on the
contours of long-term responsibility than to grasp for
fleeting short-term indicators or maximizing current
market gains which bear little relation to long-term
public value.

Unfortunately, there's a lot of political
pressure and a seeming willingness to abandon deliberate
negotiation in favor of adopting, under the pressure of a
perceived emergency, new legal conditions that have been
sought by water contractors for a long time.

We're being told that the merged place of use
definitions will only affect water already in the project.
But what it will probably do is open the projects to new
water that would never come in without relaxed standards.
Without other institutional supports, merged place of use
makes accounting and transparency of transfers far more
difficult. Past experience with the petitioners showed
the costs will most likely be borne by our environment.

In other planning processes our organization has

tried to articulate enduring public interests, both
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10
designated legal trustees and public beneficiaries.

We see the continuing jurisdiction of the State
Board not as a meaningless recitation included in all
State licenses but as a concrete legal responsibility.

Our Supreme Court has made it clear many times over that
no matter how much some people might wish that public
obligations would just disappear, there's a required
public inquiry when trust resources are involved. And
there is an affirmative obligation to project trust wvalues
whenever feasible.

These resources are at extreme risk at the
historically high levels of water exports that California
has maintained in the last several years.

A few points to think about in the case coming
up:

The status of the emergency, which is being
relied upon to justify accelerated action, is very much in
the hands of the petitioners themselves and their own
definitions and enforcement actions. That's not a recipe
for public credibility or anything approaching responsible
public regulation. Now is not the time to respond to
calls for more flexibility by relaxing boundaries for
accountability without fundamental protections for public
rights.

The financial industry wanted a little
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flexibility when they told us it was just common sense to
allow the merger of banking, investment bank, and insures
businesses when strict separation had been required in the
past. Now we're beginning to find out what it means to
lose public accountability in financial markets. And it's
going to get a lot worse before it gets better.

We can't afford the do the same thing with our
water and the ecological systems that ultimately support
us. You can't just declare bankruptcy and reorganize when
you're playing with species extinction.

In California water, the separation between the
operations of federal and State projects have generated
different standards of accountability, benefit and
repayment in addition to the simple geographic district
boundaries. Federal regulators and contractors have
ignored State responsibilities. And even the application
of science has been suspended to the extent that it was
even very recently difficult to get judicial notice of
reality.

The public has good reasons not to trust these
regulators, who've gotten cozy with their contractors. We
all know about the revolving doors which find
professionals negotiating on behalf of the public one
minute and just a few minutes later walking into executive

positions on contractors' staffs.
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There's a tremendous need for transparency and
clear boundaries for accountability. Regulatory energy
would be far better applied solving these fundamental
problems rather than creating zones of uncertainty and
accounting difficulty. We're now grappling with an
economic crisis where people don't even know the value of
the homes they lived in for many years, and many of lost
any hope of a protected retirement.

But we're not just in an economic crisis. As a
society, we're just beginning to see the scale of the
damage to our legal institutions and our public
understanding of the rule of law.

The former president of a major stock exchange
has pleaded guilty to running the biggest Ponzi scheme in
history.

Last week a television news commentator described
different official legal approaches to State-sanctioned
torture as a policy difference between the Bush and Obama
administrations. There's very real risks that people in
our State will take those words at face wvalue and think
that's the extent of what's going on.

If the legal profession itself gets too lax on
the concept of rule of law, everybody loses. I just read
a tentative ruling by a San Diego judge in a CEQA case

that reminded me in that town the developer always wins
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when public assets are being given away.

The rhetoric that people are hearing from public
authorities is becoming less and less believable in nearly
every forum. The only cure for this situation is
increased transparency so people can see for themselves
how closely the rhetoric matches the reality that they
lived with.

A trumped-up emergency should not be used to
avoid environmental analysis of long-term water transfers.
Yet that seems to be the direction that this is going.

If this relaxation of institutional boundaries of
accountability is accomplished under the guise of this
year's drought emergency, it will be done at the cost of
adopting the legal standard of a banana republic and to
deliberately place in California's most precious assets a
completely foreseeable risk. We don't need to do that.
It's not in the public interest.

I hope that the evidence presented and examined
here will lead to a responsible decision that supports the
health of Californians in the long term. We owe that to
our children and grandchildren.

CO-HEARING OFFICER BAGGETT: Thank you.

With that, I have four written policy statements.
But you could have an opportunity to give a summary, if

you'd like.
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Friant Water Authority.

MR. OTTEMOELLER: Good morning, Board Member
Baggett, Chairman Hoppin. Thank you for the opportunity
to address the Board this morning on the hearing before
you to temporarily consolidate the places of use of the
Friant -- of the federal and State project service areas.

My name is Steve Ottemoeller. 1I'm the Water
Resources Manager for the Friant Water Authority and the
Friant Water Users Authority. I'll summarize our policy
statement here briefly.

We are in full support of this consolidated
change in the place of use for the two projects. We
believe it will provide some necessary and very important
flexibility within the next year to two years to allow the
projects and the managers to deal a little bit better with
the situation that they're facing.

The Friant Water Authority, as you know, is
located on the east side of the San Joaquin Valley, and
for the most part -- well, entirely our ability to use the
water on the San Joaquin River and distribute it to the
north and south of the San Joaquin River along the east
side is dependent on an exchange of water rights that the
United States Bureau of Reclamation undertook in the
1930s.

Although we are sometimes considered

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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hydrologically separate from the rest of the Central
Valley Project, we received a strong warning this year as
we were looking at the water supply situation, and seeing
that there was a strong potential that the United States
would have to use San Joaquin River water to serve some of
the west side farmers, the exchange contractors, on whose
rights are supplies is based.

As it turns out, there has been just enough rain
and precipitation that that's not an issue. But as we
were preparing for that, one of the things we were trying
to figure out how we could do would be find ways to move
water from the east side to the west side without enduring
some of the high losses that would occur in the San
Joaquin River.

One of the mechanisms that we envisioned was
moving the water down south through the Friant Kern Canal
into Kern County and exchanging that water with State
Project water that would be sitting in San Luis Reservoir.
That would have required a change in place of use, and we
initially supported this largely on that basis.

Since that time, as I noted, we don't need that
particular tool for our own water supply. But we do have
neighbors on the west side who still only have a 10
percent water supply, 10 percent of their contract supply.

This change in place of use would allow an
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exchange, which I think you will hear in more detail in
testimony, but we want to highlight it here, whereby
districts on the Friant side would send some of their
water down to the Friant Kern Canal through the Cross
Valley Canal and into the aqueduct. That water would be
delivered to State water contractors, who would then
exchange that water back up into San Luis. The primary
purpose for that exchange mechanism is to facilitate some
groundwater pumping within Westlands to enhance their
supply. And it's a mitigation for water quality.

There would be no net loss of water to the Friant
system because the water would be brought back either
later this year or next year. So particularly with
respect to that transfer we're talking a short-term
exchange, no impact to the environment, nobody's losing
any water, and we're helping the folks on the west side.

I would emphasize and hope that you would make
sure you don't I guess overstate what's happening here.
Again, this is a temporary change in the place of use for
the projects. It will facilitate doing things on a timely
basis to take advantage of whatever opportunities are
available.

In my 20 years' experience in dealing with
California water issues, I sincerely doubt that there

would be any significant increase, if at all, in terms of
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total water certainly not moving from north to south. It
will facilitate water being moved to places it's normally
moved, but just done on an expedited basis. And we would
encourage you to approve the petition.

CO-HEARING OFFICER HOPPIN: If you could clarify
one point for me. You mentioned a moment ago that the
water you would send to the west side would be returned
later in the year. Would you give us just a brief
overview of that mechanism.

MR. OTTEMOELLER: A couple of mechanisms are
available. One would be that the water would be sent down
the California Aqueduct back into the Cross Valley Canal,
moved east to the Friant Kern Canal where there is a 500
cubic foot per second inter-tie. 1It'd basically be moving
water back the same way it went there. And then water
would be delivered back to Friant districts at the
southern end of the Friant Kern Canal.

Water could also be returned to the east side
through an exchange with the Tulare Lake Basin Water
Storage District, who has some water rights on the Kings
River through multiple exchanges involving Fresno ID and
the City of Fresno. Some of that water could be brought
back and delivered back to the Friant districts. So
those -- we're working on those arrangements right now.

We think they're both feasible and likely.
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CO-HEARING OFFICER HOPPIN: Thank you.

CO-HEARING OFFICER BAGGETT: Thank you.

With that, I have three parties who are parties
for purpose of cross-examination who'd like to make policy
statements as opposed to opening statements. So as long
as you realize you won't get an opening statement also,
well, you can do it now.

We have the County of San Joaquin and then Mr.
Herrick after that

MS. GILLICK: Good morning. DeeAnne Gillick on
behalf of the County of San Joaquin and the San Joaquin
County Flood Control and Water Conservation District. I
did submit a written policy statement on behalf of the
county and will do a summary this morning.

Due to the unique water conditions and shortages
that the State is currently experiencing, the county does
not object to the temporary petition to consolidate the
places of use.

The county is concerned about everyone who is
suffering through water shortages during this drought
year, including the areas within the County of San
Joaquin.

However, the county is gravely concerned about
the CVP and State Water Project's continuing failure to

observe the State -- and the State Water Board's failure
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to enforce the permit conditions applicable to DWR and the
USBR relative to the CVP and the State Water Project,
particularly those regarding salinity control.

The petition that's before you today must be
conditioned, and they must be meaningful conditions placed
upon the Bureau and the DWR to meet those water quality
control standards.

You know, this year, in 2009, there have been
repeated violations of the water quality control standards
in January, February, March, and April. DWR represents
that there's no violations or have represented that
there's no violations, when, you know, the readings are to
the contrary.

In addition, the county has not received any
reports from the Bureau or DWR indicating that there's
been violations of standards. And that's a direct
inconsistency with the CDO order from 2004, in which the
county, the State Board and the other parties to the CDO
hearing were to receive reports.

This is just evidence of DWR's and the Bureau's
attitude that it's not important to meet the salinity
standards and it's not important to comply with the State
Board Order's simple reporting. That's not even
occurring.

The initial modeling indicates that even in these
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years of droughts the salinity standards within the Delta
can be met with modifications to the barrier systems and
other things. The South Delta Water Agency and the
Central Delta Water Agency have presented and been in
dialogue attempting to get these implementation changes
made. We encourage the State Board to require these
changes so that the salinity standards can actually be met
even in these times of droughts, consistent with the
initial modeling. And it's just important that, you know,
even if these transfers occur, that the salinity standards
and the conditions on the CVP and the State Water Project
continue.

As you know, two-thirds of the legal Delta's been
located within San Joaquin County. San Joaquin County has
a vested interest in the important and critical water
issues that are facing this state.

And we encourage the State Board to place
meaningful conditions and to enforce those conditions so
that the water system within the State can operate and
operate properly.

Thank you.

CO-HEARING OFFICER BAGGETT: Thank you.

Mr. Herrick.

MR. HERRICK: Thank you, Mr. Chairman, Board

member. My name is John Herrick. I'm representing the
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South Delta Water Agency, the Central Delta Water Agency,
and then Lafayette Ranch.

As a representative of farmers, we certainly
understand the problems going on in the State and the
horrible impacts that are resulting from the shortage of
water.

However, we can't agree to the urgency process as
a method by which we constantly change the rules, either
temporarily or now they're sought for two years.

You'll recall that in D-1641, we spent many days
over a consolidated place of use which included lands that
had been receiving water. That process included an EIR
functionally equivalent document, I think it was. But it
had a big large analysis of the effects that happens when
you change the place of use for the projects.

And instead, we're going through this chain of
urgency petitions. And we saw last year that the need to
comply with standards in order to do joint point was
waived. This year the projects sought to waive the -- be
relieved from the obligation to meet the outflow
standard's protection for fish.

And these are all emergency actions. Emergency
means that it's an expedited process, it means that
there's very little environmental review, if at all. And

it leads to a very, very poor policy for the State.
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The foundation of the projects has to be planning
ahead. And it should not be excused that there is no
planning ahead. After two years of drought last summer,
if the projects thought that transfers were needed to ease
some of the problems for a third drought year, if it
occurred, they could have gone through the normal process,
which would have required full environmental review,
rather than this process, which as far as I can tell, has
virtually no environmental review.

The policy underlying this consolidated point of
use is directly contrary to the area of origin statutes of
the State. The projects are seeking to facilitate a
shortage -- excuse me. The projects are seeking to
fulfill a shortage of supply through purchases from other
areas. That's not what's supposed to happen here. The
projected supplies of the projects are intermittent -
they're not firm supplies - so that they have to provide
for long-term problems that occur repeatedly. And that's
not what they're doing.

I will note that the CVPIA encourages transfers
among federal project operators. But CVPIA says transfers
shall only occur if the water is that which was previously
lost or previously consumed. So there's not supposed to
be a net increase in use from the transfer. And that's

exactly what's proposed here, that people will shift to
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groundwater, they'll exchange, they'll get water back.
That's the wrong policy. That's increasing use on a short
supply.

I would also note that D-1641 requires that the
projects be in compliance with both State and Federal
Endangered Species Act as part of their permit terms.

We know right now that the State Project still
doesn't have a tape permit under State Environmental --
excuse me -- Endangered Species Act. So when the
documents presented indicate that they promise to abide by
the rules of D-1641, they can't.

As DeeAnne Gillick just said about -- on behalf
of the county, none of this action has anything to do with
meeting the current obligations of the projects, because
they're not planning to do that. They're not seeking
relief from environmental review in order to do emergency
actions in order to meet south Delta water quality
standards. They didn't seek emergency actions in order to
meet fishery standards. What the projects would like to
do is to get transfer water for certain CVP SWP
contractors. They're not planning on meeting the water
quality standards, which are conditions to their permits
including San Luis and their export pumps.

I would like to note that the baseline for this

two-year change should not be the fact that water has been
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delivered to various areas, as is pointed out and it will
be seen in later testimony.

Water's been delivered to lots of areas in
various quantities during wet times, flood times. That's
not the baseline against which to judge changing the rules
right now in order to supply water to areas.

And the reason that's important is, we're in the
process of reviewing the Bay-Delta standards. So as we go
forward on that, we will have a consolidated place of use
for both projects with no environmental review, and that
will be the baseline for changes to the water quality
control plan for the Bay-Delta. That doesn't seem
appropriate.

This is very unique, this request for two-year
approval. Temporary changes are for one year in duration,
I believe, not two years.

So we're going to escape environmental review for
transfers a year from now even if it's not a drought year.
I don't see the basis for that request.

I would like to note a couple things which I
believe we'll find out when the testimony comes. And,
that is, first, the Governor's drought proclamation
apparently waived Water Code Section 13247 with regards to
State agencies complying with water quality control plans.

I don't see how that will affect somebody's permit terms
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and conditions even though those are part of a water
quality control plan. But we'll see as the
cross-examination.

And, secondly, it remains to be seen how this
proposal affects joint point of diversion. I don't know,
but I hope we'll find out, because joint point of
diversion requires the standards be met. There was a
petition last year, as you petitioned. There's been no
similar petition this year even though he know the
standards will not be met in the south Delta. So we'll
have to wait and see what the project's position is on
that.

I would also note that the cease and desist
order, I believe 2004, specifically said, if you want to
pump additional water and not be in compliance with water
quality control standards, you need to go through an
environmental review. That is wholly missing from this
process.

Thank you very much.

CO-HEARING OFFICER BAGGETT: Thank you.

Does defenders wish to make a policy statement at
this point?

We have your written policy statements. So if
you could summarize, that would be appreciated.

MR. BASOFIN: Just to clarify. 1Is it my
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understanding that we won't be able to make an opening
statement?

CO-HEARING OFFICER BAGGETT: You can have your
choice. You can't do both.

MR. BASOFIN: Okay. I think I'd prefer to rely
on written statements and make an opening statement later.

CO-HEARING OFFICER BAGGETT: Okay. Would you
identify yourself for the record.

MR. BASOFIN: Sorry. Joshua Basofin, Defenders
of Wildlife.

CO-HEARING OFFICER BAGGETT: Very good.

The last one we have a policy statement which
we'll enter into the record from Mr. Baiocchi. And he's
notified us he won't be participating today, but he has
submitted a written policy statement for the record.

Mr. Rubin.

MR. RUBIN: Hearing Officer Baggett. I would
like to raise a couple of issues before we turn to the
evidentiary portion of the proceeding. Is now the right
time?

CO-HEARING OFFICER BAGGETT: Sure. You might as
well. I was going to wait till later, but this is fine.

MR. RUBIN: Well, there's one that I think I need
to raise now. And then depending on how you want to

handle it, we could raise it as testimony is presented.
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But I would like to move the hearing officers to
cancel a number of protests that were filed. And
specifically the protest filed by the Salmon and Steelhead
Association, the Defenders of Wildlife, the Public Trust
Alliance, and South Delta Water Agency, and Central Delta
Water Agency.

And I'll explain -- I should have indicated for
the record that my name is Jon Rubin. I'm an attorney for
the San Luis & Delta-Mendota Water Authority and Westlands
Water District.

The reason I move the hearing officers to cancel
the protests is because the protests essentially have been
abandoned, as I look at it. Those protests were filed.

No cases-in-chief have been proposed and will be presented
to you to support the bases for the protest. And so in --
I don't believe that there will be evidence presented by
the protestant to support the protest; and, therefore,
pursuant to the Water Code and the California Code of
Regulations, you are required to cancel the protests.

I have another issue. But if anyone else wants
to respond --

CO-HEARING OFFICER BAGGETT: Well, Let's resolve
that one first.

Do any of the parties have -- I mean you're all

parties to the proceedings, so is the protest -- it's a

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28
good point.

MR. HERRICK: John Herrick for South Delta,
Central Delta, Lafayette Ranch.

I don't know why we have to go through this every
time.

We're not required to put on a case-in-chief.
This was an expedited proceeding. We looked into doing
certain things. We tried to get rebuttal witnesses,
which, well, let's just say, were uncooperative.

If the other parties putting on evidence put on
sufficient evidence that either supports or contradicts
our case, that is the evidence supporting our case. So I
don't think it's appropriate to dismiss them.

Thank you.

CO-HEARING OFFICER BAGGETT: Let's let the other
parties respond. Then you can respond all at once, Mr.
Rubin.

MR. BASOFIN: Joshua Basofin, Defenders of
Wildlife.

It's my understanding that a party is not
required to put on a case-in-chief in order to retain its
protest. It may be that the Board may decide in its
discretion that the weight of the protest is not as great
if witnesses or testimony is not submitted. But I have

seen nothing in the Water Code to indicate that a protest
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is abandoned if a case-in-chief is not presented.

MR. WARBURTON: Well, Public Trust Alliance is
not abandoning its protest. And counsel for this charade
has actually come forth to the Board in other proceedings
and with due process objections. And the Board has
sometimes a conflict of interest between its representing
of the public and its prosecution of certain water-related
matters.

And I think that there's a real danger in the
representations here that the public is well represented

at times. And the roots of our protest on the Public

Trust Alliance are for public rights. And this counsel
has in the past talked to -- he cited a case, the Morongo
Band, while -- you know, as evidence of this conflict of
interest.

CO-HEARING OFFICER BAGGETT: And that's been
resolved.

MR. WARBURTON: And we protest the legal
representations here. And we have no intention of
abandoning any protest.

CO-HEARING OFFICER BAGGETT: Great. Understand.

CO-HEARING OFFICER BAGGETT: Last comment, Mr.
Rubin?

MR. RUBIN: I would like to note that the

protests that were filed to which I'm moving for
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cancellation address issues that are beyond what any of
the other protests raise. And so for me as somebody that
supports the petitions, it makes it impossible to know
what are the ripe issues, and particularly if there's no
testimony to support the claims.

One thing I would like to add is that South Delta
Water Agency, Central Delta Water Agency filed their
protest based upon injury to vested rights. And
presumably they would need to come in and explain which
vested rights are being injured and how. And they're not.

CO-HEARING OFFICER BAGGETT: I appreciate that.

We'll be ruling on the protest issue as part of
the final order. So I think we'll take that into
submission. Because there's no requirement for a
case-in-chief to be presented, as I think defenders
pointed out, that's correct.

But many of these issues raised in the protest
will be addressed in the final order. And I think that
will provide a resolution to it at that point.

So they will not be withdrawn.

You had a second issue?

MR. RUBIN: Yes. And I do also want to move the
hearing officers to strike all of the protests as well the
testimony that was submitted in opposition of the

petitions. Reading through the testimony that was
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submitted in opposition of the petitions, I couldn't find
any evidence that's relevant to this proceeding with the
focus where it should be; and, that is, what is the
potential impact to legal users of water, whether the
petition will cause unreasonable impacts to fish and
wildlife, and whether the petition is in the public
interest.

Yes, there are complaints that are raised. But
none of them are focused on whether the change -- or the
changes that are being requested will cause any issues
that would bar you from approving the petition. There are
gross complaints. There are complaints about the Drought
Water Bank, which is outside of the scope of this
proceeding. There are complaints about general operations
of the Central Valley Project, State Water Project.

Again, those are outside of the scope of this proceeding.
There are complaints about how water might be used,
whether it might be used reasonably or unreasonably.
Again, that's outside the scope of this proceeding.

The question that you are faced with is whether
the change, adding to the Central Valley Project and State
Water Project additional places of use, will cause injury
to a legal user of water, cause unreasonable impact to
fish and wildlife, or cause -- or be contrary to the

public interest.
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I would like to raise along the lines of the last
issue, public interest, one other argument. And, that is,
there are some witnesses that are proposing testimony that
attempts to address the public interest issue. I believe
that too at least to a large degree is outside of the
scope of this proceeding. You have a Declaration of
Drought from the Governor. I think the declaration has a
legal effect.

And to the extent you challenge the declaration
of the Governor, this is not the forum. There may be
another forum, but this is not it. And there's specific
findings that the Governor makes and direction that he
provides. And I think that those have the effect of law.

Thank you.

CO-HEARING OFFICER BAGGETT: Thank you.

Let's save some time here. We likewise will not
rule on these now. I think we'll have to rule on this
evidence point by point when it comes up for whether it's
relevant or not.

Whether the Drought Water Bank in particular is
relevant, I would argue it might not be. But I think
general operations I think clearly can be relevant, and
we're going to have to hear it on a case by case because
that's a baseline to which all this is reacting.

Mr. Jackson.
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MR. JACKSON: Yeah, Michael Jackson representing
the California Sportfishing Protection Alliance.

I just want to make sure that I get my say on
this if you're going to take it under submission. Because
if you did that at the end of the hearing, I wouldn't be
able to tell you this at any point.

First, the testimony of both CSPA and the
California Water Impact Network are relevant to the six
questions which you asked.

Secondly, it's the vagueness of the petition that
makes it a little hard to connect up what's going on here.
It's a temporary petition out of order. 1It's an urgency
petition for something that's no longer urgent. It's a
petition that is so vague that it's impossible to tell
where the water's coming from, where it's going, how it's
going to be used. And it anticipates that there will be a
ton of other water coming into this process after you do
the approval.

And that certainly makes it difficult to provide
evidence of individual effects to fish wildlife,
individual effects to the public interest, or individual
effects to somebody's water right when the vagueness of
the petition and the falsity of the information in it,
given the fact that it's now rained for about a month and

a half, lead us to believe that this is basically a
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request for you to rubber stamp whatever they want to do.

And so to make it a ruling on relevance seems to
me to be impossible, because the petition and the
information in it is no longer relevant to the situation.

CO-HEARING OFFICER BAGGETT: No, I appreciate
that. And I think we do need to hear historical
information, we do need to hear about general operations.
I think that is extremely relevant and important to this
proceeding.

I'd like to restate, we're going to have to deal
with this, as painful as it is, as the individual
testimony is presented. I don't see how we can make
blanket rulings at this early venture in the proceedings.

So with that, anything else?

MR. RUBIN: This should be easier to deal with
the -- Jon Rubin for San Luis & Delta-Mendota Water
Authority and Westlands Water District.

Based upon the testimony that has been submitted,
the San Luis Delta-Mendota Water Authority will not be
presenting a case-in-chief, nor will Westlands or Santa
Clara Valley Water District. We've coordinated. I will
be asking questions on behalf of the San Luis &
Delta-Mendota Water Authority and Westlands Water
District. Santa Clara will be participating through the

San Luis & Delta-Mendota Water Authority, which it is a
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member.

CO-HEARING OFFICER BAGGETT: Thank you.

MR. RUBIN: I do have a statement. But we'll
make it as an opening statement, if you would prefer.

CO-HEARING OFFICER BAGGETT: That would be fine.

So let's move to the evidentiary portion. Before
hearing the cases-in-chief, we'll hear the opening
statements. Then we'll hear the case-in-chief by the
various participants.

With that, they'll present their case-in-chief
and cross-examination in the following order. We'll begin
with the Department of Water Resources, followed by the
Bureau, then San Luis & Delta-Mendota Water Authority,
Santa Clara Valley Water District, Westlands Water
District, CSPA, California Water Impact Network. Mr.
Baiocchi's no longer presenting. And then South Delta
Water Agency and Central Delta and Lafayette Ranch,
followed by the County of San Joaquin, and then lastly
Defenders of wildlife.

Is there anyone else? I think that's all the
participants I have at this point.

At the beginning of each case-in-chief the
participant may make an opening statement, as we talked
about earlier. And please -- and summarizing the

participant's position and what evidence they intend to
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establish.

After the opening statements we'll hear from the
participants' witnesses. And the witnesses should
identify their written testimony as their own and affirm
that it's true and correct; also note that they've taken
the oath.

The direct testimony will be followed by
cross-examination by other participants, Board staff and
the hearing officers. And the redirect testimony and
recross, limited to the scope, as always, of the redirect
testimony. After all the cases-in-chief, the participants
may present rebuttal evidence.

Participants are encouraged to be efficient, as
always. And we will be limited to the times as noted in
the pre-hearing, unless there is cause to grant an
exception.

Participants' presentations will be subject to
the following limits:

Five minutes for the opening.

Oral presentation of direct testimony at 20
minutes per witness.

Cross-examination, one hour per witness or panel.

And, again, additional time may be allowed with a
showing of good cause.

Each participant will be permitted five minutes
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If you wish to submit a written closing brief or
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statement, we would ask that those will be due Tuesday,

April 28th, following the hearing.
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After the hearing record is closed, we'll prepare

a proposed order for consideration by

the Board. If the

Board adopts an order, any person who believes the order's

in error will have 30 days within whic

written petition for reconsideration.

h to submit a

So with that, I will now invite appearances by

the parties in the evidentiary portion

Will those making appearances please state your

name, address, and whom you represent
reporter can enter that information.
The Department of Water Resou
MR. SODERLUND: Good morning.
S-o-d-e-r-1l-u-n-d for Department of Wa
address is 1416 9th Street, Room 1104,
California 95814.
And what else?
CO-HEARING OFFICER BAGGETT:
MR. SODERLUND: Thank you.
CO-HEARING OFFICER BAGGETT:

Reclamation.
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MS. AUFDEMBERGE: Amy Aufdemberge representing
the United States Bureau of Reclamation. We will actually
be presenting with a panel with DWR.

CO-HEARING OFFICER BAGGETT: Do you -- oh, you
got a card? Okay. Card's fine.

San Luis/Delta-Mendota.

MR. RUBIN: John Rubin, the Law Firm of
Diepenbrock - Harrison, for the San Luis & Delta-Mendota
Water Authority and the Westlands Water District; address
is 400 Capitol Mall, 18th floor, Sacramento, California.
Santa Clara, as I indicated before, will not be presenting
a case. And I don't believe there's anyone here
representing Santa Clara directly. I will be representing
Santa Clara as a member of the San Luis & Delta-Mendota
Water Authority.

CO-HEARING OFFICER BAGGETT: Thank you.

California Sports Protection Alliance.

MR. JACKSON: 1It's actually the fishing part of
the sports we're trying protect.

Michael Jackson representing the California
Sportfishing Protection Alliance. The mailing address is
Box 207, Quincy, California 95971. Thank you.

CO-HEARING OFFICER BAGGETT: Thank you.

California Water Impact Network.

MS. JACKSON: Julia Jackson representing the
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Quincy, California 95971.

CO-HEARING OFFICER BAGGETT: Thank you.

South Delta.

MR. HERRICK: John Herrick representing South
Delta Water Agency, Central Delta Water Agency, and
Lafayette Ranch, 4255 Pacific Avenue, Suite 2, Stockton,
95207.

CO-HEARING OFFICER BAGGETT: Thank you.

County of San Joaquin.

MS. GILLICK: DeeAnne Gillick representing the
County of San Joaquin and the San Joaquin County Flood
Control and Water Conservation District in Stockton. I
have a card.

CO-HEARING OFFICER BAGGETT: And, lastly,
Defenders of Wildlife.

MR. BASOFIN: Defenders of Wildlife, Joshua
Basofin, 1303 J Street, Suite 270, Sacramento, 95814.

CO-HEARING OFFICER BAGGETT: Thank you.

With that, will all those who plan to testify
please stand and raise your right hand for the oath.

(Thereupon the witnesses was sworn, by the

Hearing Officer, to tell the truth, the whole

truth and nothing but the truth.)

CO-HEARING OFFICER BAGGETT: Thank you.
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With that, we'll begin with the testimony -- I
think we'll allow you to do the opening statement before
you present your panel. We'll just go in the order as
we've noted earlier.

So with that, let's just start with the -- try to
get the Department of Water Resources case-in-chief in and
then we'll take a break after you've had your witnesses.

MR. SODERLUND: Chairman Hoppin, Board Member
Baggett. Good morning. My name is Erick Soderlund, and
I'll be representing the California Department of Water
Resources during this proceeding.

Before I get into the substantive part of my
opening statement, I did want to kind of provide a brief
overview of the case-in-chief of the Department we'll be
presenting this morning.

And, importantly, if it's okay with the Board and
pleases the Board, the Department of Water Resources and
the U.S. Bureau of Reclamation would like to present a
consolidated and coordinated case-in-chief.

CO-HEARING OFFICER BAGGETT: And that's fine and
appreciated.

MR. SODERLUND: So with that, we will have three
witnesses testifying this morning. First we'll have John
Leahigh, Chief of the State Water Projects Operations

Branch. And he will testify -- or provide a brief
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overview of the update -- a brief overview and update of
the current hydrology and go into the operations as to any
impacts that this petition may or may not have to project
operations.

Second we will have Ron Milligan of the U.S.
Bureau of Reclamation and Central Valley Operations
Manager. And he will also provide an update of the
current hydrology, but with a little bit more of a focus
on CVP, Central Valley Project, and also go into some of
the exchanges/transfers that are identified in the
petition that are more focused or solely CVP operations.

And then last, but definitely not least, we have
Maureen Sergent, who works in the Department's State Water
Project Analysis Office, and will provide testimony on
several other transfers/exchanges that were identified in
the petition, including some aspects of the movement of
water north to south and through the Delta.

Once the three witnesses have summarized their
testimony, we expect the three to be cross-examined as a
panel.

And with that, I would like now to move on to the
more substantive part of my opening statement. And in
this opening statement I'd like to briefly address four
topics as a summary of our case-in-chief and the evidence

we intend to offer.
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The four topics are:

Why are we here?

What are we asking for?

What are the effects of approving the requested
change?

And what are the benefits of approving the
petition?

First, why are we here?

There's basically essentially two reasons why
we're here. First, we are in a drought. We're still in a
drought. The evidence offered today will demonstrate that
California is still in its third year of drought.
Essentially we have missed out -- over the last three
years we've missed out on one normal year's worth of
statewide runoff. We've averaged about 60 percent
statewide runoff for the past three years. And in light
of that lack of water, we've also had increased demand as
compared to other drought periods. I believe 9 million
was presented in the Governor's proclamation as the
increase in population since the last drought.

We also have increased regulatory restraints --
constraints that decrease the project's ability to move
what water we have.

And as the testimony will demonstrate, all that

combined leads to fairly dire circumstances for water
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suppliers and water users this year, particularly south of
the Delta.

Also, we are here because of the Governor's
proclamation. On February 27th, 2009, the Governor
declared a state of emergency -- or actually proclaimed a
state of emergency and declared a drought.

In that proclamation he directed the Department
of Water Resources to work with the Bureau of Reclamation,
among other agencies, to help respond to the drought and
mitigate its effects. And part of that specifically was
to facilitate transfers.

The Governor's proclamation goes so far to even
specifically identify this very petition. And the
evidence offered today will demonstrate that this petition
furthers the Governor's directives and is an important
tool in responding to the current drought.

Second item is, what are we requesting?

We are requesting a consolidated place of use for
two years. As the evidence will demonstrate, a
consolidated place of use is more than just a simple
transfer. 1It's more than just a change in place of use or
a change in place of diversion. But at the same time, I
think the evidence will also demonstrate that the focus of
what the effects are are a little bit narrowed with this

petition.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

The effects of this petition are demonstrated by
what is the difference between putting CVP water on SWP
surface areas and vice versa.

Which goes into the third point, what are the
effects of the requested change? And, first of all, the
testimony will make a distinction between actions that are
taken south of the Delta versus actions that are taken to
facilitate movement of water through the Delta.

First of all, south of the Delta exchanges and

transfers. It will be demonstrated that historical
deliveries -- or delivers for this year are going to be
well below historical deliveries. And, therefore, any

water that is moved to a particular service areas or water
district that is facilitated by this petition, that water
that is delivered will still be well below historical
deliveries. And therefore, any effects of water such as
ag discharges or anything that goes along those lines, I
think it will be demonstrated that those effects, as
compared to historical averages, historical operations,
will be minimal.

As far as north to south transfers, or transfers
that move water through the Delta, evidence will
demonstrate that the movement of water between State water
contractors and CVP contractors will still likely occur

absent approval of this petition. And, as such, the only
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difference between granting or denying this petition is
where the water goes; which is, just as explained, minimal
effects south of the Delta. Whether the water is moved to
Kern or whether the water is moved to Westlands, the
difference in that is minimal and not likely to injure any
legal user or cause unreasonable effects to fish and
wildlife.

However, even if the Board chooses to take an
approach that, but for this petition, contractors and
south of Delta contractors -- or movement of water between
settlement contractors north of the Delta to contractors
south of the Delta would not happen, again but for this
petition, the evidence is still sufficient to demonstrate
that the effects of this petition are not likely to injure
other legal users. That evidence will be demonstrated
through the constraints that the operations are under
currently.

D-1641, biological opinions - and those are the
main sources of the objectives, of the standards, of the
measures, of the alternatives that the Department and the
Bureau of Reclamation must abide by when operating the
projects - still apply. And the testimony will
demonstrate that moving any water north to south under
this petition will not cause the operations to go outside

the constraints that were set up by D-1641 in the

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46
biological opinions.

And, more importantly, were analyzed by the
biological opinions in D-1641 -- those standards and
objectives were analyzed and are intended to protect
against injury to other legal users and fish and wildlife.
And, therefore, the Department's position is this petition
will not injure -- will not cause the projects, the
operations to go outside the constraints that it is under
and therefore will not likely injure other legal users.

And then, lastly, what are the benefits? The
benefits of this petition are to facilitate transfers.
It's low allocations. The testimony will demonstrate that
there are historically low allocations for south of the
Delta users. And so whatever water that can be moved,
whatever water that can be put south of the Delta, it
is -- this petition will remove one obstacle to get that
water to its highest use, to where it is needed most.

And with that, we will start the panel.

CO-HEARING OFFICER BAGGETT: Would the Bureau
like to make an opening statement?

MS. AUFDEMBERGE: No.

CO-HEARING OFFICER BAGGETT: So the Bureau is
passing on the opening statement.

With that, let's proceed with the panel. Like I

said, we'll get to your case-in-chief, then we'll take a
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quick recess.

So proceed.

MR. SODERLUND: So again we will start with John
Leahigh.

DIRECT EXAMINATION
OF MR. JOHN LEAHIGH

BY MR. ERICK SODERLUND, ESQ., representing the State
Department of Water Resources:

Mr. Leahigh, will you state your full name for
the record.

MR. LEAHIGH: Yes. John Leahigh. Last name is
spelled L-e-a-h-i-g-h.

MR. SODERLUND: And will you state your current
position.

MR. LEAHIGH: Yes, Chief of State Water Project
Operations and Planning Office.

MR. SODERLUND: Thank you.

And have you reviewed DWR Exhibit 03, which is
also identified as your testimony?

MR. LEAHIGH: Yes.

MR. SODERLUND: And does it accurately reflect
your testimony?

MR. LEAHIGH: Yes.

MR. SODERLUND: At this time would you like to

provide any updates or corrections to that testimony?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

MR. LEAHIGH: No.

MR. SODERLUND: Thank you.

And at this time would you like to please
summarize your testimony.

MR. LEAHIGH: Okay.

Good morning, Board Member Baggett, Chairman
Hoppin, and board staff.

As counsel indicated, my role here is to give a
summary of background of where we stand with regards to
the hydrology and a little bit on how that may affect
operations.

As you recall, back -- both the Sacramento and
San Joaquin River basins are coming off two back-to-back
critically dry or dry years. Unfortunately water year
2009 has started out -- started out well below average,
with the concern peaking in January, which is typically
the biggest precip producer, came in only a third of
normal precipitation. Fortunately in early February
weather patterns did change and for about a 30-day period,
until early March, precip was above average, with March
coming in slightly above average.

Because of the increased precipitation on the
latest April first snow survey, both the Sacramento and
the San Joaquin River basins were upgraded from a

critically dry year to a dry year.
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However, precipitation to date is still well
below average - 88 percent. 1In fact, snow pack is -- and
this may be actually a slight difference from the
testimony this is updated information - 65 percent of
average snowpack.

Anticipated runoff for the remainder of the year
is -- at the median conditions, based on the April 1st
forecast, was 70 percent.

But more importantly, 2009 will be the third
consecutive dry or critically dry year for both Sacramento
and San Joaquin water basins.

One effect that this has had is record low
storage in the major upstream reservoirs. Both Shasta and
Oroville remain approximately 1.7 million acre-feet below
average as of the end of March. Also, more significantly,
San Luis Reservoir is only 53 percent of average to date.

Now, this is partly due to the fact that early
on -- earlier in the winter we had a late start in filling
San Luis because of the dry hydrology. We come into
February and March, and the wetter period is when we also
have the more restrictions on the pumping and we're not
able to make any progress in filling San Luis.

All of these factors have resulted in very low
water supply allocations for both projects. The State

Water Project allocation of -- currently at 30 percent
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matches the lowest M&I allocation on record, which is
1991. And also CVP's allocation is very low.

Other droughts have been of longer duration -
late eighties, early nineties - and some have been of
greater single-year intensity - 1977, for instance. But
this year remains severe in terms of fulfilling the needed
supplies.

The largest contributing factor for this gap
between the supply and demand is partially increasing
demand, as was noted, increased population of estimated 9
million residents since 1991. The other part contributing
to this gap is increased restrictions that have been
applied to the operations since 1991, including the
Bay-Delta core -- the water quality control plan, the new
biological opinions since 1991.

So these factors make the Governor's
proclamation, the state of emergency, still highly
relevant.

In order to deal with the shortages, water
transfers and exchanges are a big part. Facilitating
water transfers across the Delta will not affect the
project's ability to meet all the terms and conditions of
the water rights or any other new requirements related to
the Delta smelt biological opinion or other future

biological opinions.
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Approval of this petition will provide
operational flexibility to allow water agencies to quickly
and efficiently get water supplies to the areas in
critical needs -- with critical needs.

Thank you. That concludes my testimony.

CO-HEARING OFFICER BAGGETT: It might be better
if the attorney move to this table who's asking the
questions, whoever the -- I mean if you move over here,
you can actually look at your witnesses. And then we'll
do the cross, we'll do the same thing. Whoever's doing
the cross can sit up there.

This room is a little awkward. I apologize.

MS. AUFDEMBERGE: Amy Aufdemberge for U.S. Bureau
of Reclamation.

The next witness on this panel will be a witness
from the Bureau of Reclamation - Ron Milligan.

And T have a little housekeeping issue to
straighten up first. We identified the written testimony
of Ron Milligan as BOR-1 in our witness and exhibit list.
And that demarcation was inadvertently left off this
testimony. So we'd just like to have this testimony
marked as BOR-1.

CO-HEARING OFFICER BAGGETT: If there's no
objection, so noted.

/1117
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BY MS. AMY 1L.. AUFDEMBERGE, ESQ., representing the U.S.

Bureau of Reclamation:

Ron, can you please state your name and your

qualifications to testify at this hearing.

MR. MILLIGAN: My name is Ron Milligan. I am the

operations manager for the Central Valley Project with the

Bureau of Reclamation. I've had this position -- I've

worked with Bureau of Reclamation since 1999 and have

worked in this position since the year 2004. I've

testified before the Board at other hearings.

MS. AUFDEMBERGE: Do you have before you a

document that you've marked BOR-17?

MR. MILLIGAN: Yes, I do.

MS. AUFDEMBERGE: Is that a true and correct copy

of your testimony?

MR. MILLIGAN: Yes, it is.

MS. AUFDEMBERGE: Can you please summarize your

testimony.

MR. MILLIGAN: Sure. I will summarize it, and

then I won't belabor any points that John has already made

in his testimony.

Clearly, we are in the third year of dry

conditions within both the Sacramento and San Joaquin

PETERS SHORTHAND REPORTING CORPORATION

(916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

valleys. There has been -- there was significantly more
concern back in January of this year, with -- in early
February, with very, very dry conditions. We were

entering about the 11lth month of very low runoff and below
normal precipitation. There was some improvement from
mid-February into March that has provided some significant
improvement in storage conditions in the reservoirs within
the Sacramento and San Joaquin valleys.

Unfortunately given the current regulatory regime
in protections for various species, San Luis Reservoir has
been extremely low and is currently only about half full,
which has led to just a 10 percent allocation for water
surface contractors in the ag service sector for the CVP.

I think those and the accompanying 30 percent
allocation on the State Water Project side is indicative
of the difficulty in being able to move water from north
to south through the winter months. And as we enter into
the summer, where we typically have opportunities to
export water and move water from north to south, those
will not be enough under the current -- under typical
operations to be able to up those allocations
significantly.

So under these types of circumstances there are
some opportunities that do arise that allow for some

exchanges. I will characterize them mostly as that,
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because a number of the parties would like to see their
water returned in the other -- in the out-year, which
would be covered by this petition.

But I will highlight a couple of those as they
relate to the CVP. These are mostly or entirely south of
the Delta. In summary, Kern County with an exchange to
Westlands, there's some water currently within Kern County
Water Agency's control that they could make available to
move back to Westlands Water District. This could be
expedited because of the low allocations by a consolidated
place of use.

In addition to that, east side CVP contractors,
i.e., the Friant Division, would have some ability to move
some water from the Friant Division to the west side as an
exchange, and possibly with the ability to enhance some
groundwater pumping programs that are being discussed and
facilitate that exchange with some State water
contractors, and then bringing the water back to the
Friant Division. Friant Division currently is at 100
percent of its Class 1 supplies; 0 percent, Class 2.

So there are some opportunities to take some
water from the east side and get it to the west side and
then bring it back again later in the fall or next winter.

There's also some exchanges with some water

districts that are actually adjacent to each other on the
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west side, where one district happens to be a State water
contractor, the other district a CVP contractor. In these
cases there are a number of owners that actually have
plans in both districts. This would facilitate some
movement of water between the two districts in a way that
would allow the limited supplies to be put on the most
important or the most critical needs in terms of cropping
for permanent crops.

An example of that is Del Puerto Water District
with Oak Flat Water District, who happens to be a State
Water Project contractor, as one example.

And then there's some other examples of being
able to -- let's say, more readily be able to take some
water out of the Semitropic water bank to provide it back
to both the City of Tracy and to San Luis Water District.
Again, with the low allocations, it's difficult to produce
the exchanges that are necessary to get the water out of
the bank in a manner that was envisioned when these
proposals were put together.

Again, Reclamation is -- the circumstances are
developing day by day and week by week. Since the time
we've put this petition together, you know, some
hydrologic conditions have changed. But I think the
flexibility of a consolidated place of use certainly still

has great value in allowing the different districts to be
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creative and find ways to move the limited water supplies
that are available.

And I encourage the Board to improve the
petition. And we're certainly here to answer any
questions about how this may work.

CO-HEARING OFFICER BAGGETT: Thank you.

MR. SODERLUND: If you don't mind, I'll just do
it from right here.

Our last witness for this panel is Maureen
Sergent with the Department of Water Resources.

DIRECT EXAMINATION
OF MS. MAUREEN SERGENT
BY MR. ERICK SODERLUND, ESQ., representing the State
Department of Water Resources:

And, Maureen, could you state your name and your
current position.

MS. SERGENT: Maureen Sergent. I am a senior
engineer in the State Water Project Analysis Office at the
Department of Water Resources headquarters building.

MR. SODERLUND: And, Ms. Sergent, have reviewed
DWR Exhibit -04

MS. SERGENT: Yes, I have.

MR. SODERLUND: And does it accurately reflect
your testimony?

MS. SERGENT: Yes, it does.
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MR. SODERLUND: At this time do you have any
updates or corrections?

MS. SERGENT: No, I don't.

MR. SODERLUND: And would you now please
summarize your testimony.

Thank you.

MS. SERGENT: Good morning, Board members and
Board staff.

Although the water supply conditions have
improved from the time we filed the petition, there are
still several areas of state that are really in critical
need, including primarily the San Joaquin Valley and
southern California.

They remain critically short with allocations
from the Bureau at 10 percent and the project at 30
percent.

And what the Department is attempting to do with
this petition is allow movement of water between some of
those areas to apply, as Ron mentioned, to certain
portions of the valley that have crops that may not
survive. Some areas have crops that are annual crops and
can be fallowed. Other's are permanent crops. And so the
districts are attempting to find creative ways to get
through this next year.

One of those activities that the Department is
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involved in and trying to help with that effort is the
Drought Water Bank. It was created to facilitate
acquisition of water supplies due to the current
conditions coupled with the increased regulatory
restrictions. DWR is currently negotiating contracts with
willing sellers for transfer of water made available from
agencies on the Sacramento the and Feather rivers through
crop idling and ground water substitution.

Consolidation of the project's place of use will
facilitate the implementation of the bank in the event
that some of that water being transferred by the
contractors will be done under the water rights of DWR or
Reclamation, and only that portion that exceeds their
individual water rights. In such occasions the transfer
quantity, a portion of it could be project water. Likely

the bulk of it will be done under their individual water

rights.

As appropriate, these agencies are already
filing -- have already filed or will soon file petitions
for change in place of use with the Water -- with the

Water Board as well.

The current petition for change will only affect
that portion of the water -- of any transfer to the bank
that includes project water. Water provided that is

outside that available under the agency's individual
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rights, the petition will allow the delivery of State
Water Project or CVP supplies to the consolidated place of
use downstream of Barker Slough banks or Jones pumping
plants.

The existing proposals we have for transferable
water to the water bank are approximately 80,000
acre-feet. One thing I could update is it is now slightly
over 80,000 acre-feet of transferable water. The total
quantity provided to the bank is just under a hundred
thousand acre-feet, but there is a depletion factor
applied to any groundwater substitution which brings it
down to 80,000. This number is soft, at best, right now,
because we do not have any signed contracts at the moment.
Some of those agreements -- one agreement was submitted
the day we prepared this testimony. And the numbers
change as we evaluate the proposals.

So at this time it looks like we have about
somewhere just slightly over 80,000 thousand acre-feet.

We don't anticipate that the amount of project water will
be more than 10,000 acre-feet of that portion.

Some other transfers and exchanges that will be
facilitated by this are exchanges between State Water
Project and CVP contractors. The only water that will be
facilitated -- only movement of water facilitated by this

that comes from north of the Delta to the south is that
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small portion of Drought Water Bank water. The rest of
the water that will be facilitated -- or transfers and
exchanges that will be facilitated by this will be between
State Water Project and CVP contractors for water that is
already exported south of the Delta and is within the
current State Water Project and CVP allocations for this
year. It will not affect the allocations of water for
this year.

Ron mentioned a few of the transfers. 1I'd like
to just talk about a few of the other ones that involve
State Water Project contractors. One is Empire Westside
Irrigation District. And a transfer from landowners that
have land within Empire Westside, they also have land
within Westlands Water District. And they would like to
move up to a thousand acre-feet of their State Water
Project's supply into Westlands Water District's. They
have -- they grow annual crops in Empire Westside and they
have permanent crops on their land within Westlands Water
District. This will allow them to move water to that area
which is only receiving a 10 percent supply in Westlands.

And if additional local supplies are not
available from the Kings River to Empire Westside, then
that land in Empire would be fallowed.

Santa Clara Water District is a State Water

Project and CVP contractor. They receive their State
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Water Project supply from the South Bay Aqueduct. They
receive their CVP supply through San Luis Reservoir in the
San Filipe Division.

Due to the pumping of stripes and the shortages
that were discussed and San Luis Reservoir, the water
levels are well below normal. At Santa Clara CVP supplies
are typically conveyed through San Luis to the Pacheco
pumping plant. As storage levels drop below 300,000
acre-feet, capacity of the pumps is limited. 1In addition,
there's an April algae problem that develops which affects
the water quality for Santa Clara's supply.

As the reservoir level drops, it reaches the
point of the plant's lower intake and they can no longer
deliver water to Santa Clara through San Luis reservoir.

What DWR and Reclamation propose to do is that
DWR would pump water at banks and deliver State Water
Project water to Santa Clara through the South Bay
Aqueduct. Bureau would still pump Santa Clara's water at
Jones pumping plant and deliver that to O'Neill forebay.
But that water would then be used within the State Water
Project place of use. It would be an equal exchange of
CVP and State Water Project water for Santa Clara.

Ron already mentioned the Del Puerto exchange.
Those two districts are immediately adjacent and have

similar property owners. They also have similar drainage
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characteristics.

Arvin Edison Groundwater Storage District does a
banking operation. Metropolitan Water District has water
supplies that it has banked in years when it had a little
additional water.

And in order -- typically the water is removed
from groundwater storage by pumping and delivered to the
aqueduct. This consolidated place of use would allow the
return of some of that water with Arvin Edison's CVP
supply in exchange for pumping the groundwater that
currently exists that was previously banked.

The transfers and exchanges described above
illustrate the type of exchanges to be facilitated by the
consolidated place of use. DWR and Reclamation anticipate
that more needs and opportunities for changing where SWP
or CVP water is supplied may be developed, which could
benefit from the consolidated place of use. In order for
this petition to also cover any future transfers or
exchanges, DWR and Reclamation propose the following
parameters within which any projects for this petition
would be conducted.

Any project involving a transfer of SWP or CVP
water through the Delta, DWR and Reclamation will continue
to operate the projects in accordance with the 2008 Delta

smelt biological opinion, which analyzed the effects of up
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to a maximum of 600,000 acre-feet of transfers exported
only from July through September. The criteria and
protective measures contained in D-1641 as well as the
biological opinions for the protection of Sacramento River
winter-run chinook salmon, spring-run chinook salmon, and
steelhead.

Carriage loss will be deducted from any transfer
through the Delta. The total quantity of water delivered
to SWP or CVP contractors as a result of the change will
not exceed historic averages. No transfer or exchange
will take place that results in a net loss of San Joaquin
River or Sacramento River flow. And no transfer or
exchange will take place that results in the net loss of
any east side CVP water from the San Joaquin Valley.

DWR and Reclamation will develop, in coordination
with the Board staff, a reporting plan that will account
for all water transferred or exchanged under the
provisions of any order approving the consolidated place
of use. The reporting plan will include the parties to
the transfer or exchange, how much water is to be
transferred, how the water will be made available, the
facilities required to effect the transfer, any
anticipated changes to stream flow or drainage resulting
from the transfer, and how the transfer will affect the

overall water supply of the agencies receiving transfer
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water.

In summary, due to the critically dry supply
conditions in '09, water agencies are actively pursuing
supplemental water supplies to mitigate the impacts of the
loss of project supplies, particularly in the San Joaquin
Valley where some districts are receiving only 10 percent.

With the exception of the limited amount of
project water to be delivered under the Drought Water
Bank, anticipated to be less than 10,000 acre-feet, the
proposals facilitated by the requested consolidation of
the CVP and State Water Project use will not result in an
increase in pumping from the Delta or the total quantity
of project water delivered south of the Delta.

That concludes my testimony.

MR. SODERLUND: And that concludes the Department
and Bureau's case-in-chief.

CO-HEARING OFFICER BAGGETT: Very good.

Let's take a ten-minute recess. And then we'll

come back with cross-examination beginning with San Luis

Delta.

(Thereupon a recess was taken.)

CO-HEARING OFFICER BAGGETT: Okay. Let's go back
on the record. Cross-examination of Department of Water

Resources and the U.S. Bureau of Reclamation's witnesses.

I think, Mr. Rubin, you're up first.
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CROSS EXAMINATION
OF MR. JOHN LEAHIGH, MR. RON MILLIGAN,
AND MS. MAUREEN SERGENT
BY MR. JON D. RUBIN, ESQ., representing the San Luis &
Delta-Mendota Water Authority and the Westlands Water
District:

Good morning. John Rubin for San Luis &
Delta-Mendota Water Authority and Westlands Water
District.

I have a series of questions and I'll present
them -- some of them are better if the witnesses for the
Department of Water Resources could answer. I think it's
more specific to your knowledge. And then there's others
for Mr. Milligan.

My first question to the Department of Water
Resources. The Department has been presented with
proposals for the sale of water appropriated pursuant to
water rights held for operation of the State Water
project?

MS. SERGENT: Yes.

MR. RUBIN: And those proposals are part of the
Drought Water Bank; is that correct?

MS. SERGENT: Yes.

MR. RUBIN: For the purposes of my question I'll

refer to that water as Drought Water Bank SWP water.
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MR. RUBIN: The Department of Water Resources has

also been presented with proposals for the sale of water

appropriated pursuant to water rights held for operation

of the Central Valley Project; is that correct?

MS. SERGENT: Yes, it is.

MR. RUBIN: And again that is for sale to the

Drought Water Bank?

MS. SERGENT: Yes.

MR. RUBIN: For the purposes of my question I'll

be referring to that water as Drought Water Bank CVP

water.

MS. SERGENT: Okay.

MR. RUBIN: Of the water that the Department of

Water Resources may purchase for the Drought Water Bank,

what is the maximum amount that might be Drought Water

Bank SWP water?

MS. SERGENT: 1It's currently estimated at about 5

to 6,000 acre-feet.

MR. RUBIN: Do you believe that there is

sufficient demand by those who hold State Water Project
contracts that all of the Drought Water Bank SWP water
could be purchased by those who hold the SWP contracts?

MS. SERGENT: Yes. Demand far exceeds supply.

MR. RUBIN: Is it your opinion that if the

PETERS SHORTHAND REPORTING CORPORATION
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Drought Water Bank SWP water were purchased by those who
hold State Water Project contracts, it would not be
necessary to change the place of use designated in the
water rights held by the Department of Water Resources for
operation of State Water Project?

MS. SERGENT: Yes.

MR. RUBIN: Of the water that the Department of
Water Resources may purchase for the Drought Water Bank,
what is the maximum quantity that might be Drought Water
Bank CVP water?

MS. SERGENT: That estimate is still very soft.
It could be from a thousand acre-feet to up to 10,000
acre-feet possibly.

MR. RUBIN: Do you believe that there is
sufficient demand by those that hold Central Valley
Project contracts that all of the Drought Water Bank CVP
water could be purchased by those that hold the Central
Valley Project contracts?

MS. SERGENT: Yes, there is.

MR. RUBIN: Is it your opinion that if the
Drought Water Bank CVP water were purchased by those that
hold Central Valley Project contracts, it would not be
necessary to change the place of use designated in the
water rights held by the United States Bureau of

Reclamation for operation of the Central Valley project?
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MS. SERGENT: Yes.

MR. RUBIN: Based on your testimony today, you
would agree then that if the State Water Resources Control
Board were to deny the petitions that are the subject of
this hearing, it is likely that there would be no change
in the quantity of water the Department of Water Resources
would purchase for the Drought Water Bank?

MS. SERGENT: Yes, that's correct. There might
be a reallocation -- a difference in the way the water's
allocated. But there would be no change in pumping.

MR. RUBIN: Would there be a change in the
quantity of water that the Department might purchase?

MS. SERGENT: No.

MR. RUBIN: And based upon your testimony today,
you would agree that if the State Water Resources Control
Board were to deny the petitions that are the subject of
the hearing, it is likely that there would no change in
the quantity of water the Department of Water Resources
may sell through the Drought Water Bank?

MS. SERGENT: That's correct.

MR. RUBIN: I'm going to ask you a few
questions - and I apologize - it's going to require a
little bit of assumptions on your part. And so I'll run
through the assumptions and then ask my question.

MS. SERGENT: Okay. I'll do my best.
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MR. RUBIN: Hopefully you can follow it.

I ask that you consider two circumstances. The
first circumstance assumes that the State Water Resources
Control Board denies the petitions that are the subject of
the hearing.

MS. SERGENT: Okay.

MR. RUBIN: And the denial precludes all of the
transfers that are described in the petitions that are the
subject of this hearing.

MS. SERGENT: All right.

MR. RUBIN: The second circumstance. I ask that
you assume that the State Water Resources Control Board
approves the petitions that are the subject of this
hearing.

MS. SERGENT: All right.

MR. RUBIN: And that all of the transfers
described in the petition that are the subject of this
hearing occur.

MS. SERGENT: Okay.

MR. RUBIN: Based upon those two circumstances,
would the quantity of water the Department of Water
Resources conveys through the Delta at its Harvey O. Banks
pumping plant or any other State Water Project facility
change under the second circumstance as compared to the

first?
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MS. SERGENT: No, it would not.

MR. RUBIN: Now, I have a second hypothetical.

My first hypothetical focused on the transfers.

If we assume all of the same circumstances except
under the first the State Board denies the petition and
the denial excludes the exchanges --

MS. SERGENT: Okay.

MR. RUBIN: -- and under the second circumstance
the Board grants the petition that allows for all of the
exchanges to occur.

MS. SERGENT: Now, are you talking about
exchanges south of the -- the exchanges between the
contractor or are we still talking about the Drought Water
Bank?

MR. RUBIN: Exchanges that are contemplated in
the petition.

MS. SERGENT: All right.

MR. RUBIN: So I'm asking under two
circumstances. The first, the Board denies the petitions
and the denial precludes the exchanges that are described
in the petition.

MS. SERGENT: Okay.

MR. RUBIN: And under the second the State Board
approves the petition and all of the exchanges occur.

MS. SERGENT: Okay.
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MR. RUBIN: Based upon those circumstances, would
the quantity of water that the California Department of
Water Resources conveys through State Water Project
facilities change under the second circumstance as
compared to the first?

MS. SERGENT: No.

MR. RUBIN: Ms. Sergent, I ask you to look to
page 2 of your written testimony, which has been marked as
Exhibit DWR-04, I believe.

MS. SERGENT: Okay.

MR. RUBIN: On page 2 of your written testimony
you have a statement in the last paragraph of the page.

It looks like an incomplete paragraph that continues on to
page 3. There's a sentence -- the second sentence on

page -- in the last paragraph on page 2 that reads, "The
proposed exchanges and transfers among SWP and CVP
contractors south of the Delta will not result in
additional diversions by the projects."

Do you see that statement?

MS. SERGENT: Yes.

MR. RUBIN: By projects, you mean the State Water
Project and the Central Valley Project?

MS. SERGENT: Yes, I do.

MR. RUBIN: And by diversions you mean conveyance

of water from north of Delta to south of Delta?
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MS. SERGENT: Yes.

MR. RUBIN: Thank you.

Okay. Ms. Sergent, I have a few more questions
for you. And I think that will conclude my questions to
the Department of Water Resources.

You're familiar with the Drought Water Bank?

MS. SERGENT: Yes, I am.

MR. RUBIN: Are you familiar with the Drought
Water Bank that occurred in 19947

MS. SERGENT: Yes, I am.

MR. RUBIN: In 1994 did the Department of Water
Resources purchase any water from any person or entity
within Butte County?

MS. SERGENT: Yes, we did.

MR. RUBIN: And do you know the quantity of water
that the Department purchased from a person or entity
within Butte County?

MS. SERGENT: It was slightly over 80,000
acre-feet.

MR. RUBIN: And do you know that if the 80,000
acre-feet was surface water or groundwater?

MS. SERGENT: It was groundwater.

MR. RUBIN: And now turning back to the Drought
Water Bank --

MS. SERGENT: It was groundwater exchange.
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MR. RUBIN: Thank you.

Turning back to the Drought Water Bank in 2009,
do you know if there's any water that's being proposed for
purchase from Butte County?

MS. SERGENT: Yes.

MR. RUBIN: And what quantity of water is being
proposed for purchase from Butte County?

MS. SERGENT: At this time it's approximately
6,000 acre-feet of crop idling. There is no groundwater
exchange water being purchased from Butte County.

MR. RUBIN: Thank you.

Mr. Leahigh or Ms. Sergent, I have a question for
you. In the testimony the Department of Water Resources
submitted there was an indication of the allocation for
State Water Project contractors, is that correct?

MR. LEAHIGH: Yes.

MR. RUBIN: And that current allocation --
projected allocation is what?

MR. LEAHIGH: Yes, I believe in the
testimony -- yes, it had increased. The current State
Water Project allocation's 30 percent.

MR. RUBIN: I'm sorry, 30 percent?

MR. LEAHIGH: 30 percent, 3-0.

MR. RUBIN: Under any circumstance is there a

potential for that allocation to increase?
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MR. LEAHIGH: There is -- we will reevaluate the
water supply conditions once we get the May lst update.

At this time though we would not anticipate an increase,
because of the amount of precip we've seen in April has
been -- has actually been less than half of average. At
this point, as I said, we don't anticipate an increase.
Although one would be possible. If there is an increase,
it would likely be a marginal amount, say, maybe 5
percent.

MR. RUBIN: And, Mr. Leahigh or Ms. Sergent, if
there were an increase, although -- well, if there were an
increase, would any of your opinions or conclusions
change?

MS. SERGENT: No.

MR. LEAHIGH: No, a 35 percent still represents a
very low allocation.

MR. RUBIN: Thank you.

Mr. Milligan, I now turn to you. And my
questions may seem very similar to the ones I've have
previously asked. But I'm focusing on the Central Valley
Project. And I would like for you to provide answers to
the same set of hypotheticals that I asked Ms. Sergent but
specific to the Central valley Project.

And my first question related to transfers, and

ask that you consider two circumstances.
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The first circumstance is that the State Water
Resources Control Board denies the petitions that were the
subject of this hearing and the denial precludes all
transfers described in the petitions.

And then the second circumstance is that the
State Water Resources Control Board approves the petitions
that are the subject of this proceeding and that all
transfers described in the petitions occur.

My question to you is based on those two
circumstances. Would the quantity of water the United
States Bureau of Reclamation conveys through its C.W.
Jones pumping plant change under second circumstance as
compared to the first circumstance?

MR. MILLIGAN: No, it would not.

MR. RUBIN: And second set of hypotheticals
relate to the exchanges.

And like the questions I asked previously, the
first circumstance involves a denial by the Board of the
petitions and the denial precludes the exchanges.

The second circumstance is the State Water
Resources Control Board approves the petitions and all of
the exchanges described occur.

Based upon those the circumstances, would the
quantity of water the United States Bureau of Reclamation

conveys through its C.W. Jones pumping plant change under
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the second circumstance as compared to the first?

MR. MILLIGAN: No, it would not.

MR. RUBIN: And, Mr. Milligan, is there a
potential for an increase to the allocation for Central
Valley Project agricultural water service contractors
south of the Delta this year?

MR. MILLIGAN: Yes, there is.

MR. RUBIN: And what is the potential increase?

MR. MILLIGAN: In our allocation announcements
for last week we indicated if we were to receive closer to
normal precipitation through April -- the end of April
into May, we could potentially see a 15 percent allocation
for ag service south of the Delta.

MR. RUBIN: If that increase were to occur, would
any of your testimony today change?

MR. MILLIGAN: No it would not.

MR. RUBIN: Mr. Milligan, I have one last

question.

Are you familiar with the Central Valley Project
water districts that are involved in -- excuse me. Strike
that.

Mr. Milligan, are you familiar with the Central
Valley Project districts that discharge to the San Joaquin
River?

MR. MILLIGAN: Yes, I am.
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MR. RUBIN: Do you know if those districts
discharge pursuant to some sort of regulatory oversight?

MR. MILLIGAN: Yes, I do.

MR. RUBIN: Would anything in the petition before
the Board in your opinion change the requirements of those
districts to meet the regulatory oversight for drainage
discharges?

MR. MILLIGAN: No, not that I'm aware of.

MR. RUBIN: I Just have one more question. And I
will ask this of either the Bureau of Reclamation or the
Department of Water Resources.

Did the -- well, let me ask it separately to
avoid a compound question.

Did the United States Bureau of Reclamation file
the petition that's the subject of this hearing pursuant
to any urgency provisions in the Water Code?

MR. MILLIGAN: The Bureau of Reclamation did file
this petition. 1Is that the question?

MR. RUBIN: Do you know if it was pursuant to an
urgency -- any of the urgency provisions in the Water
Code? And if you don't know, that's an acceptable answer.

MR. MILLIGAN: There was some discussion whether
to do this as an urgency change petition or otherwise. So
I do not recall.

MR. RUBIN: Ms. Sergent or Mr. Leahigh, do you
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know if the Department of Water Resources filed the
petition pursuant to any urgency provisions in the Water
Code?

MS. SERGENT: We did not. The petition was
filed -- it's a 1700 petition for change. It is not an
urgency change.

MR. RUBIN: Thank you.

I have no further questions.

CO-HEARING OFFICER BAGGETT: Thank you.

Next, Mr. Jackson, CSPA.

MR. JACKSON: As a housekeeping matter, I'd like
to confirm that the testimony of Frances Mizuno, Cindy
Kao, and Tom Glover is no longer submitted? Is that what
happened?

MR. RUBIN: John Rubin for the San Luis &
Delta-Mendota Water Authority.

While the testimony in written form was filed as
part of this proceeding, I indicated earlier that we will
not be presenting the witnesses or offering any of their
testimony into evidence.

CO-HEARING OFFICER BAGGETT: Very good. Thank
you.

If you'd like to go over to the desk, Mr.
Jackson.

MR. JACKSON: Yes.
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MR. SODERLUND: Real quick. This is Erick
Soderlund For the Department of Water Resources. And I
have another housekeeping question.

The petition and its exhibits were submitted as
an exhibit to the hearing. And I was wondering if the
Board would prefer some verification by the witnesses to
that petition as it's accurate or to get it into the
record, just to ensure that if there's any
cross—-examination on the petition, that it's relied on. I
leave it up to your discretion or other parties. I don't
even know -- if it's a confusing question, then I'll --

CO-HEARING OFFICER BAGGETT: The petition speaks
for itself. 1It's been filed with us, you know.

MR. SODERLUND: Thank you.

CO-HEARING OFFICER BAGGETT: Verification on
that.

Mr. Jackson, proceed.

MR. JACKSON: Thank you, sir.

CROSS EXAMINATION
OF MR. JOHN LEAHIGH, MR. RON MILLIGAN,
AND MS. MAUREEN SERGENT
BY MR. MICHAEL JACKSON, ESQ., representing the California
Sportfishing Protection Alliance:
Mr. Milligan, as the operations officer for the

Mid-Pacific Region of the Bureau of Reclamation, you have
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access to all of the models and records that are in
custody of the Bureau?

MR. MILLIGAN: I'm not sure that I have access to
all records and models of the Bureau. But I probably
could get access to ones that are germane to my position,
yes.

MR. JACKSON: All right. In your testimony on
page 1 under the heading "Need For Consolidation of CVP
and SWP Places of Use" you indicate that 2009 has the
potential to be one of the most severe drought years in
California's recorded history. What do you mean by that,
sir?

MR. MILLIGAN: In terms of this, I would
characterize that as in terms of the allocation to water
service contractors south of the Delta.

MR. JACKSON: So it's certainly not one of the
more severe drought years in California recorded history
at the present time, correct?

MR. MILLIGAN: I think in terms of a third dry or
critically dry year I think it could be characterized as a
drought. The severity is somewhat magnified by the timing
of inflows, particularly this year, into the Delta and
current regulatory regime.

MR. JACKSON: Speaking about this current

regulatory regime, you've used that term a couple of times

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81
in your testimony, as do the other witnesses. Are you
talking about the fact that Judge Wanger told you you had
to slow pumping and obey the law?

MR. MILLIGAN: No, I'm not.

MR. JACKSON: What are you talking about?

MR. MILLIGAN: In an historic perspective to,
let's say, 1977 or the 1988 to 1992 drought, the current
biological opinion terms and conditions, terms and
conditions as they relate to D-1641, have a set of
regulatory requirements on the projects that don't allow
the projects to, let's say, respond as quickly as we might
have to other drought circumstances. So the tests of
whether you're in a drought situation in terms of, let's
say, upstream reservoir storages, snow pack or runoff, may
not be readily applicable to our situation right now as
compared to the past droughts that folks usually point to.

MR. JACKSON: But that's not caused by the
drought, I take it; that's caused by changes in the laws
and regulations that help you operate your project?

MR. MILLIGAN: That they guide our operations.
And then also the demands have changed in a number of ways
since 1992, for example.

MR. JACKSON: Yes. But as far as the drought is
concerned, in terms of the testimony, are you still

standing by the testimony that 2009 has the potential to
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be one of the most severe drought years in California's
recorded history?

MR. MILLIGAN: I think in terms of delivery to
major area south of the Delta, that is true.

MR. JACKSON: All right. Now, let's talk about
the major areas south of the Delta.

You operate the Friant system as well?

MR. MILLIGAN: The Friant system is primarily
operated out of our Fresno office. But clearly I have
interactions with the operators there.

MR. JACKSON: And they're receiving 85 percent of
their water this year?

MR. MILLIGAN: They are receiving 100 percent of
their Class 1 supply.

MR. JACKSON: All right. So it's not then you're
talking about -- when you're talking about drought impacts
in the San Joaquin, the east side's okay?

MR. MILLIGAN: The east side has a vastly
improved water supply situation this year. But I am
talking about the west side Delta-Mendota --

MR. JACKSON: The San Luis unit?

MR. MILLIGAN: The San Luis unit and the
Delta-Mendota Canal folks.

MR. JACKSON: Okay. Now, the exchange

contractors are getting a hundred percent of their water?
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MR. MILLIGAN: They are getting a hundred percent
of their contract supply, yes.

MR. JACKSON: Why do they get a hundred percent
of their water and Westlands only gets 107

MR. MILLIGAN: The contract for the exchange
contractors is linked to the unimpaired Shasta inflow.

For this particular year, if that inflow was above
approximately 3.3 million acre-feet, that would trigger
the full supply under their settlement contract.

MR. JACKSON: And so that would -- the inflow did
trigger the full supply --

MR. MILLIGAN: It did.

MR. JACKSON: -- under their settlement contract?

Do you have a duty to operate according to your
contracts in terms of priority?

MR. MILLIGAN: We have, I would say --

MR. RUBIN: I'm going to object to the question.
I apologize, Mr. Milligan, for interrupting you. But the
question assumes facts that are not in evidence.

CO-HEARING OFFICER BAGGETT: Mr. Jackson.

MR. JACKSON: He indicates he operates according
to contracts. And as identified, one place in the San
Joaquin -- two places in the San Joaquin Valley that are
getting a hundred percent of water, and yet there's an

area in the San Joaquin that is only getting 10 percent of
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the water. And I want to know why.

MR. RUBIN: That doesn't address the objection
that I raised. Again, the question had assumed a fact
that was not presented into evidence. And the response
doesn't explain where that fact comes from.

CO-HEARING OFFICER BAGGETT: Okay. I understand.

Mr. Jackson, do you want to rephrase your
question.

MR. JACKSON: Sure.

Is the Bureau simply picking on the west side by
giving them no water when everybody else is getting all
their water?

MR. RUBIN: I'm going to object to the question.
Again, there's no fact that everyone else is getting their
water.

MR. JACKSON: I'm sorry, sir. I established the
fact that the exchange contractors are getting a hundred
percent of their water. And the Friant water contractors
are getting a hundred percent of their Class 1 water. And
now I'm wondering why it was divided up in that fashion to
leave the west side with only 10 percent.

CO-HEARING OFFICER BAGGETT: Could you rephrase
the question to state that, instead of everyone is
getting -- I will sustain the objection because it was

sort of broad and vague. If you could be more specific
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with who everyone is, that would be I think helpful.

MR. JACKSON: Sure.

Is there a contractual reason that Friant's
getting more water than the San Luis & Mendota water
users?

MR. MILLIGAN: The current allocations are based
on a number of set of obligations. But currently the
contractual obligations to the settlement contractors
clearly chose them at the hundred percent. There's a
number of precedents and past practices, along with
obligations under the contracts, that bring us to the
current allocation of a hundred percent Class 1 versus a
10 percent of the contract quantities on the west side.

MR. JACKSON: All right. So the situation on the
west side in the federal Central Valley system is caused
by a combination of lack of available water and the
contract provisions themselves, is that right?

MR. MILLIGAN: Some would also say to some degree
the place of use as it's outlined in the -- by the Board,
which has some -- could also come into play, because it
relates to the Friant division versus the west side.

MR. JACKSON: All right. Now, Mr. Leahigh, you
indicated in your testimony that southern California is
receiving the lowest amount of M&I water delivery in

history. 1Is that what you said?
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MR. LEAHIGH: What I said was that the current 30
percent allocation matches the lowest historical
allocation for the M&I contractors. And that's in terms
of percent of their requests.

MR. JACKSON: All right. 1Is that caused by the
severity of this drought or the changes in the contracts
in the Monterey agreement in which urban California gave
away a drought water preference?

MR. LEAHIGH: Well, it's -- I mean it's a
combination of factors. It's the dry hydrology. As you
noted, there was a change in the mid-nineties as far as
the allocation between M&I and agricultural contractors
for the State Water Project.

MR. JACKSON: So it shouldn't be a surprise that
this is a low delivery since that's what the Metropolitan
bargained for in Monterey, that they would forgo drought
deliveries in exchange for something else in wet years?

MR. RUBIN: I'm going to object to the question.
Calls for speculation, at a minimum.

MR. JACKSON: I don't think it calls for
speculation. He indicated that was one of the reasons.

MR. RUBIN: Well, what -- well, one part of the
question that clearly calls for speculation is the
negotiation position of the Metropolitan Water District of

Southern California. And I don't think that Mr. Leahigh
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is in a position to testify to that.

CO-HEARING OFFICER BAGGETT: I would sustain
that.

Could you rephrase the question to --

MR. JACKSON: Sure.

Is the lowered M&I delivery in this dry cycle
accentuated for the Metropolitan service area by the fact
that they gave up Section 18A in the preexisting State
contracts?

MR. LEAHIGH: Well, again, there's a number of
factors why that allocation is so low. It is the
hydrology. It is the increased regulatory requirements on
the exports. And to a certain extent the reallocation
between urban and ag has an effect as well.

MR. JACKSON: Did you make any attempt to tease
out which of those effects was the cause for the 30
percent delivery?

MR. LEAHIGH: They are all causes for the 30
percent delivery.

MR. JACKSON: How much of —--

MR. LEAHIGH: I couldn't tell you.

MR. JACKSON: Now, you indicated in your -- Mr.
Milligan, you indicate in your testimony that the change
that's asked for here will not result in the delivery of

more water to any water supplier than would have been
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delivered historically.

Do you mean historically in droughts? Or do you
mean historically as an average of wet years and dry years
and normal years-?

MR. MILLIGAN: That would be as an average of
both -- average of all years and probably from the few
pPlaces that I've looked at as it relates to past drought
years.

MR. JACKSON: Did you check before you filed this
to -- or as part of the filing of this petition to
consolidate the place of use of the two projects to
determine what the delivery was to the San
Luis/Delta-Mendota unit in the '76-'77 drought cycle?

MR. MILLIGAN: Not as it relates to this filing,
no.

MR. JACKSON: Do you know whether or not they
received any water in the '76-'77 drought?

MR. MILLIGAN: Some of those were very low.

MR. JACKSON: So that it's not a surprise to have
a low delivery to that area this year?

MR. MILLIGAN: Surprise is probably not the right
word. But clearly it was -- the severity of, let's say,
leading into the year, my thoughts were that we would be
at a higher allocation than we are currently.

If we had received the hydrology similar to a '77
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type of year, then I would say we're probably at or about
where I would have anticipated that. But given we'd had
some wetter conditions, this would -- the low allocation
is out of the norm.

MR. JACKSON: What is the norm that you're
talking about?

MR. MILLIGAN: What I would have -- set of
circumstances given, this particular set of snowpack,
hydrologic conditions, I would have anticipated a
higher -- a higher allocation to the west side.

MR. JACKSON: And what is -- is there anything
other than the D-1641 and the Wanger decision that is
causing it to be less? Or is it all this regulatory
situation?

MR. RUBIN: I'm going to object to the question
on grounds that it misstates facts or facts that are not
in evidence or is ambiguous. The reference to Judge
Wanger's opinion, it's not clear what opinion. I'm not

sure if the testimony has elicited whether it's in

effect --

CO-HEARING OFFICER BAGGETT: I appreciate that.
Sustained.

Can you rephrase the question with more
specificity.

MR. JACKSON: Would you lay out what this
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regulatory -- change regulatory circumstance is that you
believe is causing there to be less water available to
people on the west side of the San Joaquin.

MR. MILLIGAN: The runoff that we have seen this
particular year with the very dry fall, coming off of a
very, very dry spring of last year, below normal December,
very low precipitation and runoff in January, limited the
ability under D-1641 to make deliveries of water. And
that scenario looked very much like a 1977-type of
circumstance if that were to continue on through February
and March of this year.

And those conditions didn't continue. We did get
some wet weather, particularly though in the Sacramento
River basin. The thing that limited, let's say, the
project's ability to take advantage of some very high
flows -- inflows to the Delta as represented by some very
high Freeport flows, up in the 40, 50,000 cfs range, was
the continued low flows on the San Joaquin River at
Vernalis. And at that time concerns about 0ld and Middle
River criteria as it relates, not to Judge Wanger's
decision but the current biological opinion to protect
Delta smelt, did constrain exports during that time. And
there was a window there of about four weeks to five weeks
where, let's say, under D-1641 circumstances some

additional exports could have been achieved, but it would
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have resulted in some very high 0ld and Middle River
negative flows. And those were modulated so that we could
have some lasting protections for some adult Delta smelt
particularly during that period.

So those are the types of things that, because
the year was so compressed I think in terms of its runoff,
this one opportunity that I think the projects probably
had to make up some ground, we weren't able to do that in
its fullest extent because of that 0ld and Middle River
constraint.

MR. JACKSON: And so you didn't take as much
water as you maybe theoretically could have, because you
were attempting to obey the law?

MR. MILLIGAN: We were complying with the
biological opinion. And we were in consultation with Fish
and Wildlife Service through this period as to what would
be a protective set of actions.

MR. JACKSON: And there's nothing unusual about
that, you normally operate in coordination with the folks
who have influence on your permits?

MR. MILLIGAN: We -- it is not unusual for us to
work very closely with Fish and Wildlife Service and NOAA
Fisheries and Fish and Game, particularly in our winter
and spring operations.

The unusual -- the extremely unusual factor this

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92
period of time was how low the San Joaquin River flows
were in comparison to the Sac River flows.

MR. JACKSON: Now, the San Joaquin River flows
are controlled by, among others, the Bureau of
Reclamation, correct, at both Friant and New Melones?

MR. MILLIGAN: We have -- we are making releases
at New Melones that influence flows at Vernalis, as well
as there's the other tributaries. And then there's the
unimpaired flow.

MR. JACKSON: So basically this low San Joaquin
situation was not a surprise to the Bureau, given this
water year and its obligations at both New Melones and
Friant?

MR. MILLIGAN: I would say that the word
"surprise" is probably not appropriate. But I did find it
somewhat unusual the low San Joaquin River flows that we
were seeing. Clearly, all the reservoirs on the San
Joaquin system were trying to recover storage from the
last two dry years. And although we were seeing a little
bit of weather in the basin, clearly minimal reservoir
releases from all the reservoirs, coupled with a very dry
basin led to some very low Vernalis flows for this time of
year.

MR. JACKSON: You indicate in your testimony on

page 2 that the CV projects that require this coordinated
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place of use include the Drought Water Bank; is that
correct?

MR. MILLIGAN: Yes, the Drought Water Bank would
be an action that would benefit from the consolidated
place of use.

MR. JACKSON: Well, I was interested in the word
"that would benefit," because your testimony was that it
would require it. 1Is that right? You could not do the
Drought Water Bank if you didn't have the coordinated
place of use?

MR. MILLIGAN: I don't believe that we could
transfer water from a CVP user to a State Water Project
user. That provision of the bank would not be able to
happen.

MR. JACKSON: Now, you indicated that there are
CVP contractors who could use the same amount of water
within their regular -- within their regular contractual
relationship, in response to Mr. Rubin's
cross—-examination, is that --

MR. MILLIGAN: Yes.

MR. JACKSON: So at this point, you don't need
the coordinated place of use to make use of the water;
it's simply to pick and choose where it goes?

MR. MILLIGAN: 1It's to be consistent with the

tenants of the Drought Water Bank in terms of that set of
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priorities.

MR. JACKSON: All right. Does the Governor's
drought emergency control the Bureau of Reclamation's
water distribution in any fashion?

MR. MILLIGAN: The drought proclamation as a
layman's read of it does not.

MR. JACKSON: Now, calling your attention to
the -- and, Ms. Sergent, jump in if you'd like to answer
these questions -- to the exchange to facilitate
conveyance of water to Santa Clara Valley. Why do you
need a consolidation of the place of use of the two
projects when you could probably do that with a change in
the point of diversion from San Filipe to the South Bay
Aqueduct?

MS. SERGENT: The consolidated place of use will
facilitate the transfer, because we can deliver State
Water Project water an equivalent amount through banks and
the South Bay Aqueduct. The Bureau can deliver that same
quantity of water to O'Neill. And that amount of water
can be used in the State Water Project place of use south
of O'Neill.

MR. JACKSON: All right. But in terms of taking
care of Santa Clara Valley, the water, no matter what
system may go through, goes to the same place?

MS. SERGENT: If San Luis gets low enough, the
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Bureau cannot deliver that water through San Luis.

MR. JACKSON: All right. But when it delivers
the water -- when the water is delivered either slough San
Luis by the federal government or by the state government,
it goes to Santa Clara Valley Water District's place of
use?

MS. SERGENT: Yes.

MR. JACKSON: All right. So it's a question of
which spigot you use to go to the same place of use?

MS. SERGENT: The same amount of water will
be a --

MR. RUBIN: I'm sorry. I'm going to object to
the question. I don't believe any witness has testified
that Santa Clara Valley Water District -- excuse me -- the
place of use under the United States Bureau of
Reclamation's permits for the area within Santa Clara is
the same as the place of use under the Department of Water
Resources' permits within Santa Clara's area. Maybe not
so artfully stated. But no witness has testified that
within the Santa Clara area the place of use is the same
under the Bureau's permits as the Department of Water
Resources' permits.

CO-HEARING OFFICER BAGGETT: Okay. We'll note
that. But can the witness answer within your knowledge?

MS. SERGENT: I'm just trying to emphasize that

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96
the same amount of water is going to Santa Clara. But the
need for this petition is because the Bureau cannot
deliver that water through San Luis. So the project will
be able to pump that water and deliver it to Santa Clara
instead of delivering that same quantity to southern
California. The Bureau would pump the same amount of
water it would deliver to Santa Clara through San Luis,
deliver that to the Department at O'Neill. And that water
would be delivered to the State Water Project place of use
south of O'Neill, a portion of which is not within the
current CVP place of use.

MR. MILLIGAN: I might add that although San Luis
Reservoir may or may not get low enough where we would not
be able to make the delivery. Clearly there may be some
concerns of the potential for some algae content within
that water. And then given the combination of a low CVP
allocation and a low State Water Project allocation, this
may allow Santa Clara Valley some additional flexibility
to move water within their system by having the delivery
through south bay.

MR. JACKSON: Did you do any environmental review
of the extent of the algae problem for this change of
place of use?

MR. MILLIGAN: No.

MR. JACKSON: Calling your attention to another
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proposed transfer, which I guess is to transfer water
into -- I guess this is Westlands groundwater into the
State aqueduct, Mr. Leahigh. Was there any review done of
the quality of the Westlands water that would be entering
the State aqueduct-?

MR. LEAHIGH: Actually I do not know.

MR. JACKSON: Does anyone from the Bureau know
whether or not there was any environmental review of the
groundwater that is going to be pumped out and put into
the State aqueduct?

MR. MILLIGAN: I do know that in a similar
program that they had last year, they had very significant
monitoring of the quality of the water that went into the
aqueduct. And my assumption is that that would occur
again this year.

MR. JACKSON: Do you know whether it did-»

MR. MILLIGAN: I don't think that they'wve begun
the pumping yet.

MR. JACKSON: Do you know whether there's been
any environmental analysis of that pumping and its effects
on the water quality in the aqueduct?

MR. MILLIGAN: I think that the information that
I have from both Westlands and the State water contractors
that are as equally as concerned about the overall quality

and impact have set up a monitoring program so they can

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98
monitor that. And in addition, I think one of the
proposals was to include some quantity of water that could
be made available from the Friant system to help also
compensate for those quality concerns.

MR. JACKSON: That's an outline of what one could
do. Do you know whether or not there's been an
environmental analysis of the problem that you just
identified?

MR. MILLIGAN: If you're specifically saying a —-
let's say, a CEQA level analysis?

MR. JACKSON: Yes.

MR. MILLIGAN: I don't believe so.

MR. JACKSON: Or a NEPA analysis if -- since
there are federal contractors involved in the exchange.

MR. MILLIGAN: I am not aware of a completed NEPA
analysis.

MR. JACKSON: You indicate that in the
required -- and I think, Mr. Milligan, you're the person
who attempted to identify whether there would be injury to
legal users, water quality, or fish and wildlife in your
testimony.

This change in place of use, sort of a merger of
the places of use of the two projects, has it ever been
done before?

MR. MILLIGAN: I'm not aware on the scale that --
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as it relates to this petition.

MR. JACKSON: Okay. Normally, changes would
require NEPA analysis in regard to the effects on other
water users, water quality, or fish and wildlife. Has it
been done in this -- in this circumstance?

MR. RUBIN: I'm going to object to the question.
It's Compound or it assumes facts that are not in
evidence.

CO-HEARING OFFICER BAGGETT: It's sustained on
the compound.

Could you break the question down please.

MR. JACKSON: Sure.

Have you done any NEPA analysis of the effects on
water quality in the Delta of this change of place of use?

MR. MILLIGAN: No. But based on my understanding
of the proposals and the volumes of water, that these
would fall within the, let's say, existing NEPA coverage
that we have to operate the project, and I believe that we
would also be in compliance with their existing biological
opinions.

MR. JACKSON: Now, biological opinion is a
different thing than a NEPA analysis.

MR. MILLIGAN: Yes, it is.

MR. JACKSON: And so I'd like to keep -- I don't

conflate the two.
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MR. JACKSON: So question was, have you done any

NEPA analysis in regard to water quality and the effects

that could potentially happen from this change in place of

use petition?

MR. MILLIGAN: We have not done any specific
analysis. Again, from my understanding of how we would
operate under these proposals, I do not see something
that's outside the existing realm of our operations for
the project.

MR. JACKSON: Well, let's talk about a little
about the existing realm of the operations of your
project.

Have you met all D-1641 water quality standards
this year?

MR. MILLIGAN: We've met our permit terms and
conditions. There have been some exceedances of south
Delta salinity. There was Tracy Road -- 0Old River at
Tracy Road from a period of time in December into March
that had an exceeded, and we provided a report to the
Board. We are currently envisioning that several of the

stations for south Delta salinity would have exceedances

that we feel are outside the -- outside the control of the

projects beginning of April.

MR. JACKSON: Let me ask it I guess in a
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different way then to see that I understand your answer.

You violated D-1641 standards from December until
March; is that correct?

MS. AUFDEMBERGE: Objection. He did not testify
about any violation.

CO-HEARING OFFICER BAGGETT: Sustained.

MR. RUBIN: I'm going to object on a different
grounds. I'm trying to be patient here. But I don't
think Mr. Jackson has laid the foundation for the
relevancy of his questions.

MR. JACKSON: The foundation for the relevancy is
what is the baseline environmental condition by which this
man's coming to the conclusion that there will be no
difference with or without this project.

CO-HEARING OFFICER BAGGETT: Overrule that
objection.

But sustain the first objection by the Bureau.

MR. JACKSON: So --

CO-HEARING OFFICER BAGGETT: There was no —--

MR. JACKSON: D-1641 has a set of standards in
it?

MR. MILLIGAN: Yes, it does.

MR. JACKSON: And one of those standards is a
provision in regard to salinity?

MR. MILLIGAN: It has a number of provisions with
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regard to salinity.

MR. JACKSON: Have any of -- has the Bureau and
DWR's operations in the Delta in the months of December
through March been higher at any time than the salinity
standard of 1 EC?

MR. MILLIGAN: There have been some stations that
had have an exceedance of 1.0 EC. It is the -- and then
the analysis of the two projects collectively that those
were outside of the ability of the projects to bring into
compliance.

MR. JACKSON: Now, you indicated that during that
time period everyone was -- the dam owners were attempting
to rebuild their storage, weren't they?

MR. MILLIGAN: I testified that during this time
period on the San Joaquin River and probably at some flows
on some areas of the Sacramento were trying to build
storage from two years of below normal conditions.

MR. JACKSON: And one of the ways that you could
have met the EC standard in the Delta would be to release
more of that storage to do so, correct?

MR. MILLIGAN: I —--

MS. AUFDEMBERGE: Objection.

MR. MILLIGAN: -- disagree.

MS. AUFDEMBERGE : Let's see if I -- he didn't

testify that he felt that it was an obligation to meet the
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standard.

CO-HEARING OFFICER BAGGETT: Answer the question.
I think -- so overrule the objection. You'wve already
answered, unless you want to strike the answer. But I --

MR. JACKSON: No, I don't want to strike the
answer. I'll follow up the answer.

It is the Bureau's position that they don't have
to meet the 1.0 EC standard under D-16417

MR. MILLIGAN: Specifically --

MR. RUBIN: I'm going to object to the question
as to location. I mean there's no indication what
standard --

CO-HEARING OFFICER BAGGETT: I would sustain.

Mr. Jackson, it's a little broad. I mean you've got to be
specific.

And, secondly, before the objection's raised, I
don't know if this witness is the one who's going to make
the legal opinion that they violated an order of this
Board.

But proceed -- just rephrase your question.

MR. JACKSON: Is it the Bureau's position that
they do not have to stop collecting water in their
reservoirs in situations in which they cannot meet the
Vernalis standard?

MR. MILLIGAN: The Vernalis standard was met
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during this time. The 0ld River at Tracy Bridge is a very
difficult station. 1It's been shown in some evidence to
this Board and some evaluation by my staff and DWR staff
that increased flows beyond meeting the standard at
Vernalis would have limited utility in reducing the
salinity at that particular station. And it appeared that
the primary cause of that exceedance was the fact that our
pumping was constrained significantly during this
timeframe. Typically when pumping's a little bit higher,
better quality water from the Sacramento River is drawn
further to the south and actually improves the quality
there. So our curtailment to meet other D-1641 EI ratio
type requirements plus protection for Delta smelt probably
contributed more to the exceedance.

MR. JACKSON: And so this is a problem
that -- let me withdraw that.

Do you know whether or not that problem will be
increased by the additional pumping caused by the maximum
potential of the Drought Water Bank and the coordinated
consolidated place of use?

MR. MILLIGAN: Actually, I would anticipate that
if -- to the extent that there was any increased pumping
associated with this proposal, that it would probably
improve the quality in this part of the Delta.

MR. JACKSON: You indicate in your no-injury
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finding that all water exported at the State and Central
Valley pumping plants will be pumped consistent with the
criteria contained in D-1641. Does that mean that you
will not pump at any time in which you are not meeting the
Brandt Bridge standard?

MR. MILLIGAN: It means that we will comply with
our permit terms and conditions.

MR. JACKSON: When you say that you will pump the
water consistent with the criteria contained in D-1641,
which criteria are you considering in that conclusion?

MR. MILLIGAN: The ones outlined -- it's the
collective of what's required within our permit terms and
conditions.

MR. JACKSON: The outflow requirement?

MR. MILLIGAN: That would be one.

MR. JACKSON: Water quality at Brandt Bridge?

MR. MILLIGAN: To the extent controllable by our
project, yes.

MR. JACKSON: Why is it that in response to that
question, it sounds like you're getting ready for
something that's uncontrollable?

MR. SODERLUND: I'll object to that question as
vague.

CO-HEARING OFFICER BAGGETT: Sustained.

MR. JACKSON: Do you expect that you will be able
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to meet the standard for the rest of the summer?

MR. MILLIGAN: We are preparing a document for
the Board that would indicate that we expect that there
are going to be some exceedances of these particular
standards. The report's consistent with the requirements
of the cease and desist order. And we feel that those
exceedances will be outside of the control of the two
projects.

MR. JACKSON: Now, the Drought Water Bank talks
about the potential for transferring 600,000 acre-feet of
water, does it not?

MS. SERGENT: The 600,000 acre-feet is what we
would be within, the quantity that was analyzed in the
biological opinion. So we would not exceed that quantity.
We did not say that 600,000 acre-feet would be transferred
by the Drought Water Bank.

MR. JACKSON: Do you know how much water will be
transferred under this petition for a consolidated place
of use?

MR. RUBIN: I'm going to object to the question
as asked and answered.

CO-HEARING OFFICER BAGGETT: I would sustain.

She just answered that question.
MR. JACKSON: I don't believe she did. But I'll

ask it differently.
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Have you identified all of the potential
transfers that will be part of the Drought Water Bank and
this consolidated place of use?

MS. SERGENT: We are still getting proposals as
we speak. So I can't say that we have all of the
transfers that might possibly go through the Drought Water
Bank. Again, this petition only covers that portion of
the water transferred under the bank that would be
considered project water. It does not cover all the other
water, the bulk of which is being provided to the bank,
that is going to go under individual water rights of the
agencies making the water available.

MR. JACKSON: Including your agency?

MS. SERGENT: This petition would cover any water
that would be considered project water.

MR. JACKSON: Do you have, Mr. Milligan, any way
of knowing what the effect will be that's caused by the
consolidated -- the consolidated place of use in the event
that this is the third year of a five-year drought?

MR. RUBIN: I'm going to object to the question.
It's vague and ambiguous. The question began, "Do you
have any way of knowing..."

CO-HEARING OFFICER BAGGETT: I would sustain.

Can you rephrase with a little more specificity

or at least foundation.
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MR. JACKSON: Do you know what will happen next
year in regard to the amount of water that will be
available?

MR. MILLIGAN: No.

MR. JACKSON: Do you know whether or not this
program will take water that would be useful next year for
fish and wildlife?

MR. MILLIGAN: My understanding of the types of
proposals that are being contemplated, the answer to that
would be no. I don't believe there are any.

MR. JACKSON: You don't believe that there's any
water that would be useful next year?

MR. MILLIGAN: I don't believe that there's any
water in play here that would be a lost resource that may
be useful for fisheries next year.

MR. JACKSON: Do you know whether or not there is
any water that is being taken this year that would be
available for legal water users next year -- other legal
water users?

MR. MILLIGAN: I don't believe so.

MR. JACKSON: Is there any water that's going to
be taken out of the Central Valley Project storage that
would not be taken out of storage but for this program?

MR. MILLIGAN: Certainly not at Shasta. I would

say I don't believe that -- I would be able to say that
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there would not be any from Folsom or New Melones. 1I'd
have to think a little bit about the San Luis Reservoir
potentially the timing of someone using their water this
year or carrying it over into the next.

MR. JACKSON: And Friant?

MR. MILLIGAN: I don't believe that there would
be water that would damage a water user from Friant's
system, no.

MR. JACKSON: All right. What is the purpose for
having a two-year program? Why did you request two years
instead of just one?

MR. MILLIGAN: The advantage of two years was
that there were a number of these that are not -- they're
probably more an exchange category, that would benefit
from -- it may take it -- it will go into next year before
the water could be returned through the system. So if it
went into the fall of 2010, that this -- that this would
allow for the return of the water under an exchange. I
would envision the transfers would occur in this
particular year.

MR. JACKSON: So you're not anticipating using
this consolidated place of use for a second year of
transfer?

MR. MILLIGAN: I am not.

MR. JACKSON: How about the State?
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MS. SERGENT: The purpose of the two year, as he
said, was sometimes there's a transfer in one year and a
return of that same quantity in the next year. At this
point, today, we're not anticipating -- we have no idea
what next year looks like. But the purpose of having the
two-year transfer was so that some of these returns could
be accommodated by the one petition.

MR. JACKSON: I have no further questions of this
panel.

CO-HEARING OFFICER BAGGETT: Thank you.

CWIN.

CROSS EXAMINATION
OF MR. JOHN LEAHIGH, MR. RON MILLIGAN,
AND MS. MAUREEN SERGENT
BY MS. JULIA JACKSON, ESQ., representing California Water
Impact Network:

Sorry. I'm getting my notes together.

And I apologize if some of these questions are a
little bit repetitive.

We wanted to be begin with asking about the
future projects that are identified in the petition.
There now have been some questions regarding upcoming
requests for water. At this time before the Board, is
there any way to identify the full scope of where the

transfers will be coming from and who they'll be going to?
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MS. SERGENT: Any future transfers, we
anticipate -- there's no way to identify them now, but
they would all be similar to the ones that are described
here, that we'd be between State Water Project and CVP
contractors south of the Delta.

MS. JACKSON: And where would the water be coming
from exactly, what facilities?

MS. SERGENT: Similar to the ones that are
described here, they would be diverted through probably
Jones or Banks or coming from the Friant system.

MS. JACKSON: Would any water be coming out of
the Shasta or Oroville reservoirs-?

MR. MILLIGAN: Most of these would be some form
of forbearance or conversion to some groundwater pumping.
Where the source of the water that would have been
delivered may have been from Shasta or from Oroville, the
water that's actually being made available to the bank is
the product of that farming decision within those
particular areas. It all happens downstream of the
reservoirs.

MS. JACKSON: But it would not increase any
deliveries from Shasta or Oroville?

MR. MILLIGAN: I can speak for Shasta, that these
would not increase or, let's say, lower the storage in

Shasta carried into next year.
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MS. JACKSON: Would it lower the storage in the
next two years?

MR. MILLIGAN: No.

MS. JACKSON: No. Okay.

MR. LEAHIGH: And that would be the same case for
Oroville. There'd be -- these transfers would not affect
that storage in Lake Oroville.

MS. JACKSON: Okay. Thank you.

And when do you anticipate knowing who the end
users of this water will be?

MS. SERGENT: Which water are you talking about?

MS. JACKSON: Project water under this petition,
who the water will be going to.

MS. SERGENT: It depends on the individual
transfer. We have water going to Empire Westside --
Empire Westside to Westlands. Each transfer is different.
But it would be to individuals, State Water Project or CVP
contractors.

MS. JACKSON: Do you know how many transfers are
possible over the next two years?

MS. SERGENT: We don't at this time. We don't
have any new transfers other than the ones that are
identified here. But we cannot guaranty that there won't
be another proposal.

MS. JACKSON: Okay. Do you know whether
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nonproject water transferred under a drought water bank
will use CVP and/or SWP facilities that will require State
Water Resources Control Board permit approval-?

MS. SERGENT: Any transfers that are happening
that are not State Water Project or CVP are going under
their own water rights. So that is not a subject of this
petition.

MS. JACKSON: Okay. This question's for
Milligan.

If there is a fourth dry winter, will you likely
be able to meet the temperature objectives like in the
Trinity?

MS. AUFDEMBERGE: 1I'll object. That calls for
speculation.

MR. RUBIN: I would also object on relevancy
grounds. Mr. Milligan has already testified that none of
the programs that are being contemplated this year will
affect Shasta storage.

CO-HEARING OFFICER BAGGETT: Both are sustained.
I think we've had that question.

So please refrain. If you want to be more
specific beyond what the witness has already answered.

MS. JACKSON: At the risk of asking the same
question again, do you know if you'll meet -- there's a 56

degree temperature compliance on the Sacramento River. Do
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you know at this time whether you'll meet that compliance
this year?

MR. RUBIN: I'm going to object to --

MS. AUFDEMBERGE: Objection.

MR. RUBIN: I'm going to object to the question.

I'm sorry, Ms. Aufdemberge.

MS. AUFDEMBERGE: Speculation and vague.

CO-HEARING OFFICER BAGGETT: Well, I'll overrule
it. I don't think it's wvague.

MS. AUFDEMBERGE: Well --

MR. RUBIN: I'm going to object on relevancy
grounds.

CO-HEARING OFFICER BAGGETT: I would overrule. I
think it's relevant, I mean since the issue of whether
they're going to comply with a water right. Whether this
witness knows the answer I guess is another issue and it
might require some speculation. But I think the
question's clearly relevant.

Why doesn't counsel try to maybe rephrase the
question. I think we've asked -- it's been asked before.
But if you want to rephrase it with more specificity, that
would be helpful.

MS. JACKSON: Well, if this is outside of the
panel's area of knowledge, then please feel free to say

that.
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CO-HEARING OFFICER BAGGETT: So you can answer
within your knowledge.

MR. MILLIGAN: Would you please repeat the
question? And I will answer it.

MS. JACKSON: Yes. Okay.

Do you know currently whether you will be able to
meet the 56 degree temperature compliance on the
Sacramento River?

MR. MILLIGAN: We are currently working with the
Sac River Temperature Task Group. We have a set of runs
and anticipated temperature regime, that we should be able
to meet a temperature compliance point set in the river
consistent with that. The exact compliance point for the
available temperature -- cold water pool at Shasta is yet
to be finalized by the task group. We'll probably wait
until next month's both runoff forecasts and also
temperature profile at Shasta to set the compliance point.

MS. JACKSON: Okay. And then in consideration of
acreage limitations under the Central Valley Project, has
there been any analysis under this petition for compliance
with acreage limitations contained in reclamation water?

MR. MILLIGAN: The same requirements for acreage
limitation under reclamation law would still be in effect.

MS. JACKSON: Under the joint system?

MR. MILLIGAN: Yes, under these particular
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transfers, those would still be under effect.

MS. JACKSON: Okay. If increased deliveries did
go to the Westlands Water Agency, would those increased
deliveries increase the contaminated agricultural drain of
water?

MR. RUBIN: I'm going to object to the question
as ambiguous, assumes facts that are not in evidence.

Also an incomplete hypothetical.

CO-HEARING OFFICER BAGGETT: I would sustain on
the latter.

Would you please maybe rephrase the hypothetical
and state that that's what it is if that's the intent.

MS. JACKSON: Yes. This is a hypothetical.

If Westlands was to receive more water under this
petition than they were going to receive without it, would
that increase of water, to the best of your knowledge,
increase the amount of contaminated ag water runoff?

MR. RUBIN: I'm going to object again. Assumes
facts that are not in evidence. I mean --

CO-HEARING OFFICER BAGGETT: I'd overrule.

Just -- it's a hypothetical. This expert may or may not
be able to answer it.

Answer it to the best of your knowledge and
ability.

MR. MILLIGAN: I do not know if the additional --
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any additional water, be a transfer or otherwise, or an
increase in allocation, from 10 to 15 percent, would be
applied to drainage impacted lands within Westlands. My
assumption is, given the time of the year and the low
allocation, that these waters will probably be applied to
permit crops, probably trees in orchards, probably have
very limited impact on drainage impacted lands.

And none of those, to my knowledge, are draining
to the San Joaquin River.

MS. JACKSON: Okay. I believe that's all my
questions.

Thank you.

CO-HEARING OFFICER BAGGETT: Thank you.

South Delta. Mr. Herrick.

MR. HERRICK: Thank you, Mr. Chairman, Board
members. John Herrick for South Delta, Central Delta, and
Lafayette Ranch.

This should be a little briefer since there were
many questions already asked.

CROSS EXAMINATION
OF MR. JOHN LEAHIGH, MR. RON MILLIGAN,
AND MS. MAUREEN SERGENT
BY MR. JOHN HERRICK, ESQ., representing South Delta Water
Agency, Central Delta Water Agency, and Lafayette Ranch:

Mr. Milligan, let me start with you based on the

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118
last questions that were made.

Has the Bureau done any analysis which would
indicate if the petition is granted, there will be
additional drainage to the San Joaquin River?

MR. MILLIGAN: No.

MR. HERRICK: And same question for the
Department.

Has anybody in the Department done any analysis
that if the petition is granted, whether or not there will
be additional drainage into the San Joaquin River?

MS. SERGENT: No.

MR. HERRICK: Mr. Milligan, has the Bureau
consulted with Fish and Wildlife Service with regards to
this petition?

MR. MILLIGAN: I've had informal conversations
with Fish and Wildlife Service. They have indicated that
if the program stays within the limitations that were
outlined in the biological opinion, that they would feel
that we are -- we would not be endangering Delta smelt.

MR. HERRICK: And did they issue any sort of
documentation or opinion or something that is being
presented here today supporting that?

MR. MILLIGAN: No, they have not.

MR. HERRICK: Okay. Do you know if they were

asked by the Bureau to appear today in support of this
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petition?

MR. MILLIGAN: I don't believe they were.

MR. HERRICK: Okay. And then the same questions
with regard to NOAA fisheries. Did the Bureau do any
consultation with NOAA Fisheries -- I guess it's NMFS?
Sorry.

MR. MILLIGAN: I say usually -- I go either way
with that too. It depends on --

MR. HERRICK: I don't know which is correct
anymore.

MR. MILLIGAN: Neither do they, from my
conversations with them.

CO-HEARING OFFICER BAGGETT: Strike that answer.

Please answer the question.

MR. MILLIGAN: Yes.

MR. HERRICK: Sorry.

MR. MILLIGAN: Again, they have indicated that as
long -- to be very cautious, to stay within the
limitations as outlined in their existing biological
opinion.

But, no, they have not provided any additional
documentation about this particular proposal.

MR. HERRICK: Thank you.

For the Department, did they ask -- excuse me.

Do you know if the Department asked Department of

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120
Fish and Game to appear and make any comments with regards
to the petition pending before the Board?

MR. LEAHIGH: As far as I know, they were not
asked.

MR. HERRICK: There were some questions with
regard to the water quality standards in the south Delta.
And the reason I bring these up is I believe both in Mr.
Leahigh's testimony and Mr. Milligan's testimony, you
generally state - and I'm not trying to misstate it - that
you intend to comply with all regulatory restrictions
during the time if the petition is granted; is that
correct?

MR. MILLIGAN: Yes.

MR. HERRICK: And, Mr. Leahigh, is that the same
answer for you?

MR. LEAHIGH: Yes, that is our answer as well.

MR. HERRICK: Is one of those permit conditions
the water quality objectives for fish and wildlife
beneficial uses during the, I'll say, pulse flow period
this spring?

MR. MILLIGAN: Yes.

MR. HERRICK: And could you explain to us your
understanding of what pulse flow is required this spring?

MR. MILLIGAN: My understanding of the -- that

this is a VAMP offramp year, and that in fact that there
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is not identified a pulse flow -- a 31l-day pulse flow this
particular year.

MR. HERRICK: And, Mr. Milligan, when you say
offramp, that refers to one of the terms in the San
Joaquin River agreement; is that correct?

MR. MILLIGAN: It does.

MR. HERRICK: And that term generally states that
depending on current and prior years' hydrology, that the
contributory agencies may be relieved of the burden of
providing water towards a pulse flow?

MR. MILLIGAN: That is one use of the term.
There's also some indication of that within the text of
D-1641.

MR. HERRICK: So it's your position that D-1641
has a provision that, when applicable, results in no pulse
flow being required?

MR. MILLIGAN: Yes.

MR. HERRICK: Could you just generally reference
what portion of D-1641 you're referring to?

MR. MILLIGAN: I don't have my document in front
of me with some tabs. But in the discussion about the
pulse flow period, I do believe that there is reference
made to years that are cumulative dry or critically dry
years in a fashion that's very similar to what's in the

San Joaquin River agreement, that there's a period of time
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where the exports are at -- they're limited to one-to-one
Vernalis flows and that there really is no indication of a
required pulse during this period.

MR. HERRICK: Is that consistent with the 2006
Water Quality Control Plan for the Bay-Delta?

MR. MILLIGAN: I believe it is.

MR. HERRICK: Do you believe it's consistent with
the implementation plan in the 2006 Water Quality Control
Plan?

MR. MILLIGAN: I believe that it is. But I can't
say that I have more recent -- as recently as I've read
the text within D-1641 on this issue.

MR. HERRICK: Mr. Leahigh, does the Department
have any different position with regards to pulse flows
this spring than were just stated by Mr. Milligan on
behalf of the Bureau?

MR. LEAHIGH: No.

MR. HERRICK: I'll avoid going over the same
ground. We talked about the water quality standards.

This is for both the Department and the Bureau.

Didn't the water quality standard at Vernalis and
the three interior Delta stations switch to .7 as of April
l1st this year?

MR. MILLIGAN: Yes, they did.

MR. HERRICK: And the 30-day running average is
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above that for both the Tracy 0ld River Station and the
Brandt Bridge Station?

MR. MILLIGAN: Yes, it is. I will defer to John
if he -- I believe the -- I'm uncertain on the Brandt

Bridge.

MR. LEAHIGH: Well, yeah, I think that's correct,

that the -- the 30-day running averages are -- well, okay.

I think there's one station where the 30 day running
average is currently over the .7. Although, for that
particular standard there's a transitional period that's
recognized under D-1641 in which a running day average
would not apply until you get those many days within the
new period.

So what I'm saying is technically the 30-day
running average would not be required to be .7 until the
30th of April.

MR. HERRICK: Do you have any anticipation that
the 30-day running average for the Brandt Bridge Station
will be met as of the 30th of April-?

MR. LEAHIGH: I think it's going to be close.

Actually that particular station was freshening up quite a

bit and may actually meet the .7.
MR. HERRICK: How is it freshening up with

limited exports and low San Joaquin River flows?
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MR. LEAHIGH: Well, San Joaquin flows are low.
Although there has been a slight increase as of recent --
recently. Also probably depends on where we are in the
tidal -- spring neap tidal cycle.

MR. HERRICK: Let's move over to the Tracy 01l1ld
River Bridge standard.

Do you anticipate that on the 30th of April, the
Tracy Old River Bridge standard will be met on the 30-day
running average-?

MR. LEAHIGH: Of all the stations in the south
Delta, that one is probably least likely to be less than
the .7.

MR. HERRICK: 1Is that a yes or a no?

MR. LEAHIGH: We -- we currently -- we've been
evaluating exactly where that standard will be as of the
30th of April.

MR. HERRICK: Are you aware, Mr. Leahigh, that
the 2006 Water Quality Control Plan clarifies that the
standards are to apply throughout the channels, not just
at the monitoring stations?

MR. LEAHIGH: I believe there's some language to
that effect in D-1641. I don't know the exact language.

MR. HERRICK: What actions are the Department
taking to -- if any, in an attempt to meet the Brandt

Bridge Station?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125

MR. LEAHIGH: We're limited in what actions we
can take due to the constraints that we currently have on
our exports due to -- earlier it was due to the new 0ld
and Middle River flow requirements due to the biological
opinion. And more recently it's due to the one-to-one
Vernalis export constraint that we're currently operating
under.

MR. HERRICK: Well, if you exported less,
wouldn't more water flow through the south Delta?

MR. LEAHIGH: Actually some of -- well, some of
the modeling that we've actually produced for other
workshops and hearings for the Board have shown that
increased exports actually improve the water -- the
circulation, water quality conditions in the south Delta.
And as I noted, we are restricted on our exports at the
current time.

MR. HERRICK: But that wouldn't be the case if
there was a pulse flow at the -- excuse me. That wouldn't
be the case if there were a pulse flow on the San Joaquin
River and exports were at zero, would it?

Let me phrase that.

Wouldn't the pulse flow waters then move through
the south Delta rather than stay there?

MR. LEAHIGH: Well, it's hard to say which

scenario would actually be of more benefit to the
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conditions in the south Delta, whether it be increase in
the exports or higher flows on the San Joaquin with zero
exports. That would be speculative as far as which would
be better for water quality.

MR. HERRICK: Is the Department undertaking any
actions in order to attempt to meet the Tracy 0Old River
standard this summer?

MR. LEAHIGH: I think one thing that the
Department is planning on doing is to, as we have in past
years, look at different gate openings on the temporary
barriers in the south Delta, and in an attempt to balance
the needs for water levels with water quality, taking
advantage of certain tidal cycles, keep some of those flap
gates tied open in order to provide a little bit better
circulation patterns to improve water quality when those
opportunities present themselves.

MR. HERRICK: Isn't DWR planning on raising the
Middle River barrier in order to improve flows in the
south Delta in an attempt to control salinity levels?

MR. LEAHIGH: Yes. And I know we have been
working with South Delta Water Agency as far as looking at
what may be a more efficient design for the temporary
barriers in the south Delta in order to improve the
circulation and therefore the water quality.

MR. HERRICK: Those changes to the barriers
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though require additional or supplemental permitting from
the fisher agencies, is that correct?

MR. RUBIN: I'm going to object to the question.
I've been trying to be patient here. But, again, I don't
see the relevance here of the questions. The witnesses
has testified in terms of the position of the United
States Bureau of Reclamation/Department of Water Resources
to compliance with terms and conditions in their water
rights. If there's an issue that Mr. Herrick has, it
seems to me that it's not related to the scope of this
proceeding, but issues that may be raised outside of this
proceeding.

MR. HERRICK: Mr. Chairman, the testimony
specifically discusses that the Department and the Bureau
intend to meet their regulatory requirements.

CO-HEARING OFFICER BAGGETT: I understand.

MR. HERRICK: And so questions along those lines
would appear to be directly relevant.

CO-HEARING OFFICER BAGGETT: I would overrule in
terms of the issue. I would sustain in terms of the
specific question. I think the witnesses have answered
many of these questions. So if you've got additional or
relevant -- you know, additional questions, you know,
proceed. But I think there's already been a lot of

discussions on whether they intend or can or the history
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of complying with the water right and water quality
standards in the permit terms to their knowledge.

So if you've got something additional to what's
already been asked, you know, proceed.

MR. HERRICK: I will, Mr. Chairman. The point
I'm getting at, which I'll be there briefly, deals with
the preference of actions by the Department and the Bureau
to either help exports or to meet permit conditions.

CO-HEARING OFFICER BAGGETT: I think I
understand. So if you could just proceed and maybe just
get there.

MR. HERRICK: Mr. Leahigh -- well, if I get there
quickly, then the objection will be lack of foundation.

CO-HEARING OFFICER BAGGETT: I understand. And
let's assume the foundation was laid by the two previous
lines of questions and then what you asked already.

MR. HERRICK: Mr. Leahigh, has DWR asked for a
reconsultation on its permits dealing with the barriers in
order to raise the Middle River barrier yet?

MR. LEAHIGH: Actually I'm not aware if we have
or not as far as -- I'm not sure if that analysis has been
completed as far as what would be the most efficient
configuration for the barriers.

MR. HERRICK: Well, how did DWR decide to

petition for a consolidated place of use before it decided

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129
to petition for a permit change to change the barriers'
operations?

MR. LEAHIGH: Well, as I stated, DWR staff has

been working with South Delta water agency in trying to

improve those -- that temporary barrier program to provide
better circulation. That's been ongoing for some time. I
think we would -- when that's finalized, we'll make the

attempt to put that into place as soon as we can.

MR. HERRICK: Would DWR be agreeable to the
approval of this condition based upon getting authority to
raise the Middle River barrier?

MR. LEAHIGH: I don't see the connection between
the two.

MR. HERRICK: Well, if raising the Middle River
barrier allowed you to meet the Tracy 0Old River Road
standard, then that would allow the Bureau and DWR to meet
their permit conditions.

MR. RUBIN: I'm going to object to the question.
I think it assumes facts that are not in evidence,
misstates the testimony that's been provided.

MR. HERRICK: Well, that's not correct. He asked
me -- he wasn't sure, so I clarified what I was meaning.
So it wasn't stating facts not in evidence.

MR. RUBIN: Mr. Herrick's question kind of gets

to the issue that we're all dancing around, and that's 