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COUNTY OF IMPERIAL 
PETITION FOR RECONSIDERATION 

 

 The County of Imperial petitions for reconsideration of this Board’s Order WRO 2002—

0013 as authorized by sections 768 and 769 of title 23, California Code of Regulations.  The order 

whose reconsideration is sought was dated 28 October 2002.   This petition is grounded in the 

County’s argument that for reasons stated in our closing brief and comments to both the draft order 

and revised draft order, discrete portions of the order remain legally erroneous.  In two instances 
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the County argues that assertions in the proposed order remains unsupported by substantial 

evidence. 

 Despite this petition the County expresses its admiration and appreciation to the Board and 

staff for producing a final order that commendably addresses the difficult issues raised by the 

proposed transfer, and that by and large disposes of those issues not merely adequately, but with a 

refined attention to the interests of the County.  The County’s present petition is grounded in the 

expectation that discrete and in most cases minor modifications to the Board’s final order will 

eliminate the legal shortcomings that are inevitable in a product of this length produced in short 

order.  To restate that premise, this petition is filed to give the Board and staff a final unhurried 

opportunity to make its order the best possible, and enable the County of Imperial to respond 

positively and constructively if a transfer approval emanates from the Imperial Irrigation District 

(IID) vote next month. 

 The Imperial County Board of Supervisors has throughout the year steadfastly declined to 

take a substantive position on proposed transfer elements, believing that the IID Board of Directors 

must first exercise their judgment as governing board and trustee of the water resources and water 

rights at issue.   The Supervisors have attempted  -- in this Board, in the Hertzberg negotiations, 

and in direct transactions with IID -- to shape the final decisions of this Board, IID, the Bureau of 

Reclamation, and other Colorado River interests, to ensure that the County would not interpose 

objections to the final result. 

 Toward that end, the Board of Supervisors recently revisited their resolution of 8 October 

2002, in light of the Hertzberg meetings, the final order of this Board on 28 October, and public 

expressions by Imperial County residents.  The result of this reassessment is embraced in the 

Supervisors’ resolution adopted 12 November 2002, the first attachment to this petition.  In 

understanding the points that Imperial County continues to advance in this proceeding, and in 
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formulating its response to those points, this Board is asked within its ability to satisfy as many as 

possible of  the concerns expressed in the Supervisors’ resolution. 

 In particular, the County of Imperial continues to assert that under the approach taken by 

this Board to attempt certain assured mitigation for 15 years, it is legally necessary for the Board to 

require a supplemental assessment of the proposed transfer before the conclusion of that 15 years, 

in order to define the conditions under which the transfer should proceed into year 16 and beyond.  

No party to this proceeding, nor the Board itself, can assert credible knowledge of what 

circumstances, both environmental and economic, will obtain at the end of the initial 15-year term.  

As this Board has recognized, the beneficial and reasonable use of water cannot be inflexibly 

determined in isolation of future changed conditions.  (Final Order, p. 84; Tulare Dist. v. Lindsay-

Strathmore Dist. (1935) 3 Cal.2d 489, 567.)   The only legal means of proceeding now (whether 

under the requirements of the Constitution, Water Code, or CEQA) in light of the Board’s “15 year 

plan” is to ensure this reassessment prior to the end of that term. 

 The County also believes it legally necessary for this Board to ensure that the substantive 

mandate of Water Code section 1810 is honored – that this transfer, which utilizes the Metropolitan 

Water District (MWD) Colorado River Aqueduct to transport water to which the San Diego 

County Water Authority (SDCWA) takes delivery at Parker Dam, not unreasonably effect the 

environment or economy of Imperial County.  Fortunately, the Legislature in its recent enactment 

of Chapter 617, section 7, has amended Water Code section 1013, subdivision (b) to create a 

mechanism that can assure section 1810 compliance.  This Board has recognized the utility of 

Chapter 617 to assist in meeting other legal requirements, and modifications to the final order will 

ensure that the Legislature’s design in Chapter 617 to implement section 1810 is fulfilled. 

 The County also believes that under both state and federal law, the Board is authorized and 

required to determine that the use of Colorado River resources to sustain the Salton Sea and its 

shoreline is as proposed reasonable and beneficial.  That determination is needed to protect IID and 
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the County from loss or weakening of IID’s water rights, and to protect California from claims by 

outsiders that waters of the Colorado would not be so beneficially used.  As we interpret the Law 

of the River, the supreme federal interest to be honored is that of maintaining the interstate and 

international apportionment of the river accomplished by Congress and ratified by the Supreme 

Court.  So long as that interest is honored, California law can apply to all of California’s use of 

water from the river.  In particular, the requirement embraced within IID’s section 5 contract that 

its water be used “beneficially” can be satisfied by this Board’s determination of beneficiality and 

reasonableness under state law – unless the Secretary of Interior could show that a superseding 

federal mandate arising from the Compact or Boulder Canyon Project Act limited this Board’s 

ability to define beneficial use by reference to Water Code section section 1243 and City of Los 

Angeles v. Aitkin (1935) 10 Cal.App.2d 460.   (It would seem difficult for the Secretary to 

determine that a superior federal interest conflicts with the two above-referenced California 

authorities, when this Board would be invoking those authorities for the purpose of compliance 

with the federal Endangered Species Act, which the Secretary herself is charged to enforce.) 

 Finally, we appreciate this Board’s acknowledgement through the Chair on 28 October 

(R.T. 29:16-17) that its address of air quality mitigation measures and their feasibility is not 

intended to supersede the authority of the Imperial County Air Pollution Control District 

(ICAPCD) in its jurisdiction (and the parallel authority of the South Coast Air Quality 

Management District (SCAQMD) in Riverside County).  Translating this recital into the Board’s 

final order will perpetuate that assurance.  (In a related matter, slight modification of the discussion 

of Imperial Valley’s air quality status will remove the erroneous inference that substantial evidence 

supports a conclusion that the Valley today is deemed non-attainment, even if that condition may 

have obtained in 1993.)  

 The County perceives from the Chair’s closing remarks on 28 October that the Board views 

petitions for reconsideration as an opportunity to insert errata to the final order on a line-by-line 

basis.  (R.T. 34:7-11.)  The County therefore submits as the second appendix to this petition 
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selected pages from the final order annotated with the errata that in the County’s view must be 

adopted to eliminate legal error, and conform the order to substantial evidence before the Board.  

The County does not here address every claim it has brought to this proceeding (for example, the 

claim that the Board would wrongfully act prior to IID is vitiated by this petition, which will 

ensure that this Board’s final action does not precede that by IID; and the faulty CEQA analysis 

that this Board has inherited from the transfer EIR may well be vitiated by the actions of other 

Colorado River interests and a mandatory supplemental reassessment by the end of 15 years).   To 

the extent necessary to avoid an argument that we have waived all issues presented to the Board, 

the County incorporates by reference our prior briefing and comments on the two draft orders.  In 

this petition the County focuses on concrete suggestions we believe legally required to meet the 

concerns that this Board is empowered to address in pragmatic response to the Supervisors’ 12 

November resolution. 

 

Dated:  27 November 2002    Respectfully submitted, 

 

       Special Counsel to the County of Imperial 

  




















































































