
STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 

ORDER WR 2015 - OOXX-DWR 

CEASE AND DESIST ORDER:{~~>· 
.-:l~~}\jj);::-' 

In the Matter of Unauthorized Diversie:i:i::oy:::::~. 
. .;::::i~ft~~::::·· ·::~;m>:;. 

G. SCOTT FAHEY AND SUGAR PIN~)5R.R]NG w:AJ;J;R LP 

--.. -;:;:~"*#J· tffi> '~Wt~iY< ·----
souRcEs: Unnamed Spring (AKA Cottonwood Sprig~~~;jWibutary to Cottonwood Cre~~j;~:!,Qence Clavey 
River, thence Tuolumne River; Deadwood Spring, triQ;~X~!Y to an unn~,m,~d stream, theri·c~~t~:~sin Creek, 
thence North Fork Tuolumne River, thence Tuolumne Ri:V~r:; and tw.o:!Unriamed Springs (aka' Marco 
Spring and Polo Spring) tributary to an unnamed stream',':t~~~-~~-:S!:WUc'reek, thence Clavey River, and 
thence Tuolumne River ··:::;~~;::~:);:~~~::-· 

couNTY: Tuolumne . ~f&~~~j;?>~:., ··::~~~1il~t.~.:.~.:: .. r.::·.::,.: ••• ::·:·· .. :· .• ::-::::.:·.: .. "<:;Jf:i§;~:·:~:t:~;B~\~~-;.. · -~>- . 
~=~~~t~:· . ··:~:~~1~~~::~~~·. ··;;=~~~~;~~· 

G. Scott Fahey and Sugar Pin~~p:p.rJng Water, ~:g~~coll.e9.t!~€i~~:~~~~.Y:). ~~J='violating or are threatening to 
violate California Water c~g.~~~:etl·~~$lQ.52, whicti\f?.r:~-ffJ}1ts the u·n:~fU{t:\'orized diversion or use of water. 
Water Code section 183j£2h1tliorizes'<tfie~State Wate'f.:~R.'esources Control Board (State Water Board or 
Board) to issue a Cea,s~f;~W~ Desist oi~~:f~ (COO) r~:~~~1r.ing Fahey to cease such violations or threatened 

. . .... ,;;.. . .-~-..-.1 ... ~.· ·.Jr. . ·=··'I.'•'• 
vJolatJons. ~~:~~L <~~;9~· '·~~~::~,, 

·~~~~?f:~·~·;!:.. .-:~~~~~~~~~;~.;· =··· · . ·~~r~~~:~. 
O_n .<~ate}, an? J.Q< a~cordct'f.i~~~i!~!~t~~~;~WW6Vi~f~~;,~t~f:i?4£~PWcode s~ction 1834, the Sta.te ~ater Board, 
DIVISIOn of Waten:~!Rtgb.ts (D1vrs)0ti~~prov1ded notlce·;e:f:}.tt'i'e COO agamst Fahey for the v1olatlon and 
threate~.~,q]~;!&fiiili8h~~~~:~~proii1~tf.!~Jl against unauth;rized diversion and use of water. State Water 
Boarg)~!¥.~:01ution 2012::t:J.Q~:Q .. auth0'f:i~~.~ the Deputy Director for Water Rights to issue a notice of cease 
and dM~~'t. and when a h~liif:.(f:jg has··:n$.t~Q.~en timely requested, issue a COO in accordance with Water 
Code ·s~f.1.~9.n 1831, et seq. i~~~pepu(f.j~~~ector for Water Rights has redelegated this authority to the 
Assistant'{'?.~r:?,j.Jty Director for V¥i:i't!3r Rights· pursuant to Resolution 2012-0029. 

·1~lh:., ~~~w 
The State Watef;i:~qard, or its d~l.~gee, finds that: 

··~)i~~~i~J!~p FAHEY WATER RIGHTS 

1. Fahey holds wal~[.<'right Permit 20784 (Application A029977) and Permit 21289 (Application 
A031491) to appropriate water from sources that are ultimately tributary to the Tuolumne River 
upstream of New Don Pedro Reservoir. Fahey does not hold or claim any other appropriative or 
riparian water rights on record with the State Water Board. 

2. Permit 20784 has a priority date of July 12, 1991, and authorizes the direct diversion and use of 
water from: ( 1) an Unnamed Spring (a.k.a. Cottonwood Spring) for a rate of diversion not to 
exceed 0.031 cubic foot per second (cfs) and; (2) Deadwood Spring for a rate of diversion not to 
.exceed 0.031 cfs. The water appropriated under Permit 20784 is limited to a ~otal combined of 
0.062 cfs to be diverted from January 1 to December 31 of each year for Industrial Use at bottled 
water plant(s) located off the premises. The maximum amount diverted under Permit 20784 shall 
not exceed 44.82 acre-feet per year. Fahey's annual Reports of Licensee indicate that he r-
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diverted an average of 42.9 acre-feet per year under Permit 20784 for the years 2009 through 
2014. . 

3. Permit 21289 has a priority date of January 28, 1994, and authorizes the direct diversion and use 
of water from: (1) Unnamed Spring (a.k.a. Marco Spring) for a rate of diversion not to exceed 
0.045 cfs and; (2) Unnamed Spring (a.k.a. Polo Spring) for a rate of diversion not to exceed 0.045 
cfs. The water appropriated under Permit 21289 is limited to a total combined diversion rate of 
0.089 cfs to be diverted from January 1 to December 31 of each year for Industrial Use at bottled 
water plants located off the premises. The maximum amount diverted under Permit 21289 shall 
n?t exceed 64.5 acre-feet per year. Fahey's annual Reports of Pe~f;!i!~~e indicate that he 
drverted an average of 26.2 acre-feet per year under Permit 2128.9;:fpr' the years 2012 through 
2014

. ,A~y[~~~~~~~: ... 
4. Diversions from all four springs subject to Permits 20784,;g'j:Q.~J::2128~:~~~~ conveyed via separate 

pipes from each spring that combine into a common P.iP..E? system. Th'~i:RiReline connects to two 
35,000 gallon tanks and an overhead bu lk water trl!.9.,.~~!(i,Oing station (co'il·~g~!.~~ly referred to as the 
transfer station) located on Tuolumne County A~B.~-~~:er Parcel Number (/(8~~:;~52-060-48-00, 
owned by Sugar Pine Spring Water, LP. Fah~~~~W.i{efates the transfer statio'ri~1~h9 .. bulk water 
hauler trucks access the property through a ·IB:f-;~~8 gate to rew.9.~e the water f6Kt).~J~ery ott-
premises. ··:th.:.. /.::i:\M::· ··::::?·· 

,,.,:;~;!'~;~~- .. ~~>~X~··"' 
~,:.~~·.·=~~·. .#. .. .ox:~;~~~ 

5. Term 17 in Permit 20784 and Term 9 in Permit 21 Z8Q;~tate{that the permits are subject to prior 
rights ~nd that in some years, watJ~.fi~J.!~~~o t be availabl~~9r_.diversion durin~ parts or all of the 
authonzed season. · ·z~'::;:·~~~:::.'::?···· ;~:;:~>:::i~;. 

. ··~~:!!~~ •z;:~z~~~· .. ~.. , ~:;;~;~:~... . 
"~:'f,:;~~;. '•:~_:,~~~/.:~::,-. . ,~~·~~·:L 

6. Term 19 in Permit 20784 requires Fa·fj~y. to prb'V.t~l,~leJ;<change:~~te.r to New Don Pedro Reservoir 
for all water diverted unc;Je.r the permit'~:\1~i.ng the.;,P::&(;f(l:&;n~r:n. Ju'mt16 through October 31 of each 
year. This term wa~'-.i.;;l:©[~a~:~:has a cond'iffO.n f2f.~~tc'ep'tir\gf:~:~Ucation A029977 because State 
Water Board Ord.~~~iiWFni·g:;:~~~~nd WR 9ftq{~:aentify the S1i'tramento-San Joaquin Delta 
watershed up~~~~f,ti'fof the De:Q~}.and the T~20mne River _upstream from Don Pedro Reservoir, 
as fully apprqP.t~Cited between ~.1.J~e 16 and G.~t.~.ber 31 (Decisions 995 and 1594). Fahey's points 
of diversion are;J~,i!!:)in the FyJW~P,propriated '${(§.am systems identified in the Board orders; 

. however, Order ~~~g:~ -OJJ~f~~~l!~M~~r.:.~t9..~_ac~~ptance of an application on a fully appropriated 
stream.::W:~~m. replacEl:!\l~nt::ttater is m-aae:L9:~~jl~bre under an Exchange Agreement. Fahey 
e_Q:~.~~-g~{f.i'~S?:t~D:·.~xcha·rf~~jlfgreement with ' tiiEfTurlock Irrigation District and Modesto Irrigation 

_.;~!.~~rrct (DrstrrGt.~l~P.Q Dec·~m.~~r 12, 1992. 
i~~~;§~~~~=· ·~·;~~:~~~r::~- . ~~~!!~~;~~!~·~ .. 

7. · ,:::~&f:~rm 20 in Permit '2Q.t~~ and<~,Jro, 34 in Permit 21289 require Fahey to provide replacement 
-~~~t~r to New Don Pe'<!j,(~::,Reser\iajf·ror' water diverted adverse to the prior rights of the City and 
Cotff:i~Y. of San Francis'9.q;;{San Francisco) and the Districts. These terms describe certain 
provi§.i_~b.~. of a Decem~~r{19, 1994 letter agreement under which San Francisco would withdraw 
its prote$t0f.Fahey's wa'ter right applications, including the method by which Fahey would .••. ~ .•• ,> .. · .~..·.('·;·;·:·· 

compensate::San Fraritrsco and the Districts, upon a finding of injury, with replacement water. 
These. terms=:~~)!J.~t~~:Ci'dify, amend or enhance the seniority of either or both Permits. Fah~y's 
compltance wrtli~these terms does not prevent or preclude the State Water Board from findrng 
that there is insufficient water for diversion under the priorities of Permits 20784 and 21289. 

DROUGHT ACTIONS 

8. On January 17, 2014, Governor Edmund G. Brown Jr. issued Proclamation No. 1-17-2014, 
declaring a State of Emergency to exist in California due to severe drought conditions. 

9. Also on January 17, 2014, the State Water Board issued a "Notice of Surface Water Shortage 
and Potential Curtailment of Water Right Diversions" (2014 Shortage Notice). The 2014 Shortage 
Notice alerts water right holders in critically dry watersheds that water may become unavailable to 
satisfy beneficial uses at junior priorities. 
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10. 

11 . 

12. 

13. 

14. 

15. 

16. 

17. 

On April 25, 2014, Governor Brown issued a Proclamation of a Continued State of Emergency 
due to drought conditions, to strengthen the state's ability to manage water and habitat effectively 
in drought conditions. 

On May 27, 2014, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water in the Sacramento and San Joaquin River 
Watershed with a post-1914 Appropriative Right" (2014 Unavailability ~otice), which notified all 
holders of post-1914 appropriative water rights within the Sacramento and San Joaquin River 
watersheds of the lack of availability of water to serve their post-19~A:;water rights, with some 
minor exceptions for non-consumptive diversions. ,..{:t~::::·· · 

.. ~:::~~~{~~~?. < 

On October 31, 2014, the State Water Board issued a "Not!.x~~~9Hf~JJ1porary Opportunity to Divert 
Water under Previously Curtailed Water Rights for Sacra.ffiMJCi ari'i:(§.9,.~ Joaquin River 
Watershed." The State Water Board temporarily lifted..J.b.e··c·u·rtailmenf:~;{:f1.~ter rights for post-1914 
water rights holders in the Sacramento-San Joaquiq.;;W'.cji~ershed and coiifi.r\~.~d the opportunity to <·-· ··;1..· · ......... . 
divert until 7 AM on November 3, 2014. The terr.m~r~r:Y lifting of the curtail~.~wtwas based upon 

d. t d . t ....... ,.. .. .. ,.,.. 
a pre rc e rarn even . , .:::::~:::::~:::·· ··•::::;~::::::. 

. ·~i ~ili~~~~? .• .. :;:::· ·~~::~;~~~:~~-. 
On November 19, 2014, the State Water Boara;l~mporarily).ift~Wthe curtailment d't:;pbst-1953 
water rights in the Sacramento-San Joaquin wate:~~b.~d . .. Jp,~1state Water Board did not issue any 
further notice of water unavailability for 2014. ..,:~%.~~f.W~~~:/ 

~~~:·,~· .... ;;.~:~~ 
~=~~:~;~~=~=:-;·. .. .. ~?.~~=~r:<~ 

On January 23, 2015, the State W~~~{~~~~r.9)ssued a "No!!f_~,.of Surface Water Shortage and 
Potential for Curtailment of Water Rrgl:l.t D'ivefi:siOQp for 2015'~:€2015 Shortage Notice). The 2015 
Shortage Notice alerted water right ti:~j~~rs in:·~'t.J't'i~~.l!Y; .. 9ry waf~~~:!:J.!=!ds that water may become 
unavailable to satisfy ~~l).~.ficia l uses cilj1~pior P~l:W,l~.e1:,t~~j~~~::;.,.. ··::{;~:;·:· 

. .~::~~:ld~~t~~!:::~;;.. ·~&:::. A@:;:::::·· ··~qiMi:~::· . 
On Aprrl1, 2015 •.. G.9.~:erlior":Br,0:W.n issued·:~~~)?..Utrve Order 8~29-15 (Executrve Order) to 
strengthen th~~~·~'&e1·s ability td~@~nage wcif~[~~nd habitat effectively in drought conditions and 
called on all .Q.#J.lf9'rnians to red:Q.'YJ:>Ie their eft~#..~ to conserve water. The Executive Order finds 
that the on-gci'i'i:l~~~.~vere dro.Y.9hJ::conditions pt~~:~nt urgent challenges across the state including 
water shortages ·t~M~.~nis&.?.J}.~§:.~~R~~f:9~;,~.9.fic'a)J~ral ·production , increased wildfire activity, 
degraded,t\abitat forJi.~l:):~-a,n.cFwildlife·;·,lh're!a~Ql:saltwater contamination, and additional water 
sc.a(~I~nttif.i).ught co~a!t1&;6's persist. The'E'~~cutive Order confirms that the orders and 

,...;..;;.*.:: ... ;· -~...,.·~·.•':-...... ;.. •:t;•, .•.:,:· • 
... grPY.Isions iri'th~;iB.overn·O'e.~;previous drought proclamations and orders, the January 17, 2014, 

·;<'"':~=-::8'<·' •.·,·········· .. :-•. •.· .• ;.-·. • 
.. ~~~?;groclamation, Api:i!;~~~! 201'4{~:t?::~?clamation , and Executive Orders 8-26-14 and B-28-14, remam 
<~;~i:~.Jull force and effe·~~~%)n Apf:iJ.;:;h:.f-015, the State Water Board issued another notice warning 

'<t~~~i~?.tices of unava rl~~W,ty of wawr were likely to be issued soon. 
"~:::: ::::::.. . :::~::::l 

On AP.fifg~. 2015, the ~~~Je Water Board issued a "Notice of Unavailability of Water and 
lmmedlaWg~rtailmel)f@fThose Diverting Water in the San Joaquin River Watershed with Post-
1914 Approt.W.~.tive.~Ef9bfs" (April23 Unavailability Notice), which notifies all holders of post-1914 
appropriative=:\@~~~Jfg'tits within the San Joaquin River watershed of the lack of availability of 
water to serve 'tfi~jfpost-1914 water rights, with some minor exceptions for non-consumptive 
diversions. · ,. 

On July 15, 2015, the State Water Board issued a clarification to the Unavailability Notices 
indicating that, to the extent that any of the notices described above contain langl1age that may 
be construed as an order requiring water right holders to curtail diversions under affected water 
rights, that language has been rescinded. Similarly, any language requiring affected water right 
holders to submit curtailment certification forms has been rescinded. However, for purposes of 
noticing water rights holder of the unavailability of water for their priority of right, the Unavailability 
Notices remain in effect. 
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WATER AVAILABILITY DETERMINATIONS 

18. Drought management of water rights is necessary to ensure that water to which senior water right 
holders are entitled is actually available to them, which requires that some water re-main in most 
streams to satisfy senior demands at the furthest downstream point of diversion of these senior 
water rights. 

19. To determine the availability of water for water rights of varying priorities, the State Water Board 
compares the current and projected available water supply with the..;t:9:t.~.l water right diversion 
demand. ..;.!$;::~;;;::~· 

/. ::~:: ~~~f: ~;1?.~>. 
20. To determine water availability, the State Water Board reli~~b~~~&W~tl.~ full natural flows of 

watersheds calculated by the Department of Water ResoMJ~:$'s"'(DI/iJ.R).::t9r certain watersheds in 
its Bulletin 120 and in subsequent monthly updates. "~l:JJ.I na'tural flow~tgJ;~::unimpaired runoff," 
represents the natural water production of a river b.~:*!:!i}~ti:inaltered by uJ)&JW:.~.~ diversions, 
storage, storage releases, or by export or import "Q.t!W:~ter to or from otherW~!~.r.sheds. The full 
natural flow amount is different than the meas.y,r.~:i#gfream flows at the given~f.ij~~~urement points 
because t.he measu.red flows may b~ higher·.9tJ~ter due to ';gsJream operation'&~[t9.recas.ted 
flow data Is uncertam, so DWR prov1des the aat~HQ .. the fo':!JJ:9}::~1evels of exceedan~e" or s1mply 
"exceedance~ to.show the statistical prob~bility tn~t1lt.~ t.ww:9~s·te~ supply will occur. The 
exceedance 1s s1mply the percent of the t1me that the,~~q!Q~Hiow IS expected to exceed the 
projected flow. The 90 percent e~¢£.~;.:9.e.~ce hydrology~~~.~mes inflows from rainfall and 
snowmelt at levels that are likely tq.;~e~f:fi~t.~or exceeded' l:i:y@ctual flows with a 90 percent 
probability, or in other words, there'=i\t~)~fi~:JR~t~~Q~ or less··~lf.~f.l:~e of actual conditions turning out 
to be this dry or drier. In April and eady;May, ~(fie;:$'t~t~ Watei":Soard used the 90% and 99% 
exceedance amounts ~g~)t~ analyses ~g~~_!o lo'1JftgW:i~~U9:l!l~ns~~!6WR's daily natural flow 
calculations are also.:t!'sec:bit'Mbe analysis:~:::.. ~,~'!.1/d/ "'·~:s:*i!~::~: .. 

. 4i*~~'l~~;;;t~~· ··~=t~~l; ·~;;;v 
21. To determine ':«~1,~/?:'demand, ~W,{)tate yvcif~~;~oard relies on information supplied by water right 

holders on aqf).;H~Il'or triennial ~%~:9rts of wate:r~:~.!~ersion and use required to be true and accurate 
to the best of tl:l.~.~~n,owledge.:~J~!~e. diverters. ·~:m:i~. State Water Board also incorporates 2014 
diver~ion dat~ sl:i'!:iffi!:tt~d g~;lM.~ntfj~9J2~~~R{~Q~ 5~0002. All reported monthly water diversion 
dat~A~·:f9:::-r;f.!R1Ied bi~»!.~~~.!V;!a, type··of:i"dg,gg~gp {j:>nonty dates. The State Water Board performs 
q.~:~!.t~t~.Q.~~C~!?.~~~.;cks··~~~J.t~moves obvious··etrors, excess reporting, removes demand for direct 

.• ;::R~~~~fslon for'po,~~~·. and···r:T;);~.~~s additional changes based on stakeholders' input. The corrected 
.4~M!.efnand data i nC'I~g~.~ .. the 2'Q;~~:::reported data for 90% of the watershed demand plus, for the 
··::::M~.cnaining diverter~;::~O.:.~verag~~~;~tversion amount for 2010 through 2013. These monthly 

··:8:~~~.f:~ion demands af~~9.rouped''1i:)'t6 water right types (riparian, pre-1914 and post-1914 rights). 
{:~::~=11~:::;~.. !~~~;f~: 

22. The··s:(~!~:.Water Board£G";~~sistently adjusts the water availability and demand analyses based on 
new infotffia~ion obtair;(~i:mrom stakeholders, or adjustments to projected flows from the DWR. 
State wa'i~~~g~r~~~~ff~feviews this inform~tion an~ provides revisions to its data set and graphs 
that are all sfi~$m~&.vtne Watershed A~alys1s web~1te . 
(http://www. wa YeO;ioards. ca: gov /waterng h ts/water _1ssues/ prog ra ms/droug h Uan alys1s/). 

23. The State Water Board's Watershed Analysis website provides updated graphical summations 
and spreadsheets containing supporting analysis of the availability and demand analyses. The 
graphical summations show priorities with monthly demands for the total riparian demand at 
bottom, the pre-1914 demands added to riparian and depicted above the riparian demand. The 
monthly amounts are averaged into cubic feet per second for graphical purposes. 

24. The availability and demand analysis shows that by May 27, 2014, and April23, 2015, available 
supply was insufficient to meet the demands of post-1914 appropriative rights throughout the San 
Joaquin River watersheds in each year. 
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INVESTIGATION 

25. The Unavailability Notices of May 27, 2014, and April 23, 2015, and the related notices, apply to 
Permits 20784 and 21289 because both Permits are post-1914 appropriative water rights within 
the covered geographic areas. In each year, the Unavailability Notices for Permits 20784 and 
21289 were sent addressed toG Fahey, 2787 Stony Fork Way, Boise, Idaho, 83706. 

26. On June 6, 2014, Fahey submitted a hard copy of the Curtailment Certification Form for each of 
his water rights in response to the 2014 Unavailability Notice. On ~.9.9;b;: of the forms, Fahey 
checked the box indicating that he had information explaining WQ.Xffits::<Jiversion and use of water 
was legally authorized, notwithstanding the limited amounts of::~?(e'f available during the drought. 
Fahey included a letter, dated June 3, 2014, claiming the rigijf f.<if @.t:J.tinue diverting because of a 
purchase of replacement water stored in New Don Pedro~~~:~~~·rvCilr~j{!.Q}he letter, Fa.hey indicated 
that the reason for the purchase of replacement wate~.:~as·:to ensure·=tti9l:~ny potential or actual 
reduction to the Di::;trict's or to San Francisco's wat~?r::~@'pp ly could be off~·~~:~ith in one year of 

notice . ..-~Ji~~~jW:::~ · ··=:::~}[~~~}:: .. 
27. The Exchange Agreement between Fahey aq.2m~e Districts an£! .. the letter agre~rn:~m. between 

Fahey and San Francisco do not modify, amen~(c?r;.enhanc~~ta~::Seniority of Fah~y~~:·permits. 
Compliance with the replacement water terms do~~r:r:).~ t P:r.~f~Jlt' or preclude the State Water 
Board from finding that there is insy.fficient water fot::gJ~.~(~jri·n under the priorities of Permits 
20784 and 21289 as related to al!::li/l~.~f:..downstream rig'Ql.$.-. Fahey cannot divert water during 
periods when water is not availabi~:;(&:is.er~e. water rights=:et::{J:Je priority of the Permits. . 
Additionally, State Water Board file;:;~t]p\i;Nfffi~tf:.~hey has'}i'qj;i~y_~mitted annual reports 
documenting. the replacement water P.t>?;~_ided fO:::f1l.~:W~.Q.'?n Pe'd'(9:m:~servoir, as required under 
Terms 19 and 20 of Pe,.f.mJ!. 20784 and·=m~r.m 34 .Rf:~~;et:ffi~~.~~J?.89·:::;~::·· 

~~~~:i$~~~*i$:~~;;:;~.. ~J:j~~=:~ .. ::~~~~~:~.~ ~.·.::!~~=~~~~~=~~·· 
28. · The 2014 Notice_g.f~~~[:iavitiii3·~~lW put Fati'~~~~~::notice that tff@·e was not enough water to fulfill his 

water rights u~.Rfi:'f~permits 207~~~>,and 2128$~f[.?m May 27, 2014 through October 30, 2014, and 
from Novemb~·r:~•1fthrough 18, 2Q~:4. ~:~~?::" 

'<:::~:*~' .::~~=:~· \{:::~::.. 

29. On March 3, 2·d~~~l~:f.!-~el:.:e:q~$Jk!~)P.:::~~~·:·~t~li~~}vater Board, via the online Progress Report b~ 
Perru.i~~-~ •. f,~r 201{·~~:~~.~:fQJyersion·'an8:1M.~{i.f:1formation for Permits 20784 and 21289. Each 
~~g:f.~~§~t.~e~r:hi.ndicat'e;~j(l)at Fahey divertea\vater in 2014 during each period in which water 

.-~!t?.~~::fi'navailaof~~.r.:,_hi_s ptl.81i.tY. of right. 
.::~~~~~~i~~;::~· ~~;©~~;). .. .. ;~S}~f~:~. 

30. "~tR~ April 29, 2015, rqW~~ of sCi~i;Qt~ing an online Certification Form _in response to the April 23, 
·~gJ§., Unavailability NQ~k'?:~ . Fahe·y::;s·ubmitted a copy of the June 3, 2014, letter submitted in 
resj;?onse to the 2014 tJ.navailability Notice. 

~~~~t~~~~=~='·· ~ill~~~ 
31 . Followi.iiijf:~MAprii2~~9!.J%vailability Notice, State Water Board staff attempted to contact Fahey 

to schedule;:~n..inspfi!~!!l!iri of Permits 20784 and 21289. Staff left multiple telephone messages 
'.i" ·:·x-~., ··#•···.:_;-..·.#. 

over the cour~~~:Qf{:;t,W.!Y·weeks before Fahey responded by telephone on June 12, 2015. Fahey 
indicated that n·ewas unavailable to meet with staff to conduct an inspection of his facilities and 
that, if an inspection was required, he would not be available before the end of the summer. 

32. The overhead bulk water truck filling station is a secure area, protected by a locked gate on the 
access road from U.S. Forest Route 1 N04 (Cottonwood Road). Based on a prior inspection 

. (conducted on October 23, 2007) associated with issuance of Permit 21289, State Water Board 
staff is not aware of any water sources or diversion facilities located beyond the gate, other than 
Fahey's permitted spring diversions and transfer station, that qan be used to fill tanker trucks with 
water. 

33. On July 12, 2015, State Water Board staff deployed surveillance equipment in the publically 
accessible road easement along Cottonwood Road near the entrance to APN 052-060-48-00. 
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The surveillance equipment was deployed to capture images of vehicles accessing the property. 
State Water Board staff limited their observations and deployment of surveillance equipment to 
the publically accessible road side and did not access the Sugar Pine Spring Water, LP, property. 

34. On July 23, 2015, State Water Board staff returned to the site to collect surveillance data from· 
equipment deployed on July 12, 2015. During this visit, within a period of 90 minutes, staff 
observed four tanker trucks (approximate 6,600 gallon capacity each) at or just down the road 
from the property that is the site of the transfer station. Staff observed a tanker truck enter the 
property at approximately 12:15 PM and leave at approximately 12:54. Staff also observed a 
tanker truck enter the property at approximately 1:06 PM, just prio~J~~~taffs departure from the 
site. The data collected on July 23, 2015, includes surveillance da·ta'::'cohected from July 12 .-;.,.,.,.,.;·;.<-
through July 23. A*:i:~:(.-::·t· 

;4}~~~~~~~~~~~;::~ .. 
35. On August 5, 2015, State Water Board staff collected sur;X~)(~iice-::a:~t:~}rom equipment deployed 

on July 23, 2015. During that visit, staff observed thr~~~.,!ani<er trucks~~:Q;t~:[ing and/or leaving the 
access road to APN 052-060-48-00. The data colle.~9:~~;~;,on August 5, 20-1~~M.9.cludes surveillance 
data collected from July 23 through August 5. .~~~~:x::*:·· ·-:::;:::~~~::, 

~;~~~~~m;~:~·~ ··=~~<1~~~~. 
36. State Water Board staff reviewed photo imag8,~J,~ollected from;:tne surveillance·:&~iP.,ment and 

observed that a total of 99 tanker trucks acce's§~~Jhe wat;t:~f~~8sfer station prope~1W:cn 22 out of 
25 days between July 12 and August 5, 2015, af'~~f.~!e frg~9'he to eleven trucks per day (three 
days had zero trucks). Based on the available inform]-<tllnf.~'bnsistent with the size of the water 
tanker trucks personally observeqC;~~j;~t~te Water Bo¥f~f~t_?ff and by photo surveillance, staff 
estimates the capacity of these w~te~:rff{)R;~f:-:.trucks to b&;~gP.roximately 6,609 gallons each. 
Thus, staff estimates that 653,400 9.~IJQn~~~0f$:;09.- acre-feelf~!~»'ater were diverted during the 
period. \:r~t · "';;~*.~';$::-~. '~!itf.;~~-. 

~:~;:-:. '',~$:~:!~(:~-:·~- .. :;~:~?-~· 
':.:-}}!·~ ->..·~·~.·~·y·~~·~···'b ~~ ... 

37. On August 12, 201~;!(§.!N~W~~er Board{~t~ff.;;@9.~!~ft~~~~~f~~pey via telephone in an attempt to 
schedule an ins~~:-9-~l!jr'i'\Srtn~~~·~ilities. S(~;~~!.~formed Mr. Pa~ey that he was still subject to the 
April.23 UnavC!.ll~g~lify Notice. \W.k Fahey iri'9J~.@ted that he would not be able to meet. During the 
conversatio~:;~JtFahey indic~j~ that he ~cr~~;;fupt ceas~d diversion~ d!Jring 2015 and indicated 
that he contmaes.~to sell water.:-to~commercral w.at~r bottlrng companres. 

·~:~~t%:~~~. /~f.:r:&~:~~~~~~.-.oP~ ·~??~~ . ·~~a;4::~. A"'?:~~Y«~"*·:"~!!~::~~::;~~;.:~~ .. ~-· ~;:;::?' 
38. The qr,cu.n:rstances··~esor;rlie£l'above'r'A'&feat€::tmat Fahey is continuing to divert, or is threatening ,, .. ;.,1>,·:·:·:·.~;·."'~. ·f' ~···z:·;· ·· .. ~~"~ . ""'J'...·~, • .,.#,.~~ ... · 

tq;:~~.ttti.i:l'J;Jff,~gJ~~·~ing w~t~t~ven though no··water is available to serve Fahey's Permit rights. 
L•:•:::m~~~;;~:' '·";!~ :~~~:*~~~~:A. '•·~~:~t?J~~!~,, ' • 

39 .. :;k.~i?JPTversion when 'tf:J:~t~:.!s no·W;~t~or. available under the priority of the water right constitutes 
:::;~f~)P~~uthorized water~<iJW~tsion ··aQ~jtW.~e. u.nauthorized diversion is prohibited, and is~ trespass. 

··(~~.t: Code§ 1 052.) ·¢n~s. Fahe}i;f!s subJect to a CDO pursuant to Water Code sectron 1831, 
su~~-M~ion (d)(1), whi~Q$R,rovides that the State Water Board may issue a COO in response to a 
violati'9:P?.9.! threatened ;~i·i)~ation of the prohibition in section 1052 against unauthorized diversion. 

·--~:t:t::.. {~~f.' 
40. This enforc:~m~nt C!~ti"bb;1's based on lack of avai.lable water supply under the priority of the right. 

The Unava(la~JJ}t'>;~~~~ifl6es were issued for the purpose of advising the public and water diverters 
of the lack of aval!aole water under the priority of the rights identified in each Notice; the Notices 
are not the basislor this enforcement action. 

IT IS HEREBY ORDERED, pursuant to sections 1831 through 1836 of the Water Code, that G. Scott 
Fahey and Sugar Pine Spring Water, LP, shall immediately cease the unauthorized diversion of water 
from Unnamed Spring (AKA Cottonwood Spring), Deadwood Spring and Two Unnamed Springs (AKA 
Marco and Polo Springs) until the State Water Board determines that there is sufficient water in the 
system to support beneficial use at the priority of_ Permits 20784 and 21289. 
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Consequences of Non-Compliance 

In the event Fahey fails to comply with the requirements of this Order, Fahey shall be in violation of this 
COO and subject to additional enforcement, which may include the imposition of administrative civil 
liability pursuant to Water Code section 1845. Violation of a COO issued during a period for which the 
Governor has issued a proclamation of state of emergency based on drought conditions is subject to the 
imposition of administrative civil liability, pursuant to Water Code section 1845, subdivision (b)(1 )(A) in the 
amount not to exceed $10,000 for each day in which the violations occurs, or referral to the Attorney 
General to take further injunctive enforcement actions as described in Water.-:G.ode section 1845, 
subdivision (a): .. ::::~:t?::: 

.:;:::~~~~::::?~ 
Upon the failure of any person to comply with a cease af)q:;~f~~ist o rder issued by 
the Board , pursuant to this chapter, the Attorn ey Gen~r:a)~~!trp·~h::request of the 
Board, shall petition the superior court for t he issuan·gf:of prol iW.!l 9ry or 
_mandatory injunctive relief as appropriate, inclu~~ti:9 ... a'tempo rary-:·~~~Vainin g order, 
preliminary Injunction, o r permanent inju nction ::::;:~;:::;:::·· ··:::;:::::::;.,. 

· · .. ;:~~~mm~~~.:;::·· ··::!:I~~tl:~:: .. 
Reservation of Enforcement Authority and Discre.!i,9,~:!;;: :-· ··::;;~l~ih::. 

·::~;j;~~I;;: . ·=-~~~~::: ... ··~~~~~~~: .. 
Nothing in this Order is intended to or shall be construe·G!.}9:;!jmit o~J~t~glude the State Water::·Board from 
exercising its authority under any statute, regulation, ordin~_8,:9,.~ •. pt§.tli~r law, including, but not limited to, 
the authority to bring enforcement against f.phey for unauthoq~~:lf:aiversion or use of water in violation of 
Water Code section 1052. -tH{:!:;:;:;.... ··.::;%:~,, 

',lh>~lt:::;:<;.,.. '.-;;~tb::.: 
Regulato ry Changes ·:;::~:;~ ··:.::::M~?~,:·.·. ·.·.~:~~:;:;::·: 

~~~~~~~:~ ' · '·=~-r~:I~~~~~~~~~:.:t.:~.. . -:~~~;~:~~~. 
Nothing in this Order shall exc~.~~ . ..f.ahey from :i,:~.~ting 9JJY:f.&·fQ(~!Blr;ingeKfrequirements that may be 
imposed hereafter by applic~~!:~~fl:f.@l!.Y. binding )e'91s l a~i~ri;~=reg~l:at'WP.'$}:·or water right permit 
requirements .-;:·:·;.:·:·::·.--"····:--:::·:·:·:-. ~:-~::::·.·~=:~·:::~::·· "·:·:::· 

. . ,,,d;,~~i~!iiiP' ··~~:~~]h ~~~~~]~11:!;;::·· 
Compliance with Otti~t::Regulatory R~g·uirements:::::;!;:, 

~~~~~i;~~~:::·~ ~~:~~~~ ··=::~~~~~~. 
Nothing in this Order shafr::excuse F.a~·ey;~from:meeting'aliy additional regulatory requirement that may be 
• ·-:· •:J..;•:- ~:¥,·'·X•"·~·. #·..-;,,. .. ·:·.·.· .. •••.· ·.:···:··.,. •.·.•. . 
1mposed by <?.!Q.~.J.)9.~al, statej~~.~:.!~.~,$·ral regUiatoJ.Y.*P-~i~,ies for corrective actions taken by Fahey to 
comply w.~!:r;!n~~:Pt~~h::.. ~:t,tW;;:· ···.·::.~~::·· 

.·i~~:;::2;~;:~. . · .. ~.;:~:=:~:~::::.. '-:~~::~:; .. 
Exern_P..Ugrf f rom ceo,A=::ggf;~~l::=:·. -~::::~li\i:::: .. 

(~~;~;~:::~; ··=~~;:;:~;:·~ -~~=~:t=~~·. 
This is·:~~~~:qtion to enforce tiW~j;!l!!ws an·a~t~gulations administered by the State Water Board. The 
State Wate:((!2,9ard finds that i ~§;Y~nce of this Order is exempt from the provisions of the California 
Environmenta:!:l@.~a lity Act (Pu~1i~f:Resources'Code, sections 21000 et seq.), in accordance with 
section 15321('aJ~?.;-). •. Title 14, 9-M.n,~ California Code of Regulations. 

··:;:~~~::::... . ·.~~;:~;~;~:~ 
STATE WATER RES'G.URGES:CONTROL BOARD 

··~;=;=:~1li:~;r====·: 

John 0 'Hagan, Assistant Deputy Director 
Division of Water Rights 

Dated: 
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