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] SOUTHERN CALYFORNIA WATER COMPANY

T

BEFORE THE
STATE WATER RESOURCES CONTROL BOARD
STATE OF CALIFORNIA

J In re Petition of Southemn California Water
Company to Revise the Declaration of Fully
Appropriated Stream Systems Regarding the

SCWC COMMENTS TO DRAFT
| American River, Sacramento County

ORDER WRO 2003-XXXX

e S g e gt et ! N e et S et

The Draft Order WROQ 2003-XXXX, issued in response to Southern California Water
Company’s (“SCWC” or “Petitjoner’) ?etition for a Limited Revision of the Declaration of Fully
Appr.opriated Stream Status of the Lower American River (“Petition”), is procedurally
inconsistent with the SWRCB’s own hearing notices regarding the scope of the inderlying
vhearing, the representations and rulings of the Hearing Officer and the prior decisions of the
'SWRCB. The parties to the underlying proceeding were consistently admonished that their
relative claims to the discharged groundwater would be addressed in the application phase, if

any, in the event Petitioner could successfully demonstrate the existence of “new water.” Despite

these admonishments, the Draft Order turns on.an initial legal conclusion which is based on

Cormments to Draft Order WRG 2003-200(X

SB 331712 vi: ODGT74.0110
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1 |l factual assumptions that were beyond the clearly articulated scope of hearing and otherwise

inconsistent with evidence that Petitioner was prevented from presenting.
Tn summary, after having denied Petitioners and others the opportunity to demonstraie

why the discharged groundwater neither belongs 0 Aerojet nor is “ghandoned,” the Draft Order

hecause it has been abandoned by Aerojet. The Draft Order proclaims that the circumstances
under which Aerojet obtained its temporary custody of the groundwater are irrelevant, yet it

concludes that becanse of these circunstances the groundwater is “zhandoned” and therefore

2

3

4

5 lexpresses the startling legal conclusion that the discharged water is “public water” precisely
6

7

8

9

required to satisfy unmet needs of prior right holders.

10 Tnstead of allowmg Petitioner the opportunity to establish a legal and equitsble case for

priority over ummet vested Tights, the Draft Order would blindly and arbitrarily countenance the

12 llredistribution of the non-tributary groundwater for the benefit of the Bureau of Reclamation and
13 ||the City of Sacramento, among otbers. While the Draft Order acknowledges that SCWC met the

burden of dermonstrating that the discharged water is in fact “new,” it simply allocates the new

water to the unmet needs of senior right holders after time and again throughout the proceedings

16 ||having proclaimed that the question of whether the new water should be allocated to senior right

17 Uholders would be considered in a later phase of the process.

18 On the other hand, perhaps the Draft Order is an expression of the SWRCB's retreat from
19 ||a desire to manage water rights and water quality in a coordinated marmer on the American

20 lIRiver. If unmodified, the Draft Order will allow Aerojet to divert the percolating groundwater it
21 |lcontaminated and now discharges without the requirement of further permitting by the SWRCB.
22 || Because under the terms of the Draft Order, if the discharged groundwater is not abandoned by
23 || Aerojet, then it is not public waier and it may be recaptured without regard to the unmet needs of
24 rYdOWIJ.StIeam vested rights.

25 The impact of this jurisdictional retreat does not end there. If the SWRCB wishes to

26 |abdicate responsibility for sefting terms and conditions for the diversion of the discharged

* groundwater where it is not abandoned by Aerojet, then it necessarily follows that Petitioner,

who possesses a superior legal and equitable ownership interest in the treated groundwater in

2
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comparison 10 Aerojet, may also simply recapture the discharged non-tributary groundwater from

the American River without the necessity of obtaining a permit from the SWRCRB. This is so

a

because Petitioner has not indicated any intention to abandon its rights to the discharged water,
Consequently, if the Draft Order is holding that Aerojet, Petitioner and others are free to
recapture the discharged groundwater without regard for the fully appropriated stream status
under circumstances where they have not abandoned the supply, then Petitioner can promptly
initiate diversion and litigate questions of priority with any person or agency that contends
otherwise. Under this interpretation, Petitioner is happy to proceed forthwith, but respectfully

requests that the matter be clarified i the Final Order.

I
NATURE OF THE PROCEEDINGS

Although Petitioner proved by overwhelming and uncontroverted gvidence that “new
water” is being added to the American River by Aerojet’s discharge of contaminated percolating
groundwater, the Draft Order concludes that Petitioner’s request should be denied because
Peotitioner failed to demonstrate that the needs of senior right holders would be satisfied by the
angmented supply. For the first time, the SWRCE announces a “two-prong test” for a successful
petition that is neither supported by statute, regulation, nor the SWRCB’s prior decisions. At the
same time, the SWRCB denied Petitioner the ability to dcmuﬁstrate its higher legal and pquitable
claim to the groundwater discharged by Acrojet — the very demonstration which would have been
relevent to a determination under the new two-prong test — on the basis that such evidence would

be relevant only at the application phase.

A, The Draft Order Does Not Reasonably Conform to the Notice Provided by

{ the SWRCB

The SWRCE’s regulations provide that hearings must be conducted according to the
provisions of the California Administrative Procedure Act (“APA™). (Cal. Code Reg- Title 23 §
648(b).) Undor the California APA, “Thie statoment of the factual basis for [a] decision shall be

| ;
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based exclusively on the evidence of record in the proceeding and on matters officially noticed in
the proceeding.” (Gov't. Code § 11425.50.) The burden that was assigned to SCWC during the
pre-hearing process, . . . simply refers to whether there is mew water . . . .” (April 26, 2002 Letter
p-2.)

The Notice of the hearing established a standard against which SCWC’s Petition was to
|IVl:oe judged. The Draft Order acknowledges that SCWC met this standard, but then evaluated the
Petifion based upon an entircly different standard. This is a direct violation of Government Code

§ 11425.50. As aresult of the procedural frregularities, the Draﬁ Order denies Petitioner its due
r\process rights and violates any notion of fundamental faimess associated with an administrative
hearing. This has caused Petitioner prejudicial harm because under the standard that was
articulated to Petitioner-in the Notice, the Pre-Hearing Conference, the April 26, 2002 Letter
from the Hearing Officer and in all of the subsequent discussions about the scope of the hearing,
the Petition should h&ve been granted.

l B. Notice, Pre-Hearing Conference, April 26, 2002 Letter and Subsequent
Proceedings
‘ On March 6, 2002, the SWRCB issued a Notice of Pre-Hearing Conference, Public
l Hearing and Petition to Revise Declaration of Fully Appropriaied Stream Systems Regardir;g the
American River, Sacramento County (*Notice”). The Notice described a phased process
according to which the SWRCE would first determine whether water is available that could serve
as the subject for an application, and then, in a separate proceeding, would defermine the merits
of such an application as compared to the needs of competing complainants and enviropmental
requirements. The Notice for the pre-hearing conference said that:

The hearing on the petition to revise the Declaration is not a hearing on the

merits of SCWC's water right application, nor would approval of the petition

7equire a finding that water is available in the quantity or during the evtire

season of diversion specified in the application {March 6, 2002 Notice p.4.)

The general question fo be answered by the proceeding was to be whether the SWRCB

should revise the Declaration to allow the Division of Water Rights to accept and process water

4
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right applications to appropriate treated groundwater discharged into the American River. (March
6, 2002 Notice p.4.) Toward this end, the Notice defined four specific issues to be resolved:
Has adequats information been provided to demonstrate that there is a change in circumastamees
since {he American River systein was inchuded in the FAS Declaration?
. How much, if any, of the water discharged by the groundwater treatment operations is water that
was not considered at the time the American River system was included in the FAS Declaration?
To what extent, if any, have flows in the American River been affccred by groumdwater treatment
operations, inciding both purping and discharging, since the American River system was
included in the FAS Declaration?
I( 4 Has the potitioner provided sufficient hydrologic data, water usage data, or other relevant
informatiop to support a determination that there is unappropriated water in the Amecrican River
systemn during the season applied for to justify revising the Declaration for the purpose of
r accepting and processing water right applications related to the discharges of freated proundwater

into the American River?

A pre-hearing conference was held on April 25, 2002, and a number of parties made
appearances. Some indicated confusion on the intended scope of the hearing. (Pre-Hearing
Conference RT, 11:11-20:14, ) The Hearing Officer and staff counsel provided verbal
| cjarification that the hearing would be limited to hydrologic conditions. (Pre-Hearing Conference
RT, 12:12-15; 15:12-13.) In other words, the expressed guidance was that the SWRCB was to°
reserve for the second, or application, phase the question of who should get any water that is

available, and jn what quantities and when.

i Following the pre-hearing conference, the requested clarification on the scope of the

hearing was formally provided by the Hearing Officer in a letter dated April 26, 2002.

For purposes of this proceeding, a finding that water is available simply refers to

whether there is new water, different from the water understoad to be availahle

when the orders that are the basis for listing the stream on the Declaration were

issued. Put another way, it means oply that water is available that was not taken

SR 331712 v1: 006774.0110 Comments to Draft Order WRO 2003-XXXX
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1 < o consideration when it was originally detcomined that the river was fully '
2 appropriated.
3
4 A conclusion in this proceeding that water is zvailable does not amount to a
5 l determination that warer is “available for appropriation,” consistent with Water
6 | ’ Code sections 1243 and 1375, subsection (d) . . -
7
8 This proceeding does not reach the merifs of an application, including whether
9 any “pew” sdentified in this proceeding is required to go fo senior water
10 users, or for environmental purposes.
é 11 | (April 26, 2002 Letter .2, emphasis added.)
g 12 | .
S i 13 In reliance on this letter of clarification, Petitioner reasonably assumed that its priority
% % %, 14 ||right to the groundwater contaminated by Aecrojet and being treated and discharged into the
% % % 15 || American River as against the requirements of senior appropriators of native water
= " 16 |would be addressed in the application phase. The entjre emphasis of Petitioner’s claim fo priority
% 17 |lover the unmet senior appropriations turns on the circumstances under which the groundwater 1s

18 ||being discharged by Aerojet under & Regional Board clean-up order.

19 Based upon the Notice, the pre-hearing conference and the subsequent letter of April 26,
20 “2002, Petitioner generally confined its case to the admonition of the S:WRCB as to what was

21 |irelevent at this purely procedural stage. Taken collectively, the SWRCB direction was that the
22 {|question for the hearing would be whether there is “new” water in the river that is “djfferent”

23 || from the water that was in the river when the river was declared to be fully appropriated.

24 Nowhere in any of the communication from the SWRCB to the parties did the SWRCB
25 ||suggest that Petitioner was obligated to demoustrate that its priority right to the discharged non-
26 ||eributary groundwater should be satisfied before the needs of senior appropriators of native water.
27 | The letter does not indicate that the purpose of the hearing would be to determine how the new

28 [lwater would have been allocated had it been in the river in 1958-1964, and, in fact, the letter

6
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explicitly excludes from consideration the question of whether the water is required to go to
sepior water Usets. .

Ipdeed, Petitioners rcasonablyxconcluded hased upon the Notice, that in order to be
consistent with the Notice, the hearing on the Petition would pe required to exclude consideration
of senior water users. If the hearing werc to result in 2 finding that the water at issue should go to
genior water users, then it would necessarily need to find that SCWC does not have any ¢laims to
that \-:vater that might giveita gfaater priority. These are precisely the ¢laims that would be
presented through SCWC’s Application. In other words, any finding concerming senior water
users would necessarily involve 2 decision on SCWC’s Application. Such a finding is in direct
conflict with the phased process amounced in the Notice.

C. The Hearing Officer’s Rulings Copfirmed the Limited Scope of the Hearing:

Testimony by SCWC Was Excluded That Would Have Been Relevant if the

| SWRCB Were to Compare the Relative Righis of the Parties to Non-

Tributary Groundwater Discharged by Aerojet
SCWC attempted to establish background and context for the conditions under which
the discharged groundwater was being added to the American River. However, based upon the
anderstood scope of the hearing, Aerojet filed an objection 1o portions of SCWC and the
County's proffered testimony. (Aerg e£ Objection dated May 30, 2001.) Aerojet noted that, “It]he
SWRCB has defined the objective of this proceeding to be the determination of whether there is

“new water” justifying a revision to the declaration . . . . (Aerojet Objection 2:17-19.) The
evidence that Aerojet objected to was testimony the County offered, “asserting the County’s
claim of a senior water right . . . and testimony offered by SCWC about Aerojet’s impairment of
its water rights. (Aerojet Objection 4:5-20.)

At the May 31, 2002 Hearing, the Hearing Officer sustained Aerojet’s objection as to
SCWC. That portion of SCWC’s proffered written testimony that was relevant to the question of
whether Aerojet had wrongfully obtained possession of the Petitioner’s groundwater by trespass

(and thus whether the treated water could be considered abandoned) was stricken, except for

e
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1 |lthose portions relating to general physical facts conceming the locations in question in the
hearing. (RT: 14:17-15 :9.) The Hearing Officer stated that:
T am prepared to allow some of this testimony as to the number, status of wells as general background

information. (RT, 14:20-22.)

[Mluch of the underlying facts in Exhibit § speak to the general physical location situation at the location

and will be allowed. (RT, 15:7-9.)

\och\m.hmm

In other words, SCWC’s testimony was allowed in the hearing only to the extent that it
10 [ pertained to physical facts. Issues that may have been relevant to determining the relative priority
11 “lof the competing claimants end the potential success of an Application filed by SCWC based,

12 ||upon the superiosity of its right to the discharged groundwater over appropriators of native water,
13 || were specifically excluded from the hearing.

14 The Hearing Officer addressed the objection to the County’s evidence in a copsistent

15 |[manner by letter to the parties dated June 12, 2002, The Hearing Officer excluded gvidence

Santa Barbam. CA P30H

16 |loffered by the County regarding the ultimate disposition of the discharged water, mcluding

17 | whether any new water identified would be required to go to senior water right users.

HATCH & PARENT, A LAW CORPORATTION
1 Bast Camrilbe Sireel

18 Similar treatment was accorded the United States Bureau of Reclamation (“USBR™)
19 | which introduced testimony the sale purpose of which was to argue that the FAS Declaration
20 f' should not be revised based upon impacts to senior right holders. The Drafi Decision relies

21 'ihcawily upon this testimony and, in fact, Figure 2 from the Draft Order is merely a modified
99 version of USBR’s Exhibit 1. (See Draft Order p.19.) However, at the hearing after the USBR

|'

|
23 ||provided a description of its intended testimony, the Hearing Officer explicitly acknowledged

24 |lthat this material was outside the noticed scope of the hearing.

25

26 “ H.O. Silva: For the benefit of the other parties, I think we agree this sort of goes beyond the original intent
27 i of [this] hearing, but we are allowing it in at this time.

28 |

5B 331712 v1: 0057740110 ‘ Comments to Draf Order WRO 200 3-R%AK.
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Mr. Tumner: As you mentioned, Mr, Sikva, at the prehearing conference, what we were trying to - you were
looking at the question 2510 whether this water is new water and, therefore, should be subjeet to
appropriation or whether it is water that was taken into account when the stream was declared fully

appropriated. I recognize that. .. .(RT, 101:4-12)

Tdentica) expressions of the limited scope of the hearing arc replete throughout the record.
For example, in its opening statement at the hearing, Aerojet described the purpose of the hearing

as follows;

The issue before this Board is whether watcr that Aerojet is discharging or may discherge into the
i
‘ American River is water that was taken into account when the Board adopted fhis Declaration of Fully

Appropoated Stream S}rste:m. (RT, 151:6-10.)

[l ... Aerojet i= participating in thig hearing to offer its evidence concerning the nature of the groundwater
extracted by its wells and urges the Board to continue on the path it bas sct out, determining in this hearing

whether there is new water available in the American River. ... (RT, 152:16-21.)

Tn a letter submitted by the Friends of the River to the SWRCB on May 9, 2002, Friends
of the River based its decision to withdraw from the proceedings on the limited scope:

After reviewing the focus of issues to be considered at the upcoming hearing on revising the fully
T' appropriated stream status of the American River, it appears that the scope of the Board's inquiry
I (whether “non-native” water has been introduced into the river since the initial declaration) is
quite parrow. . - . Clearly, providing the peritioners with guidance on whether they can claim
“priority” on such “sbandoned” groundwater discharges over seniot water rights holders and
public trust values {s fundamental to their undersianding of the wisdom of the approach on which

‘ they appear to be embarking . - - . The scope of this proceeding will not clarify these issues.
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The County of Sacramento similarly criticized the limited nature of the proceedings amd
urged the SWRCB 10 look beyond what the County perceived to be the noticed scope of the
hearing, though as indicated above, the SWRCB demed this request.

.. as we take a look at whether this is “new water” or not we are being told that we can't tzke a look at the
context or the history of how the water was devsloped and the whole story what’s being done here, Soitis

a very difficult siination to deal with, (RT, 25 B:19-23.)

So treating it as new warer without any of that comtext really ignores a Very fundamental aspect of what the
Board needs to dwell on and lock atas It analyzes this question. Jt is not purely just simply a physical

hydrologic question of is 4iis water that would or wouldn’t be in the tiver, (RT, 259:15-19.)

Fmally, the City of Sacramento presented two witnesses at the hearing: Mr. Gary Reents
and M. Robert Wagner. The purpose of Mr. Wagner's testimony was to offer an opinion on
whether the petitioner had met the burden that was established for it.

[ will] briefly surmmnarize the issue that I focused on, which I think was set forth by the Board in a letter
dated . . . April 26th, 2002, which sort of defined, I think, the issue before ug, which is whether the water
sought by the petitioner, Southern California Water Company, is new water. And new watsr is defined in
that direction from the Board, water that was ot previously considered at the tme the Lower American
River became fully appropriated or was declared fully appropriated by the decisions that led to its listing in

1089. (RT, 285:10-20.)

The City, in fact, seems to have anticipated the very problem which now confronts
Petitioner and the SWRCB:

While the Board has narrowly scoped this procecding, as we just saw in the discussion that preceded this

and othcrwise, you are allowing considerable westimony that goes outside the scope that you defined, And

10
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im additior, 8 mumber of written submitrals that we have seet contain statements which either go beyond
the scope oOF mischaracterize the scope. So we would just like to stropgly recommend that this will not be a
problem, provided that the Board is very careful in the findings and dstermination it makes and avoids

compromising the due rocess of this proceedin: bt Limiting itself as articulated by you duri

prehearing conference and, of course. the gorrespondence that preceded that prehcaring canfersnce. (RT,

} 279:20-280:8 crnphiasis added.)

II L]
THE DRAFT ORDER

A, Substantial and “Uncontroverted” Evidence Demonstrated a Change of
Circumstances Sufficient to ‘Warrant a Limited Revision of the FAS
Declaration Justifying the Processing of Petitioner’s Proposed Application

The record is replete with uncontroverted substantial evidence that the pon-tributary

groundwatex that Aerojet is and will discharge inta the siver is “new” water. In fact, the SWRCB

| correctly found that substantially al) of the water discharged by Aerojet constitutes new water.

We find that groundwater in Layers B through E beneath the WGSA is new

water, and that groundwater in Aquifers C throngh E beneath the ARGET is

{ new water. (Draft Order section 7.1 (p. 16).}

The decision to include the Lower American River in the FAS Declaration was based
upon SWRCB decisions adopted between 1958 and 1965. This time frame provides the baseline
from which to decide whether there has been a change in circumstances resulting in additional
water entering the Lower American River. Aerojet did not begin its groundwater treatment
operatio