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Dear Mr. Bowling and Mr. Torgersen:
WATER QUALITY RESPONSE PLAN PURSUANT TO DECISION 1641

This letter responds to your letter dated July 1, 2004 submitting the Water Quality Response Plan
(WQRP) for Stage 1 and Stage 2 Joint Points of Diversion (JPOD) operations pursuant to State
Water Resources Control Board (SWRCB) Decision 1641 (D-1641). Prior to use of each other’s
points of diversion in the Delta (referred to as JPOD), D-1641 (condition 5 on pages 150 and 151
and condition 5 on page 156) requires the California Department of Water Resources (DWR)
and the U.S. Bureau of Reclamation (USBR) to develop a response plan with input from Contra
Costa Water District (CCWD) that is acceptable to the Chief of the Division of Water Rights
(Division). The plan isrequired to ensure that water quality in the southern and central Delta
will not be significantly degraded through operations of JPOD to the injury of water usersin the
southern and central Delta.

Previously, DWR and USBR (the Projects) submitted a draft of the WQRP for my approval.
However, | did not approve that plan because there was inadequate information concerning the
potential impacts on water quality related to JPOD diversions and CCWD and the Projects
disagreed concerning whether the previous plan provided adequate protection. By letter dated
March 19, 2004, | requested that you conduct modeling analyses to determine the impacts on
water quality at CCWD'’ s intakes related to JPOD at times when CCWD is authorized to divert
water under its own water rights. | asked that you analyze potential impacts by comparing
hydrological conditions absent JPOD under SWRCB Decision 1485 (D-1485) criteriato
conditions that occur with JPOD under SWRCB Decision 1641 (D-1641) criteria. | directed you
to use the information derived from the modeling to prepare a draft WQRP with
recommendations to the SWRCB regarding whether any model ed impacts would be significant
and suggesting appropriate mitigation for any potentially significant water quality impacts. |
indicated that the Projects are not required to propose mitigation for impacts that may occur to
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water quality when CCWD is diverting under its Central Valley Project (CVP) contract or
rediverting transferred water, as long as the water quality objectives will be met.

Pursuant to my request you prepared modeling of potential water quality impacts and aWQRP.
Y ou state that in most cases, the modeling analyses show water quality conditions under D-1641
with JPOD to be better than conditions under D-1485 without JPOD. Y ou state that in afew
instances where arise in salinity occurs, it isonly slight or it does not raise the salinity to alevel
that makes the water unusable to CCWD. Y ou point out that salinity remains well below the
water quality objectives for municipal and industrial uses contained in D-1641. Asaresult, you
state that any possible increases in salinity resulting from JPOD do not meet the criteriafor
injury under the Water Code.

The WQRP includes four basic conditions similar to conditions included in the previous plan.
The first condition states that DWR and USBR will meet water quality objectives (included in
D-1641 and required by their permits) for western Delta agricultural beneficial uses, and for
Deltamunicipal and industrial (M&1) beneficial uses “assuring that no change in water quality
will riseto the level that would cause injury to water usersin the southern and central Delta.”
The second condition states that DWR and USBR will assess carriage water costs to third parties
for water transfersin order to maintain water quality objectivesincluded in D-1641 and to
protect DWR'’s and USBR’ s water supplies. The Projects note that during JPOD operations,
DWR and USBR supply the carriage water to meet any additional water costs associated with
JPOD diversions. The third condition states that DWR will provide CCWD with seasonal
forecasts of JPOD operations and water transfers. The fourth condition states that DWR and
USBR will meet with CCWD to determine the extent to which the quantities of water diverted to
CCWD pursuant to its CVP contract should be adjusted to compensate CCWD for any changes
in allowable diversions related to changes from excess to balanced" conditions related to JPOD
diversions.

CCWD provided comments on May 26, 2004 based on a draft of the WQRP. In your letter, you
address those comments. Y ou state that some of the changes suggested by CCWD were made,
while others were not. Following submission of the final WQRP, CCWD provided additional
comments by letter dated July 23, 2004 in addition to an analysis requested by SWRCB staff of
how changes in salinity affect CCWD’s operations. Following is adiscussion of the positions
held by the Projects and CCWD.

! Balanced water conditions means periods when DWR and USBR agree that rel eases from upstream reservoirs plus
unregulated flow approximately equal the water supply needed to meet Sacramento Valley inbasin uses, plus
exports. Excesswater conditions means periods when DWR and USBR agree that rel eases from upstream
reservoirs plus unregul ated flow exceed Sacramento Valley inbasin uses, plus exports (i.e., additional water is
available in the system).

2 CCWD is not authorized to divert water under its own water rights during balanced conditions.
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CCWD requests that the first condition of the WQRP be modified to acknowledge that water
quality impacts may occur even when the Projects are meeting the water quality objectives.
CCWD suggests the language be changed as follows:

Reclamation and the Department will meet D-1641 standards required by their water
right permits for western Delta agricultural beneficial uses and for Delta municipal and
industrial beneficial uses AND WILL ASSURE assuring that no change in water quality
will riseto the level that would cause injury to water usersin the southern and central
Delta.

In addition, CCWD requests that the following condition be added to the WQRP:

Prior to using JPOD during excess conditions when CCWD's Los Vaqueros water rights
permit conditions are met, the Projects will provide modeling results to CCWD and
consult with CCWD regarding operational changes to ensure impacts are avoided.

The Projects disagree with CCWD’ s claim that JPOD will degrade water quality significantly to
the point of injury. The Projects argue that beneficial use objectives are the measure for
determining if water quality is adequate for the intended beneficial use. The Projects state that
because the M& | water quality objectives will be met during JPOD operations, and because
CCWD isan M&| water user, it will not be injured. CCWD argues that it may be injured even if
water quality objectives are met. The Projects state that to accept this claim would in essence
create anew water quality objective in the Deltafor CCWD’ srights.

CCWD'’ s water rights are senior in priority to approval of JPOD. Consequently, DWR and
USBR are responsible for preventing significant degradation to the quality of water diverted by
CCWD under itsown water rights. As| stated in my letter of March 19, 2004, significant
degradation of water quality may occur in the absence of violation of water quality objectivesin
cases where the degradation impairs a senior water right of water of a usable quality. CCWD
claims that any degradation in water quality impairsits ability to divert and use water under its
water rights. CCWD may reasonably expect to receive a water quality similar to what existed
under the regulatory conditions that existed when CCWD obtained its water right permits from
the SWRCB. At that time, DWR and USBR were required to operate their projects pursuant to
D-1485 requirements. Consequently, impactsto CCWD’ s water rights may occur if use of JPOD
pursuant to D-1641 causes average annual degradation in water quality below that which would
have occurred under D-1485 without JPOD. Whether or not these impacts are considered
significant depends upon how the change in water quality affects CCWD’ s operations.

As requested by SWRCB staff, CCWD provided an analysis concerning the effects of changesin
water quality on CCWD'’s operations. CCWD states that average year round increasesin
chloride levels of 0.4 mg/l, 0.5 mg/l, and 3.2 mg/l would result in an effective loss of 2,500 acre-
feet, 3,000 acre-feet, and 10,000 acre-feet of Los Vaqueros Reservoir storage respectively based
on CCWD’sown criteriafor operations of Los Vaqueros. Modeling conducted by the Projects
comparing water quality under D-1485 with water quality under D-1641 with JPOD indicates
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that water quality may either improve or worsen on an average annual basis. However, JPOD
diversionstypically occur at times when CCWD is not authorized to divert under its Los
Vagueros water rights. Consequently, potential impacts to CCWD resulting from JPOD are
infrequent.

In addition to CCWD’s claim that it may be impacted when it is diverting under its own water
rights, CCWD aso makes the argument that it has made previously that it should be protected
against all significant water quality impacts at its intakes whether CCWD is diverting water
under its own water right or its CVP contract. Asindicated in my letter of March 19, 2004,
DWR and USBR are not required to mitigate for impacts that may occur to water quality when
CCWD isdiverting under its CV P contract or rediverting transferred water as long as the water
quality objectiveswill be met. Thisisdueto the fact that USBR is the water right holder when
CCWD isdiverting under its CV P contract and any transferor is the water right holder when
transferred water is diverted. Water use by CCWD under these circumstances occurs under a
private agreement between CCWD and the parties holding the water rights. Assuch, CCWD is
not entitled to the same protection that it is entitled to when it is diverting under its own water
rights. Water quality objectivesto protect beneficial uses provide protection for those uses.

In addition to the issues discussed above, South Delta Water Agency (SDWA) also raised water
guality concerns associated with JPOD during consideration of the Water Level Response Plan
for JPOD. The Projects responded that these concerns were more appropriately addressed in the
WQRP. However, because D-1641 does not require the Projects to consult with SDWA
regarding the WQRP, the Projects have not yet coordinated with SDWA to address these issues.

Based on the remaining uncertainty regarding potential water quality impacts to members of
SDWA, which have not yet been addressed, this plan is only approved until August 1, 2005.
Thistemporary approval is subject to the following terms and conditions to prevent injury to
CCWD’swater rights and to assess potential injury to SDWA'’srights. While | have not
included the two changes requested by CCWD as written, | have addressed these issuesto the
extent appropriate in the following conditions.

1. DWR and USBR shall meet the requirements included in the WQRP dated July 1, 2004
and shall meet the further conditionsin thistemporary approval. Stage 1 and Stage 2
JPOD diversions pursuant to the July 1, 2004, WQRP are authorized until August 1, 2005.
JPOD diversions are not authorized pursuant to this WQRP unless the water quality
objectives to protect municipa and industrial beneficial uses, agricultural beneficial uses,
and fish and wildlife beneficial usesincluded in Tables 1, 2, and 3 of D-1641 (pages 181
through 184) are being met. Upon violation of any water quality objectives, JPOD
diversions shall cease until such time as the water quality objectives are met.

2. Prior to commencing JPOD diversions during excess conditions when CCWD is authorized
to divert water under its Los Vaqueros water rights, DWR and USBR shall conduct water
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quality modeling to determine annual average potential changes in water quality at
CCWD'’s intakes associated with planned JPOD diversions in comparison to conditions
that would have existed under D-1485 conditions. If modeling indicates that there may be
an annual average increase in chloride levels as aresult of JPOD operations, DWR and
USBR shall consult with CCWD to determine whether an agreement may be reached
regarding JPOD diversions. If the Projects and CCWD are unable to agree on operations of
JPOD, the Projects shall contact the Chief of the Division for a determination regarding
required mitigation if any, for potential water quality impacts associated with JPOD
diversions. In order to substantiate an allegation of potential harm, CCWD should submit
detailed information concerning how the change in chloride levels would impact CCWD’s
operations (including potential health concerns, treatment costs, blending ability, and
availability of water to meet environmental and customer demands).

3. DWR and USBR shall consult with SDWA to determine potential water quality impacts to
southern Delta divertersrelated to Stage 1 and Stage 2 JPOD diversions. Based on that
consultation, DWR and USBR shall submit arevised WQRP to the Chief of the Division
prior to March 1, 2005 that addresses potential water quality impacts to SDWA’s members
associated with JPOD diversions,

4. Thisapproval is based on the continuation of the facilities, Clifton Court Forebay (CCF)
operational criteria, and regulatory restrictions on exports that exist as of the date of this
letter. If facilities, CCF operations or export restrictions change, then DWR and USBR
shall consult with the Chief of the Division to determine whether the WQRP requires
changes and further approval.

5. | retain continuing authority over my approval of the WQRP for the purpose of requiring
changes as needed to meet the conditions in the water rights of the DWR and the USBR on
use of Stages 1 and 2 JPOD and to protect the public welfare, protect public trust uses, and
prevent waste, unreasonable use, unreasonable method of use, or unreasonable method of
diversion of the water involved.

With the above conditions, the proposed WQRP meets the requirements of D-1641 and is
approved until August 1, 2005, subject to DWR and USBR meeting the above conditions and the
commitments in the WQRP.

If any interested party objects to my decision, the interested party may submit a petition for
reconsideration in accordance with Sections 768 and 769 of Title 23 of the California Code of
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Regulations. A petition for reconsideration must be submitted in writing within 30 days from the
date of this letter to:

Mr. Arthur G. Baggett, Jr., Chair
State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100

If you have any questions regarding this matter, please contact Diane Riddle, Environmental
Scientist, at (916) 341-5297, or Barbara Leidigh, Staff Counsel 1V, at 341-5190.

Sincerely,
ORIGINAL SIGNED BY

VictoriaA. Whitney
Division Chief

cC: Gregory Gartrell
Contra Costa Water District
P.O. Box H20
Concord, CA 94524

John Herrick

Alex Hildebrand

South Delta Water Agency
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Curtis Creel

SWP Operations

Bureau of Reclamation

3310 El Camino Ave., Suite 300
Sacramento, CA 95821

(Continued next page.)

cC: (Continuation page.)

Paul Fujitani
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Central Valley Operations
Bureau of Reclamation

3310 El Camino Ave, Suite 300
Sacramento, CA 95821

Richard Denton

Contra Costa Water District
P.O. Box H20

Concord, CA 94524

Samantha Salvia

Contra Costa Water District
P.O. Box H20

Concord, CA 94524

Carl P.A. Nelson

Bold, Polisner, Maddow, Nelson & Judson
500 Ygnacio Valey Rd.

Walnut Creek, CA 94596

Brent L. Graham

General Manager

Tulare Lake Basin Water Storage District
1001 Chase Ave.

Corcoran, CA 93212

bce: Harry Schueller, Vicky Whitney, Jim Kassel, Gita Kapahi, Barbara Leidigh
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