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Contract No. g-OZ-20-X0356

UNITED STATES
DEPARTMENT OF THE TNTERTOR

BUREAU OF RECLAMATION
Cent,ra1 Valley project, California

AGREEMENT TO TRÀNSFER THE
oPER.A,TION, MATNTENA¡{CE AtüD REPLACEMENT AND

CERTAIN FTNA¡üCIAL A}TD ADMTNTSTRATIVE ACTIVITTES
RELATED TO THE FRTA}TT-KERN CA¡üAL A}TD ASSOCIATED WORKS

PREÄ,MBLE

THrs AGREEMENT, effective the 1st day of March 1998, in
pursuance generally of the Act of congress of ,June !7, Lga2 ßz
stat.388), and the act,s amendatory thereof or supprementary
theret,o, incrudi-ng section 5 of the Act of August 13, 1914 (3g

stat. 687) , arl correctively hereinafter referred to as the
Federar Recramation raws, between t,he uNrrED srATEs oF AMERTCA,

hereinafter referred to as the United States, and the FRfANT

WATER USERS AUTHORTTY, hereinafter referred t,o as the Authority,
a pubric agency of t,he state of carifornia, duly organized,
existing, and acting pursuant to t,he laws of the State of
Cali.fornia,

WfTNESS, That:

EXPI,ANAT9RY RECTTÀLS

WHEREAS, the united states Bureau of Recramation has
construct,ed the Friant Division, centrar valley project
(Project), for storage, diversion, carriage and distribution of
water for agricurt,ural, flood contror, municipaf, industrial,
domestic and ot,her benefÍcial uses and purposes; and
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WHEREAS, the Authority represents water users who

contract wiÈh the United states for water servíce províded by Ehe
Friant Division of Èhe projecÈ,. and

wHEREÀs, the United States operates Ehe Friant Division
of the ProjecE for the benefit, among others, of the water users
represented by the Authority; and

WHEREAS, the AuthoriÈy has for eleven (11) years
operated and maintained certain Friant Division facirities
pursuant, to that certain cooperaEive Agreement No. 6-Fc_20_o41go

bet,ween Èhe parties dated August !9, 19g6,. and

WHEREAS, the AuthoriÈy has demonstrated its abílíty to
operaÈe and maintain such facilítíes to lhe sat,ísfaction of the
united staÈes and in a manner which besÈ and mosÈ economi-calry
serves the water users relying on t,hose facirities; and

vfI{EREAs, iÈ is deemed to be in the best Ínterests of
the parties and the projectrs water users that the operation,
maÍntenance and replacement, as well as certain administrative
and financÍal acÈivities, of Ehe project lrlorks (as defined below)
be transferred to the AuÈhority as the operating Non-Federar
Entity; and

WHEREAS, the united states also berieves it to be in
lhe best inÈerests of the parties and the project's water users
to transfer to the AuLhoriÈy the adminisÈrative and fínancial
responsÍbÍlity Eo conbínue Èo perform and hereafÈer fund the
AuthoriÈyrs operation, maintenance and replacement of the project
l{orks while the uníted sLates reÈains Èhe responsibili¡y to fund
the capítal costs of the project Works; and
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WHEREAS, the AuEhority is willing to assume the
operat,ion, maintenance and replacement of the project l,Iorks as

the operating Non-Federal Ent,iÈy and perform the enumerat,ed

administratíve and financial activities in accordance with the
terms and conditions herein set forEh.

No$I THEREFORE, in consideration of Lhe covenants herein
conLained, it is hereby muÈually agreed as follows:

DEFTNTTIONS

1-. $lhen used herein, solely for purposes of this
Agreement, unless otherwise distinctly expressed or manifestly
Íncompatible with t,he intent hereof , the term:

(a) "Fiscal yearil shall mean the period from and

including the firsE day of october of each calendar year Èhrough

and including Ehe last, day of September of the following calendar
year.

(b) ilHazardous Material'r shall mean any substance,
pollutant or contaminant listed as hazardous under the

Comprehensive Environmental Response, Compensation, and LiabiliÈy
AcE of 1980, (42 U.S.C. 9601_, êt seq. ), as amended, and the
regulationsr promulgated pursuant, to that Act,.

(c) rrOperation, MainEenance and Replacement,r or ilOM&Rrl

shall mean the complete operation and mainÈenance of the projecc

works (as defined below), including such repairs and replacements

as are normally considered part of annuar operation and

maj-ntenance funcÈions and not, considered capital cosEs of the
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Project in accordance with the BJue Book entitled, Replagernents__

units, servíce r-,ives, Factors, as it exists on the date of this
Agreement or in accordance with Federal law or any other
regulations, policies, guiderines or ínstructions adopt,ed

thereunder. oM&R shatl incrude the performance and funding of
emergency or unusual operation and maintenance or extraordinary
operat'ion and maintenance costs, unusual or extraord.inary repair
or repracement costs, and betterment. costs, but onry to the
extent the coste thereof are not considered capital cost,s of t.he

Project in accordance with the BJue Book referenced above as it

exists on the date of t.his Agreement, or in accordance with
Federal law or any other regurati-ons, poricies, guiderines or
instructions adopted thereunder. Notwithstanding the foregoing,
OM&R shall also include Capital ltems, as that term is d,efined in
Artícle 4 (a) hereof, which the Authority chooses to accomplish

and finance pursuant t.o Article a(b) hereof .

(d) rOther Watert shall mean water other than wat,er

conveyed or delivered pursuant to water Delivery contracts (as

defined below) which the United States has a legal or contractual
obligation t.o convey or deliver Lhrough the Project Works. Other

water includes, without limitat.ion, water to be conveyed through

the Project Works (1) pursuant to contracts under the Warren Act
(+¡ USC 523, et seq.), Section 305 of the Act of March 5, l'gg2
(rOe Stat. 59), Section 3408(c) of the Central Valley project

Improvement Ace (1"06 Stat . 4706') , and Section 2j-5 of the

Reclamat,ion Reform Act of t9A2 (43 USC 390oo) ì (2) under other
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1 wheering or conveyance agreements binding on the secretary; (3)

in accordance with agreements for conveyance of water to wildlife
refuges and wildlife management areas; and (4) to satisfy other
Iegal1y imposed environmental obrigatíons of the secretary.

(e) rtParty Entitled to Utilize or Receive Other Water,l

shall mean the party required to pay the Authority the amounts

described in Article 11- hereof in connect,ion with the delivery of
other water. rn the case of other water delivered to satisfy
agreement,s for conveyance of water to wildlífe refuges and

wildlife management areas as well as other legally imposed

environmental obligations of the Secretary, the Party Entitled to
utilize or Receive other water (and therefore required to pay the

Authority the amounts described in Article 11 hereof in
connection with the delivery thereof) shall be the Contracting
Officer.

(f) t'Project Worksil shall mean those facilities listed
or described. on the attached Exhibit A, which are incorporated

herein by this reference, including: the Friant-Kern Canal and

related in-Iine control facilities; turnouts, measuring devices

and associated water level" control devices and water leve1

recording instruments; appurtenant equipment, structures and

maint,enance buildings; and such other facilities aÊ the parties
may agree by modification of this definition and/or addendum to
Exhibit A from time to time.
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1_ (g) rrsecretary' or 'contracting officer" sharl mean

the Secretary of the United States Department of the Interior or
his/her duly authorized representative.

(h) rrWater Delivery Contract" shal1 mean (1) any

contract entered into by the secretary under the provisions of
sections 9(c), 9(d) or 9(e) of the Recramation project Act, of
1939 [¿g USC 4B5h (c) , (d) and (e) ] or Section 3404 of rhe

central- valley Project rmprovement Act (106 Stat. 4706) pursuan¡

to which Project water is to be supplied from or through the
Project Works, and (2) any exchange contract, water rights
settlement contract or similar ag'reement pursuanL to the terms of
whích vrater is to be supplied by the secretary from or using the

ProjecÈ Works.

(i) "water Delivery contractor" shal1 mean a party
holding a water Delivery contract with the united states.

TERM OF AGREEMENT

2. (a) This Agreement shall be effective as of March 1,

1998, and shall remain in effect for twenty-five (25) years

thereafter; Provided, that t,his AgreemenÈ is not terminated at
an earlier date pursuant to ArtÍcle 2 (b) below. subject to
modification accept,able to the united states and the Authority,
the Authority shall have the option to renew Ehis Agreement for
successive periods not to exceed twenty-five (2s) years each by

providing written notice of such Èo the ContractÍng Officer not

more than one year, but not less than six (6) months, prior to
the end of the then-current term.
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1_ (b) The contracting officer may terminate this
Agreement at any tíme before the expiration of its term whenever

the contracting officer determines that the Authorit,y is in
substantial víoration of the Agreement; provided, that prior to
the effective date of any such termination, the contracting
officer shall notify the Aut.hority in writing of the reason for
the proposed terminatíon, incruding with specificity, the
purported deficiencies of the Authority in carrying out the t,erms

and conditions of this Agreement. such notice of purported
deficiency shall be issued only after the designated
representative of the Authority has met with the contracting
officer or his designated representative to attempt ín good faith
and wich the use of best efforts to resolve any dispute arisíng
from the purported deficiency. rt is the intenc of the parties
that disputes be resolved pursuant to this Article 2 (b) as

expeditiously as is reasonably possible without t.he necessíty of
other relief at law or in equity. The Authority shall have at
Ieast ninety (90) days from receipt of the written notice of said
reasons for termínation to correct all defíciencies referred to
in said written notice; prqVided, that in the event of a

condition which threatens the safety or int,egrity of the project
works, the contracting officer may specify a shorter notice
period which the Contracting Officer determines to be appropriate
under the círcumstances. rn the event t.he Authority does not

correct all deficlencies referred to in said written notice
within the appricabre period, the contracting offícer may
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thereafter terminate this Agreement upon thirty (30) days prior
written notice to the Authority. Any terminaEion pursuant to
this Article shatl be subject, to rhe rights and obligations of
Ehe parties as more specifically set forth in this Agreement.

(c) The Authority may aE any Eime, upon giving twerve
ft2t- months written notice, terminate Ehis Agreement; provided,
that such terminati-on shall not relieve Ehe Authority of any of
its duries, liabirities or obligations accruing from Ehe

effective date of Ehis Agreement to the effective date of such
termination, except insofar as the Aut,hority lacks funding to
perform such obtigaEions due to a faÍlure by t,he united states to
meet any of its ob1Ígations under this Agreement.

(d) Upon any termination of this Agreement, Ehe

Authority shall transfer to ehe United states (1) title t,o all
Eools, vehicres, supplies, and equipment transferred under
Article 3 (b) hereof (to the extent still on hand) or purchased by
the Authority for the purposes of this Agreement, and (2) any
funds in its possession whích were corrected for, or arlocated
to, the oM&R of Ehe project, works for the t,hen-current Fiscal
Year which are ín excees of the obligations of the Authority for
Èhe oM&R of the project works. Arl other funds and reserves in
the Àuthorityrs possession, incruding wi-thout limitaEion all
other funds corlected for, or alrocated t,o, the oM&R of the
Project works and the reserve funds established under ArÈicLe 13

hereof shall be retained or distributed by Ehe Authority in
accordance with the direction of the Authority's board of
directors.
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3 ' (a) The effecÈive date for the transfer of .Èhe projecÈ
l{orks to Èhe AuthorÍty for oM&R pursuanÈ to the terms and
condiÈÍons of this Agreement shalr be March J-, 1999; prgvided,
thaÈ the effective date for the transfer of any facirities
subsequently included as project works by way of an addendum Èo

ExhÍbit A shalr be as muÈualry agreed by the parties. After a

Èransfer of any project works to the AuÈhori.Èy for oM&R, and so
long as such project works are necessary for Èhe conveyance of
water pursuant Èo water Delivery contracts or to convey or
deliver other water, the Authority shalr be responsible for the
oMeR of such project works in accordance with the terms and

condiÈions of this AgreemenÈ. The Authority shal1 maintain t,he

Project works ín such a manner that the project works shalr
remain in substantialry the same condiÈion for the sÈorage,

diversÍon and carriage of water as they existed on Èhe effecÈive
date of the transfer of such projecÈ works to the Authority for
oM&R, exceptíng ordinary and reasonable wear and AcÈs of God. rn
additíon, the Authority shalr operate, maintain and replace the
ProjecÈ Works consistenÈ with the guidelines provided by exísÈing
Ðesig:ners operating criteria, standard operatÍon procedures

and/or manufacturers technícal manuals for the projecÈ works, Ín
accordance wiÈh such sound engineering pracÈices as have been or
may be developed for Èhe project, works, and in accordance with
applÍcable Federal, state, and locar envi-ronmenÈal raws.
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Deviations from or changes to t,hese standards sharr be approved
by the Contracting Officer.

(b) rn connection h¡ith the transfer of project Works
to the Authority for oM&R as herein provided, the contract,ing
officer, at the request of the Authority, shall transfer to the
Aut,hority title to alr t,ools, non-passenger vehicres, supplies
and equipment owned and used by the united states in t,he oM&R of
the Project lrlorks as such equipment is noted on the propert,y
records maintaÍned by the Unit,ed States for the project 1rtorks.

onry title to personar property owned by the unit,ed states shall
be transferred to the Authority pursuant to Èhis Article. Title
to all Project works and any real property associat,ed or used in
connectj-on wit,h the Project Works sha1l remain with the United
states unless and unt,il the congress of the united states
provides otherwise; províded, that the united states hereby
grants t,o the Authority a right of possession to arr real
property owned by the unÍted states whích Ís included in,
associated wÍt,h or used in connection with the oM&R of the
Project !üorks for as long as this Agreement remaÍns in effect
wit,h respect to any of the project Works.

(c) The Aut,horÍty shall make no substant,ial change in
the Project, works without first obtaining the writ,ten approval of
t'he Contracting Officer. The Contracting Officerrs determÍnation
as to whether any change in any such project works Ís or is not
substantial shall ordinarÍIy be made after consultatÍon with the
Authority and shall be conclusÍve and binding upon the parties
hereto.7
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cApïTAL TMPROVEMEMTS .ê¡üp REP.AIRS

4. (a) Nothing in this Agreement sharl be cons.trued to
require t.he Aut,hority t,o make or fund improvement,s,

modifications, replacements or repairs of any nature to the
Project lforks the costs of which shourd be or wlrr be added to
t,he capital costs of t,he project (herein 'rcapitar rtemsr). The
ident'ificatíon of capital rtems shall be mad.e in accordance wich
Federal Iaw or any regurat.ions, polÍcies, guidelines or
inst,ructions adopt,ed t,hereunder. The contracting offj-cerrs
determination of whether t,he cost,s of any improvement,s,

modificatlons, replacements or repairs should be or will be added
to t,he capital costs of the project shalr be accept,ed by t,he

Aut,hori-ty aft.er the..cont.racting of f icer has conferred in good

fait,h wich the Authority wít.h respect t,heret,o; provl_de-d, that
such deE,erminatíon shall be subject t.o review by a court, having
jurisdict,íon over t,he dísput,e. The Aut.horíty sharl acE in
accordance wíth such determination unless and until iE, is
reversed or modified. Following t,he complet,ion of a Review of
operation and Maintenance (RoeM) examínation of ghe projdct gtorks

as set, forth in Article 10 (b) of this Agreement, and at such
other times as the parties agree are necessary, the Aut,hority and
the contracting offÍcer shalr confer to identify any capital
Items planned or necessary for t,he Project, Works for the current,
and succeeding Físcal year and agree upon t.he mechanism for
accomplishing and financing the Capít,al lt.ems.

l_1
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(b) Notwithstanding the provisions of ArtícIe a (a)

hereof, in the event the Authority ÍdentÍfies capital rtems Ít
deems necessary for the oM&R of the project works and the
contracting officer is unable or unwilling to provide a mechanism

for accomplishing and financing such Capital ltems, the Authority
in its sole discretion may proceed wíth the accomplishment and

financing of such capital rtems and deem the costs thereof to be

oM&R costs hereunder, regardress of whether such costs are
capitarized by the Authority. such capital rtems may Ínclude,
without 1imítation, the acquísition, repair or repracement of
personal property (such as motor vehÍcles and heavy equípment)

whích might otherwise be deemed to be capit,al rtems and the
constructÍon or improvement of structures utirized by the
Authority in connection with the oM&R of the project works.

trMERGENCY ACTION PIÀNS AND NOTIFICATIONS

5. (a) The Authority shall prepare such emergency action
plans for the Project works as are required by governmental

agencies with jurisdiction over the Authorityrs operations. The

Authority shall furnish copies of any such plans to the
Contracting Officer.

(b) In addition to implementing ArtÍc1e S (a) hereof,
the Authority sharr notify the contracting offícer as soon as

reasonably practicable after initial observation by the Authority
of any event or situation which threatens (1) the safety or
integrity of the Project Works, or (2) the well-being of humans

or property located adjacent to the project Works.
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NotwithsEanding Article 2? hereof, such notification sharl be

made telephonically or by facsimile Èransmission rather than by
mail.

ApMTNISTRATION OF .PROJECT LANpS

6, (a) (1) The lands and rights-of-way acquired and/or
withdrawn by the united sÈates for the purposes of Èhe

construction, care, operation and/or maintenance of project Works
(hereafter referred to as project Lands) may be used by the
Authority for such purposes wíthout being charged any

administrative fees therefor. The AuÈhority shalr noÈ íssue
rights-of-way across such rands or íssue any other right,s,
leases, licenses, permiÈs or speciar-use agreements involving
such lands. All such land use instruments shall only be issued
by Ehe Contracting Officer.

(2') The Contract,íng Officer shall not issue any

rights-of-way across project Lands or reases, licenses, permit,s

or special-use agreements involving project Lands until the
Contracting officer has determined that the grant is compatible
with the ProjecÈ purposes and with the oM&R of the project l¡torks.

The conÈracting officer shalr issue such righEs-of-way across
Project Lands or any leases, licenses, permits or special-use
agreements involving ProjecÈ Lands only after offering Ehe

Authority the opport,unity to provide appropriate comment

concerning the request. Requests for such grants that are

received by the AuÈhority shall be referred to Èhe contracting
officer along with appropriat,e comment concerning the request,.
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A copy of all such grants issued by the contracting officer shall
be provided to the AuthorÍty.

(b) The Authority shalr regurarry inspect the project
Lands to identify any trespass, and determine the general
condition of the rear property itserf. cases of trespass shall
be corrected, where possible, by t,he Authority. Trespass cases
which the Authority feels may require undue time and,/or expense
to correct shall be referred without delay to the cont,racti-ng
Officer for resolution.

(c) construction by the Authority of any new

facilities on project l,ands, other t,han new facilities (1)

constructed in connectj-on with the oM&R of the project vforks, o,.
(2) the costs of which are added to the capital costs of the
Project, shaII not, be commenced wíthout the written approval_ of
the Contract,ing officer. Plans of sufficient detail to describe
the proposed location of construction, t,he employment of sound
engineering practices, and. the use to be made of the proposed
facility shall be reviewed by the contracting officer for
suffÍci-ency and for consistency with the purposes of the project.
The contracting officer, upon finding the proposed new facility
to be consistent with this Agreement, sound engineering
practices, and the purpose of the project sha11 issue the
AuthorÍty appropriate permission for such use wÍthout any use or
administrative fee; provided, that the Authority sharr reimburse
the contractíng officer for the contracÈing officer,s actual
costs incurred in reviewÍng and approvÍng the Authority's plans
for such proposed new facilities.
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7' The contracting officer shalI, to t,he greates¡, extent,
possible, afford the Authority the opportunity to:

(a) Review and where appropriate commenL on
preliminary and fínal development plans, environmental documents
and other documents which affect the project. works. A copy of
t,he Authority'!s comments shal-l be provided t,o the contract,ing
Officer; and

(b) when appropriabe, particÍpate with ci-ty, county,
sEate, and Federar government,s, or governmental groups and
private concerns in meeÈings, hearÍngs and other activities
affecting Èhe project works. The Authority shall keep the
conEracting officer informed of these acÈivities.

NELIYERY OF WATER BY THE ÀUTHORITY

8. (a) The Aut'hority shall convey and distribute water in
and from the Project Works in accordance with the directives of
the contracting officer so thaÈ the contracting officer can

sat'isfy all valÍd wacer delivery obllgations of Ehe united states
from t,he Project works, including wíthout limitation all wat,er

delÍvery obligat,ions of the united states under water Delivery
contracts and for the delivery of other waeer. The Authority
shall deliver $rater to each party entit,led theret.o from the
Project, works through turnouts or such Eemporary diversion
facilities as are specified in then-existing vtater Delivery
Contracts or other arrangements or agreemenEs relating to other
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Wat,er specifying such turnouüs and delivery points, or as may be
agreed Eo by such party entit.led to utilize oy receive water from
the ProjecL ltorks, t,he Authority and t.he Contracting Officer.

(b) A comprete rist of alr varid obrigatíons of the
united states to convey and dist,ribute water in and from the
Project works is attached as Exhibit B and incorporated herein by
t'his reference. Exhibít B j-ndicates whether each obligation is
under a water Ðerivery cont,ract or is for E.he derivery of other
water. The contracting officer shall modify Exhibit B from t,ime
to time as such obrigations change or as new obrigations are
added.

(c) prior to the contracting officer entering Ínto,
renewing or amending any water Ðerivery contract or any other
agreement which requires or permits the conveyance of water
through any of the project works, the contracting officer shall
consurt wit,h the Aut,hority about. the terms of such contract,
action, and shall provide the Aut.hority the opporgunity to review
and comment thereon. Any such contract action sharl be taken by
the Contracting Officer only after the Contracting Officer has
given due considerat,ion t.o, and has taken all reasonable actions
to mitigate the impacts of such contracÈ action on (1) the
quantity or quality of water available to those parties which are
water Ðelivery contractors, or parties Ent.itred to utir ize or
Receive other water, as of the date of this Agreement, and (2)

the ability of t,he Authority to perform i-ts obligations under
this Agreement,.
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RESOLUTTO¡.I OF pIçPUTES

9. should any dispute arise concerning delivery or
conveyance of water by the AuthoriÈy through the project blorks
between the Aut,hority, any lrlater Delivery Contractor(s)and/or any
Party EnÈitled to Utilize or Receive other trlater from or t,hrough
Èhe Project works, which the AuthorÍÈy concludes cannot, be

resolved through negotiations with the other parÈy(ies) to the
dispute, the Authoríty shal1 provid.e its position with respect to
such dispute to the other party(ies) thereto in writing. !^Iithin
sixty (60) days after such notice is provided, the dispute sharl
be referred to the contracting officer for resolution. The

ConÈracting Officerrs resoluÈion of the dispute sha1l be accepted
by the Authority and other party(ies) theret,o as final and

conclusive and the Authority and the other party(ies) shall
promptly comply with said decision, and shall operate the project
Works in conformance with such decision until the same is stayed,
reversed or modified by a decÍsion of a court of competent
j urísdiction.

rNspEcTroN ANp TtrCHNICAL ASSTS,IANCE FOR.
DETHRMINTNG ADEOUACY OF QM&R

10. (a) The contracting o'f f icer sharr aÈ all times have

access to the Project lrlorks, and may periodically, as reasonably
necessary, inspect and investigate the same for the purpose of
ascertaining if the Project works are being operated, maÍntained
and replaced in accordance with this Agreement. The Contracting
officer sharl provide the Authorit,y with reasonable advance

notice of any such inspections and investígations, and the
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purpose and scope thereof. The.actual costs of such reasonable
inspections and i-nvestigations shall be reimbursed by the
Authoríty within síxty (60) days afrer receipt by the Aut,hority
of a detailed billíng for such cosEs. Any determinati-ons by the
Contracting officer as to the reasonableness of such inspections
and investÍgations shalr be subject to Articre 17 hereof.

(b) rn addition to rhe inspeclion rights of the
contracting officer provided in Articre r0 (a) hereof, no more

frequentry than annually, the contracting offÍcer may upon

written notice to the Authority referencing this Artícle 10 (b) ,

or upon request of the Authority sharr, conduct a Ro&M

examination of any or all of the project works to assíst the
contractÍng offícer and/or the Authority in determi-ning the
condítion of the Project Í{orks and the adequacy of the
Authority's oM&R thereof, as appropriate. A reporE of the
review, Íncludíng recommendations, if any, sharl be prepared by

the contracting officer and a copy sharl be furnished to the
Authority. The Authoríty shaLl reimburse the unÍted states for
the actual costs incurred for each RO&M examinatj-on, Íncluding
the actual costs of any further inspectÍons or investigations the
contracting officer determines to be necessary as a resurt of
conditions observed during the RO&M examination. The ContractÍng
officer sharr províde a detailed bilting to the Aurhority for
such costs and the Authority shall pay such billings within sixty
(60) days from the date the bíIling is received.

18



1 (c) rf requested by the Authority, the contracting
officer shall undert,ake special reviews and provide technical
assistance relating to the project works, and rerated books and

records to ascertain t,he ext.ent of oM&R deficiencies, if any, to
determine the remedial measures required for their correction and

to assist the Authority in solving specific problems. Any such

reviews or technical assistance provided sha1l, except in a case

of emergency, be requested in writing at reast thirty (30) days

in advance. The Contracting officer shall bill the Authority for
the act.ual cost of such reviews and technical assistance and the
Authority shal1 pay such billlngs within sÍxty (60) days from rhe

date the billing is received.

cQsT RECOVERY qOR AUTHORTTY OM&R ACTTVTTIES

LL. As of the effective date of this Agreement, the
Authoríty shal1 be responsible for directry funding t.he oM&R of
the Project !,lorks transferred hereby. Except as otherwise
provided herein, the parties acknowledge that the united states
will no longer provide funding through the appropriations process

for such oM&R. The united states hereby delegates to the

Authority all required authority under statut.es, contracts,
regulations and policies to collect for oM&R of the project

works. The procedures and authorities t.o be ut,irized by the
Authority for such direcL funding are set forth in this Article
11 and in Art.icle L2(d) hereof .

(a) OM&R Budgets. By ,July j_ of each year, the

Authority sha1l make avaitable to each Water Delivery Contractor,
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and all parties Entit.l-ed to utilíze or Receive other waLer,
proposed budgets for each of the next two (2) succeeding Fisca]
Years for all actívities of the Authority to be carried out under
this Agreement. The budgets so developed shall include amount,Ê,

necessary Eo establish the reserve fund described in Article 13

hereof and such other reserves as may be determined to be

necessary by the Authority from time to tíme. The Authority
sharr afford each üIater Derivery contractor and al_l parties
Entitled to utírÍze or Receive other water the opportunity to
submit comments on such proposed budgets by september r. of that
year. Except as otherwise provided in the Memorandum of
Understandíng described in Article 11(e) hereof, âny dispute(s)
regarding the proposed budget,s sharl be resorved in Ehe manner

described in Article 9 hereof. The Authority shaII submit the
final budget for each Fiscal year to the contracting officer
prior to the st.art of that Fisca1 Year. The Authority shall use

reasonable efforts to perform its responsibilities under this
Agreement in accordance wíth the applicabre finar budget.

(b) cost Recovery Methodology. The Authority shalr
develop a methodology to recover alr costs incurred by che

Authority in carryíng out its responsibirities under t.his
Agreement, including without limitation all costs described. in
the budgets prepared pursuant to ArtÍcle t-1 (a) hereof.

(1) The Authority's cost recovery methodology
shall (í) provide for the eguitable al-Iocation of the costs to be

recovered among Water Delivery Contract.ors with an obligation t.o

20
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pay for water deLivered or conveyed t.hrough the project, Works and

all PartÍes EntiÈ1ed to Utilize or ReceÍve Other Water with an

obrigation to pay therefor, including wit.hout rimitation the
united states; (ii) provide for the equitable alrocation of the
costs to be paid t,o the San Luis & Delta-Mendota lrlater Authority
pursuant, to the Memorandum of Understanding described in Article
11 (e) hereof; and (iii) clearly set forth the manner in which all
such costs shalr be collected by the Authority, including
deadLines for palrments and/or deposits required of Water Delivery
Contractors and all Parties Entitled to Utilize or Receíve Other

Water under the methodology.

(2) Such methodology shall recover costs in lieu
of the conveyance operaEion and maintenance cosE component and

the conveyance pumping operatíon and maintenance cost, component

heretofore calcuLated by the United States pursuant to it,s
ratesetting polÍcies for the Project. fn addit,ion t,o OM&R costs

for direct funding the OM&R of the Project Works, such

methodoLogy shall- recover amounts due from the UnÍt.ed States to
the Western Area Power Administration (hereinafter referred to as

rrV{esternrr) that, are payable by the Vlater Delivery Contractors,

Parties Entitled to Utilize or Receive Other Water, and

contractors in the Friant Division pursuant to Ehe Memorandum of
Understanding described in Article L1 (e) hereof, ín connection

with the delivery or conveyance of water through Èhe Project

Vüorks.

2L



t_ (3) The Authority,s cost recovery methodology,
and any subsequent amendments thereto, shalr be approved by the
Authority and provided Eo aLl parties with payment obligations
under this Artíc1e l_1_ by .Iuly L of each year, or not less than
sixty (60) days prj-or to the effective date of any amendment

thereof. Except as otherwise specified in the Memorandum of
UnderstandÍng described in Article 11 (e) hereof, âfly dispute (s)

regarding the Àut,hority's cost recovery methodorogy shalt be
resorved in the manner described in Article 9 hereof. The

Contracting Officer has approved the Authority's initial cost,

recovery methodology. All proposed amendment.s shall be submitted
to the Contract,ing officer for review and comment concurrent with
the dissemínation to aI1 part,ies with payment, obligatÍone noted
above.

(c) Deficiencíes ín cost Recovery/Right of offset. rn
the event any water Derivery contract or oblígation to deriver
other water provides for or resurts in the payment of less than
all of the costs to be recovered by the Authority in accordance

with Article L1 (b) hereof, whether resulting from the inadequacy
of the contract water rates to cover actual oM&R costs,
delinquency in payment of amounts due, or otherwise, the united
states shall reÍmburse the Authority for Èhe deficÍency by

allowíng the Authority to offset, any such deficiency with amounts

otherwise due to the united states under Articre 12 (a) hereof.
If the amounts otherwise due t,o the united States under Arti-cle
r2(a) hereof are ínsufficient, the united st,ates shalr pay the
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certain oM6¿R costs described therein wirl be payable by
contractors in the Friant Division of the project, and collected
by the Friant wacer users Authority and paid to the san Luis &

Delta-Mendot,a wat,er Aut,hority in accordance with the terms of
such Memorandum of understanding as ic may be amended by the
parcies t.hereto f rom time to t,ime. The united stat.es
acknowledges and agrees that it is not a party to such Memorandum

of Underst,anding.

(f) DirecÈ charges Replace u.s. Rate components.

After the effective date of this Agreement, the United States
shall not charge water raLe components for conveyance operation
and maint,enance or conveyance pumping operaLion and maintenance

to Water Delivery cont,ractors or to Parties Entitled to Utilize
or Receive other water, excepc to the extent financial
obligat'ions otherwise properly included in such components have

been incurred by the United States prior to t,he effective date of
this AgreemenE and have not been included as¡ an expense therein
under the rateset.ting policies for the project.

(1) To the extent. the Aut.horityrs cost recovery
methodology incrudes recovery of power costs for conveyance

pumping that, are due to lrlestern, the Authority sha1l remit such

funds to the Contracting Officer within thirty (30) days after
receípt of the contract,ing officer's billing therefor,. provided,

Chat this Article L1 (f) (1) shall continue in effect only until
execution and implementaEion of an agreement. between the
contract,ing officer, the Authority and western providing for the
direct palrment. by the Authority to wesEern of such obligations,

24
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whereupon, the funds colleiÈed for paymenL to V{estern shall
directly remitted by the Authority pursuant to the t,erms of
agreement.

be

such

Q) All cost,s recovered pursuant to the
Authorityts cost allocation methodology and not required to be

remitted to the contracting offícer pursuant, to thís Articre
11 (f) shall be immediately available for fundíng the costs of the
Authority pursuant Èo this ArticLe 11.

(g) Deposits of Amounts CollecEed.. Amounts colLected
by the Authority pursuant to this Articre LL sharl be placed on

deposit or otherwise invested in accordance wit,h the Au¡hority's
investment poricy and in conformance with state law to be

expended solely for purposes of this Agreement. All interest
accruing on said account, shall be property of t,he Authorj-ty, and

not of the united states, and shalI be appried againsE oM&R

costs.

COLLECTTON BY THE Au"THQnIrv Op AMOUNTS nUe; rgnlvlt¡IArroN Op WAfnR
DEL]VERIES

L2. The united states hereby appoints the AuEhority as its
fiscal agent for Èhe purpose of collecting, applying and

remitting water rates and charges as set forÈh in this Article.
(a) collection of other Amounts. rn addition to the

amounts collected by the Aut,hority pursuant to Article 11 hereof,
the Authority, as fiscal agent for the unit,ed staÈes, shalr
collect all water rates and charges and other amounts due from

the Water Delivery ContracLors and Parties Entitled to Utilize or
Receive other water to the united stat,es, accord.ing to the

25
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Depart,ment of rnteriorrs then most-current water ratesetting
poricy documents and as provided by the applicabre contract,
statute or regulation. Not rater than each october 1_, the
Contracting officer shall inform the Authority of the amounts to
be collected by the Aut.horit,y pursuant to this Articre 12 (a)

during the twelve (12) months commencing on the forrowing (1)

,ranuary 1, for water Delivery contractors with contract years

commencing on ilanuary 1-, or (Zl March 1 for all other Water

Derivery contractors and aLl part,ies Entitred to ut,ilize or
Receive Other I'later. Any increases in such amounts shalI become

effective sixty (60) days afLer the Authority receives written
noLification of such modificaÈion from the Contracting Officer.
Decreases in such amounts may be effective on such shorter notÍce
as the Authorit,y may approve.

(b) Deposits and Distribut,ion. AII amounts collected
by the Authority as fiscal agent for the United States pursuant

to E,hÍs Article L2 sharl be praced on deposÍt, or otherwise
invested in accordance with the Authority's ínvestment po1ícy and

in conformance with St,ate Iaw. A copy of the Authority's
invest,ment policy shal1 be provided to t,he contracting officer
upon request. AIl amounts collected by t,he Authority as fiscal
agent for the united states under this Article L2, and arl
interest earned on amounts cotlected by t,he Authority as fiscal
agent for the United States less account maÍntenance fees and

similar charges imposed on the Authorit,y, sha1l be distributed t,o

the United States within sixty (60) days after the end of the

26
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calendar monEh in which such amounts were col-Iected or interest
was credited together with the information described in ArtÍcle
r2 (c) (3) .

(c) ü{ater Accounting program. The AuLhority shatl
assist the contracting officer in the development,, maint,enance

and utilization of a system of waÈer accounting, acceptable to
the Contracting Offícer, for use in the administration of the
AuEhorityts responsÍbilities under ArLicres j.t- and j_2 of t,his
Agreement.

(1) The water accounting program shal_I ful1y and

accurately document the all-ocation and deliveries of wat.er

through t,he Project works and account for the financia
transactions affecting the Water Delivery Cont,ractors, the Friant
Division contractors required to make pa)rments via the Friant
I¡tater Users Authoríty to the AuÈhority pursuant to the Memorandum

of underst,anding described in Articre r1 (e)hereof , and aIl
ParLies Entit,red to uÈirize or Receive ot,her water with an

obligation to pay therefor. Alt wat,er accounting records created
or maintained by the AuEhority under t,his AgreemenE sharl be

subject to Article 14 hereof and shall be accessible by Ehe

Contracting Officer.

Q) As soon as reasonably practical after the end

of each calendar month, the Authorit,y shatr provide each waEer

Derivery contractor and arr parties Ent.itled to utilize ot
Receive ot,her wat,er, with the following: (i) a reporE of alr
waLer delivered or conveyed through the project works for such

27
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party during the appl-icable calendar monrh; (ii) the applicable
water rates and charges collected by the AuEhority pursuant to
its cost recovery methodology and as fiscal agent fo.r the United
stat.es in connection with the derivery or conveyance of such

wacer; (iii) the amounts then held on deposit with the Authority
which may be applied against amounts due from such party after
credits for charges reflected in the report; and (iv) the amount,

if âtry, required to correct. any defíciency in amounts due from

such party.
(3) After affording each party receiving the

informat,ion described in this Articte t2(c) a reasonable period

to review and comment on such information, the Authority shall
provide the Contracting Officer with a report of (i) all water

delivered or conveyed through the Project. hlorks during the

applicable calendar month, and (ii) t,he amounts collected by t,he

Authority as fiscal agent for the United States pursuant to this
Article 12 in connection therewith.

(d) Discontinuing hlater Deliveries. In the event any

amount due to or to be collected by the Authority from a l¡Iater

Delivery Contractor or any other parLy pursuant to Article t-L or

Article 12 hereof ís not paid when due, upon three (3) days

wriE.ten notice to the affected party and the Contracting Officer,
the Aut.hority is authorized by the United States, as the Uníted

Statesr agent, to discontinue delivery and conveyance of water to

or for such Water Delivery Contractor or other party unt.il such

time as the delinquency is cured. In the event the Contracting

28
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offÍcer direct,s t,he Aut,horít,y to delíver or convey water Eo or
for a delinquent party, the united states sharr be riabre to the
Aut.hority for the costs to be recovered from such party under
this Agreement, and the Authority sharr have no obrigat,ion to
correct any amounts associated vrith such water. The united
States shall pay the costs associated with any such water on the
same terms and condicions as wourd otherwise appry to the

appricabre lrlater Derivery contractor or other party; providçd,

that. the Authority may offset any amounts due from t,he united
stat,es agaÍnst, amounts ot,herwÍse due to the united states und.er

Article r2 (a) hereof.

EMERGENCY RESERVE FUND

l-3. (a) upon transfer of the oM&R of t.he project works

under t.his Agreement, the Authoríty shatl establish and maintain
a minimum reserve fund account to finance (1) unusual OM&R costs;
(2) costs associated wit,h addressing conditions which threat,en or
cause interruption of water serviee; (3) unforeseen or
extraordinary OM&R costs; and (4) cosEs associated wÍth
addressing conditions which threaten the safety or integrity of
the Project Ûlorks; Provided, that such reserve fund may also be

ut,ilized as needed to provide funding for oM&R act,ivities
necessary before the corlection of monthly billings during
periods of diminished water deriveries. rf the funds in the

reserve fund are insufficient, to pay Ehe cost,s described in the

preceding sentence, the contracting officer shaI1, subject t,o Èhe

availability of funds, make funds availabre to the Authority on
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terms and conditions on which the Authority and Lhe Contracting
OffÍcer agree.

(b) The targeted minimum resrerve fund amount wiII be

accumurated by deposÍts made no less frequently t.han annually,
over a maximum of ten (fO¡ years and ís t.o be hetd in an

interest-bearing or dividend-payíng account in a Federarry
insured financial institut.ion, in Federalry guaranteed

securities, in the california l¡ocal Agency rnvestment Fund, or,
if approved by the Contracting Officer, in any fiduciary account.
j-n a manner provided by the laws of the Stat.e of CaI j-fornia. The

targeted minimum reserve fund amount shatl equal fifteen percent
(15t) of the average annuar actuar oM&R costs incurred by the
Authority for the Project works during the three most recent
Fiscar Years. For purposes of the preceding sentence, t.he

Authority's actual OM&R costs for Fisca1 years 1995-tgg7 shalt be

deemed to be the Contracting Officer,s actuat OM&R costs for the
Project Works in those Fiscal years.

(c) The Authorj-ty shatl submit proposed expenditures
from the reserve fund in writing to the Contracting Offícer for
review and approval prior to incurring the obligation, and such

expenditures shall be deemed approved if the Contracting OffÍcer
does not respond within thirty (30) days; provided, t.hat in the
event the Authority determines an erq>enditure from the reserve
fund is necessary to. correct an emergency that poses an immediate

threat to or is causing interruption of water service, the
Authority may request and receive oral consenc of the Contracting

30
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officer for expenditures of reserve funds to address the
emergency. The Contracting officer shall confirm the consent in
writing wíthin five (5) working days. The amount withdrawn from
the reserve fund consistent with this Article 13 (c) shalr be

replaced ín the reserve fund wiÈhin five (5) years of withdrawal,
in amounts which wilr be over and above Ehe normar annuar

contribution t'o Ehe reserve fund; Provided, that aiiy withdrawals
made t'o provide funding for oM&R activitiec necessary before the
collection of monthly billings during p"tioar of diminished water
deliveries sha1l be replaced in the reserve fund $rithin twelve
(12) mont,hs of withdrawal.

(d) The Authoríty may collect other reserve funds as

ít deems necessary in addítion to the targeted minimum reserve
fund set forth under ArÈicle 13 (b) hereof. Any such additional
reserve amount collected by the Aut.hority is not subject to the
terms and conditions set forth in this Articre 13, but may be

i-ncorporated into the budget and the cost allocation methodology

descríbed in Article l,l, of this Agreement.

RECORDS

L4. (a) The Authority shall establish and maj-nEain

separate, adequate and appropriate records and books for the OMscR

and financial and adminístraÈive activities undertaken by the
Authority relatíve to Èhe Project works under this Agreement.

A1I records and books maintained pursuant, to thís Agreement shall
be available to, and subject at aII reasonable tÍmes to
inspect,ion, examination, copying or audit by authorízed,

3L



1_ representatives of affected Wat.er Delivery Contractors, parties
EntiÈIed to Utilize or Recei-ve other Wat,er delivered or conveyed

through the Project works and the contractÍng officer.
(b) The Authority sharr maintai-n records of actual

expenditures ín accordance with an accounting system prescribed
by the California State Controller in compliance with California
Government Code Section 53891. The Contracting Officer and the
Authority sharl preserve and make available their respective
financial and accounting records and books relatíng to this
Agreement until the later of either (1) the final dísposition of
any litigation or settlement of claims arising out of performance

under t,his Agreement, or (21 the expiration of five (S) years

after the actívities giving rise to the creat.ion of such records
and books. By the 'January 3J, following the compretion of each

Fiscal Year, the Authority shall provide the Contracting Officer
with a copy of its audiÈed financial statements as of the end of
the preceding Fiscal Year.

(c) Pending transfer of such records to the United

states, the Authority shall retain the originals or copies of all
significant oM&R records pertinent to the project vtorks and/or
water operations, including modifications to project works; as-

buirt drawings; maintenance and repair logs; equipment tests,
equipment operations logs; emergency response plans; spill
prevention control and countermeasure plans; written inquiries
received by the Authority pursuant to the Federal Freedom of
rnformatíon Act or anal-ogous state law; congressional or states
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t_ Legisrative requests; or pubric or private claims or pot,ential
claims against the United States and/or t,he Authority relative t,o

the Project Works.

(d) The Contract,ing officer shal1 make available to
the Authority those operation, maintenance, financi-al and

administrative records rerating to the project works in his
possession at the t,ime t.his Agreement is executed and any

revisions or modifications to those records subsequent t,o such

execut,ion.

CooPERATTON/MUTUAL AIp

15. (a) In sit'uations which the contracting of f icer and

the Authority determine t,o be emergencieg or other extraordinary
circumstances affecting the project, including without
limit,at,ion, the project works, either the contracting officer or
the Authority may request the other to furnish personnel,

materials, tools, equipment or other resources. The party so

requested shall immediat,ely cooperate wit,h the other and render
such aseistance as the party so requested determines t,o be

available. unress otherwise agreed, the party making the
request, within sixty (60) days of receipt of properly itemized
bills from the other party, sharl reimburse the party rendering
such assistance for all costs properly and reasonably incurred by
it, in such performance. such costs shall be det.ermined on the
basis of current, charges or rat,es charged by t,he party rendering
the assistance.
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L (b) rn instances in which the totar costs of
responding to emergencj.es or other extraordinary circumst,ances,
whether due to a single event or condition or to mult,Íp1e events
or conditions, exceed or subst,antiarly d.eplete t,he Authority,s
minimum reserve fund estabrished pursuant to Article L3 (b)

hereof, the cont,racting officer agrees to cooperate with the
Authority (1) to promptly identify sources of funding, including
but, not rimited to, sources avairable from or to the unit.ed
stat,es ¡ (2) to arlocate responsibility for paying the costs of
responding to such emergencies or other extraordinary
circumstances, including but not limited to by determining
Capital ltems under Article j-3(b) hereof ; and (3) to develop a

timetable for repayment, of such costs that are provided by the
united states and are allocated to the Authority.

16. (a) By ,Jury 1, 1998, the contracting officer sharl
instruct all Water Delivery Contractors and a1t parties Entitled
to Utilize ot Receive Other Water delivered or conveyed through
the Project Works that, effecÈive March 1, L99g, the Authority
became the operating Non-Federal Ent,ity with respect to the
Project works and is the unit,ed states' fiscal agent for purposes

of all payment,s to be made for or in connection with water
delivered or conveyed through the Project works. The Contracting
officer shall inform all parties to be so notified of the
Aut,hority's rights, authorities and obligations under this
Agreement and any ot,her agreements relevant to the Authority's
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stacus as the operating Non-Federal Entit,y, and shall cooperate
with Èhe Authority in ensuring that arr such parties timely and
properry make all required payments to the Authority. without,
limiting the foregoing, the Cont,racting officer shall direct aIt
such parties to simultaneously provide the Authority wíth copies
of all water delivery schedures provided to the cont,racting
officer. The Cont'ract,Íng officer sha1l also inform aI1 parties
to be notified pursuant to this Article L6 (a) that, after the
effective date of this Agreement, the unit,ed states shal-I not
charge the conveyance operation and mainÈenance cosÈ component, or
the conveyance pumping'operation and maintenance cost component

heretofore carculat,ed by the united st.at.es pursuant Èo its
ratesetting poricies for the project to water Delivery
contractors, or Parties Entit,led to ut.irize or Receive other
water, except to the extent financiar obligations otherwise
properry included in such components have been incurred, by the
united States príor to bhe effective date of this AgreemenÈ and

have not been incruded as an expense therei-n und.er the
ratesetting policies for the project.

(b) The secretary shall incrud.e in ar1 agreements

providing for the delivery or conveyance of wat,er through the
Project works which are entered into, rene\^red or amended after
May 29, 1998 a provision requiring t,hat, whire this Agreement is
in effect, the AuthorÍty sharl be the operating Non-Federal

EnÈity with respect to the Project Works and the United Staces'
fiscal agent, for purposes of arr pa)¡ments to be made for or in
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connecÈion r^riÈh water delivered or conveyed Èhrough the project
vüorks. All such new, renewed or amended agreement,s shall include
provisions recognizing the AuÈhorityrs ríghts, authorities and
obrigat,ions under Lhis Agreement and any other agreemenEs

relevant, to the Authorityrs status as the operating Non-Federa1
Entity, and shall require that the non-federal parties Lo such
agreements timely and properly make alt required pa)¡ments to the
Authority. such new, renewed or amended agreements shalr arso
include provisions requiring Èhe non-federal parties to such
agreements to simultaneously provide the AuÈhority with copies of
all water delivery schedules provided to the Contracting Officer.
The contracting officer sharl also Ínclude in arl such new,

renewed or amended agreements a provision confirmíng t,hat, after
May 29 , L998, t,he unit.ed staLes sharr noE charge t,he conveyance

operaÈion and mainÈenance cost component or the conveyance
pumping operation and maintenance cost component heretofore
calculated by Ehe united states pursuant to its ratesetting
policies for Èhe Project to l{ater Delivery conÈractors, or
Parties Entitled to Utilize or Receive Other lrlater, excepÈ to the
extent financial obligaEions otherwise properly included ín such

component,s have been incurred by Èhe united states prior to the
effective date of Èhis Agreement and have not been included as an

expense therein under the rateseÈting policies for the project.
OPINIONS ANN NETERMTNATTONS

L7 - (a) where Ehe Èerms of Èhis Agreement provide for
act'ions to be based upon the opinion or deEermination of either

36
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party, said terms sharr not be construed as permitting such
acti-on to be predicat,ed upon arbitrary, capricious or
unreasonable opinions or det.erminations. Both parties,
not'withstanding any other provisi-ons of this Agreement, expressry
reserve the right to relief from and appropriate adjustment for
any such arbitrary, capricious or unreasonabre opinion or
determination. Each opinion or determínation by either party
shall be provided in a timely manner.

(b) The contracting officer shall have the right to
make determinations necessary to administer this Agreement that
are consistent' with the expressed and implied provisions of this
Agreement, the laws of the united st,ates and the state of
carífornia, and rules and regurations appricabLe to t.he

contracting officer. such determinatÍons shall_ be made Ín
consurtatíon wÍth the AuEhority to the extent reasonably
practicable.

CHARGES FOR pELTNOIIENT PAYMENTS

1-8. (a) The Authority sharr be subJect to ínterest,,administrative and penalty èharges on aefínquent i-nrtãif*ents orpayment,s. whgl a payment Ís not received uy tne due date, theAuthority shalL pay an interest charge for åach day the payment,is delilguent beyond the due date. wrren a pal¡ment becomes 60days delinquent, t,he Authority.:f?f f pay an aãminÍstrative ãfr.rg.to cover addít,ional costs of birring and processíng thedelinquent payment. Û'lhen a pa)¡ment is deiinquent õo day, o,more, the AuEhoríty sha11 pay an additional ¡ienalty charge of 6percent per year for each day the payment is- delinquent 6eyondthe due date. Furt,her, the Àuthority shalI pay anf fees incurredfor debt correct.ion services associaled with a'definquånt,
payment.

(b) The Ínterest charge rate shalr be the greater ofthe rate prescribed quarterly in-the Federal Register by theDepartment of the Treagury for application to overdue pa)¡ments,or the ínterest rate of 0.5 percèñt per mont,h prescribäd'by
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Section 6 of the Reclamation project Act of t-939 (public Law 76-260) , The i-nteresÈ charge rate áhat1 be determíned as of the duedare and remain fixed toi tire durariãn 
"t-irrã-ä;ïild;nr period.

(c) Ïthen a partia] nayment on a d,erinquen. account, ÍsreceÍved, rhe amounr réceived ãnãrr ue-âppri¿ã-fi;il] ro rtrepenarty, secondÌy to Ehe admÍnisrrari.ru ä-t urg;r;--ñi;d ro rheaccrued interest, and fínally to the overduã påy*;;:
(d) NoEhing cont,ai-ned ín this ArEicle r.g shalr appry

to the Aut,hority when it acts as the fiscal agent of the united
St,aEes pursuant to this AgreemenÈ.

LÏABTIJITY

L9. (a) The Authority hereby aglrees rhat it wirl not
assert that the united states, its agents and. empl0yees are
responsibl-e or Iiable for any liabiIíty on account, of personal
injury, death, or property damage of any nature whatsoever and by
whomsoever a.serted arislng out of any act or omissÍon of the
Authority, Íts agents or employees under this Agreement;
Provj-ded, that the Authoríty does not assume any riabÍlity to the
united sEates or any other person or persons for damages or
injuries caused by (1) any action or omission by the Unit,ed
states, Íncluding any action or omission by the united stat,es in
the planning, design, construction, or oM&R of the project l,lorks
prlor to the date of transfer of the projecE works Eo the
Authority for OM&R, (21 any directíve given by Ehe Contracting
officer to the AuthoriÈy relating to the oM&R of the projecÈ

!{orks, or (3) acts of God, riot, war, the enactment of any
gfovernmentar 1aw, executive or judiciar order or decree, or by
any other cause beyond the reasonable contror of the Authority,
lts members, offlcers, directors, agents and employees.
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(b) The united st,at.es hereby agrees that it, wirr not
assert that t,he Authority, it,s members, officers, direct,ors,
agents and employees are responsible or 1iab1e for any craims,
demands, act,ions and causes of action, ross or damage, cost or
expense, or for any líability on account of personal injury,
death or property damage of any nature whatsoever and by
whomsoever assert,ed arising out of any act or omíssion of t,he

united states, its agents or emproyees under thÍs Agreement

including, but not limited t,o (t) any action or omissíon by the
unít,ed st,ates, incruding any action or omission by the unit,ed
st'ates in the planning, design, const,ruct.ion, or oM&R of t,he

Project l¡Iorks prior to the dat,e of transfer of the project works
to t,he Aut,hority for OM&R, (Z) any direcÈive given by t,he

contracting Officer to the AuthoriEy relatÍng to the OMscR of the
Project works, or (3) acts of God, ríot, war, the enactment of
any governmenLal law, executive or judicial order or decree, or
by any ot,her cause beyond t,he reasonable cont,ror of t,he

Authority, its members, officers, directors, agents and

employees,' Provided, that Articre 19(b) (3) sharr not apply ín
ci-rcumstances where the damage results from the fairure of the
Authority Lo implement a legarly applicable 1aw, executj.ve or
judícia1 order or decree.

(c) Within thirt,y (30) days of t,he receipt of any

claim which may result, in the imposition of }iability on either
party to t,his Agreement relating t,o t,he project vüorks or this
Agreement,, t.he parties sharr notify each other of such claim and
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provide a copy of that craim, if it is in written form. The

Authority and the united states shall have the right Lo intervene
in any actÍon arising from such a claim, and the parties sharl
have the right to name each other as indispensable parties in any
such action. rn t,he event of such a claim, ei_t,her party may

bring action against the other if the party against which such
claim is made believes some or all of the liability arising under
such claim should be borne by the other party. The parties
understand that the payment of any money damages by the united
states may be subject to the availability of appropriat,ed funds.

HAZÃRDOUS MATERIALS

20. (a) The Authority shatl compry with arl applicabre
Federal, st,ate, and local laws and regulations, existing or
hereafter enacted or promurgated, concerning any Hazardous

Material that will be used, produced, transported, stored, or
disposed of on or in lands or waters of t.he project lrlorks.

(b) The Authority shalr t,ake reasonabre steps to
prevent the deposit or release of Hazardous Material on or in
lands or $taters of t,he Project Works if such deposit or release
would violate applicable laws or regurations. The Authority
shall initiate immedÍate remedial action upon discovery of any

event or conditíon which may or does result in such a deposit or
release. Within t.wenty-four (24) hours of the discovery of any

such event, or condition, the Authority shalt report such event or
condÍtion to the contracting officer with fulr detairs of the
remedial actÍons taken and to be taken.

40



1

¿

3

4

5

6

7

I

9

10

11

1-2

13

14

-.)

(c) vioration of any of the provlsions of this Article
20 shall make the AuÈhoriÈy riable for any and arl penarties and
fines assessed by Federar, sÈater or rocal enforcement agencies
as a result of such violaÈion, and for the cost of full and
compleÈe remediaÈion and/or restoration of the project works or
waÈer in Èhe project lrlorks that are adversery affected as a

result of the violation.
(d) The AuthoriÈy sharl incrude the provisions

contained in Articles 20 (a) through (c) hereof in any
subconÈracÈ or third party contract it may enter into pursuant, to
this Agreement.

(e) The contracting officer, using reasonable
diligence, shall provide information necessary for Èhe Authority
Èo comply with the provisions of this Article 20.

(f ) NotÌ^rithstanding any other provision of Ehis
Articre 20, in addition to any rJ-ghcs the Authority may possess
under Articre 19 hereof, with respecÈ to any Hazardous Material
present in, on or under Èhe project works as of August !9, ],9g6,
nothing ín thls Agreement sharr be const,rued to alÈer the
financial responsibillty of the united states, if any, for (1)

all penalÈies and fines assessed by Federal, sÈate t ot rocal
enforcement agencies in connection therewíth and (2) cosÈs

incurred by the Authority in connectl-on with the disposar,
creanup or other remedial actions t,he AuthoriÈy underÈakes in
connect,ion Èherewith.
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2L. The provisÍons of this Agreement shalr appry to and
bínd the successors and assígns of the respective partíes, but
assignment or transfer of this Agreement by the Authoríty, or any
part thereof or interest thereÍn, shall not be varid unress and
until approved by the conEractÍng officer in writíng. Any waÍver
at any time by any party to this Agreement of Íts rÍghts wíth
respect to a defaultr of any other matter arising in connection
wíth this Agreement, shall not be deemed to be a waiver with
respect to any subsequent default or matter.
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22. The expenditure or advance of any money or theperformance of- any obrigation of the uniied states under thisAgreement shall be contingent.upon appropriation or al_rotment offunds. Absence. of 
. appropiiatio-n 

"r äirå[,ment of funds shall notrelieve rhe Authgrity- frõm any- oblÍgJtiã". under rhis Agrreement.No. liabÍlity shall aócrue to Êhe uníteá-states in case funds arenot approprÍated or allotted.
OFFIEIALS NOT TO. BENEFIT

23. No member of or delegate to congress, ResidentcommissÍoner or official of chã authority shal1 benefit from thisAgreement other than as a water user or iandowner in the samemanner as other waler users or 1andownerg.

24. The Autho5íty, in carrying
comply $rith all applicáb1e water- anãregulatíons of the United States andshall obtaÍn alI required permits orappropriate Federal, Statel or local

out this Ag,reement,, shallair pollution laws andthe State of California,
1ícenses from the
authorities.

and

CoMPLIANCE WrTH CIVIL RIGHTS ti\hrs At{n REcullj\Trolvs

25. (a) The Authorír
Civil Rights Acr of Lg64 (+
RehabÍlÍtatíon Act of Lg75DiscrÍminatíon Act of Lg75Disabilities Acr (p.L. LO1-

shall comply with Títle VI of theU.S.C. 2000d), Section 504 of the
:L. 93-LL2, âs amended). the Age
2. U.S.C. 6j-01_, €t seq.) , Ameriõan6), and any other applÍcable civil
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rights lawsr âs well as with their respectiveregulatÍons and guidelines imposãã bt-Ëh; u.s.InterÍor and/or Bureau of Reciamatioå.

ímplementing
Department of the

(b) These statutes require that no person in theunited states sharr, o' the grouñas of race, color, nationalorigin, handicap, _age, sex, õr religiã"] be excluded fromparticipation iñ, bã denied rhe ¡""Ëii-Cå or, or be otherwisesubjected to díscrimínation under 
""v-pi"gram or activityreceiving f inancÍal asgi-stance f rom Lrrã-e.rr"au of Recramation.By executing this Agreement, the Authðriiy agree to immediatelytake anv measuTes. necessary !o i*pi.*ã"r-tr,iË-ãurié"fîå.,,including permirring officiars of'rrrã-u"ired srareË tã- inspecrpremises, programs ãnd documents.

(c) The Authority makes this Agreement inconsi-deration of and for the purpose of oÉtai;ilõ ãny ana arlFederar grants, 10ans, contracts, property di-scounts or otherFederar financial assistance extenäed after the date hereof tothe.Aurhoriry- by rhe Bureau of Reclamariãn, i"ãrüãirrg"iirr"ncía1assistance, which were approved before sùcrr date. tñe authorityrecognizes and- agree ttrat- such Fe¿eiài ãssistance wÍll beextended in retiance on the representations and agrããments madein this article, and that the ûnited stãies reserves the right toseek judicial enforcement thereof

EOUAIJ , OPPORTUNITY

26.
agrees as ?"r]"g t'he performance of this Agreement, the Authorityfollows:

(a) The Authority wirr not discrimínate against anyemployee or appricant for åmploy*ent ¡Àãã""" of race, color,religion, sex, agê, handicap-, o, national origin. -iír"'Authority
will take affirmative action to ensure that applicants areemployed, ârid _rhar employees are rreared d;rÍ;õ-;*frã|-rn""t,without regard to their iace, coIor, i"iigrorr, sex or nationalorígin. such action shall includå,'¡"i-"ot be limited to, thefolIowíng : Employment, upgrad.ing,' aã*otïorr, or transfer;recruitment or reèruitmenl-adverËi"i"gi -layoff o, t"i*ination;rates.of p?y or other forms.of comp..rãåtiorr; and selection fortraining, including apprenticeship'. - iñ; Aurhority agree Lo postín conspicuous plaãesl-avaírabl:-!" .*pioy..s and applicants foremploymenr, noríces ro.be provided bt ih;- conrracriãi-otticersetting forth the provisio-ns of this rrorrái""rimínatiõn clause.
_ (b) The Authority wi1l, in aIr solicitations oradvertisement,s fo5 empJgyeås placed uv-ãr on behalf of theAurhoriry srare rhar ã11- qualitiea "firiã""rs wirl receiveconsideration for employmdnt without ãiããriminatíon because ofrace, color, rerigion, êex, â9e, handícáp, or nat.ionar origin.
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(c) The Authority wirr send to each rabor union orrepresenraríve of workers wittt rniãü-tËãy have a cor_recrivebargaining agreement or orhei ."ñtiã.t"ã, understarãirg, anotj-ce, ro be.provided by rhe coniiããii"g officãi,--ãã.,ri"irrg rhesaid rabor union or workår"' rãpr""ã"iåËirr" oi-¡hå il¿horiry,scommitments under section 202 oi e*""ùii.,ru order Lr246 ofseptember 24, -rg6s, and shaIl p""È ãðfiãs or rhe norice inconspicuous places avairabr" rð "*piãiããs and applicanrs foremployment.

(d) ttr3 aullroriÈy-wirr comply wirh all provisions ofExecutive order No. LL246 ô{ septembär'z'q, Lg6s, ä;-amended, and
;jr:f 

rules resularions and r.iu.,r-r,i-oid""" of 'tñã ðäcrerary or

(e) The. Auth?{ity wirr furnish arr information andreports required by said amended Executive Order and by therules, regulations and orders of the sãcr"rãrv-åt*i,åuã", orpursuant thereto, and wirt permit access to iÉs-b";Ë; recordsand accounrs by rhe conrracÈing otiiã.r-ana the seãiãúary otLabor for purposes of investigãti"n iã-""."rrain ãã*õii.nce wirhsuch ru1es, regulaE j-ons and oiders.
(f) rn the event of the Authorítyrs noncomplíance withthe nondiscrimination clauses of tt¡is Ã!i..*.nt or witt, any ofthe said rules, regurations or_ord.ers, Ërri" Agrreement may becanceled, terminat,ed or suspelded, in'wiråre 

"í-r" pärt, and theAuthoritY q"y be declared iireligiúre -rðr- 
turttrer Governmenrcontracts in accordance with prõcedures authori-zed in-àaidamended Executive order, and ãuch oitt". åanctions may be imposedand remedies invoked as provided in ".ia-e*.cutive oiaàr, or bytyl", regulation or order of the seciài"ry of Labor,-or 

""otherwise províded by 1aw.

- (g) Tl: Authority wilr incrude the provísions ofparagraphs (a) ,through (g) - in every subcontraèt or p,rr"hase orderunless exempEed by tñe rúIes, regulations or orders of thesecretary of Labor issued pursuant to sectj-on 204 of said amendedExecutíve order, so thar süch provisionã-wírr È"-¡i"¿iig .,po,each subconrractor or vend.or. -The Authoritv ,irr-tätã'"r.naction with respect_to any subcontract or pùrctras. o.d"r as maybe directed by Lhe secretäry of r,abði-""-"- means of enforcingsuch provisions, incruding åanctions tði noncompriance: provided,however, thar in rhe evenÉ the Aurh;ri¡; becomeã invãive¿ in, oris threatened with, 1itígatior, ,itñ-ã-"íU."rrtractor or vendor asa result of such.direcEíón,.the Authoriiy *"y reguest the Unítedstates to enter into such litigatÍon to irotect the interests ofthe United States.
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NOTICES

27. Any notice, demand, or reguest authorized or required
by Ehis Agreement shall be deemed to have been gíven, on behalf
of the Authority, when mailed, postage prepaíd, or delivered to
the south-central california Aréa office of the united staEes
Bureau of Reclamat,ion, 2366 North Grove rndustrial Drive, suite
l-06, Fresno, cA 93727 -i-gs1 and on beharf of the united states,
when maired, postage prepaid, or delivered to the Board of
DÍrectors of the Friant water Users Authority, 845 North Harvard
Avenue, L,indsay, cA 93247-1215 or such other address as from time
to time may be designated in a written notice to the parties of
this AgreemenL; Provided, that Ehis Article 27 shall not preelude
the effective service of such notice by other means.

TERMTNATION OF COOPERÀTTVE AGREEMENT

28. Effective March 1, 1999, that certain cooperative
Agreement No, 6-Fc-20-04180 between the parties dated August 19,
1986, shalr be terminated; provided, Ehat alt obligations of the
parties thereunder which survive a termination of such

cooperative Agreement shatl be unaffected by such termination.
MODIFTCATTpNS

29. Each of Ehe partÍes reserves the right to propose

modifications to this Agreement at any Eime while it is in
effect. rf either party proposes any such modifications, the
parties shall promptly attempt to negotiate in good faith an

amendatory agreement, to accommodate the proposed modifications.
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1 rN wrrNEss WHEREOF, the part,ies hereto have execut,ed
t,his contract as of the day and year first above written.

I]NITED STATES OF A}4ERICA

(SEAL) AÈiriûtJlD Alì T0 I.EGÀL "'*'.1

J
3
4
5
6
7
I
9

10
11
L2
13
L4
15
16
L7
18
19
20
2t
22
23
24
25
26

fQRllt,'rNDSUtFlCiEtlQL _

,þr,*," 
( Jfr','øeu'

,/ OFFIEE OF REGIOilIAL SOLICITOR
Dir"',\ìiiiìiiiÌ 0t. il.iE lüTÊnloß

By,
Reg
Mid

on Direc oï,
-Pacific Region

Bureau of ReclamatÍon

Frj-ant Water Users AuÈhority

By,
t-rman,

Board of Directors
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35
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(SEAT,)

Attest:

Se retary

(r:\cccotirls.FWu)
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EXHIBIT À

IJIST OF PRO{'ECT WORKS

FrianE Water Users Authorit,y

PROiIECT WORKS:

Friant-Kern Canal and Appurtenant Works

1



EXHIBIT B

LISI OF OBTJIGATIONS TO COI{\'EY AI{D
DISTRIBITTE üIATER IN AI\TD FRou THE PROITECT sIoRKs

Friant Water Users Authorit,y

Water Servicq ContracËs:

Millerton, Lake

Fresno Co. frlaterworks #Lg

Gravelly Ford WD

Madera, County of
Orange Cove, City of

E'rianf -Kern Canal

Arvin-Edison WSD

Delano-Earlimart fD
ExeÈer ID

Fresno, City of
Fresno, County of
Fresno ID

Garfield WD

International htD

Ivanhoe ID

Kern County WA

I-.,ewis Creek WD

Lindmore ID

Lindsay, CiEy of
Lindsay-SÈrathmore ID

I¡ower Tule River ID
Orange Cove ID

l-4-06-200-5904-rR2

1-07 -20-w0242-TR2

14 -06 -20 0 -2406A- IR2

14-06-200-5230I

t 4-06-200-229A-TF.2

I75r-33 27R

I75r-2508R

t 4-06-200-8901

1-4-06-200 - 8292A

L4-06-200 -tt22A-TR2

14-06-200-942]--IR2

L4-06-200-585A-IR2

I75r- t_809R

7 -07 -20-WL404

14-06-200-L91LA-IR2

I75r- L 63 5R

5-07 -20-W0428

ILr-L5L4R

T75r-277LR

I75r- 1672P.

1
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Orange Cove, City of L4_06_2OO_5230_IR2

Porterville ID I75r_4309R

SaucelÍto ID TTSn-2604R

Shaftef-Vtasco ID 14-06- 2OO_4032_}'F<}

So. San iloaguín MUD I1r-L460R

Stone Corra1 ID IZ5r-2555R

Tea Pot Dome t{D L4-06-2OO_7430_IR2

Terra Bella ID T.75r-2446R

Tulare ID I75r-2485R

Tu1are, County of t4-06-2OO-g293A

ArvÍn-EdÍson WSD 4-06-200-299x

Fresno, County of L4-06-2OO-9292A-IR2

Hills VaIIey ID 14-06-2OO-8466A-IR2

Kern-Tu1are !{D I4-06-2OO-B6O1A-IR2

Lower TuIe RÍver ID 14-06-2OO-823ZA-IR2

Pixley ID t4-06-2OO-g23gA-IR2

Rag Gulch WD L4-06-2OO-B36ZA-IR2

TrÍ-VaIIey WD L4-05-2OO-8565A-IR2

lulare County of I4-06-200-9293A-IR2

Wa4ren Àet ContracÈs:

There are no long-term Warren Acb Contract obligations aÈ thÍstÍme.

Water Rigrht ContracÈs:

Round Mount.aÍn Ranch 14-06-200-7932

Refuge Delj-vgrj.ee:

No current contract,s for refuge water deliveries, but use ofthe FrÍant,-Kern Canal is beÍng considered as part, of a
Iong-t,erm conveyance alt.ernative .
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