
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit A  



BEFORE THE STATE WATER RESOURCES CONTROL BOARD OF THE STATE OF CALIFORNIA
ATTORNEY OR PARTY WITHOUT ATTORNEY REQUESTING SUBPOENA (name, address, and telephone no.): FOR STATE WATER BOARD USE ONLY

Kevin M. O'Brien
David R.E. Aladjem
Meredith E. Nikkel
Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814

REPRESENTING: SaCY'diTt2rit0 Valley Water Users ( "S~IWU" )
TITLE OF THE PROCEEDING:

California WaterFix Change Petition Hearing

0 SUBPOENA Q RE HEARING

SUBPOENA DUCES TECUM Q RE DEPOSITION

THE PEOPLE OF THE STATE OF CALIFORNIA, TO (name): UIl].t@C~ States Bureau Of Reclamation

1. YOU ARE ORDERED TO APPEAR AS A WITNESS in this proceeding as follows unless you make special agreement with the person
named in item 3:

a. gate: July 7 ~ 2 017 time: 5 : 0 0 p . m .

b. Address: 
V1c1 electronic submittal to WaterFix FTP

2. AND YOU ARE:

a. Q Ordered to appear in person. (Wat. Code, § 1080; Gov. Code, § 11450.10; Cal. Code Regs., tit. 23, § 649.6(a).)
b. Q Not required to appear in person if you produce the records described in the accompanying affidavit in compliance with Evidence Code

sections 1560 and 1561. (Wat. Code, § 1080; Gov. Code, § 11450.10(b); Cal. Code Regs., tit. 23, § 649.6(a).)
c.~Ordered to appear in person and to produce the records described in the accompanying affidavit. The personal attendance of the

custodian or other qualified witness and the production of the original records is required by this subpoena. The procedure authorized by
subdivision (b) of section 1560, and sections 1561 and 1562, of the Evidence Code will not be deemed sufficient compliance with this
subpoena. (Wat. Code, § 1080; Gov. Code, § 11450.10; Cal. Code Regs., tit. 23, § 649.6(a).)

3. IF YOU HAVE ANY QUESTIONS ABOUT WITNESS FEES OR THE TIME OR DATE FOR YOU TO APPEAR, OR IF YOU WANT TO BE
CERTAIN THAT YOUR PRESENCE IS REQUIRED, CONTACT THE FOLLOWING PERSON BEFORE THE DATE ON WHICH YOU ARE TO
APPEAR:

a. Name: M2Y'2Clith E. Nikkel b. Telephone number: (916) 444-1000

(Gov. Code, § 11450.20(a); Code Civ. Proc., § 1985.2.)

4. WITNESS FEES: You are entitled to witness fees and mileage actually traveled, both ways, as provided by law. Request them from the
person who serves this subpoena or from the person named in item 3. (Wat. Code, §§ 1081, 1083, 1084; Gov. Code, §§ 11450.40, 68070 et
seq.; Code Civ. Proc., §§ 1986.5, 2065.)

5. If you object to the terms of this subpoena, you may file a motion for a protective order including a motion to quash with the hearing
officer assigned to your case. Motions must be made within a reasonable period after receipt of the subpoena, and shall be made with
written notice to all parties, with proof of service upon all parties attached. In response to your motion, the hearing officer may make an
order quashing the subpoena entirely, modifying it, or directing compliance with it, or may make any order needed to protect the parties
or witnesses from unreasonable or oppressive demands, including unreasonable violations of the right to privacy. (Gov. Code,
§ 11450.30.) (Send motions to: The State Water Resources Control Board, Office of Chief Counsel, P.O. Box 100, Sacramento, CA 95812-0100.)

DISOBEDIENCE OF THIS SUBPOENA MAY CAUSE YOU TO BE LIABLE FOR CONTEMPT AND OTHER PENALTIES PROVIDED BY LAW

(Wat. Code, §§ 1090-1097; Gov. Code, §§ 11450. ), 11455.10-11455.20.)

Dated: June 2 9 , 2 017 ~-/~ ~~"~J

gpURCEg (signature)

Name:

ẁ  ~~~ ~ o Title: l..l~ l ,~ ~ ~~
~d ~p ~

• C'gCIFORN~
P

Unless issued by an attorney pursuant to Code of Civil Procedure, (See reverse for Endorsement on Subpoena, if used, and Proof of Service)
Section 7985, subdivision (c), the original subpoena is embossed with this seal.
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PROOF OF SERVICE OF SUBPOENA
(Gov. Code, § 11440.20; Code Civ. Proc., §§ 1987, 1987.5, 1988, 1989, 2015.3, 2015.5.)

1. I served this subpoena ✓Q subpoena duces tecum and supporting affidavit by:

Q personally delivering a copy to the person served as follows:

a. Person served (name): b. Date of delivery:

c. Address where served: d. Time of delivery:

e. Witness fees and mileage both ways (check one): f. Fees for service.

(1) ~ were paid. Amount: $ Amount: $
(2) ~ were not paid.
(3) ~ were tendered to the witness's public entity employer as required by

Government Code § 68097.2.
The amount tendered was $

Q delivering true copies thereof by certified mail, return receipt requested, to the address as shown below.
Q delivering true copies thereof enclosed in a sealed envelope to a messenger for immediate personal delivery to the address as

shown below.

Address where served:

Served via electronic mail to the attached service list in accordance with the Hearing Notice procedures.

2. I certify that I received this subpoena m subpoena duces tecum for service on
Date

declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct and that this declaration is executed on:
Date ~at (place)Signature

(For California sheriff, marshal, or constable use only)
certify that the foregoing is true and correct and that this certificate is executed on:

Date ~at (place)

California

California

NOTE: IF THIS SUBPOENA IS ISSUED IN CONNECTION WITH A HEARING IN AN ADJUDICATIVE PROCEEDING UNDER
GOVERNMENT CODE § 11400 ET SEQ., THE ATTORNEY OR PARTY WITHOUT AN ATTORNEY REQUESTING THIS SUBPOENA
MUST PROVIDE A COPY OF THE SUBPOENA TO EVERY PARTY IN THE HEARING, AND FILE A COPY WITH THE STATE
WATER RESOURCES CONTROL BOARD. THE COPY PROVIDED TO THE STATE WATER RESOURCES CONTROL BOARD
MUST BE ACCOMPANIED BY A CERTIFICATE OF SERVICE LISTING THE NAMES AND ADDRESSES OF PARTIES WHO WERE
PROVIDED COPIES IN ACCORDANCE WITH GOVERNMENT CODE § 11440.20. (Gov. Code, § 11440.20; Cal. Code Regs., tit. 23,
§ 648.4(c).) (Send to: The State Water Resources Control Board, Office of Chief Counsel, P.O. Box 100, Sacramento, CA 95812-0100.)

ENDORSEMENT ON SUBPOENA IN A PROCEEDING
OTHER THAN AN ADJUDICATIVE PROCEEDING

Pursuant to Water Code §1086 and upon affidavit of (copy attached) showing that the testimony of the witness
ordered by the subpoena to appear is material and necessary to this proceeding, it is required that said witness attend this proceeding.

Dated:
(signature)

Name:

Title:
State Water Resources Control Board

NOTE: This ENDORSEMENT is required if the subpoena is in connection with a proceeding other than a hearing under Government Code
§ 11400 and the witness is being compelled to testify at a location that is both out of the witness's county of residence and 150 miles or

more from the witness's place of residence. (Wat. Code, § 1086; Cal. Code Regs., tit. 23, § 649.6(c).)
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DOWNEY BRAND LLP
KEVIN M. O'BRIEN (Bar No. 122713)
DAVID R.E. ALADJEM (Bar No. 152203)
MEREDITH E. NIKKEL (Bar No. 254818)
621 Capitol Mall, 18th Floor
Sacramento, CA 95814-4731
Telephone: 916.444.1000
Facsimile: 916.444.2100
kobri en@downeybrand. com
daladj em@downeybrand. com
mnikkel @down eybrand. com

Attorneys for Protestants
Reclamation District 108 et al.

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the matter of Hearing re California
WaterFix Petition for Change

I, David R.E. AYacljem, declare as follows:

AF'F~DAVIT IN SUI'POY~T OF
SACRAMENTO VALLEY WA'~'~E~
USERS' SUBPOENA DUCES TECUtI~ '~'~
iJl\'ITED STA'S'ES B~JREAU OF
RECLAMATIQ~N

[Cal. Wat. Code, § 1080; Cal. Gov. Code, §
11450.10; Cal. Code Regs., tit. 23, § 649.6]

1. I am an attorney admitted to practice law in the State of California and attorney of record

for some members of the Sacramento Valley Water Users ("SVWL1") in this proceeding. The

following matters are within my personal knowledge, and if called as a witness, I could

competently testify thereto.

2. I am informed and believe that on June 26, 2017, the United States Fish and Wildlife

Service ("USFWS" or the "Service") and National Marine Fisheries Service ("NMFS") each

released a Biological Opinion ("BiOp") regarding the California WaterFix project ("WaterFix").

3. The BiOps reference documents and information that contain changes to the proposed

action that are not reflected in the proposed action as described in the July 2016 Biological

Assessment for WaterFix. (See USFWS BiOp, pp. 11-12; NMFS BiOp, p. 13.) Specifically, this

subpoena duces tecum requests that the United States Bureau of Reclamation ("Reclamation")
1
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produce the following documents and modeling files as described in the BiOps that are within

~~ Reclamation's possession or under its control:

a. "On May 8, 2017, Reclamation transmitted an initial package of changes to the

project description that have occurred since submission of the BA (Reclamation

2017a)." NMFS BiOp, at 9.

b. "On May 24, 2017, DWR transmitted a final package of changes to the project

description and reconciliation with other sections of the BA (DWR 2017). This

package includes, among other components, a revised adaptive management

program, implementation agreement, and implementation schedule; revisions to

timing of some construction activities; revisions to operations of the proposed

action; and commitment to habitat restoration." NMFS BiOp, at 9-10.

c. "On June 2, 2017, Reclamation provided correspondence identifying the May 24,

2017, package of changes to the project description as the final proposed action for

consultation (Reclamation 2017b)." NMFS BiOp, at 10.

d. A Draft Permit for Incidental Take that was issued under Section 2081(b) of the

California Endangered Species Act by the California Department of Fish and

Wildlife. Appendix A2 to the NMFS BiOp, at 3-1, n.l.

e. "Model results" and/or "sensitivity analysis" that were submitted to USFWS on

May 5, 2017, that purportedly "confirmed the effects of the operational updates are

within the range analyzed in the BA." Appendix A2 to the NMFS BiOp, at 3-81,

n.27; id. at 3-91, n.42.

f. Modeling that was performed in connection with the California Department of

Fish and Wildlife's draft 2081(b) Incidental Take Permit, specifically regarding

spring outflow criteria. Appendix A2 to the NMFS BiOp, at 3-86, n.38.

g. On May 5, 2017, "[t]he Service received] from DWR revisions to the project

description including Guiding Principles for CWF actions and subsequent

consultations, changes to operations of the NDD and pulse flow protections for

salmonids, changes to south Delta operations in October and November, and
2
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changes to delta smelt compensatory mitigation along with a new long-term

sensitivity analysis simulation of the PA which included some of the changes."

USFWS BiOp, at 7-8.

h. On May 24, 2017, "[t]he Service received] from Reclamation and DWR

modifications to the project description, BiOp Resolution Log, Adaptive

Management Framework and funding assurances." USFWS BiOp, at 8.

i. On May 30, 2017, "[t]he Service received] an email from DWR with written

clarifications to the longfin spring outflow criteria." USFWS BiOp, at 8.

j. The BiOp Resolution Log that the BiOp indicates is included as an appendix to the

USFWS BiOp, but does not appear to be included. See USFWS BiOp, at 12.

4. Alternative 4A ,the preferred alternative from the Recirculated Draft Environmental

Impact Report/Supplemental Draft Environmental Impact Statement for Water Fix, is the project

proposed by the Deparhnent of Water Resources and Reclamation in the WaterFix Change

Petition.

5. Many or all of these documents appear to be dated in May and June 2017, so the

information and changes to the proposed action could not have been included in Alternative 4A

described in the Final Environmental Impact Report/Environmental Impact Statement

("EIR/EIS") for WaterFix that was released in December 2016.

6. The requested documents and information appear to describe changes to the proposed

project that, if implemented, could result in a significantly different project than the project

described as Alternative 4A that is the subject of the WaterFix Change Petition.

7. Good cause exists for the production of documents described in paragraph 3 because the

nature and significance of the changes to the proposed project cannot be fully understood without

reviewing the requested documents and modeling files.

8. In addition, the documents and information requested concern the issues identified as

within the scope of both Part 1 and Part 2 of the Change Petition Hearing. The requested

documents reflect changes to the construction and operation of WaterFix that may result in new

impacts to legal users of water that were not considered in Part 1 of the hearing. While Part 1 of
3
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the hearing is nearing completion, the Notice of Public Hearing for the WaterFix Change Petition

explains that "issues that arise out of the [Endangered Species Act] and [California Endangered

Species Act] processes that have a material bearing on the issues addressed in the first part of the

hearing, those issues may also be revisited in the second part of the hearing." (Notice of Petition

and Notice of Public Hearing for the California WaterFix Project, p. 11 (Oct. 30, 2015).) The

requested information and documents arise out of the federal and state Endangered Species Act

processes and reflect changes to the project description that may have a material bearing on the

issues of injury to legal users of water, which is the subject of Part 1 of the Hearing. As such, the

requested materials are relevant and necessary for the parties and the SWRCB to be fully apprised

of the potential impacts of the WaterFix Project on legal users of water and to determine whether

or not it maybe appropriate to revisit Part 1 issues in Part 2 of the hearing.

9. I am informed and believe that the documents and modeling files requested in the

Subpoena Duces Tecum, served herewith, are within Reclamation's possession and/or control, as

they were submitted during formal consultation with USFWS and NMFS regarding the WaterFix

project proposed by Reclamation.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 29th day of June, 2017 in Sacramento, California.

By:

David R.E. Aladjem

14874122 ■
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BEFORE THE STATE WATER RESOURCES CONTROL BOARD OF THE STATE OF CALIFORNIA
ATTORNEY OR PARTY WITHOUT ATTORNEY REQUESTING SUBPOENA (name, address, and telephone no.): FOR STATE WATER BOARD USE ONLY

Kevin M. O'Brien
David R.E. Aladjem
Meredith E. Nikkel
Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814

REPRESENTING: SdCTdii12rit0 Valley Water Users ("SVWU")
TITLE OF THE PROCEEDING:

California WaterFix Change Petition Hearing

Q SUBPOENA Q RE HEARING

Q SUBPOENA DUCES TECUM Q RE DEPOSITION

THE PEOPLE OF THE STATE OF CALIFORNIA, to (name): California Department Of Water Resources

1. YOU ARE ORDERED TO APPEAR AS A WITNESS in this proceeding as follows unless you make special agreement with the person
named in item 3:

a. Date: July 7 ~ 2 017 time: 5 : 0 0 p . m .

b. Address: 
Vl3 electronic submittal to WaterFix FTP

2. AND YOU ARE:

a. Ordered to appear in person. (Wat. Code, § 1080; Gov. Code, § 11450.10; Cal. Code Regs., tit. 23, § 649.6(a).)
b. Q Not required to appear in person if you produce the records described in the accompanying affidavit in compliance with Evidence Code

sections 1560 and 1561. (Wat. Code, § 1080; Gov. Code, § 11450.10(b); Cal. Code Regs., tit. 23, § 649.6(a).)
c. Q Ordered to appear in person and to produce the records described in the accompanying affidavit. The personal attendance of the

custodian or other qualified witness and the production of the original records is required by this subpoena. The procedure authorized by
subdivision (b) of section 1560, and sections 1561 and 1562, of the Evidence Code will not be deemed sufficient compliance with this
subpoena. (Wat. Code, § 1080; Gov. Code, § 11450.10; Cal. Code Regs., tit. 23, § 649.6(a).)

3. IF YOU HAVE ANY QUESTIONS ABOUT WITNESS FEES OR THE TIME OR DATE FOR YOU TO APPEAR, OR IF YOU WANT TO BE
CERTAIN THAT YOUR PRESENCE IS REQUIRED, CONTACT THE FOLLOWING PERSON BEFORE THE DATE ON WHICH YOU ARE TO
APPEAR:

~ a. Name: M2Y'2di th E . Nikkel b. Telephone number: (916 ~ 444 - 10 0 0 ~

4. WITNESS FEES: You are entitled to witness fees and mileage actually traveled, both ways, as provided by law. Request them from the
person who serves this subpoena or from the person named in item 3. (Wat. Code, §§ 1081, 1083, 1084; Gov. Code, §§ 11450.40, 68070 et
seq.; Code Civ. Proc., §§ 1986.5, 2065.)

5. If you object to the terms of this subpoena, you may file a motion for a protective order including a motion to quash with the hearing
officer assigned to your case. Motions must be made within a reasonable period after receipt of the subpoena, and shall be made with
written notice to all parties, with proof of service upon all parties attached. In response to your motion, the hearing officer may make an
order quashing the subpoena entirely, modifying it, or directing compliance with it, or may make any order needed to protect the parties
or witnesses from unreasonable or oppressive demands, including unreasonable violations of the right to privacy. (Gov. Code,
§ 11450.30.) (Send motions to: The State Water Resources Control Board, Office of Chief Counsel, P.O. Box 100, Sacramento, CA 95812-0100.)

~ DISOBEDIENCE OF THIS SUBPOENA MAY CAUSE YOU TO BE LIABLE FOR CONTEMPT AND OTHER PENALTIES PROVIDED BY LAW

(Wat. Code, §§ 1090-1,097; Gov. Code,§ 11450.20(b), 191155.10-11455.20.)

Dated: JUri2 2 9 , 2 017 ~'`~/" ~'' ~-~ V l~ "`-/'

gpURCEg (signature)
p~ ~U~~K~ cp

~~,~ ~, Name: Merec,~~-11~ L . ~~l~I~ kr~
0 ~'`

w ~~~ m o° Title: I.CJ \~-►'~ cifra

• C'q IIFORN~
P

Unless issued by an attorney pursuant to Code of Civil Procedure, (See reverse for Endorsement on Subpoena, if used, and Proof o/Service)
Section 1985, subdivision (c), the origins! subpoena is embossed with this seal.

7/00



PROOF OF SERVICE OF SUBPOENA
(Gov. Code, § 11440.20; Code Civ. Proc., §§ 1987, 1987.5, 1988, 1989, 2015.3, 2015.5.)

1. I served this subpoena ✓Q subpoena duces tecum and supporting affidavit by:

Q personally delivering a copy to the person served as follows:

a. Person served (name): b. Date of delivery:

c. Address where served: d. Time of delivery:

e. Witness fees and mileage both ways (check one): f. Fees for service.

(1) ~ were paid. Amount: $ Amount: $
(2) ~ were not paid.
(3) ~ were tendered to the witness's public entity employer as required by

Government Code § 68097.2.
The amount tendered was $

Q delivering true copies thereof by certified mail, return receipt requested, to the address as shown below.
Q delivering true copies thereof enclosed in a sealed envelope to a messenger for immediate personal delivery to the address as

shown below.

Address where served:

Served via electronic mail to the attached service list in accordance with the Hearing Notice procedures.

2. I certify that I received this Q subpoena m subpoena duces tecum for service on
Date

declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct and that this declaration is executed on:
Date ~at (place)Signature

(For California sheriff, marshal, or constable use only)
certify that the foregoing is true and correct and that this certificate is executed on:

Date lat (place)

California

California

NOTE: IF THIS SUBPOENA IS ISSUED IN CONNECTION WITH A HEARING IN AN ADJUDICATIVE PROCEEDING UNDER
GOVERNMENT CODE § 11400 ET SEQ., THE ATTORNEY OR PARTY WITHOUT AN ATTORNEY REQUESTING THIS SUBPOENA
MUST PROVIDE A COPY OF THE SUBPOENA TO EVERY PARTY IN THE HEARING, AND FILE A COPY WITH THE STATE
WATER RESOURCES CONTROL BOARD. THE COPY PROVIDED TO THE STATE WATER RESOURCES CONTROL BOARD
MUST BE ACCOMPANIED BY A CERTIFICATE OF SERVICE LISTING THE NAMES AND ADDRESSES OF PARTIES WHO WERE
PROVIDED COPIES IN ACCORDANCE WITH GOVERNMENT CODE § 11440.20. (Gov. Code, § 11440.20; Cal. Code Regs., tit. 23,
§ 648.4(c).) (Send to: The State Water Resources Control Board, Office of Chief Counsel, P.O. Box 100, Sacramento, CA 95812-0100.)

ENDORSEMENT ON SUBPOENA IN A PROCEEDING
OTHER THAN AN ADJUDICATIVE PROCEEDING

Pursuant to Water Code §1086 and upon affidavit of (copy attached) showing that the testimony of the witness
ordered by the subpoena to appear is material and necessary to this proceeding, it is required that said witness attend this proceeding.

Dated
(signature)

Name:

Title:
State Water Resources Control Board

NOTE: This ENDORSEMENT is required if the subpoena is in connection with a proceeding other than a hearing under Government Code
§ 11400 and the witness is being compelled to testify at a location that is both out of the witness's county of residence and 150 miles or

more from the witness's place of residence. (Wat. Code, § 1086; Cal. Code Regs., tit. 23, § 649.6(c).)
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DOWNEY BRAND LLP
KEVIN M. O'BRIEN (Bar No. 122713)
DAVID R.E. ALADJEM (Bar No. 152203)
MEREDITH E. NIKKEL (Bar No. 254818)
621 Capitol Mall, 18th Floor
Sacramento, CA 95814-4731
Telephone: 916.444.1000
Facsimile: 916.444.2100
kobrien@downeybrand. com
dal adj em@downeybrand. com
mnikkel@downeybrand. com

Attorneys for Protestants
Reclamation District 108 et al.

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the matter of Hearing re California
WaterFix Petition for Change

➢, ~~~~Ildl Y.E. Aladjem, decYare as follows:

AFFIDAVIT IN SUPPOIZ'T OF
SACRAMENTO VALLEY WATER
USERS' SUBPOENA DUCES TECUM
TO CALIFORNIA DEPARTMENT OF
WATER RESOURCES

[Cal. Wat. Code, § 1080; Cal. Gov. Code, §
11450.10; Cal. Code Regs., tit. 23, § 649.6]

1. I am an attorney admitted to practice law in the State of California and attorney of record

for some members of the Sacramento Valley Water Users ("SVWU") in this proceeding. The

following matters are within my personal knowledge, and if called as a witness, I could

competently testify thereto.

2. I am informed and believe that on June 26, 2017, the United States Fish and Wildlife

Service ("USFWS" or the "Service") and National Marine Fisheries Service ("NMFS") each

released a Biological Opinion ("BiOp") regarding the California WaterFix project ("WaterFix").

3. The BiOps reference documents and information that contain changes to the proposed

action that are not reflected in the proposed action as described in the July 2016 Biological

Assessment for WaterFix. (See USFWS BiOp, pp. 11-12; NMFS BiOp, p. 13.) Specifically, this

subpoena duces tecum requests that the California Department of Water Resources ("DWR")
1
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produce the following documents and modeling files as described in the BiOps that are within

DWR's possession or under its control:

a. "On May 8, 2017, Reclamation transmitted an initial package of changes to the

project description that have occurred since submission of the BA (Reclamation

2017a)." NMFS BiOp, at 9.

b. "On May 24, 2017, DWR transmitted a final package of changes to the project

description and reconciliation with other sections of the BA (DWR 2017). This

package includes, among other components, a revised adaptive management

program, implementation agreement, and implementation schedule; revisions to

timing of some construction activities; revisions to operations of the proposed

action; and commitment to habitat restoration." NMFS BiOp, at 9-10.

c. "On June 2, 2017, Reclamation provided correspondence identifying the May 24,

2017, package of changes to the project description as the final proposed action for

consultation (Reclamation 2017b)." NMFS BiOp, at 10.

d. A Draft Permit for Incidental Take that was issued under Section 2081(b) of the

California Endangered Species Act by the California Department of Fish and

Wildlife. Appendix A2 to the NMFS BiOp, at 3-1, n.l.

e. "Model results" and/or "sensitivity analysis" that were submitted to USFWS on

May 5, 2017, that purportedly "confirmed the effects of the operational updates are

within the range analyzed in the BA." Appendix A2 to the NMFS BiOp, at 3-81,

n.27; id. at 3-91, n.42.

f. Modeling that was performed in connection with the California Department of

Fish and Wildlife's draft 2081(b) Incidental Take Permit, specifically regarding

spring outflow criteria. Appendix A2 to the NMFS BiOp, at 3-86, n.38.

g. On May 5, 2017, "[t]he Service received] from DWR revisions to the project

description including Guiding Principles for CWF actions and subsequent

consultations, changes to operations of the NDD and pulse flow protections for

salmonids, changes to south Delta operations in October and November, and
2
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changes to delta smelt compensatory mitigation along with a new long-term

sensitivity analysis simulation of the PA which included some of the changes."

USFWS BiOp, at 7-8.

h. On May 24, 2017, "[t]he Service received] from Reclamation and DWR

modifications to the project description, BiOp Resolution Log, Adaptive

Management Framework and funding assurances." USFWS BiOp, at 8.

i. On May 30, 2017, "[t]he Service received] an email from DWR with written

clarifications to the longfin spring outflow criteria." USFWS BiOp, at 8.

j. The BiOp Resolution Log that the BiOp indicates is included as an appendix to the

USFWS BiOp, but does not appear to be included. See USFWS BiOp, at 12.

4. Alternative 4A, the preferred alternative from the Recirculated Draft Environmental

Impact Report/Supplemental Draft Environmental Impact Statement for Water Fix, is the project

proposed by DWR and the United States Bureau of Reclamation in the WaterFix Change Petition.

5. Many or all of these documents appear to be dated in May and June 2017, so the

information and changes to the proposed action could not have been included in Alternative 4A

described in the Final Environmental Impact Report/Environmental Impact Statement

("EIR/EIS") for WaterFix that was released in December 2016.

6. The requested documents and information appear to describe changes to the proposed

project that, if implemented, could result in a significantly different project than the projected

described as Alternative 4A that is the subject of the WaterFix Change Petition.

7. Good cause exists for the production of documents described in paragraph 3 because the

nature and significance of the changes to the proposed project cannot be fully understood without

reviewing the requested documents and modeling files.

8. In addition, the documents and information requested concern the issues identified as

within the scope of both Part 1 and Part 2 of the Change Petition Hearing. The requested

documents reflect changes to the construction and operation of WaterFix that may result in

impacts to legal users of water that were not considered in Part 1 of the hearing. While Part 1 of

the hearing is nearing completion, the Notice of Public Hearing for the WaterFix Change Petition
3
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explains that "issues that arise out of the [Endangered Species Act] and [California Endangered

Species Act] processes that have a material bearing on the issues addressed in the first part of the

hearing, those issues may also be revisited in the second part of the hearing." (Notice of Petition

and Notice of Public Hearing for the California WaterFix Project, p. 11 (Oct. 30, 2015).) The

requested information and documents arise out of the federal and state Endangered Species Act

processes and reflect changes to the project description that may have a material bearing on the

issue of injury to legal users of water, which is the subject of Part 1 of the Hearing. As such, the

requested materials are relevant and necessary for the parties and the SWRCB to be fully apprised

of the potential impacts of the WaterFix Project on legal users of water and to determine whether

or not it may be appropriate to revisit Part 1 issues in Part 2 of the hearing.

9. I am informed and believe that the documents and modeling files requested in the

Subpoena Duces Tecum, served herewith, are within DWR's possession and/or control, as they

were submitted during formal consultation with USFWS and NMFS regarding the WaterFix

project proposed by DWR.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 30th day of June, 2017 in Sacramento, California.

By:

David R.E. Aladjem

1487452.2
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From: Mizell, James@DWR
To: Nikkel, Meredith
Cc: Aladjem, David; Ryan Bezerra
Subject: RE: Documents Pursuant to SVWU Subpoena
Date: Friday, July 21, 2017 9:15:51 AM
Attachments: image001.png

Meredith, David and Ryan,
 
The FTP website should now contain subfolders representing the categories within your subpoena. 
The files have been moved and verified by DWR that they represent files within our (and
Reclamation’s) possession.  I have also worked with CDFW to produce files within its possession as it
relates to the draft 2081 modeling.
 
As noted by Meredith, the CDFW files are result files for modeling and it is my understanding that
the models themselves are held by USFWS.
 
Regards,
 
Tripp Mizell
 
Sr. Attorney, Office of the Chief Counsel
California Department of Water Resources
Office 1118-B
1416 Ninth Street
Sacramento, California 95814
o: (916) 653-7533
c: (949) 395-4444
James.Mizell@water.ca.gov
This email is confidential and may be subject to confidentiality rules under the attorney work
product or attorney client communication privileges.  If you have received this email in error, please
inform the sender and delete it.
 
 
 

From: Nikkel, Meredith [mailto:mnikkel@DowneyBrand.com] 
Sent: Wednesday, July 19, 2017 8:47 PM
To: Mizell, James@DWR
Cc: Aladjem, David; 'Ryan Bezerra'
Subject: RE: Documents Pursuant to SVWU Subpoena
 
Tripp,
 
I did not see the index this morning, so let me know if I’ve missed it.  I did, however, notice that
there are several new files loaded to the FTP site, each with file name starting a0000000.  Are those
modeling files from USFWS in response to category F? 
 



We noticed one other issue with the production.  The document with file name “AMP
Implementation Schedule 5-18-17” is illegible as it appears in the production.  It looks like it was
converted from landscape to portrait when it was converted into a PDF, making it impossible to
follow each of the rows of information in an intelligible way.  Can you produce a legible version of
the document, preferably in its native format? 
 
Finally,  I will be out on vacation starting on Friday through July 28.  I am cc’ing David Aladjem and
Ryan Bezerra to this email to ensure there are no gaps in communication when I am on vacation. 
Please include them both on all future correspondence regarding the SVWU subpoena.  Thank you.
 
--Meredith
 
 
Meredith E. Nikkel

Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main
916.520.5211 Direct
916.520.5611 Fax
mnikkel@downeybrand.com
www.downeybrand.com

From: Mizell, James@DWR [mailto:James.Mizell@water.ca.gov] 
Sent: Wednesday, July 19, 2017 8:37 AM
To: Nikkel, Meredith
Subject: Re: Documents Pursuant to SVWU Subpoena

Hi Meredith,

I am verifying the index right now and should have it to you this morning if there are no
significant omissions in this draft. 
As for the modeling, I am uncertain of the response I will get from FWS or the timing. As I
find out more I will let you know. 

- Tripp Mizell

Sr. Staff Counsel
Office of the Chief Counsel
California Department of Water Resources

O:(916)653-7533
C:(949)395-4444
1416 Ninth Street
Sacramento, CA 95814



James.Mizell@water.ca.gov
This email is confidential and may be subject to confidentiality rules under the attorney work
product or attorney client communication privileges. If you have received this email in error,
please inform the sender and delete it.

From: Nikkel, Meredith <mnikkel@DowneyBrand.com>
Sent: Wednesday, July 19, 2017 8:34:20 AM
To: Mizell, James@DWR
Subject: RE: Documents Pursuant to SVWU Subpoena

Hi Tripp,
I am checking in on the status of the index and your response to my question about the
modeling files. Please let me know when you will be able to respond. I will be available
today by cell if you would like to discuss--916-849-5528. Thank you.

Meredith E. Nikkel
916-520-5211

-----Original Message-----
From: Nikkel, Meredith
Sent: Tuesday, July 18, 2017 09:22 AM Pacific Standard Time
To: 'Mizell, James@DWR'
Subject: RE: Documents Pursuant to SVWU Subpoena

Tripp,

Thank you for your responses.  While we wait for the index, I have a follow up question about the
modeling requested in category F.  It appears that the files you identify contain only model results,
data and related summaries, but not the actual modeling files themselves.  For example, the first
page of the file FD_CWF references a “simulation run date of 4/28/2017” called CWF PA ELT and
another simulation called CDFW LFS RUST4 Mar1-May31.  That same file on page 4 references three
different CalSimII simulation runs.  None of the modeling files for these simulations have been
provided.  If DWR does not have possession of the modeling files, then can you obtain them from
the appropriate agency?  I note that a hydrologist with USFWS is referenced in a couple of the files. 
 
--Meredith
 
 
Meredith E. Nikkel

Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main



916.520.5211 Direct
916.520.5611 Fax
mnikkel@downeybrand.com
www.downeybrand.com

 
 

From: Mizell, James@DWR [mailto:James.Mizell@water.ca.gov]
Sent: Monday, July 17, 2017 11:04 PM
To: Nikkel, Meredith
Subject: Re: Documents Pursuant to SVWU Subpoena
 
Hi Meredith,
 
The files associated with category F, the CDFW modeling related to the draft 2081, include files with
names beginning:
RUST 2
FD_Copy
FD_CWF
AD_RUST
 
These are the only documents that CDFW claims to have in their possession regarding this modeling.
 Prior to my requesting the documents pursuant to our understanding that I would attempt to
produce each category in the subpoena, DWR did not have possession of any of the files for
category F.  Thus, these are the only documents I have been able to locate for this category.
 
As for identifying which files are responsive to which category of the subpoena, I will ask my
paralegal to prepare an index which I can email to you.  I will work to have that done tomorrow.
 
Regards,
 
-Tripp Mizell
Sr. Staff Counsel
Office of the Chief Counsel
California Department of Water Resources

1416 Ninth Street
Sacramento, CA 95814
O: (916) 653-7533
C: (949) 395-4444
James.Mizell@water.ca.gov
-------------------------------
This email is confidential and may be subject to confidentiality rules under the attorney work
product or attorney client communication privileges. If you have received this email in error, please
inform the sender and delete it.
_____________________________
From: Nikkel, Meredith <mnikkel@downeybrand.com>



Sent: Monday, July 17, 2017 5:03 PM
Subject: RE: Documents Pursuant to SVWU Subpoena
To: Mizell, James@DWR <james.mizell@water.ca.gov>

Thank you, Tripp.
 

From: Mizell, James@DWR [ Mizell, James@DWR [mailto:James.Mizell@water.ca.gov]
Sent: Monday, July 17, 2017 4:32 PM
To: Nikkel, Meredith
Subject: Re: Documents Pursuant to SVWU Subpoena
 
Hi Meredith,

I'll address your questions.  Expect a reply later tonight.

-Tripp Mizell
Sr. Staff Counsel
Office of the Chief Counsel
California Department of Water Resources

1416 Ninth Street
Sacramento, CA 95814
O: (916) 653-7533
C: (949) 395-4444
James.Mizell@water.ca.gov
-------------------------------
This email is confidential and may be subject to confidentiality rules under the attorney work
product or attorney client communication privileges. If you have received this email in error,
please inform the sender and delete it.

From: Nikkel, Meredith <mnikkel@DowneyBrand.com>
Sent: Monday, July 17, 2017 3:25:48 PM
To: Mizell, James@DWR
Subject: FW: Documents Pursuant to SVWU Subpoena

Tripp,
 
Thank you for your efforts in getting these materials posted today.  I have two follow up questions
that I would appreciate your help with. 
 

1. The materials do not appear to include the documents and information responsive to item
(f) (“Modeling that was performed in connection with the California Department of Fish and
Wildlife’s draft 2081(b) Incidental Take Permit, specifically regarding spring outflow
criteria.”).  Please let me know which files contain those documents or when we can expect
DWR to produce documents responsive to item (f).
 



2. The materials provided do not appear to be organized by category and it is very difficult to
identify which documents are responsive to which category of the request.  Please help me
understand how we can determine which documents are responsive to which request. 

 
Your continued cooperation on our request is much appreciated.  Please feel free to call me if you
wish to discuss.
 
--Meredith
 
 
Meredith E. Nikkel

Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main
916.520.5211 Direct
916.520.5611 Fax
mnikkel@downeybrand.com
www.downeybrand.com

 
 

From: German, Valentina@DWR [mailto:Valentina.German@water.ca.gov]
Sent: Monday, July 17, 2017 11:03 AM
To: CWFhearing; Doduc, Tam@Waterboards; Marcus, Felicia@Waterboards
Cc: abl@bkslawfirm.com; aferguson@somachlaw.com;
ahitchings@somachlaw.com;ajr@bkslawfirm.com; amy.aufdemberge@sol.doi.gov;
apeltzer@prlawcorp.com;awearn@nrdc.org; barbara@restorethedelta.org;
barbarav@aqualliance.net;barry@solagra.com; bdalymsn@citlink.net; bjohnson@tu.org;
blancapaloma@msn.com; bobker@bay.org; bradpappa@gmail.com; brettgbaker@gmail.com; Britton,
Sarah@saccounty;bwright@friendsoftheriver.org; Wilcox, Carl@Wildlife;caroleekrieger7@gmail.com;
colin@ejcw.org; connere@gmail.com; CWFhearing; Aladjem, David;daniel@kaydix.com;
dcooper@minasianlaw.com; dcoty@bpmnj.com;ddj@cah2oresearch.com; dean@hprlaw.net;
deltakeep@me.com; dkelly@pcwa.net; dgarrett@volkerlaw.com;dobegi@nrdc.org;
dohanlon@kmtg.com; dorth@davidorthconsulting.com;empappa@gmail.com; evielma@cafecoop.org;
elamoe@minasianlaw.com;fetherid@ebmud.com; fmorrissey@orangecoveid.org;
friendsofsfestuary@gmail.com;gadams@fclaw.com; info@californiadelta.org; Mizell, James@DWR;
jailin@awattorneys.com; jtb@bkslawfirm.com;jconway@rd800.org; jfox@awattorneys.com;
jennifer@spalettalaw.com; Herrick, John @aol.com; Minton, Jonas;john.luebberke@stocktonca.gov;
Rubin,Jon@sldmwa.org; jph@tulareid.org; jrobinson@cityofsacramento.org;jsagwomack@gmail.com;
jsalmon@ebmud.com; jvolker@volkerlaw.com;kcorby@somachlaw.com; kelweg1@aol.com;
kharrigfeld@herumcrabtree.com; O'Brien, Kevin;kpoole@nrdc.org; ktaber@somachlaw.com;
kyle.jones@sierraclub.org;lcaster@fclaw.com; matlas@jmatlaslaw.com;
matthew@mlelaw.com;mbently@countyofcolusa.org; melissa.poole@wonderful.com;
mhagman@lindmoreid.com;michael@brodskylaw.net; mjatty@sbcglobal.net;
mkropf@countyofcolusa.com;mlarsen@kdwcd.com; Nikkel, Meredith; Van
Zandt,Michael@hansonbridgett.com; myoung@awattorneys.com;
ncardella@prlawcorp.com;office@ecosacramento.net; Meserve, Osha@semlawyers.com; Pogledich,
Philip@yolocounty; pminasian@minasianlaw.com; pp@planetarysolutionaries.org; Miljanich,
Peter@solanocounty;psimmons@somachlaw.com; pwilliams@westlandswater.org; Akroyd,
Rebecca@KMTG; randy@ejcw.org; rbernal@ci.antioch.ca.us;rmaddow@bpmnj.com;
rdenton06@comcast.net; rmburness@comcast.net;roland@ssjmud.org; rsb@bkslawfirm.com; Smith,



Rebecca; russell@spalettalaw.com; Hernandez, Ryan@dcd; rzwillinger@defenders.org;
sae16@lsid.org;schaffin@awattorneys.com; sdalke@kern-tulare.com;
sgeivet@ocsnet.net;smorris@swc.org; Sophie.Froelich@Roll.com;
sonstot@awattorneys.com;srothert@americanrivers.org; Saxton, Steven;ssdwaterfix@somachlaw.com;
stephen.siptroth@cc.cccounty.us; sunshine@snugharbor.net;svolker@volkerlaw.com;
sgrady@eslawfirm.com; red@eslawfirm.com;tara.mazzanti@stocktonca.gov; tgohring@waterforum.org;
thomas.esqueda@fresno.gov;tim@restorethedelta.org; tkeeling@freemanfirm.com;
trobancho@freemanfirm.com;torr@earthjustice.org; towater@olaughlinparis.com;
vkincaid@olaughlinparis.com;wes.miliband@stoel.com; Femlen, William@solanocounty.com;
wirthsoscranes@yahoo.com;ygarcia@earthjustice.org
Subject: Documents Pursuant to SVWU Subpoena
 
Dear Hearing Officers Doduc and Marcus,

The Department of Water Resources has uploaded the documents to Subpoena Rerecords
folder on the WaterFix FTP Site.
 
This message is electronically served upon the parties indicated in the revised service list
dated July 3, 2017.  A copy is being mailed to Clifton Court L.P.

 
Respectfully

Tina German
Legal Analyst
Office of the Chief Counsel
Department of Water Resources
(916) 653-5966
Valentina.German@water.ca.gov
 

CONFIDENTIALITY NOTICE:  This communication and any accompanying
document(s) are confidential and privileged.  They are intended for
the sole use of the addressee.  If you receive this transmission in
error, you are advised that any disclosure, copying, distribution, or
the taking of any action in reliance upon the communication is
strictly prohibited.  Moreover, any such inadvertent disclosure shall
not compromise or waive the attorney-client privilege as to this
communication or otherwise. If you have received this communication
in error, please contact our IS Department at its Internet email address
(is@downeybrand.com), or by telephone at (916)444-1000 x5325. Thank
you.

CONFIDENTIALITY NOTICE:  This communication and any accompanying



document(s) are confidential and privileged.  They are intended for
the sole use of the addressee.  If you receive this transmission in
error, you are advised that any disclosure, copying, distribution, or
the taking of any action in reliance upon the communication is
strictly prohibited.  Moreover, any such inadvertent disclosure shall
not compromise or waive the attorney-client privilege as to this
communication or otherwise. If you have received this communication
in error, please contact our IS Department at its Internet email address
(is@downeybrand.com), or by telephone at(916)444-1000 x5325. Thank
you.

CONFIDENTIALITY NOTICE:  This communication and any accompanying 
document(s) are confidential and privileged.  They are intended for 
the sole use of the addressee.  If you receive this transmission in 
error, you are advised that any disclosure, copying, distribution, or 
the taking of any action in reliance upon the communication is 
strictly prohibited.  Moreover, any such inadvertent disclosure shall 
not compromise or waive the attorney-client privilege as to this 
communication or otherwise. If you have received this communication 
in error, please contact our IS Department at its Internet email address 
(is@downeybrand.com), or by telephone at (916)444-1000 x5325. Thank 
you.

CONFIDENTIALITY NOTICE:  This communication and any accompanying 
document(s) are confidential and privileged.  They are intended for 
the sole use of the addressee.  If you receive this transmission in 
error, you are advised that any disclosure, copying, distribution, or 
the taking of any action in reliance upon the communication is 
strictly prohibited.  Moreover, any such inadvertent disclosure shall 
not compromise or waive the attorney-client privilege as to this 
communication or otherwise. If you have received this communication 
in error, please contact our IS Department at its Internet email address 
(is@downeybrand.com), or by telephone at (916)444-1000 x5325. Thank 
you.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit D  



CWF PA ELT (simulation run date of 
4/28/2017) provided on 5/5/2017  

 
with CDFW LFS RUST4 Mar1-May31 

Delta Outflow Requirements 

For/with CDFW                                        Derek Hilts M.S., P.E.   

May 10, 2017                                                                             Hydrologist, USFWS      



Objectives 

– Include delta outflow target lookup tables for use in the 
future (Early Long Term climate) with Eight River Index 
estimates (ELT 8RI) to help assure future CWF operations will 
provide the same frequency and magnitude of recent (1980-
2017) delta outflows in the Mar-May timeframe. 
• First table is based on February ELT 8RI for use during Mar1-15. 

• Second table is based on March ELT 8RI for use during Mar16-Apr15. 

• Third table is based on April ELT 8RI for use during Apr16-May15. 

• Fourth table is based on May ELT 8RI for use during May16-31. 

 

– Simulate the CWF PA ELT using those tables in combination 
with estimated ELT 8RIs as follows: 
• March delta outflow target = (15days*FebTarget+16days*MarTarget)/31. 

• April delta outflow target = (15days*MarTarget+15days*AprTarget)/30. 

• May delta outflow target = (15days*AprTarget+16days*MayTarget)/31. 

 

 



Proposed Criteria 

X Y

Feb ELT 8RI Mar1-15 TARGET

(TAF) (CFS)

0 0

450 7100

900 7100

1000 9100

1100 11000

1200 13000

1300 14900

1400 16900

1500 18800

1600 20800

1700 22700

1800 24700

1900 26600

2000 28600

2100 30500

2200 32500

2300 34400

2400 36400

2500 38300

2600 40300

2700 42200

2815 44500

> 2815 44500

RUST4 VERSION

X Y

Mar ELT 8RI Mar16-Apr15 TARGET

(TAF) (CFS)

0 0

450 7100

1000 7100

1625 7100

1700 8700

1800 10900

1900 13000

2000 15200

2100 17400

2200 19500

2300 21700

2400 23800

2500 26000

2600 28100

2700 30300

2800 32400

2900 34600

3000 36800

3100 38900

3200 41100

3300 43200

3360 44500

> 3360 44500

RUST4 VERSION

X Y

Apr ELT 8RI Apr16-May15 TARGET

(TAF) (CFS)

0 0

450 7100

1000 7100

1500 7100

1855 7100

1900 8100

2000 10300

2100 12500

2200 14700

2300 16900

2400 19100

2500 21300

2600 23500

2700 25700

2800 27900

2900 30100

3000 32300

3100 34500

3200 36700

3300 38900

3400 41200

3500 43400

3550 44500

> 3550 44500

RUST4 VERSION

X Y

May ELT 8RI May16-31 TARGET

(TAF) (CFS)

0 0

250 4000

850 4000

1545 4000

1600 4700

1700 6000

1800 7300

1900 8600

2000 9900

2100 11300

2200 12600

2300 13900

2400 15200

2500 16500

2600 17800

2700 19100

2800 20400

2900 21700

3000 23000

3100 24300

3200 25600

3300 26900

3400 28300

3500 29600

3600 30900

3700 32200

3800 33500

3900 34800

4000 36100

4100 37400

4200 38700

4300 40000

4400 41300

4500 42600

4600 44000

4650 44500

> 4650 44500

RUST4 VERSION



Results 

• The following slides show CalSim II simulation 
results for the following runs: 

 

– CH 9/25/15 CWF NAA run w/o climate change or sea 
level rise –   “CWF NAA NOW 9/25/15”  (spring 
outflows only) 

 

– CH 4/28/17 CWF PA ELT run – “CWF PA ELT 4/28/17” 

     

– DH 05/10/17 CWF PA ELT run with RUST4 (split month) 
“CWF PA ELT LFS RUST4 
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14 July 2017 Derek Hilts USFWS 6 



14 July 2017 Derek Hilts USFWS 7 



14 July 2017 Derek Hilts USFWS 8 
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14 July 2017 Derek Hilts USFWS 10 



14 July 2017 Derek Hilts USFWS 11 

CAUTION:  Note NAA changed for this graph to keep SLR & Climate Change consistent. 
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14 July 2017 Derek Hilts USFWS 12 

Average Annual (Oct-Sep) Tracy+Banks Exports in TAF/YR = 4672 

Average Annual (Oct-Sep) Tracy+Banks Exports in TAF/YR = 4894 

Average Annual (Oct-Sep) Tracy+Banks Exports in TAF/YR = 4849 

OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP

CWF NAA ELT CH20150408 372.7 419.3 526.0 425.7 390.4 408.3 129.6 139.5 269.3 556.8 523.0 511.4

CWF PA ELT CH20170428 363.9 365.3 578.6 474.3 480.6 390.1 177.1 159.2 384.8 604.5 535.0 381.1

CWF PA ELT CH20170428 wLFS RUST4
(splitmonth)

359.3 363.8 579.4 476.3 478.8 324.7 187.2 159.4 394.0 602.6 534.0 389.1
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Conclusion 

– In combination with all non-LFS criteria proposed 
in the 4/28/17 CWF PA ELT simulation, the 
splitmonth RUST4 approach for LFS should insure 
spring delta outflows of a similar frequency and 
magnitude as recent conditions. Its success will 
depend on using a best guess at 8RI in the future 
(ELT), i.e., using 50% forecasts. 

 

Questions? 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit E  
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From: Nikkel, Meredith
To: "Aaron Ferguson"; Alan Lilly; Ryan Bezerra; Jennifer Buckman; Andy Hitchings; Kelley Taber; Dan Kelly; "Wes

Miliband"; "dcooper@minasianlaw.com"; Aladjem, David; O"Brien, Kevin
Subject: FW: WaterFix subpoenas
Date: Friday, July 07, 2017 10:58:22 AM
Attachments: image001.png

WEST-#1488146-v1-Ltr_re_modifications_to_subpoena_.DOCX

CONFIDENTIAL: COMMON INTEREST DOCTRINE/JOINT DEFENSE PRIVILEGE/ATTORNEY-CLIENT
PRIVILEGE/ATTORNEY WORK PRODUCT

All,

Please see the trailing email for the latest from Amy regarding Reclamation’s position that the
SWRCB cannot enforce a subpoena against Reclamation. This is no surprise, and also hopefully an
issue we do not need to address at all. Please let me know if there are any concerns about the
revision to item 2 as follows:
 
2.      The deadline for Reclamation to respond or object to the subpoena will be extended to July 21, 2017 at noon,
except that Reclamation reserves all rights and immunities available to it under federal law. 

--Meredith

Meredith E. Nikkel

Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main
916.520.5211 Direct
916.520.5611 Fax
mnikkel@downeybrand.com
www.downeybrand.com

From: Nikkel, Meredith 
Sent: Friday, July 07, 2017 10:43 AM
To: 'Aufdemberge, Amy'; Mizell, James@DWR
Subject: RE: WaterFix subpoenas

Amy,

Thanks for your response.  I understand your position about the authority of the SWRCB to enforce
a subpoena against a federal agency, but I disagree because Reclamation is a party in the SWRCB
proceeding.  I hope we never have to deal with this issue, however, and appreciate your cooperation
to make sure federal records are made available as efficiently as possible.  I suggest that item 2 be



modified as follows to acknowledge Reclamation’s position:

2.      The deadline for Reclamation to respond or object to the subpoena will be extended to July 21, 2017 at noon,
except that Reclamation reserves all rights and immunities available to it under federal law. 

I’ve attached a draft of the letter that I plan to submit to the hearing team today and welcome any
revisions or comments either you or Tripp may have.  Thank you both for your continued
cooperation on this issue.
 
--Meredith
 
 
Meredith E. Nikkel

Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main
916.520.5211 Direct
916.520.5611 Fax
mnikkel@downeybrand.com
www.downeybrand.com

From: Aufdemberge, Amy [mailto:amy.aufdemberge@sol.doi.gov] 
Sent: Friday, July 07, 2017 10:06 AM
To: Mizell, James@DWR
Cc: Nikkel, Meredith
Subject: Re: WaterFix subpoenas

Hi guys,

sorry for the short delay in getting to this this morning -- from discussing with Tripp, I think
I understand the intent here, especially in connection with delaying the time for Reclamation
to respond, as we currently believe DWR can fully satisfy the request. My only issue is that
we will not be responding or objecting to the subpoena. If you tried to enforce the subpoena
through the Board, we also would not argue about it, but rather notify they Board that they
have no jurisdiction over federal records and Section 8 of the Reclamation laws does not
subject federal records to state administrative control. There are two principal ways that you
can get these records from Reclamation:  1)  FOIA; and 2) a Touhy Request. So, the
"deadline" for us to respond can be as short as you want, it will have no impact on how we
make the records available and on what timeframe, which will be controlled by federal law
and policy.

If there are any shortfalls in what DWR can produce, I will work with both of you to make
sure we devise the best and fastest way to get producable federal records. So, I guess you
can say that DOI has not agreed to the terms, but you could file it anyway with that
acknowedgment.



Amy

On Thu, Jul 6, 2017 at 8:08 PM, Mizell, James@DWR <James.Mizell@water.ca.gov> wrote:
If Amy is agreeable to the shortened extension for Reclamation, then I am willing to accept
these as our agreed upon terms.

-Tripp Mizell
Sr. Staff Counsel
Office of the Chief Counsel
California Department of Water Resources

1416 Ninth Street
Sacramento, CA 95814
O: (916) 653-7533
C: (949) 395-4444
James.Mizell@water.ca.gov
-------------------------------
This email is confidential and may be subject to confidentiality rules under the attorney work
product or attorney client communication privileges. If you have received this email in error,
please inform the sender and delete it.

From: Nikkel, Meredith <mnikkel@DowneyBrand.com>
Sent: Thursday, July 6, 2017 7:31:41 PM
To: Mizell, James@DWR; 'amy.aufdemberge@sol.doi.gov'
Subject: RE: WaterFix subpoenas

Tripp,

I think that your expectation of DWR's possession of all documents is sufficient if we have a relatively short turn
around to the deadline for Reclamation to respond in the event that it has documents that DWR does not. I propose
that we go with the July 21 at noon deadline for Reclamation to respond instead of the 30 days I mentioned on the
phone. This should cover the unforeseen complications that would require a response directly from Reclamation
and provide a reasonable time for Reclamation to do so. 

If you and Amy are agreeable, then the terms of the agreement would look like the following:

1.      DWR will produce all of the requested documents and information, including documents and information
duplicative of that in Reclamation’s possession that Reclamation does not object to being produced.

2.      The deadline for Reclamation to respond or object to the subpoena will be extended to July 21, 2017 at noon.

3.      DWR will make a good faith effort to produce the BiOp Resolution Log component of (b) and all documents
responsive to categories (d) and (i) by July 7, 2017 at 5pm and the deadline for producing those documents will be
July 10, 2017 at noon.

4.      DWR will produce all remaining documents by noon on July 17, 2017.

5.      All documents will be produced to the FTP site made available by the CWF Hearing Team.

6.      The deadline for DWR to object to the subpoena will be extended to noon on July 18, 2017.



--Meredith

________________________________________
From: Mizell, James@DWR [James.Mizell@water.ca.gov]
Sent: Thursday, July 06, 2017 6:41 PM
To: Nikkel, Meredith; 'amy.aufdemberge@sol.doi.gov'
Subject: Re: WaterFix subpoenas

I expect that DWR will have the documents in its possession. As you might expect it is difficult to say with
certainty since staff are still reassembling the submission packages referenced in the request.
Since we are extending Reclamation's time to respond or object, I was under the impression that an expectation
was sufficient for now and you still have the opportunity to see any documents subject to unforeseen
complications.

- Tripp Mizell

Sr. Staff Counsel
Office of the Chief Counsel
California Department of Water Resources

O:(916)653-7533
C:(949)395-4444
1416 Ninth Street
Sacramento, CA 95814
James.Mizell@water.ca.gov<mailto:James.Mizell@water.ca.gov>
This email is confidential and may be subject to confidentiality rules under the attorney work product or attorney
client communication privileges. If you have received this email in error, please inform the sender and delete it.
_____________________________
From: Nikkel, Meredith <mnikkel@downeybrand.com<mailto:mnikkel@downeybrand.com>>
Sent: Thursday, July 6, 2017 5:55 PM
Subject: RE: WaterFix subpoenas
To: Mizell, James@DWR <james.mizell@water.ca.gov<mailto:james.mizell@water.ca.gov>>,
'amy.aufdemberge@sol.doi.gov<mailto:amy.aufdemberge@sol.doi.gov>'
<amy.aufdemberge@sol.doi.gov<mailto:amy.aufdemberge@sol.doi.gov>>

Tripp,

Can you confirm that DWR has all of the requested documents or information in its possession? If not, then we
may need to discuss item 1 further to clarify how documents in Reclamation's possession will be produced.

Thank you.

--Meredith

Meredith E. Nikkel
916-520-5211

-----Original Message-----
From: Mizell, James@DWR [James.Mizell@water.ca.gov<mailto:James.Mizell@water.ca.gov>]
Sent: Thursday, July 06, 2017 05:34 PM Pacific Standard Time
To: Nikkel, Meredith; 'amy.aufdemberge@sol.doi.gov<mailto:amy.aufdemberge@sol.doi.gov>'
Subject: RE: WaterFix subpoenas



Hi Meredith,

Thank you for capturing our conversation. A couple of notes (in strikeout) on these points with my comments in
brackets.

1.      DWR will produce all of the requested documents and information, including documents and
informationduplicative of that in Reclamation’s possession that Reclamation does not object to being produced. 
[Since we can’t claim to be responding for Reclamation but are intending to produce all the documents on the list.]

2.      The deadline for Reclamation to respond or object to the subpoena will be extended toJuly 21August 7, 2017
at noon. [It was my understanding that we would give Reclamation 30 calendar days, which will fall on a weekend
and August 7 is the next Monday.]

3.      The deadline for DWR to object to the subpoena will be extended to noon on July 179, 2017. [This reflects
my notes. I will also accept the 18th.]

-Tripp

From:Nikkel, Meredith [Nikkel, Meredith [mailto:mnikkel@DowneyBrand.com]
Sent: Thursday, July 06, 2017 5:13 PM
To: Mizell, James@DWR; 'amy.aufdemberge@sol.doi.gov'
Subject: WaterFix subpoenas

Tripp & Amy:

Through various communications with Tripp today, I propose the following agreement regarding DWR’s and
Reclamation’s responses to the subpoenas we served on June 29, 2107. Please confirm your agreement by noon
tomorrow or call me in the meantime to discuss any concerns or changes that you may have.

1.      DWR will produce all of the requested documents and information, including documents and information in
Reclamation’s possession that Reclamation does not object to being produced.

2.      The deadline for Reclamation to respond or object to the subpoena will be extended to July 21, 2017 at noon.

3.      DWR will make a good faith effort to produce the BiOp Resolution Log component of (b) and all documents
responsive to categories (d) and (i) by July 7, 2017 at 5pm and the deadline for producing those documents will be
July 10, 2017 at noon.

4.      DWR will produce all remaining documents by noon on July 17, 2017.

5.      All documents will be produced to the FTP site made available by the CWF Hearing Team.

6.      The deadline for DWR to object to the subpoena will be extended to noon on July 17, 2017.

I am available all morning tomorrow to discuss and finalize this agreement. Thank you both for your cooperation.

--Meredith

Meredith E. Nikkel

[cid:image001.png@01D2F67E.054EFAE0]
Downey Brand LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
916.444.1000 Main
916.520.5211 Direct



916.520.5611 Fax
mnikkel@downeybrand.com<mailto:mnikkel@downeybrand.com>
www.downeybrand.com<http://www.downeybrand.com>

________________________________

CONFIDENTIALITY NOTICE: This communication and any accompanying
document(s) are confidential and privileged. They are intended for
the sole use of the addressee. If you receive this transmission in
error, you are advised that any disclosure, copying, distribution, or
the taking of any action in reliance upon the communication is
strictly prohibited. Moreover, any such inadvertent disclosure shall
not compromise or waive the attorney-client privilege as to this
communication or otherwise. If you have received this communication
in error, please contact our IS Department at its Internet email address
(is@downeybrand.com<mailto:is@downeybrand.com>), or by telephone at (916)444-1000 x5325. Thank
you.
________________________________
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CONFIDENTIALITY NOTICE: This communication and any accompanying
document(s) are confidential and privileged. They are intended for
the sole use of the addressee. If you receive this transmission in
error, you are advised that any disclosure, copying, distribution, or
the taking of any action in reliance upon the communication is
strictly prohibited. Moreover, any such inadvertent disclosure shall
not compromise or waive the attorney-client privilege as to this
communication or otherwise. If you have received this communication
in error, please contact our IS Department at its Internet email address
(is@downeybrand.com<mailto:is@downeybrand.com>), or by telephone at(916)444-1000 x5325. Thank
you.
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the taking of any action in reliance upon the communication is
strictly prohibited. Moreover, any such inadvertent disclosure shall
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communication or otherwise. If you have received this communication
in error, please contact our IS Department at its Internet address
(is@downeybrand.com), or by telephone at (916)444-1000x5325. Thank
you.
----------------------------------------------------------------------



--
Amy Aufdemberge

Assistant Regional Solicitor
2800 Cottage Way, Rm. E-1712
Sacramento, CA 95825

(916) 978-5688

CONFIDENTIALITY NOTICE:  This communication and any accompanying 
document(s) are confidential and privileged.  They are intended for 
the sole use of the addressee.  If you receive this transmission in 
error, you are advised that any disclosure, copying, distribution, or 
the taking of any action in reliance upon the communication is 
strictly prohibited.  Moreover, any such inadvertent disclosure shall 
not compromise or waive the attorney-client privilege as to this 
communication or otherwise. If you have received this communication 
in error, please contact our IS Department at its Internet email address 
(is@downeybrand.com), or by telephone at (916)444-1000 x5325. Thank 
you.


