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I. The SWRCB Should Adopt the Southern Delta Salinity Objectives In A Manner 
Consistent With the Writ of Mandate Directing It To Conduct the Required Water 
Code Section 13241 Analysis 

 

 Until 2006, the southern Delta salinity objectives did not apply to municipal discharges 
and applied only to discrete locations identified in the Bay-Delta Plan.1 These objectives are 

currently 700 micromhos per centimeter (mhos/cm) electrical conductivity (EC) (April-August) 

and 1,000 mhos/cm EC (September-March).  (2006 Bay-Delta Plan at p. 13.)  The 2006 
amendments to the Bay-Delta Plan did not change the objectives, yet the Bay-Delta Plan added 
the following: 
 

Unless otherwise indicated, water quality objectives citied for a general area, such as that 
for the southern Delta, are applicable for all locations in that general area and compliance 
locations will be used to determine compliance with the cited objectives.  (2006 Bay-Delta 
Plan at p. 10.) 

 
 CVCWA is particularly concerned about the application of the salinity objectives 
throughout the southern Delta beyond the compliance points identified in the Bay-Delta Plan.  
Based on the 2006 amendments, the Central Valley and State Water Boards have applied the 
salinity objectives to POTWs and at locations other than the four compliance points identified in 
the Bay-Delta Plan.  (See e.g., Order No. R5-2009-00952 at pp. F-50 to F-51; Tracy Order3 at pp. 
5-10; Stockton Order4 at p. 5.)   
 
 On June 25, 2009, the City of Tracy filed a petition for a peremptory writ of mandate and 
complaint for declaratory relief.  (City of Tracy v. California State Water Resources Control Bd. 
(Superior Court., Sacramento County, Case No. 34-2009-80000392), Final Statement of 
Decision, filed May 10, 2011, hereinafter, “Final Statement of Decision”.)  CVCWA intervened in 
the lawsuit.  The City of Tracy and CVCWA sought to have the provisions of the 2006 Bay-Delta 
Plan relating to the southern Delta EC objectives invalidated, and thereby inapplicable to the City 
of Tracy’s, and other, municipal wastewater treatment plant discharges in the southern Delta. (Id. 

at p. 19.)  The City of Tracy and CVCWA also sought to invalidate the State Water Board’s Order 
WQ 2009-003, which applied the south Delta EC objectives to Tracy’s wastewater treatment 
plant discharges at the end-of-the-pipe.  (Id.)   

 
 The Sacramento Superior Court, in its Final Statement of Decision, concluded “a writ 
must be granted directing the [State Water] Board to conduct the required [Wat. Code] § 13241 

                                                
1
 Specifically, the southern Delta salinity objectives only applied to four compliance points, including the San Joaquin 

River at Vernalis, the San Joaquin River at Brandt Bridge, Old River at Middle River, and Old River at Tracy Road 
Bridge.  (See 2006 Bay-Delta Plan at p. 13) 
2 Waste Discharge Requirements for City of Manteca and Dutra Farms, Inc., City of Manteca Wastewater Quality 
Control Facility, R5-2009-0095 (adopted Oct. 8, 2009). 
3
 In the Matter of the Petition of Environmental Law Foundation and California Sportfishing Protection Alliance for 

Review of Waste Discharge Requirements Order No. R5-2007-0136 and Time Schedule Order No. R5-2007-0037, 
Order WQ 2009-0003 (May 19, 2009) (Tracy Order). 
4 In the Matter of the Petitions of City of Stockton, California Sportfishing Protection Alliance, San Luis & Delta-
Mendota Water Authority and Westlands Water District for Review of Waste Discharge Requirements Order No. R5-
2008-0154, Order WQ 2009-0012 (Oct. 6, 2009) (Stockton Order).   
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analysis and reconsider the EC objectives after section 13241 factors have been considered.5  
(Id. at pp. 34-35.)  Moreover, in the Final Statement of Decision, the Court enjoined the State 

Water Board from applying the EC objectives to the City of Tracy’s discharge, as well as other 
municipal discharges, pending reconsideration of the objectives consistent with the Court’s ruling, 
because the southern Delta EC objectives were improperly adopted when first established.  (Id. 
at p. 47.) 
 

A. Because the State Water Board Did Not Conduct the Required Water Code 
Analysis When It Established the Southern Delta Salinity Objectives, the 
State Water Board Should Conduct Such An Analysis As Part of Its Current 
Review of the 2006 Bay-Delta Plan  

 
 At the time the State Water Board established the southern Delta salinity objectives in its 
1978 Delta Plan, it was required to meaningfully consider the Water Code section 13241 factors.  
The State has an affirmative duty to consider a number of factors, including economic 
considerations, when it establishes water quality objectives.  (Wat. Code, § 13241.)  While the 
1978 Delta Plan, in which the EC objectives were adopted, provided that the objectives were to 
become effective only if barriers were constructed for water level and circulation purposes, the 
objectives were nevertheless adopted at that time, even though they were not fully implemented 
at all four southern delta points until the 2006 Bay-Delta Plan was amended.  (Final Statement of 
Decision at p. 22.)  The Superior Court notes that water quality objectives do not have to be 
“implemented” to be “established” because “establish” means “to institute (as a law) permanently 
by enactment,” while “implement” means to “carry out.”  (Id. at p. 23.)  Because the State Water 

Board permanently enacted the southern Delta salinity objectives in the 1978 Delta Plan, it 
“established” the objectives at that time it adopted them in 1978.  Accordingly, the State Water 
Board needed to conduct the requisite water code analysis when it established the objectives in 
1978.  Having not done so, it now needs to conduct the required water code analysis consistent 
with the Final Statement of Decision.6 
 

1. The State Water Board Should Regulate In A Reasonable Manner 
When Conducting the Water Code Analysis Establishing the Southern 
Delta EC Objectives 

 
 The State Water Board is required to regulate water quality in a reasonable manner 
consistent with the requirements of Water Code sections 13000 and 13241.  It is also required to 
analyze specific factors when developing water quality objectives pursuant to Water Code 
section 13241, and must develop a comprehensive implementation plan under Water Code 
section 13242. 
 
 A fundamental requirement of basin planning is the duty to regulate water quality in a 
reasonable manner.  (See United States v. State Water Resources Control Board (1986) 182 

                                                
5 The Court directed Counsel for Tracy to prepare a formal judgment and writ consistent with its ruling, submit them 

to counsel for the State Water Board and CVCWA for approval, and then submit them to the Court for an entry of 

judgment.  (Final Statement of Decision at p. 47.) 
6 The Final Statement of Decision also concludes that the amendments to the 2006 Bay-Delta Plan applying the 

objectives to “all locations” within the southern Delta is a clarification of existing law entitled to great weight and will 

be followed because it is not clearly erroneous or unauthorized.  Because the statement is a clarification of exiting 

law, and not a substantive change, the State Water Board did not “establish” objectives through the “all locations” 

language in the 2006 Bay-Delta Plan.  (Final Statement of Decision at p. 23.) 
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Cal.App.3d 82, 116, 122.)  Under Water Code section 13000, activities affecting water quality 
“shall be regulated to attain the highest water quality which is reasonable, considering all 
demands being made and to be made on those waters and the total values involved, beneficial 
and detrimental, economic and social, tangible and intangible.”  Further, Water Code section 
13241 requires the State Water Board to adopt water quality objectives to “ensure the reasonable 
protection of beneficial  uses . . . .”  Moreover, Water Code section 13241 “recognize[s] that it 
may be possible for the quality of water to be changed to some degree without unreasonably 
affecting beneficial uses.”  The factors that the State Water Board must consider when it adopts 
water quality objectives include: 
 

(a) Past, present, and probable future beneficial uses of water. 
 

(b) Environmental characteristics of the hydrographic unit under consideration, 
including the quality of water available thereto. 

 
(c) Water quality conditions that could reasonably be achieved through the 

coordinated control of all factors, which affect water quality in the area. 
 

(d) Economic considerations. 
 

(e) The need for developing housing within the region. 
 

(f) The need to develop and use recycled water.  (Wat. Code, § 13241.) 
 
 The State Water Board’s Office of Chief Counsel has explained the duty to be reasonable 
under Water Code section 13241 requires a “balancing” of environmental and economic factors.  
(Memorandum to Regional Water Boards from W.R. Attwater, Office of Chief Counsel, State 
Water Board (Jan. 4, 1994) (Attwater Memo) at p. 3.)  “[E]conomic considerations are a 
necessary part of the determination of reasonableness.”  (Attwater Memo at p. 3.)  The water 
boards must assess the costs of an adopted or amended objective based on: (1) whether it is 
being attained; (2) the methods available to achieve compliance if the objective is not being 
attained; and (3) the costs of those methods.  (Id. at p. 1.)  The State Water Board has an 
“affirmative duty” to consider any information on compliance costs or other economic impacts 
provided by the regulated community and other interested parties.  (Ibid; see City of Arcadia v. 
State Water Resources Control Board (2006) 135 Cal.App.4th 1392, 1415.)  If the potential 
economic impacts are significant, the State Water Board must articulate why the objective is 
necessary to protect beneficial uses in a reasonable manner despite the adverse consequences.  
(Attwater Memo at p. 3)  Where an amended objective is at issue, the associated staff report or 
resolution may address the economic considerations.  (Id. at pp. 1-2.) 
 
 Further, the State Water Board has access to modeling tools for the Delta and Delta 
watershed (e.g., DSM2, WARMF) that, with some refinements, should be used by the State 
Water Board to comply with Water code section 13241.  Specifically, the modeling tools should 
be used to assess 1) water quality conditions that could reasonably be achieved through the 
coordinated control of all factors which affect water quality in the southern Delta; 2) the 
incremental impact that salinity controls on POTWs will have on southern Delta salinity levels as 
an element of the “coordinated control for all factors;” and, 3) if it is reasonable to require costly 
POTW improvements that would produce incremental effects.  
 



Ms.  Jeanine Townsend - SWRCB 
Re: CVCWA Comment Letter – Southern Delta Ag and SJR Flow Revised NOP 
May 23, 2011  Page 5 of 8 

 

P.O. Box 1755, Grass Valley, CA 95945  (530) 268-1338 
www.cvcwa.org 

2. Analysis of Economic Considerations Requires Consideration of the 
“Cost of Compliance” 

 

 The affirmative duty to regulate water quality reasonably requires the State Water Board 
to consider the costs of compliance.  The Superior Court recognized as much by noting that the 
State Water Board is required to establish water quality objectives for the “reasonable” protection 
of beneficial uses by considering economics and water quality conditions that could “reasonably” 
be achieved.  Thus, an assessment of the costs of compliance with water pollution controls is an 
integral part of the analysis.  (Final Statement of Decision at p. 31.)  More specifically, a Water 
Code section 13241 analysis requires a meaningful discussion of the economic costs of adopting 
the objectives, including a discussion of the costs associated with the methods identified to meet 
the objectives. (Id. at p. 27.)  In developing water quality objectives, the State Water Board 
should consider the economic factors related specifically to wastewater dischargers.  (Id.) 

 
 The Superior Court notes that the Environmental Impact Report for 1978 Delta Plan only 
considered the economic benefits to municipal, agricultural, and industrial water users by 
establishing water quality requirements. (Id.)  Also, there was no meaningful discussion of the 

economic costs of adopting the objectives, and certainly no discussion of the costs associated 
with the methods identified to meet the objectives.  (Id.)  Moreover, there was not any 
consideration of economic factors related to wastewater discharges.  (Id.)   

 
 While the State Water Board did appear to undertake a socioeconomic analysis in 1991 in 
its re-adopting the objectives, it did so only to determine whether the project would have 
significant environmental effects under the California Environmental Quality Act.  (Id. at p. 27.).  

In response to the State Water Board’s contention that the scope of the analysis of “economic 
considerations” is wholly within its discretion, the Court concludes that a socioeconomic analysis 
of environmental effects is an inadequate form of economic analysis when adopting water quality 
objectives.  (Id. at p. 30.)  The California Supreme Court has endorsed this view and concluded 
that a section 13241 analysis requires consideration of the “cost of compliance.”  (See City of 
Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 612, 625 [finding the “plain 

language” of Water Code section 13241 requires the Board to consider the “cost of 
compliance”].)7   
 
 In establishing water quality objectives, the State Water Board needs to undertake an 
analysis as to the costs of applying the southern Delta salinity objectives to POTWs or locations 
beyond the original compliance locations.  The State Water Board must consider any information 
the regulated community and others submit regarding the need for, and associated costs of 
installing and operating advanced treatment technologies.  For example, the State Water Board 
should consider the costs associated with treatment technologies, such as microfiltration/reverse 
osmosis.  (See In the Matter of the Review on Own Motion of Waste Discharge Requirements 
Order No. 5-01-044, Order WQO 2002-0015 (Oct. 3, 2002) at p. 35.)   
 
 Specifically, applying the southern Delta salinity objectives to the City of Tracy’s and other 
wastewater treatment plant discharges presents a situation that would require the State Water 
Board to balance economic and environmental factors associated with advanced treatment 
technologies.  The Final Statement of Decision notes that the receiving water that the City of 

                                                
7 While the Court’s conclusion may constitute dicta, it is persuasive and should not be rejected without a compelling 
reason.  (Howard Jarvis Taxpayers Assn. v. City of Fresno (2005) 127 Cal.App.4th 914, 915.) 
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Tracy discharges to has little, or no assimilative capacity for EC.  (Final Statement of Decision at 
p. 17.)  The Regional Board found that imposing numeric Water Quality Based Effluent 
Limitations (WQBELs) would require the City of Tracy to construct and operate a reverse 
osmosis treatment plant.  (Id.)  Importantly, the reasonableness of imposing a WQBEL that 

requires a wastewater discharger to construct and operate a large-scale reverse osmosis 
treatment plant to reduce the salt load in municipal wastewater discharges has been called into 
question by the State Water Board.  (See In the Matter of the Petition of City of Manteca for 
Review of Waste Discharge Requirements Order No. R5-2004-0028, Order WQ 2005-0005 at p. 
14.)  Thus, the State Water Board must carefully balance the environmental and economic 
factors when undertaking a section 13241 analysis to ensure its regulations are ultimately 
reasonable as applied to POTWs. 
  
 
II. The State Water Board Must Develop An Adequate Program of 
 Implementation That Describes the Actions Necessary For Municipal 
 Dischargers to Achieve the EC Objectives, Provides a Reasonable Time 
 Schedule For the Actions to Be Taken, and Includes a Description of the 
 Monitoring Required to Determine Their Compliance 
 

 When the State Water Board adopts new or modified water quality objectives, it must 
include a program of implementation describing the actions necessary to achieve the objectives.  
(Wat. Code, § 13242.)  This includes recommendations for appropriate action by any public or 
private entity, such as POTWs.  (Wat. Code, § 13242(a).)   
 
 The 2006 Bay-Delta Plan amendments included an implementation program to achieve 
the southern Delta salinity objectives that required “discharge controls on in-Delta discharges of 
salts by agricultural, domestic, and municipal discharges.”  (2006 Bay-Delta Plan at p. 28, 

emphasis added.)  This was the first time the Bay-Delta Plan called for potential attainment of the 
southern Delta salinity objectives by controlling municipal discharges.  The 2006 amendments 
removed a footnote clarifying the compliance locations and entities responsible for complying 
with the objectives.  (See id. at p. 13; Water Quality Control Plan for the San Francisco 

Bay/Sacramento-San Joaquin Delta Estuary, 95-1WR, May 1995 (1995 Bay-Delta Plan) at p. 
17.)  The State Water Board deemed these changes to be non-substantive even though they 
substantially altered regulatory requirements for the objectives, and the State’s application 
thereof.  (State Water Board Resolution No. 2006-0098 at p. 2.)  In the Final Statement of 
Decision, the Superior Court found these changes to be substantive and, importantly, 
inconsistent with the policies in the Water Code.  (Final Statement of Decision at p. 37.)   
 
 The implementation plan in the 2006 amendments, as applied to the City of Tracy’s water 
treatment plant, illustrates the need for specificity in the development of an implementation plan 
under section 13242.  Given the fact that the implementation plan in the 1978 Delta Plan (and 
subsequent Bay-Delta Plans) focused primarily on flow management by the Central Valley 
Project (CVP) and State Water Project (SWP), the 2006 amendments to the implementation plan 
calling for specific controls on municipal discharges was a significant amendment to the overall 
plan to meet the EC objectives.  The 2006 amendments contain only one relevant provision, 
which specifies that the Central Valley Board is to impose discharge controls on in-Delta 
discharges of salts by municipal dischargers. 
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 Based on the application of the relevant water quality laws to the facts in the City of Tracy 
case, the Superior Court clearly recognized the deficiencies in the implementation plan as it 
relates to actions that municipal dischargers may need to take to control in-Delta discharges of 
salts.  The Superior Court ultimately concluded: 
 

When a program of implementation is revised to make previously-established water 
quality objectives applicable to new entities, the program of implementation must 
specifically address the change.  It must describe the nature of the actions necessary for 
such entities to achieve the objectives, provide a reasonable time schedule for the actions 
to be taken, and include a description of the (new) surveillance required to determine their 
compliance with the objectives.  (Id. at p. 37.) 

 
 CVCWA supports the proposed removal of the minimal implementation plan requirements 
in the 2006 Bay-Delta Plan that requires the Central Valley Regional Water Board to impose 
discharge controls on in-Delta discharges of salts by agricultural, domestic, and municipal 
dischargers.  (See 2006 Bay-Delta Plan at p. 28.) However, the draft program of implementation 
contained in the revised NOP fails to provide clear direction as to how southern Delta EC water 
quality objectives shall be applied to POTWs.  It is doubtful that the proposed program of 
implementation would satisfy the Court’s ruling in its Final Statement of Decision.  If the State 
Water Board intends to delay application of the southern Delta EC objectives to POTWs until the 
Central Valley’s CV-SALTS program has been fully implemented, which CVCWA would support, 
then the program of implementation needs to state this clearly.  Also, the program of 
implementation needs to include a clear schedule of compliance for POTWs to comply with either 
the existing southern Delta EC objectives, those proposed in the revised NOP, or whatever is 
ultimately adopted by the State Water Board or through CV-SALTS.  In the absence of clear 
direction and schedule of compliance, POTWs will be subject to the southern Delta water quality 
objectives immediately because the State Water Board’s compliance schedule policy would not 
apply. 
 
 Further, as part of the CEQA environmental review process, an assessment of the 
potential environmental effects of how POTWs would comply with the southern Delta salinity 
objectives should consider impacts that may result from the need to modify or expand treatment 
facilities, or obtain alternative water supply sources (i.e., switching from groundwater to surface 
water, or drilling into deeper aquifers for less saline waters). 
 
III. Additional Factors to Consider in Evaluation of the Southern Delta Salinity 
 Objectives 

 
 Further, we support the State Water Board’s consideration of recent scientific studies.  
Specifically, the State Water Board should continue to consider the recent study indicating that 

the 700 mhos/cm is more restrictive than necessary.8  The State Water Board should also 
consider the available information regarding the extent to which POTWs contribute to existing 
salinity levels in the Delta.  Studies exist supporting the fact that POTW discharges are minor 

                                                
8 CVCWA recognizes that the Draft Southern Delta Agricultural Water Quality Objectives currently propose to raise 

the summer time (Apr-Aug) EC objective for the interior delta locations to 1.0 mhos/cm, and is proposing a winter 

time (Sep-Mar) EC objective for the interior delta locations of 1.0-1.4 mhos/cm.  CVCWA supports these proposed 
revisions because they are consistent with a recent technical analysis. (See Salt Tolerance of Crops in the Southern 
Sacramento-San Joaquin Delta, Dr. Glenn Hoffman, January 5, 2010.) 
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contributors to the salinity in the southern Delta.  Also, as the State Water Board considers the 
water quality conditions that can reasonably be achieved, it should evaluate discharges from 
POTWs and take into account that the effect of POTW discharges on Delta salinity levels is 
minute as compared to other sources.  After considering all the pertinent information, the State 
Water Board should then properly adopt salinity objectives that are necessary for the reasonable 
protection of the agricultural beneficial use. 
 
 
 In summary, CVCWA respectfully requests that the State Water Board establish the 
southern Delta salinity objectives in a manner consistent with the Final Statement of Decision.  
The State Water Board should carefully consider the Water Code section 13241 factors in its 
analysis and regulate reasonably by balancing environmental and economic factors.  To the 
extent that the State Water Board seeks to adopt objectives beyond the four southern delta 
compliance points or to POTW discharges, an adequate implementation plan also needs to be 
included.  Such a plan would need to consider the factors in Water Code section 13242 as 
applied to new entities that the State Water Board may identify as responsible for specific actions 
designed to achieve the water quality objectives, including a description of the nature of the 
actions, a reasonable time schedule, and a method for determining compliance.  
 
 CVCWA appreciates your consideration of these comments.  If you have any questions or 
we can be of further assistance, please contact me at (530) 268-1338 or eofficer@cvcwa.org. 
 
     Sincerely, 
 

      
 
     Debbie Webster 
     Executive Officer 
 
 
 
c: Pamela Creedon – Executive Officer, CVRWQCB 
 
 

mailto:eofficer@cvcwa.org
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