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Description of the ;gj§g§

The application contesplates an appropriation of 0.29 cubic
foot per second from Hey 1 to October 1 of each sesson, from Nape Hiver,
for the vurpose of irrigation. The proposed diversion is to head within
the NB% Wi of projected Section 16, T7N RSV, MDB&M, It is to be sffected

by means of a 500 gallons~per-minute pumping plant. The project includes




a &~-inch pipe line, 800 feet long. The water is to be used on 20 acres
of alfalfs and a 3.5 acre pasture, the place of use being located within
the same guarter quarter section as the polnt of diversion. Irrigation
1s to extend from about May 1 until about October 1. The land in ques-
tion is sald to have no other water right or source of water supply.
Protest |

Jack R. Bredley protests the applicetion stating in effect
that he irrigates from 30 to 35 acres under Appiiéation 631, Permit 718,
Ticense 161, that he uses adout 0.44 cubic foot per second for that pur-
pose al & location some 12 miles downstream from the spplicent, that at
times supply falls below the amount that he requires and that any further
decrease in supply would result in the loss of his pasture and a decrense
in the value of his property. He states that his protest may be disre-
garded and dlsmissed if sufficiént water is made available to him for the
oroper irrigation of his pasture and if unauthorized pumping at upstreanm
roints be stopped.

Inswer. |

The applicant answers the protest by asserting that his land
1s riparian, that his ranch boundary is the middle of Napa River, and
that weter has been used for a number of years.

Field Investigation

The applicant and the protestant having stinulated to an
informel hearing as provided for in Section 733(b) of the California
Administrative Code, Title 23, Waters, a field investigation wes con-
ducted at the site of the vroposed appropriation on May 18, 1951 by sn
Fnglineer of the Division. The arplicant and the protestent were both

present during that investigatiom.




Records Relled Upon
Applications 631 and 13845 and all data and information on

file therewith.
Discussion

According to the report of the lnvestlgation of May 18, 1951,
the flow of Napa River was sbout 10 cubic feet per second at the eppli-
cant's property at the time of the investigation. The investigator
quoted the applicant as stating that after about July 15 surface flow
ig intermittent but that sub-surface flow is aaple for pumping; he
gquoted the protestant as stating that supply is normally sufficlent for
hie (the protestant's) needs until about August 15. The report states
that between the applicent's and the protestant's propertles accretion
occurs from Conn and Dry Creeks, also that a slough carrying runoff from
lands irrigated from wells joins Napa River at the applicant’s property.
Further, according to the report of investigation, the applicant is ripar-
{an but oving to the presence of waste waters from lands irrigated from
wells he desires to acquire an appropriative right; and the applicant
also hag 2 wells which themselves furnish a sufficlent supply. The pro-
testant's position, the report states, is that he does not object to
approval of the application provided that his own rights are safeguarded;
and that in his opinion the applicant should rely upon his wells during
the latter part of the irrigating season, instead of upon pumping from
the river.

Monthly mean discharges of Napa River at e gaglng station loca-
ted some 3 miles upstream from Applicant Myers' proposed polat of diver-
glon, according to Water Supply Papers of the U.S. Geological Survey,

have been as follows:




Jear Yoy dune July August Septe

1931 3.98 0.80 0.14 0.10 0.10
1932 10.60 h.58 1.3% 0.30 0.10
1940 22. 11.5 4,75 2.56 1.2%
1941 8. 14.5 7.66 4,43 3.1
1942 1.7 15.9 7.00 3.16 1.;3
194 22,40 8.89 k.32 1.86 0.

1 13.90 6.95 2.81 1.25 0.59
1945 18,10 6.42 3.02 - 1.26 1.06
1946 12,10 b, 26 1.63 0.92 0.4
1947 9.30 4,13 0.96 0.72 0.24
1948 60.6 15.3 4,09 1.79 0.8%4

Note: Discharges during 1933 to 1939, both inclusive,
are not of record.

It is apparent from the talulated figures that the flow of Napa River

at the U.5.C.S. gnge has exceeded the amount applied for by Applicant |
Myers 1n sll but § of the 55 irrigation months of the 11 ysars of record,
these being July of 1931, August of 1931 and September of 1931, 1932 and
1947. It hee exceeded the amount applied for plus the amount necessary to.
satisfy the protestant's license (0.73 c.f.s. in all) in every Nay of |
record, every June, every July dut onme, svery August but three and every
“Septeunber hut 5. _

In view of the distance, by river, from the U.S.G;S.. gege to

the applicant's proposed intake (some 3 miles) and from the latter point
to the protestant’s intake (some 12 milss), there is no assurance that

all veter passing ths gage will be available to the applicant or to the
protestant. Diversions exist below the applicant, some water mey be di-
verted between him and the gage, and presumably there are channel losses.
On the other hand there are important mccretions in the reach between
applicant and protestant. There is significance in the clrcumstance that
né water user in the 12 mile reach sav fit to protest except Protestant

'Bradley, vhose concern as expressed in his protest was noi alone over the
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. applicantts diversion but also over the diverslons by partles who
allégediy divert at points above him, without authority. A condition
get forth in his protest under which the protest may be disregarded
and dismissed is that "those pumping from ssid river without a permit
to pump are mede to discontinue doing 80, "

That Protestant Bradley’s:concern over unsuthorized diversions
upstream may have 2 basis of truth is suprorted by statements contalned
in a letter from L. M. DuCommun, the protestant's predeceisor in interest,
dated June 16, 1939, which states in part:

“During the present year it has been almost impossidle

to do any irrigation on my ranch, due in part to the

fact that the rainfall was far below normal, and also

because there is improper use of the water at the

present time. It is reported that some are using the

water who do not have a permit or license and in some

cases water 1s belng taken from the river by ranches

which do not border thereon, -~ - = =%

‘ Protestant Bradley's concern is of the nature of an admission that un-
appropriated waters exist. The responsibility of defending rights under
Appilication 631 devolves upon Protestant Bradley. Justification is not
seen for denying a permit to an upstream applicant or in unduly restric-
ting such permit when unappropriated water appears to exist but falls to
reach a downstream licensee due to that licensee's omission to defand
his own rights.

Sonclusion

Unappropriated water apparently exists at times in the source
from vhich eppropriation is sought under Application 13845, In amount,
the probable supply of such water is relatively firm until the end of
July and intermittent during August and September; bul it averages more

. than the amount apvlied for during August of most years and slso during

September of most years. The use proposed by the applicant is beneficial.
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The interaittency of supply is offset by the availability of an auxili-
ary supply derived by pumping from wells. Usnder the attendant circum

stances the protest iz deemed insufficient to bdar approval of the appli-
cation. Tt is the opinion of this office that the application should be

approved, subject to the usual terms and conditions.

o000
ORDER

Application 13845 for a permit to appropriate weter having
been filed with the Division of Weter Resources as above stated, a pro-
test having been filed, a stipulated hearing having been held and the
State Engineer now being fully informed in the premises:

IT IS HEREBY ORDERED thet Application 13845 de approved and
that s permit be i{ssued to the applicant, subject to such of the ususl
terms and conditions as may be appropriate.

WITKESS my hand and the seal of the Department of Public
¥orks of the State of Californies this 27th day of August, 1951,

Original signed by

A. D. Edmonston
State Engineer




