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. _ ' STATE OF CALIFORNIA
- ' - DEPARTMENT OF PUBLIC TORKS
EEFORE THE STATE ENGINEER AND
CHIEF OF THE DIVISION OF WATER RESOURCES

e
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-In the Matter of Application 13122 by James Malone to Appropriate Water
from an Unnamed Stream Tributary via Elk Creek to Klamath River in
Siskiyou County for Domestic rurposes and Irrigation.
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Dacidéd ' erp 29 1950
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)| ATTENDANCE AT CONFERENCE COI\DUCTED BY THE DIVI‘:IOR OF WATER RESOURCEB
AT HAPEY Cu.%, CALYFORLIA CN MAY 2., 1950.

Lee Bagby Applicant!s Attorney
Edna Ruth Reynolds Protestant B
P. B, Stephenson Senior Hydrautle Engineer

Division of Water Resources
Department of Public Works.
Representing the State Engineer
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General Deseription of the Project

The application contemplates an appropriation of 0.05 cubic
foot per second, yeax‘-round,' from an unnamed stream tributary wia Elk
Creek to Klamath River. The proposed point of diversicn is in Siskiyou

County and lies within the NE} SE: of Section 35, T 16 N, R_'? E, H.B.&M.

. ' _ Thé water is wanted for domestic purposes (2 pedple,’ house and garden)




and the irrigation of a 1 acre orchard and 3 acres of general crops,
irrigation extending from May to September, both inclusive. The appli-
cant proposes to divert by gravity through a small ditch approximately

1 mile long. According to the application the project is already in use

.and has been for more than L0 years. The application also states that

the land to be irrigated has no other right or source of water supply
than therein applied for.
Protest
One Edna Ruth Reynolds pfotested_the application, asserting in
effect that if the application prevails, all of the water that she has
and nesds will have been apprepriated by the applicant. She assgrts boﬁh

a riparian right and a right based on use prior to 1914, the water having

- been used for domestic, stockwatering, irrigation and mining purposes.

She states that her diversion heads about 0.5 mile downstream from the

applicant's intake. She states further that the applicant has an ample

- water suppli and did not interfere with her water supply until June or

July, 1949. She states finaily that the protest may be disregarded and
dismissed 1f she is given water sufficient to meet her requifements in-
cluding any mining work that may develope. B
Answer

The appiicant in his answer asserts that the ditch leading to
his property was constructed in 1900 and that ever since that time all
the water from the springs (supplying the stream referred to as the.source)
has continuously flowed through that ditch to the Sunflower Flat Claim
(his property); that he knows from personal observation that ever since
1905 all of the water from said Springs has been diverted to the Sunflowér

Flat Claim; that in 1935 one Harold Lippen, Protestant Reynolds' predecessor '
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in interest, sought under Application 8524 to appropriate water from the
source serving Sunflower Flat Claim, which application however was with-
dramm; that omefs subsequent to Lippen have refrained from interfering
with the diversion to Sunflower Flat Claim; that Protestant Reynolda!
immediate predecessor, one Clem Gavenette,in June 1949 tore down that |
ditch and diverted the water therefrom to his (Gavenette's) property; |
that the water from the springs in conﬁroversy has rever been a known
stream; that the flow therefrom aggregates 1 cuble foot per second in
early spring, diminishing thereafter to 0.5 miner's inch in late summey -
~and fall; that the flow sometimes disappears entirely; that thé protes—
ta.nt.'sr pi-operty is not ripérian to the water coming from the springs. |
Accompanying and rsupplementing the ansﬁer are affidavits, in
essance aé follows: Lee Effman asserts familiarity with the Sunflower
Flat Claim since 1888, states that a prior owner of that cla.m was divert-
ing water from the source now in controversy to t.hat claim :Ln 1900 or
1901, and tha.t; no one has ever used water from that source except succes— .
sive mmérs of Sunflower Flat Claim, until 19@9- Ira Willjams states
t.hat. he and his brother G. C. Williams owned the Sunflower Flat Claim
fx_'ém 1928 to 1938, that the water diverted from the springs was used by
them for domestie purposes and irrigation and by no one else, that Harold
Lippen sought \'msuccesfully to apﬁropriate some of that water, that
Lippen's successors in interest, Humphry and Wright, did not use wa.t_er
frcm.the Sunflower Flat ditch. Philip M. Toleman asserts that he is a
professional engineer, that he was employed by Harold Lippen in 1936 to

investigate matters relating to Lippen's water supply, that he made such

investigation and concluded therefrom that the water from the springs was

already appropriated and in use on Sunflower Flat Claim aild hé.d been so
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used continucusly since 1901, and that there was not enough water from
the springs in summer and fall for two users.

Field Investigation

The pgrtieé having stipulated to an informal hearing as pro-~
 vided for in Section 733(b) of the California Administrative Code a con-
ference was conducted at Happy Camp, Califomia, on May 24, 1950 by an
engineer of the Divisione. The applicant's attorney and the protestant
.wére'present at the conference. |

- Hecords Relied Upon -

Application 13122 and all data and information on file there-

withe | |
| Discussion

Aecording to the report of the engineer who conducted the con-
ference on May 24, 1950, the protestant admitted at that conference ‘that
the applicant has used water continuously in the past by means of the
" diversion described in Application 13122 and that that use has not pre-
vented the satisfaction of her (the pfotestant's) demands. That admis~
sion by the protestant indicates that the supply wﬁich the source affords
is sufficient to meet the requirements of both applicant and protestante
In ﬁiew of the indiéated sufficiency of supply the protest is dismissed.
_The application should be approved and permit issued, subject to the
usual terms and conditions.:
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kpplicatibn 13122 for a permit to a ppropriate water having been

filed with the Division of Vater Resources as above stated, a protest

having been filed, a hearing having'been held and the State Engineer now




being fully informed in the premises:
IT IS HEREBY ORDERED that Application 13122 be approvedland
that a permit be issued to the applicant, subject to such of the usual

- -

terms and conditions as may be approrriste.

WITNESS my hand and the seal of the Department of Public Works

of the State.of Califomia this 25?74 day of W 1950,
) —
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A+ D. Edmonston, State Engineer.




