BEFORE THE DIVISION COF WATER RICHTS AT
DEPARTIENT OF PUSLIC WORES o
STATE OF CALIFORNIA /
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In the latter of Application 5245 by Bank of Italy as Trustee
for A. X. Detwiler to appropriate fronm &n unnared spring
tributary to Yard Creek and Application 12-085¢0 by
Ward Creek Yater Company to eppropriate from
Ward Creek, In Plscer County, California,
for Domestie, Irrigation and Recreatiional
Purposes
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APPEARANCES AT FEARING HELD JUXE 19, 1928.
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For Applicanta

Bank cof Italy as Trustee for Arthur Huston of Huston, Huston
A, K. Detwiler & Hustcn, Attorneys at law

Ward Creek Water Company R, I. Lipmen of ieCutchen, Olney.
‘ Mannon & Green, Attomeys at Law

For Protestents

William Kent, and ‘ R, I. Lipran of ieCutchen, Clney,
Ward Creek Water Company Vennon & Green, Attorneys at lLaw

Greee R. 2nd Wm. E, Brigegs B. T, Devlin of Devlin & Devliin,
. Attorneys at Law

Bank of Itely as Trustee for
A, K. Detwiler Arthur Fuston of hHuston, Huston
- & Buston, fttormeys at Law

-
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State of Californla, Depariment of o
Natural Rescurces, Division of Fish
| and Gare _ J. Spencer

EXAMINER: Everett N. Bryan, Deputy Chief of the Division of Vater Rights, for
Harold Conkling, Chief of Division of VWater Rights.
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These appiications are for approniations of water Trom en unnamed
spring tributary to Ward Creek and from Werd Creek itself, both being fributary
to Lake Tahos ;n Placer County, California.

The main features of the applications are as rollows:

Application 5245 was filed on Octoher 26, 19246. If preposes an ap-

yropriation of 0,75 ecubic foot per'second from ean unnamed spring for recrea-
tionsl, doestic and irrigation purpeses at Tahoe Park, a summer home subdivi-
sion.at Lske Tahoe.

It was protested by William Kent, Wara Creek Water Company, Grace H,
and Williem E, Briges end State of Cslifornia, Department. of Natural Resources,
Division of Fish and Game.

Application 12-5859 was filed on March 16, 1928, under Section 12 of

the Water Commission Agt, being an application for certificate fixing time of
completion of an appropriation of water initiated pfior t0 Decexber 19, 1914.

It proposes an appropriation of 1.0 cubic foot per second from Vard
Cresk for domsstic and irrigation use at Ahcut 250 swmmer homes at Lake Tehoe.

It was protested by Grace R. and William E. Brigegs, Baﬁk of Italy
as Trustee for A. X. Detwiler and State of Cmlifornia, Department of Natural
Rescurces, Division of Fish and Game.

These applications were completed in eccordance with the Vater Com-
migssion Act and the requirements of the Rules and Regulastions of the Division
6f Water Hights, and being protested ﬁare set for s public hearing at 707
Forum Building, Sacremente, at 10:30 o'clock A.M. on June 19, 1925, Of this
hearing applicants end protestants were duly notified and appearences were

made on behalf of emch,
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The protest of Willienm hent was filed on September 10, 1927, and was

directed against Application 5245. It 1s basecd upon ownership of 142 acres of
¢laimed riparian land lying to the North of Ward Creek and adjescent to the plece
of use described in Application 12-5859. The protest states thet these claimed
riparien lands "have not been developed and the waters of Ward Creek have not
been used thereon”. The protestant acquired the property during 19C7.

No evidence was presented et the hearing indicaiing that water had
been used on the land or was proposed t0 be used except that a small portion
of the land was eventually propoéed to be served by the Ward Creek Water Com-
pany under its Appirication 12-5859.

The Division of Water Rights operates under the provisions of the
Water Commission Act and is compelled to observe the provisions thereof. Sec-
tion 11 of the Act provides in part that--

®If any portion of the waters of any streem shall not
be put to a useful or beneficial purpose to or upon lands
riparian to such siream for eny continuous period of ten
consecutive vears after the vassage of this act, such non-
epplication shall be deemed 1o Ue conclusive presumption
that the use of such portions of the waters of such stiream
is not needed upon said riparian lands for any useful or
beneficial purpose; and such portion of the walers of any
stream sc nonapplied, unless otherwise eppropriated for a
useful sné beneficial purpose is hereby declared to be in

‘the use of the state and subject to appropriation in ac-

cordance with the provisions of this act,™

1t therefore appears that this protest is without merit and should
pot stand as a bar to the issuance of permit upon Appiication 5245. If in
fact the protestant has a valid riparian cleaim it eappears he will be suffi-
ciently protected by the issusnce of a Dermit expressly subject to all vested

rights, and that a present sppropriation should noct be denied because of a pos-

sible future riparisn use which is prospective only.
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The protest of the Ward Creek Water Corpany sgainst Application

5245 was filed on September 10, 1927. It is based oz righits initiated during
1907 and 1914 == d the claim that no unappropriated water exists in Wﬁrd Creek
during the sumer months or period of low flow.

Subsequent to the filing of this protest the water company filed
Application 12-58%59 in which a certificate under Section 12 of the Vater Com~
misaidn Aet is scugnt fixing the fize of completion of an appropriation of
water made prior to December 19, 1914. Although the amount of the appropria-
tion named in Application 12-5859 is 1.00 cubic fool per sécond tke Ward Creek
Water Coﬁpany in its opening brief and through witnesses at the hearing defi-
nitely edmitted that its requirements amount to approximately 0.42 cubic fool
per second only.

From testimony of protéstant’s witnesses and protestant's briefs
it further appears that in vears of normal runoff the quantity of waler avail-
gble in Ward Creek during the low flow period of the year would be about 1.50
cubic feet per second or 1.08 cubic feet per second in excess of the protest-
ant's claimed reguiresments.,

T4 therefore follows that, insofaT as this protest is concerned,
uneppropriated water exists during ncrmal years and since all permits issued
by the Division of Water_Rights are issued expressly subject to vested rights
the pfotestant is éufficiently protected during subncrmal years without denial
of Application 52405,

The protest of Bank of Jtaly as trustee for A. K. Detwller against

Applicstion 12-5£%29 was Tiled on Iy 24, 1928, It is based on the claim that

the applicent has not exercised due diligence in putting to beneficial use the
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quantity of wa£er appropriated in 1914. The protestant further contends that
the applicant proposes to increase the area to be served beyond its original
intent with a consecuent incresse in quantity of water required which would
tend to reduce the quantity of waﬁer otherwise unappropriated snd available for
appropriation.

| The applicant has through witnesses at the hearing and subsequent
hriefs, dqfinitely shown that st the time of its 1914 water filing and prior
thereto &t the time of a Tiling in 1907 additional lands were eventually pro-
posed to be servéd by it.. It sppears conclusively that the plan was 1o
serve not gnly the then members of Ward Creek Water Company but also to serve
those adjacent lands which were susceptible of service by the works then
planned. And no evidence wes introduced of a departure from the plan of that
time,

The protestant's contention that fhe applicant has ﬁot exercised.
due diligence toward completing beneficial use of the water is not sufficigntly
supported by the evidence to baf issuance of a certificate to the appiicant.
'The'evidence presented in this comnection #pows that the incresse in the use
of water, ares served, and population has been very slow but nsvertheless
fairly constent. Ve rmst take cognizance of the fact that such an'undertaking
is not in the nature of a commercial development and that progress is quite
generally slow and continued over a long period oI years before complete.

At the time of the hearing end in subsequent driefs the applicant
has defihitely fixed the amount of its requirements at 0.42 cubic foot per
second which is considerably less than the original Amount covered by its

application ané about twice the meximum emount put to benmeficial use by it



prior to the time of thé uearing. Altboush this proposed increase in use will,
as protestant contends, decrease the quantity availadle for® protestant's use,
the flow in Ward Creekx during the period of low flow in a nermal year was dg-
geribed as stated above by both protestants’ and applicants' witnesses as being
about 1.30 cubic feet per second which is 1.08 cubic feet per gsecond 1n excess
of the prior applicant's requirements end 0,33 cubic foot per second in excess
of the combined requirements of the two applicants.

The protest of Grace R. end William Zilery Sriges was filed on October

20, 1927, against Application 5245 and on ¥ay 168, 1928, smgainst Application
12-5859, It is based on & claimed riparien right which has been exercised since
1900 and t%e contention that no unsppropriated water exists in Ward Creek, The
ciaim is also made that eny additional diversion)will destroy the beautly of the
gtream and the fishing.

One of the functions of the Division of Water Rigats is to regulate
the initiation of rights to appropriate water thus facilitating development of
the unused waters of the state, and the Water Commission ict under which this
office functions indicates the various purposes for which water way be appro-
pristed designating use of water for damestic purposes as the highest and
most beneficial use., The uses proposed by these applicants afe higher uses
than the retention of water in a stream bed for beautification purposes or
as an aid tc tishing., In the 1atter-connection it may be stated that no
statutes or constitutional provisioms of this state have been pointed to or
found which may reasonably'be coﬁstrued as even irplyinz that water appropria-
tions are to be denied in favor of fish protéctidn.

- It appears, therefore, that this portion of the protest may be dis-

missed as being without sufficient merit to deny approval of these applications,
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It was established by witnesses at the hearing as stated ebove that
the combined proposed diversions by the applicants total 1.17 cubic feet per

second which is 0.33 cubic foot per second less then the low flow during a nor-

‘ mal yeaT.

The guantity of water used by the protestants is not definitely kmown
but was roughly estimated by a witness for the appiicant under Application 5245
at 0,06 cubie foot per second‘which.is considerably less than the guantity avail-
able to protestants 1n.a nomal year. Assuming, however, that the protestants’®
use is five times this smount, or 0.30 cubie foot per second, there would still
be dufingra ncrmal vear sufficient water available to meet'the protestants' ™=-
qpiremsnts:. |

The fact that all epplications before the Division of Water Rights
are approved especially subject to vested rights would appear to furnish the

protestant with adequate protection during years of subnormal flow in Tard Creek.

The protest of the State of California, Depertrent of Natural Resources,

Division of Fish asnd Ceme was filed on Jamuary 3, 1928, against Application 5245

and 1t was requested by protestant during the course of the hearing that it be

considered as applying also to Application 12-5889.

It is based upon c¢laimed prior rights and use of the waters of Vard
Creek for fish propagation and fish passage down stream to Lake Tahoe. |

From the statements of witnesses il appears that there is plgnty of
water and ereek for tﬁe fish to propagate in above the confluence of the spring
water and ¥erd Creek, that the appropriators will quit using ebout the time of
eech year when the Tish will be ready io go dowmstream into the lake and will

not then be diminishing the flow which is needed tc make a medium of conveyance

for the fish, that, in any event, there will be no interference with fish propa-



gation or rather with any right of way for fish passage that may exist in favor

of the Divigion of Fish gnd Gamé until the time comes for the fish to go down
into the lake and that that time will be late in the season and that even 1f

the appropriators are still using When'fhat time arrives, and even if there
exists in law a right in the Division of Fish and Game to stop diversions which
deplete waters nescessary to supply a medium for fish travel, nevertheless, therg
is no justificatioﬁ for denying the appropriators the right t¢ use during nearly
gn entirs seascn ﬁhan the fish do not swi;:ﬁ gown tc the lake and the Division

of Fish and Geme does not want them to do so.

Fhefher or not the Division of Fish and Game has a legal right to
the maintenance of a stream intact for fish passage as against would be ap-
propriators is considered very doubtful, The Water Commission Act does not
provide for e dedication of waters for fish passage or in any wise indicate
that waters shall be withneld from.appzopriation in order to supply fish
with a medium of travel.

The Division of Fish and Game is authorized to protect fish as pro-
vided in Section 64270f the Political Code which enumerates its powers and
duties but nothing thersin contained confers unlimited power to protect fish
or asuthorizes the nullification of the Water Commission 4ct ox declares fish
protection tc be the prime censideration in the event of its conflict with
other provisions of law. Indeed'that section<states that.thé Division of
fish and Game shall see "thgt the laws for the protection and preservation
of ¥**Pighes**¥*are strictly enforced.” Thus the legislature seems to have

1imited the Division of Fish and Game to powers and duties enurerated in

this section and in other sectiocns such as 626 to 657%‘of the Penal Code.




In this connection Sections 636¢ and 637 provide the alternatives afforded
the Division of Fish and Came in the event that it is deered that fishways
esnnot be constructed-which will serve the purpose of fish travelrover or
around a dam, The & lternatives are to require erectiion of a fish hatchery
or the plantiné of fish and not to prohibit the building of a dam or the ap-
propriation of water thereby. Certainly such provisions of law do not declars
and are not tantamount to declarations that the rmintenance of rights éf way
for fish migration shell be of paramount importance and that appropriations
of water to peneficial uses shall be subject theretc and shall be denied if
they inferfere therewith.

On the other hand the history cf the gppreoriative deectrime in
California is such as to cause the belisef that the right to appropriate un-
appropriated water is not %o be denied except as clearly and definitelﬁ pro-
vided by legislative mandate and the rule of law that "it is not to be pre-
sumed that the legislature in the enactment of statutes, or the people in
the adoption of laws, intend to overturn long established legal principles,
unless such intenfion is made to c¢learly appear by express deciaration or by

necessary implication™ seems to apply. (Follette v, Pacific Light and Power

Corporation, 189 Cal. 195, 208 Pae. 295; In re Garcelon, 104 Cal., 870, DB4;

Boyd ve U. 8., 116 U, S, 616, Abbey v. Board of Directors, 53 Cal. App. 757, 76l.)

In cases wherein the right of appropriation has been affected the
legislature has specifically ﬁrovided therefor as in the éase'of Section 2a
of the CAlifornia Irrigation Distriet Aect, Stats., 1917, p. 795 and Initiative
Measurs No, 11, Statutes of 1825, p. XCIII. |

In view of thé very doubtful authority of the protestant to pro-

hibit appropristions in favor of fish rights of way and of the Division of



Water Rights to deny or restriect would be appropriators on account of such an
interference, it is believed that protestant should be left to take such in-
dependent action as it may have anthority to take in protecting fish propaga-
tion or rights of way in the event that there develops an actual interference
which cammot be readily adjusted between the protestant and the eppropriators.
Especially is such & decision advisablie in a case.wherein the probability of
interference is uncertain and will be for a short tire orly in each year if
it occurs at all.

As to Applicatlon 12-5859 it may be that the right initiated there-
- under and Since maintained is of a priority anterior to the time when the Div?
igion of Fish and Game began the propagaé&on of fish in Ward Creek, If so it
would seem that the rights of said applicant were sufficiently vested prior to
the entry of the Division of Fish and Game to entitle it to conmtinue to com-
pletion regardless of the resulting effect on fish propasgation activities sub-
sequently commenced.

This brings us to the contention that the Division of Fish and Gams
occﬁpies the status of an eppropriator of the streem for fish propagation and
transportation. Under the requirerents declared necessary to constitute an ap-

propriation, contained in such cases as Rdbinson v, Scheenfeld, 218 Pac. 1041;

Lake Shore Duck Club v. Lake View Duck Club, 166 Pac., 311; Town c¢f Antioch v.

Williams Irr. Dist., 186 Cel., 451, 205 P, 6£8; and Schodde v. Twin Falls L. &

W. Co., 32 Sup. Ct. Rep. 479, the mere planting of Tish in a stream certainly
does not constitute a sutficient exclusive pcssession and control of the water
therein to constitute an appropriation thereof. The guestion as to whether
water may be appropriated for fish propagetion is not in issus. A use of

water for fish propagation may be & beneficial use for which water may be ap~

propriated.



(2 Kinney 1205, Par. 700; Smith Canal Co. v. Colo, Ice ete. Co., 82 Pac. 940,

Fx parte Slam, 6 Cal. App. 233, 91 Pac. 811; and State v. Sarker, 108 Pac. 352).

But the facts herein go to_the point whether or not a plsnting of fish in &
stream constitutes an sppropriaticn thereof and we can £ind no cases wherein
any such act has been held an appropriation (a taking) of water for benefiecial
use. The Division cof Fish and Gare has not diverted or controlled the waters
in question or appiied them to use and said ﬁaters nave continued to Iflow as in
a course of nature they have been wont to do from time immemorial. |
In support'of its c¢lmim as an appropristor the Division of Fish and
Game relies upon Section 255 of Art. IV of the constitution which provides that
the legislature nmay di%ide the atate into fish and geme districts ana enact
léws for the protection of fish ard game therein. But no laws of the legis-
lature under this cogstitutioﬁal authority are set forth which authorize the
reservation of streams from appropristion for fish protection and propagation
and wherein this legislative suthorization declafes any such power to exist
in the discretion of the Division of Iish énd Gare is not spparent. In fact
the "obvious purpose of this amendment wes to remove the former restriction
of Article 4, #25, subd. Z3*** it increases the legislative discretion by

suthorizing local lsws on the subject.” {Paladini v. Suyperior Court, 178 Cal.

372, 173 Pac, 588; Ex parte ksrincovich, 48 Cal. App. 482, 192 Pac. 156.)

Evidently in support of an appropriation or a 1egislative reserva-
tion from eppropriation the Division of Fish end Gawe has submitited as an ex-
hibit an order closing the étream in question to trout fishing. Vherein such
sn order is of any support as comstituting or assisting to cohstitute an ap-
propriation of water or reservation of water from eppropriation is notv ap-

parent.
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Finally the Division of Fish and Gams urges that an eppropriastion
. of water from this stream is against public pdlicy and constitutes a nuisance
in that 1t wiil destroy the property of the people in fish.

A sufficient answer to ell of these conteniions is that historically
the doctrine of fTee appropriation cf uneppropriated waters is not ante-dated |
by fish protection provisions end no statutes or comtitutional provisicns of
this state have been pointed to or fcund which may be Ieasonably construed &8
even implying that water appropriations are to bte denied in faver of fish pro-
tection. Certainly it would reguire an explicit legislative maﬁéaté to justify
ths Division of Wafer Rights in denying an epplication tc appropriate on the
ground that fish would be interfersd with by reamson of a depletion of water.
Nor is the Division of Weter Rights inclined to attenpt decisions as to whether
fish protection is of paramount public cncern. Such & decision as to public
policy and welfare is properly a matter for legislative decision and untll such
time as s definite legislative proncuncement is made, the Division considers
itself without authority to deny applications on the basis of interference with
fish life. |

Aé to the quotation from Sec. 1 of Chap. 889 of the Stétutes of 1921,
the subject matter of the act of which that section is a portion is too foreign
to the subject of fish protection to render it pertinent to the pregentrinquiry.
In faet it is an act to foste; investigations to facilitate diversions and ap-
propriations of water and not to restrict or 1limit them and to that extent is
oppesed to the contentions of protestant Division of Fish and Game.

If any constitutional aad statutory provisions are in point the

following should alsc be taken into consideration:
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8ec, 1, Art. XIV of tie constitution: "The use
of all weter now appropriated, or that may hersafter
be appropriated, for sale, rentai, Or distribut ion,
is hereby declared to be a public use, and sudject to
the regulation and eamtrol of the state, in the manner
to be prescribed by law.”

Sec. 17 of the Water Commission Aet - "any person,
firm, association or corporatiorn nay spply for and
secure from the State Water Cormissicn, in conformity
with this sct and in conformity with ressonable rules
and regulations adopted from time o time by the State
VWiater Commission, a permit for any unapmr cpriated water.”

Sec. 15 k¥ T4 ig hersby declared to be the es-
tablished policy of this state that the use of wealer
for domestig purposes is the highest use or vater and
thet the next hizhest use is for irrigation™*t,

In the case of Tulare Water Compeny v. State Vater Commissiom, 157

Cal. 533, 202 Pac., 874, ths Suprerme Court says:

"The cormission surely does not possess and could not
be invested with power to arbitrarily deny an appllcation
made in confermity to the law for the approvriation of water
that was subject to appropriation.

"The purpose of the act is clearly to permit amy perscn
or corporation desiring to make any of the enumerated bene-
ficial uses of waters of the state, not otherwise utilized,
to evail itself of this right of aporopriation.

 "Under the law in foree prior to the adoption of this
act (Civ. Code. Secs. 1410-1422/ no permission was required
for the appropriation of waters of the state. All that wes
required to c¢reate a preferential right to such water was to
actually appropriate it to some authorized beneficial use, or
to meke s water filing to be followed with due diligence by
en actual user.

"The obvious aim of the Water Cormission Act was not to
abolish, but to regulate and administer, this privilege.”

Nor is the appropriation of water per se & nuisance.

It is therefore concluded that the Division of VWater Rights has not

the authority to deny appropriations upon ithe mere besis that fish life will
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be 1mpériled by depletion of supply and that the Division of Fish and Game
has not appropristed the flow of the stream in question from tre peint it
plents fish t§ Lake Tahoe or otherwise appropristed the waters of %ard Creek.

Nor does it appesr that a poliee power has been vested in the Divi-
sion of Fish and Geme vhich suthorizes it to enjoin such diversicns of water
for heneficial uses as it deerms inimieal to fish life, but, if so, the is—.
suance of permits to appropriate by tke Division of Water'Rights will not
prevent the exercise of such an authority by said division.

It sccordingly appears that protestant's clasim of right as an ep-
propriator is without basis in fact and cannot be urged as cause Tor cenial
Vof Applicatiors 5245 and 12-5£53. |

Application 5245 for a permit to appropriate water and Application
12-5859 Tor a certificate under Section 12 of the Water Commission Act having
been Tiled with the Division of Water Sights as above stated, protests having
been Teceived, a public earing haviang been held, snd the Division of Water
Rights now being fully informed in tne premises:

IT IS FEREBRY ORDZHED that said Appiication 5E45 be appfoved and that
a permit be granted to ithe applicanrt subject to such of the usual terms and
conditions as may be appropriate; and

IT IS HIREBY FURTHER.ORDERED that there be issued to the Ward Creek
Water Company responsive to its said Applicetion 13-5855, a certificate of
diligence in the eppropristion of not to exceed forty-two hundredths {0.42)
cubic foot per second under a notice of appropriation filed with the recorder

¢f Placer County, Califdrnia, on June 27, 1914, and recorded at page 427 et seq
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of Book B of Water Rights of said county, and that the time wi thin which
the water will be completeljr applied to the proposed use under said appro-

priation shall teminste Jamuary 1, 1939.

Dated at Sacrerento, California, this {p day of WJJJ 1929,

Aanstd Conlel .o

{Barold Conkling)
CHIXF CF DIVISION OF WATER RIG‘{TS
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