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In the matter of Azpi cation 2784 of Koy J. Alnsworth
to aoproprlate wetsr Irom Lorts Yule Ziver tribu-
tary of dule Elver system in Tulare County for
Agriculitural Purposes
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DECISION & 2784 D 168
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APPEARATCHEHS AV HEARING ZELD At Visalias, C=lifornia, liarcn 13, 19286,

For appilcant:
Roy J. Alnsworth : In propria persona

¥or Protestaits:
W. Ee Osborn
Crook 2ros.
s De Henyon
Lester E. Slecum {Clarabell Gobel)
Earry and ary A. «alck
Faul 1", Showalter
L. N. Cornell

W, R. Bailey

L S

water Rights,.

[

EXAGITERs  Edward Hyatt, Jr., Chief of Divisioen o

o0o

Appiieation £7Y84 was iiled iarch 9, 192k. It zroposes an apsropria-
tion of 0.20 cubic feot per second of direct diversion from lorth Yule Bivef
from July lst to iiovewber lst of each season to bte used for agricultural pur-
poses on 16 acres of land located in Sections 1Y% and 20, T 19 5, B 80 I, L.DEB.&.
The application wes protested by W, H. Osbori, Jrook Erotihers, E. D. Xenyon,
Lester R. Slocun, IHarry and lery 4. Amick, Paul ¥. Saowsliter ang L. 7. Jorneli,

Thne epplication was comnleted in accordance witn tne water Commission

Act and the requirements of the Zules and Fegulaticns of the Vivision of Water




Figate and being protested was set for a public nesring st tne Supsrvisor's

Roow of the County Court House, Vissiia, at 10:0C o'clock a.m. on Larch 13,
1925, Of this hearing spplicsnt and protestants were duly notified.

“r

L. N. Cornell and 7. ®. Cstorn, %o whom 2Ir. Cornell nas sold his

property on & coutract of vurchszse, claim the fiént To0 divert water from-the
Nbrfh Tule River through the Jornell diten, the intaxe of wnich is about one-
half mile belcw the proposed point of diversion of ihe spplicent and sllege in
effect that the epproval of the application would result in depriving them of
tneir water right which had been in existence for thirty years, a&s the flow in
Horth Tule River during iie sumuer months is not sufficient to su@ply the ditches

which are already in existence.

Oroox Brothers, Harry anc llary A. Amick, Lester K. Slocu: and Fsul F.

Showal®er claim the right to cdivert water from lorth Tule Liver throush the

Croock-Showalter or Dennison ditch, the intake of which is about three-fourtns

of a mile below the proposed intake of the applicant, and allege in effect that
there is nec surplus water flowing in the Forth Tule River over and sbtove the
amount necessary to supply their exisiting rigints and that if the proposed appro-
priation is approved it would resuli in deprivinz thea of water to which they

are lawfully entitled, Subsequent to the filing of his protest tne property

of Lester 2. 3locws wes transferred to Clarabell Gobel,

r

E. D. EKenyon c¢lains the right to divert O second feet of water from

the Xorth Lule Hiver through the Fharigses diteh, tae intzde of woick is siﬁuated
about eignt ¢r nine miles downstream from the proposed iutake of the pnrotestsni.

This ditch he ¢lsims has been in existence for more than sixty years end has been
used to convey water for irrigation ani stock watering purposes and ne alleges

in effect thnat there is imnsufficient water in Lorth Tule Iiver during the period

in which syplicant proposes te divert to satisfy the existing rizhts on the

gstream,




Field Jnvestigetion.

Prior to tue nesring on this application, investigntions were con-
ducted under the suvervision of thig oifice on September 4th, &th, 6th and 7{h,
1982 and on Juwe 19tn and 21, 19x3. Subseguent to the hesaring snother investi-
gation was made on June £%, 19&7.

Thig opinion is based upon facts as presented in the reports of the

ons &8 well as upon

e

engineers of this orfice who conducted these investigat

the testimony rresented at the hearing.

Stipulected Judgment of September 11, 1915,

As the result of an action entitled "Poplar Irrigetion Company vs.
A. A. Howard, et =l" bfought before the Supericr Court of Tulare Sounty =
stipulate@ Judgnent was rendered on Septexber 11, 1916 as between the various
water users on the Tule Eiver.

while certzin definite amounts of water were aliotted to the various
water users on tue gtream the field investigation cenducted in 1%k2 clearly in-
dicated that soie of the parties to fne stijulstion were making no use of the
water snd others were umabie to utilize their full allotuents due %o the f#ct
that the capecities of tiheir ditches were not suificient to carfy the stip-

ulated amounts.

\

Users of water on North iule Ziver.below toe Intzke of the Dernison Titch.

Consideration of the testimony texken llarcn 14, 1925 end the data ob-
tained at the time of the three field investigations noted above, leads us to
the conclusion that after atcut July lst of a year of normal runoff practically
the entire flow of the North Tule Ziver is diverted by the Denmnison ditch and
other ditches above and.the only water avsilable Ior protestant KEnjon and other

gor

ugers telow the intake of the Demnison ditch subseguent to about July lst end

until the streasn flow is replenisnhed by the fall rains is water which is re-

.




. turned to the stream irom tae irrigeted lsnds adjacent thereto or from sorings

.

in the river bed fed by underground waters. 45 & matter of fact duricg tre
summer montas the Jorth Tule River between the Dewnison intake and E. D. Kenyon's

. diversion point is prectically dry excest tor occasionszl places where tne water
seeps oul of the river chamiel and flowg for suort diétauces only. The Denni-

) above these nrotestants
son diteh users are the last ones on the sireac/end they uhoarently divert the
surface rlow during this period without cbjection on the part of tue lower users.
Frotestant Xernyon coutends thet there is & definite underground flow

in the river as ne has noticed an incresse in the flow of the gprings glong the
river'bottom witenn tne flow is increased at the head of tie stresmn, slthough there
was no connected surfece tlow, It is considered nowever that 1t would tske an
amount of water counsiderably in excess of toe auount which the eppiicant pro-
poses to divert to have any noticeable effect upon the water wnicn rises in

. the lower resches ¢f tne river, particularly at rrotestasut Henyon's point of
diversion whica is eignt or nine rmiles telow thet of the applicant.

while it sy be true tuzt & portion of tune waters avove the Lernnison

-

™,

intarxe and tie seepage losses frow the Dennison diten may find their way to the
Xenyon intake, it 13 our opinion tnat tae smousnt of water which the applicant
proposes to divert would %ravel so slowly through the underground chennels thet
\‘1t would be replenisned by the recurring storas ot winter btefore the efrect
could be felt by tae pretestant.
For the reasonsrgiven sbove, it is believed that the protest of Z.
D. Kenyon is without merit and therefore should te dismiszsed.

Correll or Cshorm JDitcen.

The first intake telow that propcsed by the azpiicent is tnat of the
. Cornell or Csborn ditcn througn wnich Ww. R. Csborn civerts waler for irriga-

tion purposes upon lend wiich he 1s purenasing on contract from L. 2. Cornell.
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This ditch is about tihree-quarters of s mile in length and texes out of the

North Tule Fiver at a point about cne-half mile below the applicant‘é nro-~
posed ﬁoint of diversion. Diversicn is rade directly tnrcugn o wooden fluwme
eleven inches sguare in cross-=gection wnicn is placed in tne cheannel of the
strean, toere cteing no dsm at the nead.

About 5CQ feet from tne intase the ditch ¢rosses Zine Jreek, a tribu-
tary of the Horth Tule #diver by means of & wooden flume. 4t the time of the
investigation in 1322, W. R. Cstorn wes diverting twenity wminers inches at the
intake which was almost the capucity of the flume the water depth therein being
about 10 inches and the flume depth teing 11 inchies 2nd of tnis smount only
abouf & or 7 miners inches reached tae place of uge which consisted of about
4 acres oi land, Tne.convejance logs vwhich was o5 or 7C% is exceﬁtionally
high, a large amount belins lost from tine flwae whizsh crosses Fine Creex.

Mr. Qgborn irrigates from about June lst to about Cetober 15th, the
ditch running continuously during tais pefiod.

Prior to 1%k&, testimory indicefes that there were never more than
& to b acfes cleeared aithousgh the diten is glleged to nave beer bulltd sbout
1890 and vged continuously since for notaing but this land.

At the time of the investizution in 1522 llr. Usborn coatemplated

i

clezrinz an additionszl 5 acres znd pleatiug it to orcnerd and from tie testi-

-
meny presented st the hearing this had been done and the additionzl land ir-
rigated.

A5 wr. Csborn's lsnd is mot riparisn to horth Tule River and ne does
o+ €
not apgear &as an eppropristor before this office we de not know under what right
this protestant proceeds to irrigste ihis adeltional area ss it would azgpear
that his right to edditlonsel water uncer bis coriginel epprepriation had lapsed

through non-use. The appiicant nas on the other hand riled an epplication with

this office maod 1 proceeding in a resujer asrmer to obtsin his water right.

~F=




. At the time oi the 19:£& investigsztion tie amoun® of water flowing in
the Horin Dule River pnast fue intsixe of the Cornell ditch exceeded in enmount tne

quaantity of weter which the appliicant seexs to sppropriste sud it has been shown

above that the ditch was diverting to almost its meximua capacity. Testimony
| presented &t the nesring iadicated that this was tiae usual or normsl condition
{See Page 68 of transcript) and it would tanerefore sppeer that the proetests of

We Ee Csborn and L. . Cornell may bte disumissed.

Dernnison Ditch.

The nexi intake;on the Nerth Tulé River is that of the ditch fﬁnﬁéfly
known as the Crooks-Snowslter ditch but now czlled the Dennison diteh, the users
therefrom having incorporated wucer the nane of'tﬂe Tennison Diten Conpany.

*This diten wnicn was constructed in 1866, takes out from the North Tule
Biver a% a point ebouil three-quarters of a mile below the sppiicant's pro;osed‘
point of diversion and about one-guarter of a mile velow the intaké of the Cornell
or Gsborn diteh. Just abovg the intske of the Dennison difch is the Jjunction of
North Tuie River and Pine Creek.

The users of water from tne Deanison ditch in dowustreanm order are

J. A. Hocxwood, wno did not protest the sppliceticn, A. B. =ud F. 4. 9rook,

Harry and _ary hAmick, Clarabell 3obel {successor in interest to iester R. Slocum)
o S s

and Fasul T. Suowalter,

By the terms of tue stirulated judguent referred to sbove it aDpears
that a rignt to divert .25 cubic feet per sezend through the Tennison ditch
was recognized.

The water available at the intase of the Dennison ditch auring the
suramer inconthis appears to be thet water whicﬂ escopes past the intess of the

. Cornell or Csborn dit.c‘u together with sowe return water from Lortn Tule Hiver
and its tribufary Fine Creek after it has been used for irrigstion purposes

on lands adjacent to the river.

-




&t the time oi the 1922 investigstion it was found that gvout 30 miners

. - lnches were being diverted from the river at t;’;e.De:‘_niscn diten intake, which

amount wag =ll of the aveilable fiow in the North Tule Eiver at Shat poiﬁt with

the exception of perzaps 4 miners inches waiich lecked throush the rock snd earth

diversion dsm and disappeared into the gravels e snort distance helcw; Accord-

ing fo hr. Fo A. Crook the flow at the intaxe of tre Lennison Citch at the time

of the investigation was about one~third greater than it usually is at that

time of the year.

The capacity of the Dennison ditch is limited b;- a flume which is

located a snort distence below the iniske. Just below the fiume, the water

enters & natural creex channel whicih ccnstitutesltne diteh for a distance of

]
i

approximately two miles or ag far as the Fockwood property. This natural crhan-

nel folloﬁs whet apsears $o0 be an old glacial ted rilled with boulders and 4he

Seepage loss therein is excessive. In fact at tae time of tne investigzation in
®

1922 it was fouud tnat of 4ne 30 miners incres diverted at tnae nead of the ditch

there were not wmore than 2 miners inches flowing in the c¢hanaoel about tnree-

gquarters of & nile below or & loss of more than 50,
This flow increzsed somewhat however below this point znc et a point
Just above the Roskwood nroperty where the water legves the old channel and
enters the ditch proper there was an estirated flow of aﬁout 8 miners inches.
At a point below the FHockwood property wihere the diteh crosses the foad there
was & flow of about 6 mirers inches and at the Crook 2rothers! aroperty there
-was not more than 3 or 4 miners inches in tze ditch and not more than £ miners
inches in the branch leading to the other users. At the Anick property there
was sabout 1 miners inch flowing in the ditch and no water reached either Gobel

or Showalter.

. From the amounts shovn above, aud assuming that & portion of the 30 :

miners inches diverted rose azein ia the ditcn bed after once disappearing it

L
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seems probable that of the 20 miners inches diverted there were only 3 or 4 mivers
inches whicn were actuawlg applied to beneficial use an@ thet about 855 of the
water origically diverted was lost. During the swauer of 194, the driest year
according to the testimony, the Lorth Tule River fell to an estimated flow of 2
miners inches at the epplicant's peoint of diversion zud was dry e short distance
beloﬁ the intale ﬁf the Cornell or Osborn intace anﬁ above the LUenrison diteh.
At this time 7. R. Usborn intercented gll the fiow except seepage aznd could get-
no water in kis ditch atter August lst. -
Tegtimony presented at the hearing was to the effect that.during this
low flow period the inteke to Iemnison ditch wes dry, but in snite of this, weter
raiged in the lower portion of tne natural channel section of the ilemnigen ditch
g0 thet at eil times throushout the sezson Foclwood hed some water st his place.
The rhysiecsl situation is such thet Jjust svove Lockwood, some of the waiter thet
raiges and flows Irom s»ringsg may be and prcbeply is water wiich naé beern aive:ted
from Pine Creeir through tne Childer's ditch and after being used by Childers for
irrigation purrnoses has seeped widergrouand to the Demnison aitch.
This condition leeds us to believe that the incresse of weter in tre

Tenunison diten is due to return irrigetion water zuag /or underground low over
an extended period of time rether thasn to tne uprising of any of the water which
" is diverted ait tae head ofi the ditch,

' This theory is substantizted by the report of the envineer who investi-
geted the project in 1%27. Iu tae repért‘of this investigation i% is stated
that near the point where the difch crosses ihe road, there is a low saddle over
an intervening ridge and it seeuws improbeble that any water could pass throuzh

this divide to the lower ditch.

e

The lower ugers on tne diten clazim that the withdrawael of tnhe waler

e

by the apsiicant would lengthen the tiwe reguired to rill tue underground basin

oy



alleged to underlie the chonnel utilized =z a coanduit and hence deley the flow
to them when the river is incressed in tne Fall.
Zven if such were the c¢ase, this ovjection nas i1ithle werit in that

the lower users would nobt irrigute after tne ilncrease in $ne Fell anywsyr and

tne winter precinitation and runcffi would replenish the wnderground flow.

I

(Transcript Paze 35, Line 19 to Page 356 Line k3}.

In dune 19%&5, the flow in tne Dennizon ditch measured at a point
about 60C feet helow the inta-e and below the flume was 1.15 second feet and
it wes estimated that 209 of the water diverted at the intave was lost et the
flume,

Gn June £4, 19£7 a weasurement was made ot the flow in the diteh
above the flume about 200 feet below %he intake., The flow =% fhis point was
Z.2 cubic feet per second and the conveysnce loss in the section of the diten
between the intake and the point waere it crosses the road in the I, of Sec-
tion 25 was aprproximately 6067.

As early as 1920 the users of water from the Dennisom ditch, recl-
izing the enormcus seepasze losses thereirow, conteupleted the installetion of
s pipe line to conserve_these losses and make more water avallab.e for thelr

i

use.

-

Upon investigetion however in June, 1%&7, no pize line had been in-
stalled and the diten appeared to be in precticelly tie saume coadition as at
the $ine of the 1922 iavestigation.

Tne users of water froam tne Dennison ditéh expect to increase their
irrigated area in tne future presumsbly on account cof the conservation of
water by the installation of the rroposed pipe line.

It is cur opinicn that tne appiicant who has proceéded in the rggu-
lar and nrescribed nenner to obtain trne right %o eppropriste eignt incnes of

water is eantitlec to tnet mucunt rather tasu the ussrs of weter urcer the

G~
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Pennison diteca wiose iuntent it ig to eventually conserve-waiter which has here-

~tofore been allowed to zo Yo waste.

An arpropridtive right is necsured b the amount of water that hes
beén getually uppiied tc beneficial use =:d while sn appropriator is entitled
to en allowance for reasonable losses in transit tc the Dlace of use, the los-
seg obsgerved st the ftimss or the field investigat;ons coaduacted under toe i~
rection of this office were grestl, in excess of logses wihicn would have oc-
curred nad the users uuder the Texnison Litca Jompany employed a diteh in
lieu of the old chisnnel utilized by then.

In cther words, measured by a standsrd of waat would constitute g
reascnabie loss by evaporation and seepase from a usual sud ordinsry .esns of
conducﬁing water in the locality iuvolved, wita due consideration to uatural
conditions, solil traversed snd all other sroper factors, it iz found saet the
losses cccurring in transit to use ¢y these users are urusunl, excessive, un-
reasonable and unnecessary and therefore the rignts of use initlisted and osin-
tained bty thgse users are uot inclusive of a1l of the weters diverted through

the Demnison intake.

Conclusion.

Prie purpose to which the szppiicant iantends to put the rroposed ap-
zropriation is a beneficial one and 1t ieg the opinion of this office that dur-
ing the season proposed by the esrpiicaant there is sufficient water in worth

ule River which is not being put to & useful or beneficial purpose, to justify

=

=

the approval of the epplicetion.
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Applicetion £784 for s vermit fo appronriste water having been filed
with the Division ofiﬁater Tiznts azg etove atated, protests navinz beeu riled,
g8 public hearing naving been held, field iavestigations ~aviag beesn nade and
the Division ¢f water Rights now being fully informed in tue premiées:
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‘ . I7 IS ELRSBY CHDERED tinat said Application 2784 te sppreved and

that & permit be zrsnted to tae appiicant sub/ect +6 such of the usual
teris mnd conditions as mary be appropriate.

Dated at Sacramento, Califoraia, this 7th day of September,

1927.
{Edward Lyett, Jr.gy v
TR PURARY Salad Cr TIVISICOL




