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1001 I Street
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Subject: Comment Letter — Draft Industrial Storm Water NPDES General Permit issued
January 28, 2011 ’ :

Dear Ms. Townsend and Members of the Board:

The California Stormwater Quality Association! (CASQA) appreciates this opportunity to participate
in the review and development of the draft Statewide General National Pollutant Discharge
Elimination System (NPDES) Permit for the Discharge of Storm Water Associated With Industrial
Activities (Industrial General Permit). :

CASQA’s Industrial Subcommittee carefully reviewed, considered, and developed the comments
anid recommendations contained herein. The Industrial Subcommittee includes a broad
representation of the entities that will be affected by the Industrial General Permit, including
municipalities, regulated industries, stormwater professionals, academics, and attorneys. The
subcommittee also includes a member of the State Water Resources Control Board’s (State Water
Board) Blue Ribbon Panel Report on The Feasibility of Numeric Effluent Limits Applicable to
Discharges of Storm Water Associated with Municipal, Industrial and Construction Activities’.

CASQA has been involved with each issuance of California’s Industrial General Permit, and has
been a steadfast advocate for industrial stormwater permits that protect water quality and are
practical for industrial operations, providing both technical resources to the State Water Board and a
voice for stakeholders affected by the permits. Further, CASQA has actively participated in the State
Water Board’s evaluation of quantitative performance measures for stormwater discharges. CASQA
has carefully evaluated feasible approaches to implementing quantitative measures, and has shared
these evaluations with the State Water Board through numerous stakeholder processes. :

CASQA appreciates the step taken by the State Water Board to release a preliminary draft of the

' Industrial General Permit. However, we did find it challenging to provide comment ont an
incomplete draft, and a draft that did not provide the rationale or analysis necessary to explain the
significant shift in the approach to regulation of industrial stormwater dischargers or the specific
technical proposals in the draft -

' CASQA is comprised of stormwater quality management organizations and individuals, including cities, counties, -
‘special districts, industries, and consulting firms throughout California. Our membership provides stormwater quality
management services to more than 22 million people in California. CASQA was originally formed in 1989 as the
Stormwater Quality Task Force to recommend approaches for stormwater quality management to the California State
Water Resources Control Board. - :

2 Currier et al., 2007
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IndustnaL General Permit. Further, our review was hampered by technical ambiguities in the
~ draft language. We assume some ambiguities were administrative or editorial oversights, since in .
several of the:workshops staff made statements and provided opinions that seemed different than
the draft language. CASQA looks forward to working with the State Water Board as you
advance this draft from the current stage, through the stakeholder processes mentioned during the
State Water Board Staff Workshops, to fully develop the next version of the draft Industrial
General Permit that the regulated community and stakeholders can consider.

CASQA supports the State Water Board’s staff’s expression of the goals of this permit
reissuance: a performance based permit model; with focus on improved data quality; and
provision of flexibility and incentives. However, CASQA does not believe that the draft permit
achieves these goals. The permit removes flexibility, has become overly prescriptive, and
includes new requirements that will be extremely costly for the regulated industries and the
municipalitics, who have key roles in helping to assure compliance at regulated facilities.

CASQA’s significant concerns, noted here are summarized in this letter.
Issue 1. Use of Numeric Action Levels and Numeric Effluent Limits
Issue 2. Use of the Compliance and Desigﬁ Storm Events

- Issue 3. Increased Inspections and Monitoring

Issue 4. Establishment of Industnal Qualified SWPPP Developers and Quahﬁed SWPPP
Practitioners

TIssue 5. Accounting for Atmospheric Deposition and Background Water Quality
Issue 6. Incorporation of Total Maximum Dailf Loads
“Issue 7. Conditional Exclusions — No Exposure and No Discharge
Issué 8. Proprictary Business Information
Issue 9. Removal of Group Monitoring _
Issue 10. Mandating Minimum Best Management Practices
Issue 11. Receiving Water Provisions
Issue 12. Local Compliance Assistance

Attachments to the letter provide detailed comments and recommendations on specific language
(Attachment 1); provide responses to the questions that Board Member Tam Doduc asked during
the hearing on March 29, 2011 (Attachment 2); and provide addition tcchmcal or regulatory
detail on our concerns (Attachments as noted in the text).

Issue 1. Use of Numeric Action Levels and Numeric Effluent Limits

- Summary Comment

CASQA must object to the use of Numeric Actions Levels (NALSs) and Numeric Effluent ants
(NELSs) as proposed in the draft Industrial General Permit. Use of the benchmark values from the
United States Environmental Protection Agency’s (EPA) Multz-Sector General Permit for
Stormwater Dzscharges Associated Wzth Industrial Activity (MSGP)® as NELs or NALs is

3 Federal Register Vol. 73, No. 189, September 29, 2008.
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inconsistent with EPA’s intended use of the benchmarks. EPA found in 2008 that it was
infeasible to establish effluent limitations for industrial stormwater discharges. The draft
Industrial General Permit does not cite any new studies conducted by the State Water Board that
support the issuance of new numeric effluent limitations. Additionally, the approach taken in the
draft Industrial General Permit is not consistent with the recommendations of the State-convened
Blue Ribbon Panel that evaluated the feasibility of NELs. Finally, any use of NALs must
carefully describe their role as evaluation tools. The term “action level” is not defined in
regulations; they must not create mandates that make them “virtual numeric effluent limits.”

Comment Discussion

The draft Industrial General Permit includes a list of numeric values from the MSGP reissued in
2008, and declares them to be both NALs and technology-based NELs. EPA clearly states that
the MSGP benchmarks are not effluent limits. In fact, they are in the MSGP’s monitoring
section, and are designed as an evaluation tool to use in monitoring the effectiveness of a site’s
Stormwater Pollution Prevention Plan (SWPPP). :

EPA notes that Part 6.2.1 emphasizes that the benchmark thresholds used for
monitoring are not effluent limits, but rather information that is primarily Jfor the
use of the industrial facility to determine the overall effectiveness of the control
measures and to assist in understanding when corrective action(s) may be
mece.s*s«:nl'y."r '

Under EPA’s MSGP, reports and evaluation are required if average annual values (not counting
natural background contributions) are higher than benchmarks, and these measures are required
only for particular constituents selected for particular industry sectors. CASQA understands that
EPA’s position is clear — that the only use of the benchmarks EPA would support is the same use
EPA designed them for. '

When developing numeric limits is infeasible, EPA regulations allow non-numeric effluent limits
to be included in NPDES permits, as has been the general practice in stormwater permits to date.
Since the State Water Board previously considered reissuing the Industrial General Permit in
2005, EPA itself has exhaustively reviewed the question of whether numeric limits are feasible
in an Industrial MSGP. In 2008, after thousands of pages of administrative record review and
several Federal Register notices and extensive public comment, EPA concluded it was not
feasible to establish NELs. EPA based this determination on currently available data, variability
in stormwater discharges, and the variety of industrial activities and site features that the law
requires to be considered in calculating NELs. The Blue Ribbon Panel convened by the State
Water Board in 2006 reached similar conclusions.

Therefore, CASQA does not support the inclusion of EPA’s benchmarks as either NALs or
NELs in the Industrial General Permit, because this use would be inconsistent with EPA’s stated
intended use of the benchmark values. Adoption of new NELSs has not been supported in the
draft Industrial General Permit, and has been found infeasible both by the State’s Blue Ribbon
Panel and EPA.

Attachment 3 provides additional statutory background comments on NELs and NALs. Further,
CASQA refers to and requests that you place in the record of this proceeding the additional
materials listed in Attachment 4. This list represents previous comments and information

* Federal Register Vol. 73, No. 189, September 29, 2008 pg 56574.
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submitted by CASQA regarding the establishment of NELs or quantitative measures to regulate
stormwater discharges. This list includes information submitted in response to questions asked
by former Board Member Dr. Gary Wolff, which contain substantial technical material relevant
to special characteristics of stormwater and industrial stormwater regulation, and establishment

of NALs and NELs.
Issue2. Use of the Compliance and Design Storm Events

Summary Comment

CASQA has significant concerns about the use of design and compliance storms as proposed in
the draft Industrial General Permit. The approach to selecting these events is not supported and it
is our understanding based upon statements by State Water Board staff at the workshops and at
the March CASQA meeting that the language regarding a design storm event was not intended to
be used as written. This language needs to be carefully evaluated and revised.

CASQA supports the use of both design storm and compliance storm events in the Industrial
General Permit, but suggests an alternate approach to establishing these performance standards
that is consistent with the process used to design post-construction treatment controls.
Additionally, once established, the compliance event should apply to all analytical parameters,
not just TSS as stated in the permit. Finally, it is not appropriate to apply a design storm event o
the majority of erosion and sediment control BMPs. This provision of the draft Industrial

General Permit language should be deleted.

Comment Discussion

Design Storm Event — Treatment Control BMPs

A 10-year 24-hour design storm event is inconsistent with the current design standards in most
California communities under Municipal Separate Storm Sewer System (MS4) permits and is
inconsistent with current guidance. Treatment control BMPs typically are designed to capture the
most frequent storm events and design approaches maximize treatment efficiency and reduce
diminishing returns. The proposed design storm ignores many valuable BMPs that may be based
on a flow rate rather than a volume.

Targeting large infrequent storm events can actually reduce the pollutant removal
capabilities of some BMPs...When BMPs are over designed, the more frequent,
small storm events that produce most of the annual runoff pass quickly through
the oversized BMPs and therefore receive inadequate treatment.

Treatment control BMPs are designed based on an analysis of the fre%luency of various size
storm events and the maximal point of efficiency tends toward the 85" percentile event. The
value of this approach has been recognized in MS4 permits throughout California.

CASQA recommends establishing a design storm event in the Industrial General Permit that
defers to a MS4’s established standard. These local standards typically use local rain and more
recent rainfall records than used in the NOAA Atlas referenced in the draft Industrial General
Permit. For industrial facilities located in an area where an MS4 standard has not been
established, the design storm event should be established consistent with existing practice and

T CAS0A 2003, New Development and Redevelopment Handbook, pp 5-15
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guidelines. CASQA’s New Development and Redevelopment Handbook (2003) offers several
suggested options to establish flow and volume based performance standards including:

Volume-Based

80% of the annual runoff, determined in accordance with the methodology set
forth in Appendix D of the California Stormwater Quality Task Force (SWQTF)
BMP Handbook (1993) Appendix D, using local rainfall data.

The maximized stormwater quality capture volume for the area, based on
historical rainfall records, determined using the formula and manual capture
coefficients set forth in the WEF Manual of Practice No. 23/ASCE Manual of
Practice 87.

Flow-Based

10% of the 50 year peak flow rate.

The flow of runoff produced by a rain event equal to two times the 85™ percentile
hourly rainfall intensity for the applicable area based on historical records of
hourly rainfall depths.

The flow of runoff resulting from a rain event equal to at least the 0.2 iv/hr -
intensity. : '

Additionally, the CASQA Basin Sizer calculates flow-based and volume-based design storms
based on continuous simulation of historic local data and the user’s selection of the desired

- percentage of historic runoff that is treated from the watershed that has its particular level of

" imperviousness (http:/fwww.water-programs.com/BasinSizer/Basinsizer.htm).

Design Storm Event — Erosion and Sediment Control BMPs

CASQA urges eliminating the design storm event for all erosion and sediment control BMPs.
With the exception of sediment basins, sediment control BMPs are not designed for a return
frequency event. Erosion control BMPs are almost never designed for a return frequency event.
Erosion control BMPs include a wide variety of practices ranging from preserving existing
vegetation, to rolled erosion control products, to mulches, and slope drains. Each may have a
design or performance standard, such as percent cover, sheer stress, or longevity, based upon the
primary operating principle. With the exception of practices designed to direct or hold water, the
size of a storm event is seldom a critical consideration and in many cases will not be known.
Establishing an inappropriate design standard will climinate BMPs from being used. Engineers
will not employ BMPs for which test data is not available to inform their design decision. This
may result in the avoidance of vegetation and other less structural BMPs from being employed.
See Attachment 1 for specific language recommendations. '

Compliance Storm Event

If and when NALs or NELs are established, the compliance storm event should apply to all
pollutants for which NALs or NELs have been established, regardless of the BMPs that are
implemented. The permit language must explicitly state that when the compliance storm event is
exceeded, any monitoring data associated with any amount of runoff in excess of that event are
not to be used to trigger NAL-exceedance site evaluations or used to assess NEL-exceedance
non-compliance penalties.
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CASQA recommends once having established a design storm event based on the comments in
the first part of this comment that the compliance storm event be set equivalent to the design
storm event.

Regulatory agencies have selected a variety of storm events as a compliance storm event,
typically without any technical justification. EPA used the 2-year 24-hour event in the Effluent
Limitation Guidelines for the Construction and Development Industry. The State Water Board
established the 5-year 24-hour event as the compliance storm event in the 2009 Construction
General Permit and established the 10-year 24-hour event for discharges from Active Treatment
Systems. CASQA does not believe that any of these events are appropriate for a developed site,
where treatment is likely to be a retrofit situation, and the most sites will be predominantly paved.

Issue 3. Increased Inspections and Monitoring

Summary Comment

CASQA is opposed to the significant increase in the monitoring requirements contained in the
draft Industrial General Permit. CASQA also found it difficult to assess the requirements as they
were distributed throughout the Industrial General Permit and recommends that all inspection
and sampling requirements be combined into one section of the Industrial General Permit.

Comment Discussion

The technical ambiguities and mistakes in the permit language, as well as the complexity and
dispersed nature of inspection and monitoring requirements, are likely to cause significant
confusion and difficulty demonstrating compliance for dischargers. The draft Industrial General
Permit appears to require approximately 400 more documented inspections annually than what is
. currently required. CASQA has compiled a list of the inspections required throughout the draft
permit, see Attachment 5. CASQA believes that this increase is not needed to protect water
quality. Significant streamlining of the inspection requirements is needed. CASQA notes that in

- the 2008 update of the MSGP, EPA maintained the quarterly inspection regime, but noted that in
certain circumstances monthly inspections could be warranted.

The draft Indusirial General Permit does not identify the rationale for the number of increased
inspections. Absent such a rationale, CASQA cannot propose an alternate program that would be
more practical. CASQA is willing to work with State Water Board staff to develop a streamlined
program that meets the permit objectives and is efficient for dischargers to implement, including
consideration of consolidating many inspections.

The draft Industrial General Permit similarly proposes significant increases in stormwater
sampling requirements. Baseline sampling has doubled the number of storm events that need to
be sampled. The elimination of the option for dischargers to sample representative discharge
locations, however, also significantly increases baseline sampling requirements. As it will
increase the number of locations many dischargers must sample, increase staff efforts, and
increase analytical costs, without any identifiable increase in protectiveness of water quality. The
increased sampling efforts and frequency escalate for facilities with land disturbing activities
(sampling each day of the qualifying event), and daily sampling for every storm for facilities in
Corrective Action Tier 3.

The elimination of the option to reduce the number of locations sampled based on representative
substantially identical drainage areas poses many potential challenges. Facilities have used this
representative sampling approach to work around structural and safety issues with specific
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outfalls. Represcntative sampling provides a cost effective ‘method to monitor substantially
similar drainages. Eliminating representative sampling increases costs without increasing water
quality protection.

The proposed concept of qualified combined samples initially appears to be a substitute for the
reduction in samples from substantially identical drainage areas. However, this approach does
not climinate the need to collect the samples from all drainages, which is a significant labor cost.
CASQA compiled preliminary costs associated with the proposed monitoring, see Attachment 6.
Cosis associated with sampling cfforts under the draft Industrial General Permit could increase
anywhere from 90% to over 2000% for a facility. ' '

CASQA recognizes that a robust and well defined monitoring and inspection program is a
critical element of this permit. CASQA’s suggestions detailed in Attachment 1 will result in
early detection of potential BMP deficiencies while minimizing poltutant discharges from
industrial activities, and provide a clear process for facilities to demonstrate compliance with the
permit requirements without being overly burdensome to the regulated community.

Issue 4. Establishment of Industrial Qualified SWPPP Developers and Qualified
SWPPP Practitioners '

Summary Comment

CASQA has concerns about the establishment of Qualified SWPPP Developers (QSDs) and
Qualified SWPPP Practitioners (QSPs) as identified in the draft Industrial General Permit. While
CASQA concurs with the approach of not requiring pre-requisite registrations or certifications
for Industrial QSPs, CASQA is opposed to the list of pre-requisite registrations or certifications
for Industrial QSDs. CASQA recommends an alternate approach to assuring qualification of
QSDs based on demonstrated knowledge and experience. Based on the recent experience with
the Construction General Permit, CASQA recommends a longer phase-in time for the training
requirements.

Comment Discussion

First, a matter of nomenclature, the draft Industrial General Permit should clearly identify the
QSD and QSP as Industrial QSDs and Industrial QSPs (IOSD and IQSPs) or develop & unique
title for these roles under the Industrial General Permit. While the details of the training program
have not been developed, CASQA anticipates that the industrial QSD and QSP requirements will
differ from the construction program. Clearly distinguishing the nomenclature should help
reduce confusion and help assure facilities seek and obtain the services of the correct type of
QSD or QSP.

CASQA concurs with the approach of not requiring any pre-requisite registrations or
certifications for Industrial QSPs. '

CASQA understands based on State Water Board staff comments during the workshops and
hearing that the list of ‘pre-requisite’ registrations or certifications for Industrial QSDs was
intended to start the conversation and not as final proposal. CASQA does not believe that the
initial proposed certifications will necessarily ensure that SWPPPs are developed correctly or
result in programs that adequately control stormwater discharges and offers the following
observations and suggestions. '
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CASQA is concerned about the limitation of the QSD to certain professions, especially when it is
not evident that the professions provide an adequate background in industrial stormwater
pollution prevention plan development. The specification of these professions will limit the pool
of otherwise qualified and experienced SWPPP developers and likely raise the cost for SWPPP
development. In particular, CASQA believes it is most important to promote industrial
stormwater pollution control, experience and knowledge of industrial operations, pollutant
sources, and stormwater or environmental management activities at the facility, superseding the
need for training as a geologist, landscape architect, hydrologist, or engineer. Services of these
registered or certified professionals may be important for some specific measures included in a
SWPPP. However, it is not necessary to make these professionals responsible for the
development of the whole SWPPP, which is likely to heavily feature staff training, process
knowledge, source control, and pollution prevention opportunities.

Unlike the recent experience with the Construction General Permit, to our knowledge, there are
no professional certifications that specifically address industrial stormwater management as there
were for erosion and sediment control. Each industrial sector and facility type may have unique
needs that call for specific types of professional skills for particular stormwater control tasks.
Some specific tasks at a mine site, for example, may require attention of a mining engineer. At
various types of unpaved sites, a professional in erosion and sediment control can provide useful
services for specific tasks, though not mandated by law.

CASQA recommends the permit language be revised to reflect one of the options provided
below. Both of the options include eliminating a listing of “pre-requisite’ licenses or
certifications. CASQA suggests that the State Water Board convene a stakeholder group tasked
with choosing one of these options and developing the specific details (such as defining the
required relevant education and experience discussed in option #2).

Option 1 The appropriate qualifications for an Industrial QSD should be determined by the
completion of the state-sponsored or approved training program and examination.
The training program would focus on the requirements of the permit, and provide
exposure to a variety of industrial discharge conditions/situations. The examination
should be comprehensive and detailed, and include practical applications, such that,
in order to pass, examinees will have to combine their personal experience and skills
with the knowledge they gain from the training program.

Option 2 Require Industrial QSD applicants to demonstrate a specified level of relevant
education and experience. The education and experience can be demonstrated during
the application process for the Industrial QSD course or examination. This would be
similar to the processes currently used by other professional certification programs.
The definitions of “relevant education and experiences” would be developed by the
stakeholder group or the Industrial General Permit Training Team to be convened.

Should the State Water Board want to maintain a list of pre-requisite registrations or
certifications, CASQA suggests this requirement be limited to facilities engaged in particular
response actions. The State Water Board’s stakeholder group should investigate potentially
relevant certifications and identify the ones that should be included in the final permit. CASQA
suggests that the following professional certifications be additionally considered:
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s Certified Professional in Storm Water Quality (CPSWQ) — EnviroCert International

 Certified Professional in Erosion and Sediment Control (CPESC) - EnviroCert
International

+ Registered Environmental Assessor I or II (REA) — Department of Toxic Substances
Control

* Certified Hazardous Materials Manager CHMM — Institute of Hazardous Materials
Management

e Industrial Waste Treatment Plant Operator — California Water Environment Association
+ Environmental Compliance Inspector — California Water Environment Association -

« Certified Municipal Separate Storm Sewer System Specialist (CMS4S) — EnviroCert .
International. ' :

Notwithstanding professional registration or certification, the State Water Board should maintain
the requirement for training and testing potential Industrial QSDs. Stormwater control is a multi-
disciplined process, and knowledge of pollution prevention techniques beyond a specific field is

necessary. '

The Industrial General Permit should include a reminder that specific services such as
engineering or landscape architecture must be performed by an appropriately licensed
professional. The clarification should be expanded to note that not all aspects of SWPPP ,
development necessarily constitute a specific professional service, €.g., that while a SWPPP may
include a Civil Engineer designed feature, development of the whole SWPPP does not constitute

the practice of civil engineering.

Similar to the Construction General Permit, the Industrial General permit should allow Industrial
- QSPs to train and delegate SWPPP implementation responsibilities to others, such as inspections
and sampling.

Issue 5. Accounting for Atmospheric Deposition and Background Water Quality
Summary Comment

CASQA is pleased that State Water Board has recognized that pollutants in stormwater
discharges caused by atmospheric deposition and/or run-on from forest fires, or any other natural
disaster, would not apply toward NAL corrective action trigger determinations (sce Finding E.
46 and Provision XVII.D.2). However, Finding 46, as written, is confusing. It could be
interpreted to mean that only atmospheric deposition from natural disasters would not count
toward exceedance of a NAL corrective action trigger. This interpretation appears to be reflected
in existing provision XVILD.2, which states, “NELs do not apply if the industrial facility
receives run-on or atmospheric deposition from a forest fire or any other natural disaster.” This
narrow language is inappropriate in areas of the state with significant air pollution problems. In
these areas, atmospheric deposition is a major source of metals and other pollutants over which
the industrial discharger has no control. Finding 46 and Provision XVIL.D.2 need to be re-written
to clarify that industrial dischargers are responsible only for discharges of pollutants associated
with their industrial discharges — not atmospheric deposition, background conditions, run-on, or
the results of a natural disaster. Please see Attachment 1 for language that CASQA recommends
be included in the revised draft Industrial General Permit.
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Comment Discussion

Natural background should be added to the list of sources of pollutants in stormwater discharges
that will not apply toward any NAL corrective action trigger determination, nor result in the
imposition of NELs. The January 28, 2011, draft Industrial General Permit does not include the
lessons learned by EPA and excludes any discussion of natural background conditions. EPA’s
2008 MSGP recognizes that permittees should not be held responsible for pollutants generated
by the natural background conditions. Monitoring for a particular pollutant discharged from an
industrial site may be waived if the permittee documents that the presence of a pollutant of
concern in its discharge is attributable to natural background pellutant levels and not to the
activities of the permittee. The MSGP also contains provisions allowing dischargers to eliminate
cotrective actions and subsequent monitoring requirements if the exceedance of benchmarks is
attributable solely to natural background levels of that pollutant. In addition, the MSGP provides
for a determination that a discharge of pollutants, although not solely due to natural background,
cannot be further reduced using control measures that are technologically and economically

practicable,

EPA had not allowed for a consideration of natural background in the 2000 version of the
MSGP, but through experience came to recognize that there could be circumstances when their
benchmark values reasonably might not be able to be achieved because of high natural
background levels of certain constituents in soils or groundwater, or from vegetation and wildlife
sources. Similar provisions should be included in the Industrial General Permit. Recommended
changes to the draft Industrial General Permit are included in Attachment 1.

California should also look to neighboring states for approaches for accommodating natural or

* background conditions in the new Industrial General Permit. Oregon, for instance, has published
guidance on evaluating natural or background conditions. This guidance recognizes
anthropogenic background conditions, such as low pH caused by acid rain, in addition to natural
background conditions. The Industrial General Permit should recognize anthropogenic
background conditions, such as low pH caused by acid rain and atmospheric deposition, in order
to produce a workable and affordable permit.

At the staff workshop held in Irvine, several industrial permittees expressed concern about
atmospheric deposition of zinc and copper, ubiquitous metals in urban environments. CASQA
encourages the Statc Water Board to address pollutants like these through true source control
rather than imposing treatment control requirements on industries and municipalities.

Issue 6. Incorporation of Total Maximum Daily Loads

Summary Comment

CASQA is concerned about the manner in which Total Maximum Daily Loads (TMDLs) are
addressed in the draft Industrial General Permit. In particular, CASQA is concerned with the

_inadequate explanation of the relationship of TMDLs to the Industrial General Permit in the
Findings section, and with what CASQA understands to be the proposed method of addressing -
TMDLs in the yet to be completed Attachment G — TMDL Implementation.

Comment Discussion

Findings 42 and 54 are the only findings that directly reference TMDLs. Finding 42 speaks to the
EPA benchmarks and Finding 54 is in a section of findings concerned with sampling,
monitoring, reporting, and record keeping. Since the previous and current Industrial General
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Permits pre-dated the adoption of TMDLs across the state, the draft Industrial General Permit
should provide a set of findings explaining TMDLs and their relationship to the permit.

The Findings section should explain TMDLs and how the Order is consistent with applicable
Waste Load Allocations (WLAs) and Load Allocations (LAs) in approved TMDLs. The findings
should acknowledge that federal regulations require that NPDES Water Quality-Based Effluent
Limitations (WQBELSs) must be consistent with the assumptions and requirements of TMDL
WLAsS.

The findings should also acknowledge that neither federal regulations nor EPA guidance
mandates that permits express TMDL WLAs as numeric WQBELs. Furthermore, the findings
should reiterate that the State has the authority to express WQBELS in the form of BMPs for
stormwater discharges from MS4s, small construction sites, and industrial sites.

The permit requirements should specify that industrial sites will comply with TMDL WLAs
through source control and, when necessary, the implementation of treatment control BMPs. To
that end, if the discharger is subject to a TMDL for a specific constituent, the Industrial General
Permit should provide that implementation of TMDLs will be determined by TMDL
implementation plans and implementation schedules, and no additional BMPs or other
implementation measures should be required to reduce or prevent pollutants in stormwater
discharges in compliance with BAT/BCT. In this case, any numeric performance levels (such as
NALSs or NELs) in the Industrial General Permit should be suspended in favor of the TMDL
requirements. CASQA has recommended modified TMDL language in Attachment 1.

Issue 7. Conditional Exclusions — No Exposure and No Discharge

Summary Comment

CASQA recommends eliminating the redundancy and providing one set of compliance
instructions for the No Exposure Certification. CASQA strongly recommends modifications to
annual recertification requirements for both the No Exposure and No Discharge Certifications.

Comment Discussion

The No Exposure Certification provisions in the draft Industrial General Permit are called out in
paragraph XXI and then duplicated in Attachment C. Notwithstanding this duplication, the
varying level of detail and slightly different definitions in the two sections will lead to varying
interpretations of the requirements.

CASQA believes that assessing an annual fee associated with annual recertification for No
Exposure Certification is unnecessary. Subjecting dischargers who pose no threat to stormwater
quality to recurring annual fees is unwarranted for dischargers who are merely certifying no
change in their status. Should the no exposure status change, the discharger would be required to
apply for coverage and would pay permit annual fees as required by the Water Code.

Similarly, CASQA believes that assessing an annual fee associated with annual recertification of
the No Discharge exclusion is unnecessary. Further, because the infrastructure in place to
manage the 100-year 24-hour storm event i3 unlikely to change on an annual basis, annual
recertification by a Professional Engineer is not necessary. The discharger in the annual renewal
of the exclusion should be able affirm the basis of the original certification and certify to no
infrastructure changes. Facilities where the infrastructurc has changed would go through a full
recertification, and pay an appropriate fee for that certification.
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Issue 8. Proprietary Business Information

Summarvy Comment

CASQA is concerned that no allowance has been provided in the draft Industrial General Permit
for proprietary business information. Similar to the Homeland Security provision in Section I1.8,
the State Water Board should include language to allow the protection of proprietary and trade
secret information.

Comment Discussion

 Dischargers should not be required to make public lists of raw materials, products, and by-
products or technological process descriptions that could compromise the competitiveness of
their business. This information should be required in the on-site SWPPP and can be provided to
local, state, or federal inspectors upon request, but it should not be made available in publicly
posted SWPPPs. Further, CASQA members have expressed a concern about public disclosure of
unique pollution prevention approaches and BMPs developed for individual companies. These
innovations should similarly be considered proprietary business information and excluded from
publicly posted SWPPPs. The protection of confidential business information should be
consistent with provisions of Water Code section 13267(b)(2), as well as the Public Records Act
and Freedom of Information Act. :

Issue 9. Removal of Group Monitoring

Summary Comment

CASQA is concerned that the removal of the group monitoring provisions in the draft Industrial
General Permit has eliminated benefits of the groups in an effort to mandate that every facility
sample stormwater discharges. Rather than consider this a group monitoring program, CASQA
suggests that it is more accurately a group compliance program. CASQA believes the group
programs should continue into the new permit term. Even if the State Water Board does not
choose reductions in sampling of the same magnitude as the current Industrial General Permit,
some lowering of sampling frequency should be provided, to retain one of the incentives for
group members to continue to participate in groups. This issue is discussed in detail in
Attachment 2.

Comment Discussion

Group members subject themselves to additional scrutiny through inspections, additional training
and additional reporting in order to produce better quality data and to have some additional
control in the selection of BMPs for their industry. One of the significant problems cited by staff
and permittees in the State Water Board’s workshops and in the Blue Ribbon Panel Report was
stormwater sample data quality. The increased QA/QC from the existing group monitoring
programs has resulted in data quality far superior to the State Water Board’s existing database
and this improvement in data quality is expected to continue into the new permit. The increase in
data quality at group member sites can be attributed to intense training oversight and
involvement by the group leader.

Group members have received a sampling reduction in exchange for these benefits. t1¥at accrue to
the State Water Board and the Regional Water Boards, e.g., professional data collection and
control and more stringent oversight. The decision to discontinue group monitqring does not
recognize the additional benefits the State Water Board receives by using monitoring groups to
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generate higher quality data and to reduce the inspection burden currently placed on resource-
strained Regional Water Boards and MS4s.

Group leaders can play a more extensive role in oversight, inspections and sampling quality
assurance in any revised group monitoring scheme. Group leaders could serve as the QSD for
group participants and be required to fill many of the QSP functions for the group members. This
is central to ensuring that the quality of stormwater sample data sets for monitoring groups. This
level of implementation oversight by someone qualified as a QSD, and the attendant rigorous site
visits and training can justify a reduction in sampling for group members, which would retain
one of the incentives for group members to continue to participate in groups.

Issue 10. Mandating Minimum Best Management Practices

Summary Comment

The draft Industrial General Permit mandates that minimum BMPs be implemented throughout
the facility. CASQA does not object to additional guidance on BMPs. However, because the
listed BMPs cannot reasonably be implemented at all types of industrial facilities, CASQA
requests that this section be revised as discussed below. Details on the individual BMPs are
provided in the detailed comments in Attachment 1.

Comment Discussion

The language of the introduction to Section VIII is overly restrictive, as written, allowing a
discharger to vary from a specified minimum BMP only if it is “inapplicable”. CASQA notes
that many of the listed minimum BMPs are needed for many facilities, but not all facilities,
though if omitted entirely from mention by the permit would seem to endorse less than a rigorous
SWPPP. Attention to these BMPs can be achieved while still retaining some flexibility to allow
the necessary application of appropriate standards in tailoring to each industry and facility. In
addition, CASQA requests clarification of language in Section VIII regarding the discharger’s
“burden of proof” and the areas in which minimum BMPs apply.

To make BMPs truly mandatory would require findings by the State Water Board that the BMPs
actually represent BCT for conventional pollutants and BAT for other pollutants. Each of these
standards requires specific consideration, in varying respects, of costs and technological
feasibility. Because the State Water Board has not performed or provided such a detailed
analysis, leeway must be provided in the selection of BMPs to properly implement the BAT and
BCT standards. CASQA also notes that there is no legal requirement under the Clean Water Act
that a zero pollutant load be achieved. Since some mandatory BMPs, such as covering storage
areas, are designed to completely eliminate discharges from a particular area, it is impossible to
state an alternative that provides strictly “equivalent reduction” of pollutants.

In addition, the areas of the facility that do not produce (originate or carry) stormwater associated

with industrial activity that discharges to waters of the US (United States) should be more clearly

excluded from the mandatory minimum BMPs. Such areas include, for example, areas where

stormwater drains only to retention ponds, for evaporation, percolation and/or reuse, or is
_otherwise contained.

Finally, the draft Industrial General Permit inappropriately states that a discharger “has a burden
of proving” certain judgments. The discharger’s obligations should be clearly outlined in the
permit, and in any enforcement action the burden of proof should be appropriately placed based
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on applicable principles of law. The permit can simply require adequate justification for variance
from the minimum BMPs. Suggested revisions to permit language are provided in Attachment 1.

As noted above, if dischargers are allowed to provide justification of variance from BMPs under
appropriate circumstances, there may be little need to debate the exact wording of individual
BMPs. If the inflexible draft Industrial General Permit language currently contained in the
introduction remains, the State Water Board must tailor mandatory BMPs appropriately to types
of facilities and activities. Otherwise, the mandatory BMPs may make even well-run facilities
with no significant impact on water quality infeasible to operate.

Issue 11. Receiving Water Provisions

Summary Comment

CASQA recommends that receiving water provisions that are contained in the current Industrial
General Permit be added into the permit. While mentioned in the Fact Sheet of the draft
Industrial General Permit, they are not in the Order. CASQA recommends language in its
supporting statutory background comments, see Attachment 3.

Comment Discussion

The draft Industrial General Permit contains a standard provision that prohibits discharges that
cause or contribute to a water quality exceedance. (Section VL. A. at p. 15.) The Fact Sheet to the
2011 draft Industrial General Permit (Section II.A.3. at pp. 8-9) appears to refer to a process
regarding potential receiving water quality exceedances (observed by the Regional Water Board
or discharger) that is identified in Section V.6 of the Draft Permit. Section V.6 does not exist in
the draft Industrial General Permit.

Issue 12. Local Compliance Assistance

Summary Comment

CASQA is concerned about the additional regulatory and fiscal burden the draft Industrial
General Permit will have on local agencies administering MS4s NPDES permits. MS4s own and
operate facilities covered under the Industrial General Permit and will be negatively impacted by
the increased costs associated with the draft Industrial General Permit requirements.
Additionally, many MS4s provide regulatory oversight of facilities covered under Industrial
General Permit. The draft Industrial General Permit will require additional resources from these
already-stretched MS4 budgets. CASQA recommends that the revenues collected by the State
Water Board associated with the Industrial General Permit be equitably distributed to
municipalities to fund an appropriate level of local regulatory oversight at facilities covered
under and mitigate industrial water quality impairments.

Comment Discussion

MS4s will be subject to direct fiscal impacts at the many and varied MS4-owned Industrial
General Permit facilities under proposed mandates of the draft Industrial General Permit. Costs
will increase as a result of the increased inspection, sampling, reporting and recordkeeping
requirements. MS4s across the state operate a variety of critical and essential public facilities
currently permitted under the Industrial General Permit. These facilities include landfills,
airports, wastewater treatment plants, and fleet facilities. The increased regulatory requirements
of the draft Industrial General Permit and the cost burden associated with them will negatively

impact the operation of these critical public facilities.
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The draft Industrial General Permit will also impact MS4s responsible for implementing the
industrial/commercial inspection programs outlined in their NPDES permits. Currently, many
MS4 permittees are required to routinely inspect Industrial General Permit facilities in their
jurisdictions. Although these MS4s do not enforce the Industrial General Permit, often, they are
required to notify their Regional Water Board of Industrial General Permit violations and of
facilities that fail to obtain coverage under the Industrial General Permit. Significant local
resources are currently dedicated to this effort. The more detailed requirements of the proposed
Tndustrial General Permit such as NALs/NELs, additional sampling, mandatory minimum BMPs,
and corrective action requirements will necessitate an increase in the resources necessary to
provide regulatory oversight and the expertise to identify violations. Regulatory responsibilities
between State and local jurisdictions need to be clearly delineated in order to avoid duplicity and
confusion.

Under the current MS4 permitting structure, MS4s appear to have effectively become a
functional arm of the Regional Water Boards at Industrial General Permit facilities. The
responsibility of regulating industrial dischargers to ensure the substantive provisions of the
Industrial General Permit are met appears to be delegated to the MS4. Without the necessary
resources to implement an industrial stormwater program, the requirement to inspect industrial
dischargers’ performance and compliance with the Industrial General Permit appears to be a
potential unfunded State mandate. If MS4s are forced to charge local fees for Industrial General
Permit inspection and education programs, businesses will be double charged for regulatory
oversight of their industrial stormwater discharges. This is a significant burden for industry to
bear in these tough economic times.

The expansion of industry types subject to the draft Industrial General Permit will raise
substantial new revenues for the State NPDES program (ranging from $360,000 to 1 million
dollars, depending on the eligibility of industries for the No Exposure Exemption). The draft
TIndustrial General Permit does not address how these fees will be used; whether the revenue will
go to local compliance assistance, enforcement or merely to cover the administrative costs of the
State’s water quality programs. What is known is that the draft Industrial General Permit will
place extraordinary demands on local agencies charged with the oversight and enforcement of its
provisions.

Currently, the responsibilities and resources associated with overseeing compliance at Industrial
General Permit facilities are not reasonably distributed between State and the MS4 permittees.
CASQA advocates for an equitable apportionment between State and local government of the
revenues generated by the Industrial General Permit fees to provide for the administration of
local industrial stormwater inspection and education programs. Without a redirection of revenues
back to MS4s and their affiliated Regional Water Boards for local compliance assistance, the
permit will lack meaningful enforcement and compliance at the local level yielding predictable
results: limited understanding of the regulation by operators, poor compliance, minimal
improvements in stormwater quality, and plenty of legal exposure.
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In closing, thank you for your consideration of our comments. CASQA recognizes the difficult
technical and practical challenges of developing a permit to regulate industrial stormwater runoff
and hopes that our comments will assist the State Water Board in improving the draft permit,
making it a better tool for industrial site operators to meet their challenge of protecting water

 quality. Given the significant issues raised by this draft permit and the breadth of the suggested
changes, CASQA looks forward to working with the State Water Board to help develop a permit
that maximizes the likelibood of achieving staff’s goals for this permit reissuance of a
performance based permit model, with focus on improved data quality, and provision of
flexibility and incentives. Also, given the anticipated substantive changes to the draft Industrial
General Permit, CASQA formally requests that the State Water Board issue another draft permit
and provide another workshop to allow for adequate participation by stakeholders in the
development of the proposed permit.

Please feel free to contact me at (760) 603-6242 if you have any questions regarding these
comments.

Sincerely,

Scott Taylor, Chair
California Stormwater Quality Association

Attachments
I. Detailed comment table
Response to Board Member Tam Doduc
Statutory Background comments
List of previously submitted CASQA evaluations of quantitative performance measures

List of inspections required by the draft Industrial General Permit

S AW

Summary of monitoring costs

cc: Greg Gearheart, State Water Board
Bruce Fujimoto, State Water Board
CASQA Executive Program Committee and Board of Directors
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Attachment 2 — CASQA’s Response to Board Member Tam Doduc’s
Questions during Hearing of March 29, 2011 on the Draft Industrial
Stormwater General Permit

This attachment to CASQA’s comments was developed to specifically address the questions asked
by Board Member Tam Doduc during the March 29, 2011, hearing on the draft Industrial General
Permit. These questions (as documented from verbal communication) are listed below with
associated responses. We would also like to draw the Board’s attention to elaboration on many of
these concepts and facts in the previous proceedings relating to this permit, such as comments on the
2005 draft Industrial General Permit and comments provided during the development of and in
response to the 2006 Blue Ribbon Panel Report. In particular, we draw the Board’s attention to the
documents in the public record that were developed to address somewhat similar questions from Dr.
Gary Wolff in 2006. Those questions posed in 2006 and responded to in various documents
submitted by a September 1, 2006, deadline were:

1. Input on what is feasible versus what is infeasible for particular settings and parameters.

2. What is feasible versus infeasible in terms of costs, ability to comply, and other issues
associated with implementing/managing the program, and why individual dischargers “view
things the way they do.”

3. Address/describe alternatives, including addressing their preferred approaches to stormwater
regulation, with discussion of why those approaches are superior to the alternatives.

CASQA’s submittals in the foregoing proceedings included the following, which we request be
considered as part of our response and included in the record:!

1. Comment Letter — Stormwater Blue Ribbon Panel Report, September 1, 2006
http://www.waterboards.ca.gov/water_issues/programs/stormwater/docs/numericcom/busath0

90106.pdf

2. Presentation to Blue Ribbon Panel/State Water Board, September 14, 2005 (and
accompanying Board package)
http:/fwww.waterboards.ca.gov/water_issues/programs/stormwater/docs/numericcom/casq_co
m.pdf

3. State Water Board Process for the Development of Quantitative Measures for Stormwater

Program Compliance, August 15, 20035
hitp://www.waterboards.ca. gov/water_issues/progmms/stormwater/docs/numericcom/casqa. §

af

4. Recommendations for the Revision of the Industrial General Permit, Water Quality Order No.
97-03-DWQ, February 18, 2005 (including Attachments 1 and 2)
http:/fwww.waterboards.ca.gov/water_issues/programs/stormwater/docs/indcomments/casqa2

pdf

! We hope that the extensive past efforts and submittals, particularly associated with the 2006 Blue Ribbon Panel
proceedings, will be reviewed in detail and considered by the State Water Board in working toward an effective and

equitable revision of the Industrial General Permit.
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Specific additional responses to Board Member Doduc’s questions are set forth below and discussed
in turn in this attachment.

1. _Specific recommendations on how numeric action levels could be developed/calculated.

including how to incorporate sector specific action levels.

2. Specific recommendations for off ramps from the corrective action process. This would focus on
how a facility could move back down from a higher cotrective actions level.

3 Specific data/analysis for sectors/sites that have implemented treatment controls showing their
ability or inability to meet NAL values. '

4. Specific recommendations on the QSD/QSP qualifications process.

5. Specific recommendations on how the group monitoring program could be modified moving
forward. :

6. Specific information on potential economic impagts to dischargers. Include a range of potential
costs (not just the high end). The more specific. with backup documentation, the better.

1. Specific recommendations on how numeric action levels could be developed/calculated,
including how to incorporate sector specific action levels.

CASQA has previously acknowledged that the recommended Blue Ribbon Panel’s approach may be
an appropriate methodology to set numeric action levels (NALs). Unfortunately, as described below
and as was recognized in the Blue Ribbon Panel report itself?, the existing database is not adequate to
support the Blue Ribbon Panel approach or any derivation of NALs by other methods. However, if
adequate data become available, then NALs could be established and used as a trigger for follow-up
BMP review and implementation. Compliance would be based on the discharger efforts to provide
follow-up action and not on exceedance of the NAL. Such actions are referred to here-in as response
actions to clarify their intent.

The following recommendations address data limitations, appropriate statistical methods, industrial
discharge categorics, and an approach to collect adequate data for future establishment of NALs for

constituents that are specific to industrial discharge categories.
Issues with Current Data and an Alternative Approach to Setting NALs

The statistical approach for setting NALs should be consistent with both the statistical methods and
the definition of an upset value action level described in the Blue Ribbon Panel report.3 This report
suggests two possible numeric methods to develop NALSs; a statistically-based population parameters
approach and a ranked percentile distribution approach. In determining which approach to use, the
quality of the existing discharge monitoring data and database needs to be considered.

2 Sorm Water Panel Recommendations to the State Water Resources Control Board: The Feasibility of Numeric
Effluent Limits Applicable to Discharges of Storm Water Associated with Municipal, Industrial and Construction
Activities, June 19, 2006 (Blue Ribbon Panel report) (p.21).

3 “For the purposes of this document, we are calling this ‘upset’ value an Action Level because the water quality

discharged from such locations are enough of a concern that most all could agree that some action shouid be taken,”
Blue Ribbon Panel report (p.8).
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Statistically-Based Parameters Approach

As reported by Stenstrom et al.,* there are significant data quality problems with the existing State
Water Board database with respect to QA/QC during sample collection and analysis and with poor
QA/QC during entry of results into the State Water Board database. This makes use of all the data
problematic, particularly for developing NALs derived from statistically-based population
parameters. For example, improper field technique can result in sample contamination or in obtaining
non-representative samples, which could result in extreme values that do not represent actual
conditions. Further, the existing data set is unlikely to represent the range of conditions that may
occur at industrial facilities, particularly for infrequent, large events or storm intensities. Likewise, as
expressed by State Water Board staff, there are QA/QC concerns regarding entry of the data into the
database, making the overall reliability of the database questionable.

‘Developing NALs based on statistically-based population parameters (e.g., confidence intervals) is
sensitive to extreme values resulting from improper sampling or data entry.’ If confidence intervals
were used, decisions are also required such as choosing the level of confidence and the population
parameter about which to construct the interval. These may be perceived as arbitrary decisions. In
any case, the use of statistical methods should consider the statistical distribution of the population
(likely an extreme value distribution rather than a log-normal distribution) and should be designed to
accommodate events and observations that are infrequent. :

Ranked Percentile Distributions Approach

Alternatively, a ranked percentile distributions approach can be less sensitive to extreme values and
does not require arbitrary selection of statistical parameters. Such a method could identify high-
priority discharges that may indicate a need for response action. However, this approach would also
need to recognize the inadequacies of the underlying data set, in that the data set is unlikely to
represent the full range of conditions that may occur. Even with a fully represented data set, any
location may have an occasional, random excursion above an NAL. Therefore, in response to Board
Member Doduc’s Question 2, CASQA is providing some recommendations for such occurrences
before response actions are required.

NAL Development

The existing data set is inappropriate for developing industry-wide® NALSs. As described below, Total
Suspended Solids (TSS) is the only parameter that might be potentially suitable for use as an
industry-wide NAL based on the existing State Water Board database. Only TSS is potentially
generated at almost every industrial activity. Though pH is also a ubiquitous constituent, pH data
may be even more questionable since it may be plagued with unique data quality problems in the
field such as meter maintenance and calibration. Since the existing_ pH data is of highly questionable
quality, pH would also benefit from additional years of monitoring under the new Industrial General
Permit. All other constituents are not universally generated by all sector activity and type of site, and
should be developed separately. (See, Development of Group-Specific NALs, below.)

4 Industrial Storm Water Monitoring Program Existing Statewide Permit Utility and Proposed Modifications,
January 2003.
5 Mendenhall and Sincich, Statistics for Engineering and the Sciences, Fourth Edition, p.61

still need to exclude certain categories of discharger (e.g., dischargers with natural erosion

8 «fnd ~wide” ma :
essos) 4 der whether the data from such dischargers is also excluded

processes) and the State Water Board may need to consi
from the development of the “industry-wide” NAL.
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I.  Development of Indust;y-Wide NALs:
a. Constituent: TSS

As mentioned above, TSS is the only parameter that might be potentially suitable for .
use as an industry-wide NAL, as only it is potentially generated at almost every '
industrial facility. In the following example, CASQA is outlining an approach to
developing NALs using the currently available data set for TSS simply for the sake of
education and discussion. We should note that in any case, any use of such level would
have to include a process that allows findings and actions to be tailored to varied site
conditions, and must not be conclusive evidence of the need for costly structural and
treatment BMPs.

b. Method

As recommended by the Blue Ribbon Panel, the selected methodology should identify
upset values for TSS. A statistical, non-parametric method for identifying outliers such
as the method of highly suspect outliers appears most analogous for developing NALs.
In many statistical texts, highly suspect values are defined as values that exceed the '
Timits of the outer fences of a box plot. The upper limits of the outer fence are
calculated by adding three times the inter-quartile range 25" to0 75" percentiles) to the
upper-end of the inter-quartile range (the 75t percentile).7

c. 1SS Example and Issues with an Industry-wide NAL

Review of the State Water Board entire database shows a 25% percentile value for
TSSof 13 mg/L anda 75™ percentile value of 110 mg/L. This would result in an
upper outer fence value of 110+3*(110-13) or 401 mg/L TSS, see Figure 1.8, Using
highly suspect outliers for NALSs is appropriately analogous to the ‘upset’ values
described in the Blue Ribbon Panel report. This method is also consistent with the
panel’s recommendation to use California data as much as possible. However, if it
were possible to usc a more refined evaluation of the data set to exclude extreme
events (high rainfall amounts and high rainfall intensity) and loading from natural
erosive processes, a different NAL could result. For example, TSS loading from
stabilized mining and landfill operations can frequently exceed 401 mg/L as
demonstrated by past comparisons of residential and open space runoff®. This makes
401 mg/L an inappropriate standard for determining an upset value for sites
employing erosion control BMPs. And of course, the NAL would have to be adjusted
to cover such site-specific natural background conditions.

" Mendenhalf and Sincich, p 60
® Supporting output from JMP Software v.9

® FlowScience, p 48.
http://www.swrcb.ca_gov/water_issues/programs/stormwater/docs/constpennits/comments/cbia_nel.pdf.
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- Figure 1. Statistical Output for TSS Analysis
Distributions Paramete Shardad Solids (TS¢

100.0% maximu 181.759056
92.5% ) 3600 St Dev 1183.6777
67.5% 8755  Std Err Mean 7.7878852
90.0% 300 Upper 95% Mean 197.02377
75.0% quartile 110  Lower 95% Mean 168.48433
£0.0% median 386 N S 23489
25.0% quartile 13
10.0% 5

0 10000 30000 50000 2.5% 1
0.5% 0
8.0% minimum e

d. Confinued Refinement

Hopefully, the new Industrial General Permit will result in additional data, not only
discharge data, but storm size and storm intensity data, as well as improved data
quality. Further, we would hope that the data set could be coupled with site specific
data such as BMP information (structural and non-structural, pervious and
impervious land use, etc.) that would allow the data set to be assessed after additional
data collection in the new Industrial General Permit term, to re-evaluate any industry-
wide TSS NAL. Obviously, the Industrial General Permit would have to be written to
allow for the NAL to be updated when the additional data provides such indication,
using the same statistical approach to identify outlier NAL values. The procedure for
revision would require proposal and adoption as a permit amendment, after public
notice and comment.

II. - Development of Group-Specific NALs:
a. Alternative TSS NALs

The overall, existing data set is not representative of discharges from certain
operations or facilities, particularly those that are exposed to natural processes (such
as activities on un-paved surfaces), because the existing data is dominated by
operations on paved surfaces. A mechanism is needed for industry groups to petition
the State Water Board with a subset of data that represents that industry. For example,
facilities with paved surfaces likely have lower sediment quantities than those with
unpaved surfaces. Because much of the existing data is based on water quality from
paved surfaces, using the existing data to develop NALSs and requiring unpaved
facilities/activities (such as landfills and mines) to continually respond to these
NALs, without allowing discharger evaluation to determine the levels are acceptable
under the Industrial General Permit, would be inappropriate. In addition to industry
type, topography, geology, and climate may be critical factors, so some industrial
groups may need to petition on a regional, rather than statewide, basis. The Industrial
General Permit should allow industrial groups to form and propose TSS NALs based
solely on data from their group. When accepted by the State Water Board, the
proposed NALs would replace the industry-wide NALs for participants of that group.
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Group-specific, alternative NALSs for TSS could be adopted as follows. A group
monitoring program, or other entity or organization, could submit to the State Water
Board a proposed NAL or set of NALs for its program, along with supportive
analysis and, optionally, proposed accompanying mandatory BMPs. NALs could be
developed following the statistical process described above for the industry-wide
NAL for TSS. .

The State Water Board should then provide public notice that it has commenced
consideration of the proposal, and make the proposal publicly available for
preliminary review and comment. If the State Water Board were to propose to
approve the proposal, or a revised version after negotiation and agreement, then the
State Water Board would propose a permit amendment to incorporate such NAL
and/or mandatory BMPs, which will apply to participants in the group monitoring
program (or other entity/organization making the proposal). The amendment could
also describe the manner in which other non-participants in the proposing entity or
group may elect to be covered by such provisions.

b. NALs for Constituents other than TSS

Standard Industrial Codes (SIC) codes alone do not provide appropriate
differentiation of operations for developing group-specific NALs. Site conditions and
specific activities are likely more influential in impacting stormwater discharge water
quality than a facility’s general business type. Because the existing data set does not
include site-specific information such as site activities and BMP implementation,
grouping data on a site-specific basis and establishing group-specific NALs cannot be
done at this time using the existing data set. :

Additional site-specific information may be compiled in conjunction with additional
analytical data under the new Industrial General Permit. Appropriate groups may be
identified and established based on the site-specific information gathered, including
the relevant analytical data. The method for developing group-specific NALs should
follow the process described above for industry-wide NALSs, and should consider at
least three years of data (from old and new permit terms, as technically appropriate).
This approach provides additional justification for continuing group monitoring
programs which can facilitate data collection and BMP effectiveness determinations
on a group-specific basis.

IIL. Recommendation for Appropriate and Quality Data Development

As is noted throughout our comments, the existing data set is inadequate and inappropriate
for NAL development. CASQA recommends that the State Water Board convene a
workgroup of stormwater experts to recommend a process to identify and gather the
appropriate data, in a cost-effective manner that can be suitable for use in NAL development.
CASQA would be willing to be a participant in such an effort.

2. Specific recommendations for off ramps from the corrective action process. This would
focus on how a facility could move back down from a higher corrective actions level.

It is :_:ritical that any discussion of off ramps be part of a well developed program of benchmark
monitoring and response actions that are appropriate; clear, lawful, and reasonable. Off ramps cannot
remedy inappropriately established NELs or NALs, as discussed in more detail in CASQA’s

comment letter. However, we offer our thoughts for consideration in the event NALs and
potential responsive actions are otherwise agreed upon. Note that the term “corrective actions” is
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used as a matter of recent convention, but is not ideal, as in other contexts it implies violation of an
applicable requirement — CASQA recommends the use of the term as response actions.

The off ramps are the sampling of consecutive storm events without an excursion above an NAL, or
certain certifications that justify not repeating the response action process. The off ramps are offered
within the following comments on response actions that show one way in which outlier-based NALs
as discussed above might be incorporated into the permit. Again, this is merely a discussion draft
concept, not a final proposal and does not attempt to address all relevant language in the draft
Industrial General Permit.

The concept described would simplify the response to NAL excursions into a single action level, that
has somewhat different requirements if excursions are repeated, and a period during which one must
continue evaluations after the first year of triggered responses. Thus, the emphasis is on the
discharger, in conjunction with its QSD, making appropriate evaluations, without attempting to
create punitive measures (such as constant sampling of every storm, or creating NELs) as part of
corrective action.

The following language would replace XVII B, C, and D

Response Actions

The response action process described below would be required after a single excursion
above the NAL, for the constituent involved. This process is required for industrial runoff
that occurs up and until the volume of runoff exceeds the design/compliance storm for the
specific facility: '

1) Evaluate areas of the facility to identify where additional operational source control
BMPs and/or SWPPP implementation measures are necessary to prevent or reduce
pollutants in stormwater;

2) Based upon the above facility evaluation, cettify one of the following:

a) Pollutant source(s) associated with industrial activity have been identified and
additional BMPs and/or SWPPP implementation measures have been included in the
SWPPP to meet the non-numeric technology-based requirements of the Permit.'® The
certification should include a description of the pollutant source(s) causing the
exceedance, a summary of the existing BMPs associated with the pollutant source(s),
and a detailed description of the additional BMPs and SWPPP implementation
measures necessary to meet the non-numetic technology-based requirements of the

Industrial General Permit.

Tf the discharger has triggered response action under this Section in previous years,
and if the new proposed additional BMPs do not include structural source controls or

12 The phrase “the non-numeric technology-based requirements of the Permit” means the provisions of the Indusirial
General Permit designed to meet requirements for technology-based effluent limitatior}s.. The Indust_rlal General
Permit should clarify that the ptogram of BMPs and any other specified, relevant requirements constitute the non-

numeric technology-based effluent limitations.
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treatment, the discharger should specifically explain how such controls were
considered and why they are not proposed for the facility. n

b) Pollutant source(s) associated with industrial activity have been identified but no
additional BMPs or SWPPP implementation measures are required to reduce or
prevent pollutants in stormwater discharges to meet the non-numeric technology-
based requirements of the Permit. The certification should include a description of the.
pollutant sources and a summary of the existing BMPs, and a discussion of possible
BMPs that could be effective in reducing pollutant concentrations below the NAL
trigger absent technical or economic factors that make adoption of the BMPs
inappropriate to meet the technology-based requirements of the permit; or

¢) Poliutant source(s) causing the exceedance of the NAL are not related to the facility’s
industrial activities and no additional BMPs or SWPPP implementation measures are
required to reduce or prevent pollutants related to the discharger’s industrial activity
to meet the non-numeric technology-based requirements of the permit. The
certification should describe the non-industrial related source(s); or

d) The discharge is in compliance with applicable requirements implementing a Waste
Load Allocation, Interim Waste Load Allocation, or implementation schedule of an
applicable TMDL (TMDL-based requirements), and no additional BMPs or SWPPP
implementation measures are required to reduce or prevent pollutants in stormwater
discharges to meet the non-numeric technology-based requirements of the perrnit.12

3) Implement additional BMPs and SWPPP implementation measures when required
pursuant to Section XVILB.1 and revise the SWPPP, as soon as practicable but no later

than October 1 of the following reporting year.

4) Prepare, and upload into SMARTS no later than the Annual Report due date, an NAL
Exceedance Evaluation Report, which includes the following items for each constituent
exceeding an NAL at least once during the reporting year:

a) A summary of the facility evaluation required in Section XVILB.1

b) The certification required in Section XVILB.2.

¢) A description and implementation schedulc for additional BMPs and SWPPP
revisions that have not been implemented as of the submittal date of the NAL
Exceedance Evaluation Report.

5) Ifthe Regional Water Board provides written comments on the NAL Exceedance
Evaluation Report, the discharger shall, within 30 days of receipt of the Regional Water
Board’s comments, revise the NAL Exceedance Evaluation Report, SWPPP, and/or
monitoring program to address the comments.

6) No later than 90 days after receiving comments from the Regional Water Board or
October 1 of the next reporting period (whichever is later), dischargers shall implement

“ For e)'ian?plfe some treatment BMPs are not feasible at individual sites due to lack of available land or due to
economic limitations (e.g., cost for land purchases, advanced treatment, etc.) cannot be supported by the overhead of
the business in question.

12 1, this case, the NAL would be suspended in favor of the TMDL-based requirements.
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additional BMPs and SWPPP implementation measures, and revise the SWPPP in
response to the Regional Water Board comments. Extensions to this implementation
schedule should be granted by the Regional Board to allow for necessary engineering,
permitting, and equipment procurement. If the certification submitted pursuant to
XVII.B.2.a-d is accepted by the Regional Water Board, or no comment is received from
the Regional Water Board within 30 days, the discharger shall be considered in
compliance with the non-numeric technology-based requirements of the permit for the
parameters addressed.

7) The evaluation and response actions defined in this Section must be repeated in the years
following the trigger, until the sooner of to occur of the following:

a) There are no excursions above an NAL either i) within two years, or ii) within 8
consecutive samples: or, '

b) IfNAL excursions for the same constituent are repeated, then until the certifications
in XVIL.B.2.b-d are made in two consecutive years.

There is no requirement that additional BMPs or SWPPP implementation measures be
adopted in years following an initial NAL Exceedance Evaluation Report merely due to
excursion above the NAL, as long as appropriate evaluation is performed and
certifications made under Section XVII B.2."

3 Specific data/analysis for sectors/sites that have implemented treatment controls showing
their ability or inability to meet NAL values.

There is a concern that large-scale non-attainment of inappropriately-low NALs (based on
benchmarks rather than available technologies) will place a tremendous burden on regulatory
staff and does not lend to a prioritization of gross polluters. There is significant concern among
dischargers that the proposed corrective action process and NALs will force dischargers into
design and installation of treatment controls that have not been proven effective at meeting the
proposed NALs. At the request of Board Member Doduc, we have compiled stormwater data
from sites (from industrial sites when available) that have implemented treatment controls in an
attempt to achieve discharge limits similar to the proposed NAL values.

The Figure 2 represents approximately 25 effluent data points from scrap recycling facilities that
have implemented similar treatment controls and the percent of their effluent results that have
exceeded the proposed NALs for the constituents identified. All of these sites are located in
California and each of the sites installed a similar stormwater “treatment train” approach that is
considered by many to be the best available technology economically achievable for treatment of
stormwater at these sites. The treatment systems each included significant storage capacity for
stormwater, a pretreatment system to settle solids and separate oils followed by an enhanced
media filtration system. While the post treatment results from these systems demonstrate
significant improvements in the removal of metals, these results also show that a sophisticated
treatment system specifically designed and installed (at significant expense) to reduce metals
concentrations in stormwater is not capable of consistently mecting the proposed NALs in the
draft Industrial General Permit. The costs to design and install these systems tanged from

13 Eor example, such certifications may note that there is reason to believe that BMPs already adopted appear to
satisfy the requirements,
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approximately $150,000 to more than $400,000 per site, with no apparent assurances of
compliance with NALs for the business ownet.
Figure 2. Percent of Treatment System Analytical Results Above the Proposed NAL Values
100%

80%

60% -
40%
20%

Note: For data evaluation purposes, a recciving water hardness value of 100 mg/L was assumed. The
corresponding NAL/NEL values for copper, lead, and zinc were, 0.014 mg/L, 0.082 mg/l, and, 0.12 mg/L,
respectively. Data was collected in 2009 and 2010 and has not been formaily published as of the date of this

comment package.

These data strengthen the need to develop technology-based standards as described in the
response to Question #1.

Additional data analysis was presented recently at CASQA’s March 2011, quarterly meeting
(Figures 3 through 6'"). Data presented is based on analysis of BMP Effectiveness data from the
ASCE/EPA International BMP Database'” as well as other land use data from the Los Angeles
County Land Use Event Mean Concentration data set. It should noted that much of the data
analyzed does not represent discharges from industrial sites. However, it still shows the relative
ability of stormwater treatment controls to remove constituents to meet the proposed NAL/NEL
values in the draft Industrial General Permit. '

14 As presented by Brandon Steets, Geosyntec, CASQA March 10, 2011 Quarterly Meeting.

1 American Society of Civil Engineers Urban Water Resources Research Council and United States Environmental
Protection Agency (ASCE/EPA), 2003. International Stormwater Best Management Practices Database.
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Figure 3. TSS BMP Effectivencss Data
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Figure 5. Copper BMP Effectiveness Data
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Figure 6. Zinc BMP Effectiveness Data
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These data show the relative ability to remove constituents to sometimes meet the proposed
NALS through BMPs for the constituents displayed and further supports the need to follow
established and appropriate statistically-based methods for developing technology based NALSs.
The lack of suitable data from specific industries also points to the need to gather additional data
(preferably sector-specific) and better understand the technology capabilities of industrial BMPs
before implementing a stringent corrective action process that ultimately leads to numeric
effluent limits. CASQA supports continued Group Monitoring as part of the next Industrial
General Permit as a means of collecting the high quality, sector-specific data to support the
eventual development of technology-based NALs (see response to Question # 5).

Specific recommendations on the QSD/QSP qualifications process.

The list of registrations for certifications required for an Industrial QSD is very limiting, and the
proposed certifications will not necessarily ensure that SWPPPs are developed correctly or result
in programs that adequately control stormwater discharges. In particular, CASQA believes that to
promote industrial stormwater pollution control, experience and knowledge of industrial
operations, pollutant sources, and stormwater or environmental management activities at the
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facility is paramount, and supersedes the need for training as a geologist, landscape architect,
hydrologist, or engineer. Many individuals who have the proposed licenses do not have
experience with industrial operations, pollutant sources, or stormwater and environmental
management activities. For example, civil Professional Engineers (PEs) in California are not
specifically trained in stormwater quality management and it is only through voluntary
continuing education or experience that they develop this expertise. Similarly, California
Professional Geologists (PGs) do not undergo training in stormwater quality management and are
unlikely to have experience in the management of industrial sources of stormwater pollution,
although the expertise of a PG or PE would be relevant to SWPPP development if it included the
design of retention or of infiltration BMPs and/or ground water monitoring. Registered
Landscape Architects and Professional Hydrologists may have very little experience with
industrial sites outside of the design or retrofit of landscape based practices or hydrology
modeling.

Unlike the recent experience with the Construction General Permit, to our knowledge there are
no professional certifications that specifically address industrial stormwater management as there
were for erosion and sediment control. Each industrial sector and facility type may have unique
needs that call for specific types of professional skills for particular stormwater control tasks.
Some specific tasks at a mine site, for example, may require attention of a mining engineer. At
various types of unpaved sites, a professional in erosion and sediment control can provide useful
services for specific aspects of SWPPP design.

CASQA recommends the permit language be revised to reflect one of the options provided
below. Both the CASQA recommended options include eliminating a listing of ‘pre-requisite’
licenses or certifications. CASQA suggests that the State Water Board convene a stakeholder
group be tasked with choosing one of these options and developing the specific details (such as
defining the required relevant education and experience discussed in option #2).

Option 1 The appropriate qualifications for an Industrial QSD should be determined by the
completion of the state-sponsor or approved training program and examination. The
training program would focus on the requirements of the Industrial General Permit,
and provide exposure to a variety of industrial discharge conditions/situations. The
examination should be comprehensive and detailed, and include practical
applications, such that, in order to pass, examinees will have to combine their
personal experience and skills with the knowledge they gain from the training
program to pass. :

Option2  Require Industrial QSD applicants demonstrate a specified level of relevant education
and experience. The education and experience can be demonstrated during the
application process for the Industrial QSD course or examination. This would be
similar to the processes currently used by other professional certification programs.
The definitions of “relevant education and experiences” would be developed by the
stakeholder group or the Industrial General Permit Training Team to be convened.

Should the State Water Board want to maintain a list of pre-requisite registrations or
certifications, CASQA suggests this requirement be limited to facilities at higher levels on the
risk hierarchy. The State Water Board’s stakeholder group should investigate potentially Teievant
certifications and identify the ones that should be included in the next draft of the Industrial
General Permit. CASQA suggests that the following professional certifications be considered:

e Certified Professional in Storm Water Quality (CPSWQ) — EnviroCert International
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e Certified Professional in Erosion and Sediment Control (CPESC) — EnviroCert

International

» Registered Environmental Assessor I or IT (REA) — Department of Toxic Substances
Control

e Certified Hazardous Materials Manager CHMM — Institute of Hazardous Materials
Management '

e Indusirial Waste Treatment Plant Operator — California Water Environmeni Association
e Environmental Compliance Inspector — California Water Environment Association

e Certified Municipal Separate Storm Sewer System Specialist (CMS48) — EnviroCert
International _

Notwithstanding professional registration or certification, the State Water Board should maintain
the requirement for training and testing potential Industrial QSDs as stormwater control is a
multi-disciplined process and knowledge of pollution prevention techniques beyond a specific

field is necessary.

CASQA concurs with the approach of not requiring any pre-requisite registrations or
certifications for Industrial QSPs.

Specific recommendations on how the group monitoring program could be modified
moving forward.

CASQA believes it is important to understand the benefits that have been and can continue to be
provided by the group monitoring program. Many of these benefits are directly in line with goals
identified by the State Water Board in developing this draft Industrial General Permit (e.g.,
improved data quality) and will lead to the collection of improved sector-specific data moving
forward (see response to Question #1 above). The benefits to continuing the group monitoring
option in the reissued Industrial General Permit include:

e Reduction in overall regulatory burden on the individual permittees by providing
compliance expertise oversight as a function of Group participation;

e Development and implementation of a rigorous monitoring program with oversight from
a qualified Group Leader; '

¢ Generation of sector-specific monitoring data that is reliable and defensible;
¢ Identification industry-specific BMPs and compliance strategies; and
e Promotion of industry-wide cooperation, compliance and consistency.

Group members subject themselves to additional scrutiny through inspections, additional training
and additional reporting (not required of any non-group member) in order to produce better
quality data and to have some additional control in the selection of BMPs for their industry. One
of the significant problems cited in the State Water Board’s workshops was stormwater sample
data quality. The increased QA/QC from the existing group monitoring programs has resulted in
data quality far superior to the State Water Board’s existing database and this improvement in
data quality is expected to continue with the re-issued Industrial General Permit. The improved
data quality at group member sites can be attributed to intense fraining oversight and involvement
by the Group Leader. '
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Group quantitative and narrative data developed under professional and experienced guidance
can be used to determine whether numeric action values are necessary for an industry group. This
function should not be underestimated. The State Water Board states the need to develop industry
specific BMPs but concludes that because of the diversity of industries, they are infeasible (Fact
Sheet pg 18). Group Leaders, therefore, can complement the data gathering of the State Water
Board and the Regional Water Boards. The State Water Board’s decision to discontinue group
monitoring appears to focus only on the benefits group members receive. The State Water Board
has not taken into account balancing these benefits with the additional benefits it can receive by
using monitoring groups to generate increased data quality and to reduce the inspection burden
currently placed on resource-strained Regional Water Boards and MS4s.

CASQA has several recommendations on how the group monitoring program could be modified,
or better utilized, moving forward with the next version of the Industrial General Permit. Ata
minimum, Group Leaders should play a more extensive role in oversight, inspections, and
sampling quality assurance in any revised group monitoring scheme.

¢  Group Leaders could serve as the QSD for group participants and potentially and would
fill many QSP functions for the group members. :

¢  Group Leaders could develop a group-wide sample and analysis plan to clearly convey
data quality objectives, providing an additional level data validation and data evaluation
not available to non-Group members.

¢ The Group Leader would be also be responsible for providing the following:
o Providing annual mandatory training '
ol Compleﬁng detailed stormwater compliance assessments every other year -

o Limiting group membership to facilities complying with group compliance
requirements

As stated above, Group members subject themselves to additional scrutiny through inspections,
additional training and additional reporting (not required of any non-group member). Because the
current draft Industrial General Permit requires sampling four times per year, a reduction in
analytical monitoring to a minimum of once or twice per year is a justifiable offset for the
increased requirements and scrutiny of group monitoring participants.

To better understand the State Water Board’s concerns and work on an equitable framework to
best utilize the group monitoring program, CASQA suggests convening a Group Leader
stakeholder meeting to discuss the details of a group monitoring program that effectively
balances costs and benefits.

6. Specific information on potential economic impacts to dischargers. Include a range of
potential costs (not just the high end). The more specific, with backup documentation, the

better.

In response to B ‘ CAS
draft Industrial General Permit that will pose a signific
Areas of the draft Industrial General Permit that appear to

’ i 1 a'spects of the
ember Doduc’s request, CASQA has compiled costs for.severa’ '
el o ant economic burden on industrial dischargers.

have the greatest economic impact are:

o Labor costs associated with increased inspections
e Training costs for QSD/QSP certification

o Increased sampling and analytical costs
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e Costs associated with additional BMPs, including treatment controls

Increased Inspection Requirements

As proposed, the draft Industrial General Permit will significantly increase the inspection burden on
industrial dischargers but does not provide rationale for the significant change. The draft Industrial
General Permit appears to require approximately 400 more documented inspections annually than
what is required under the current Industrial General Permit. CASQA has compiled a list of the
inspections required throughout the permit (see Attachment 5). The number of inspections under the -
existing Industrial General Permit is estimated to be approximately 40. By contrast, the number of
inspections expected under the proposed Industrial General Permit is approximately 450. This is an
increase of approximately 1,150%. From CASQA’s analysis, individual dischargers effort and costs
will range significantly based on facility size and type of operations, but with hourly labor costs
ranging from approximately $60-395 for dischargers, the potential economic impact of just this one
aspect of the draft Industrial General Permit could range from $24,000 to $38,000 per facility
(assumes one hour for each additional inspection).

Training Costs

The cost of training for QSDs and QSPs is also anticipated to be significant based on recent
experience gained through the Construction General Permit QSD/QSP programs. CASQA estimates
that costs may range $1.0 to $1.2 million statewide for QSDs and $7.6 to $8.4 million for QSPs.
These estimates were developed assuming '

1) Training fees, exam fees, and travel expense costs would be similar to those currently
incurred for construction QSDs and QSPs under the Construction General Permit

2) 9,549 facilities, which is the number of facilities regulated under the current Industrial
General Permit

3) each facility would need at least one QSP

4) A single QSD might provide services to up to 10 facilities (that is each facility would not
need an in-house QSD)

Note that these cost estimates do not account for wages or overhead burden associated with
employces (such as benefits). These costs would increase 25-100% if wages and burden were
included, and will likely be even higher given that more facilities will be registered under the
forthcoming Industrial General Permit. Many facilities may not have a civil engineer, landscape
architect, hydrologist or geologist on staff and may need to hire consultants or new staff on a long-
term basis to address these requirements. '

Increased Sampling and Analytical Costs

As shown in Attachment 6, costs associated with sampling efforts under the draft Industrial General
Permit could increase anywhere from 90% to over 2000%. Sampling and analytical costs estimates
are based on information provided to CASQA from a cross-section of industrial discharger types,
representing the pharmaceutical manufacturing, saw mills, acrospace manufacturing, landfills, and
municipally operated facilities. Costs were developed to represent the obligations under the existing
Industrial General Permit and were then compared to the proposed changes to the monitoring
program in the draft Industrial General Permit. To provide-insight into the economic implication to
dischargers moving through the corrective action process (and not focus on only the most stringent
requirements), estimates are also provided for each corrective action tier (baseline through level 3).
While the types of facilities participating in CASQA’s sampling/analytical cost survey provide a
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good cross-section of industry in California, the range in sampling costs is driven by a variety of
factors, primarily related to the size of the facility, constituents required to be sampled, and the total
number of discharge points from industrial sources.

 Additional BMP Costs, Including Treatment Controls

While difficult to quantify, we urge State Water Board staff to consider the significant economic
burden associated with required installation of structural controls such as overhead cover, secondary
containment, or diversion of flow, as well as for installation of the types of advanced treatment
controls and package treatment plants that would be required to attempt to reduce stormwater
concentrations to proposed NAL levels. As summarized in CASQA’s response to Question #2 above,
there does not appear to viable treatment control that has been shown to consistently meet proposed
NAL values; thus, it would not be feasible to provide an accurate estimate of costs to comply with
the proposed NALs. As indicated in the response to Question #2, the costs to install the treatment
control systems with data summarized in Figure 2, ranged from $150,000 to $400,000. Even with
extremely costly improvements, in some cases there will be no guarantee that NELs would be met,
exposing facilities to continual risks of state and federal agency and private enforcement actions.

Overall Economic Impacts

While the information above provides insight into the economic impacts associated with various
aspects of the draft Industrial General Permit, CASQA refers State Water Board Members to other
economic impact information provided in comments being submitted organizations such as Coalition
of Adequate School Housing (CASH), California Construction and Industrial Materials Association
(CAICIMA), California Trucking Association, and the Port of Long Beach. Cost estimates developed
by these groups show overall economic impacts ranging from nearly $30,000 to several hundred
thousand of dollars. These values are associated with program implementation (inspections,
sampling, training, and document development) and do not represent the costs of installing treatment
controls that could be triggered in the corrective action process.

Contrary fo State Water Board’s stated goals, it appears the draft Industrial General Permit removes
flexibility, has become overly prescriptive, and includes new requirements that will be extremely
costly for the regulated industries and for municipalities, who operate critical public facilities under
the Industrial General Permit and who may have key roles in helping to assure compliance at
regulated facilitics. CASQA asks the State Water Board look closely at the overall economic impacts
to industrial dischargers in California, and looks forward to working in a stakeholder process to
provide additional information to State Water Board staff during development of the next draft of the

Industrial General Permit.

Page 17 of 17




Attachment 3 — Statutory Background to Support CASQA’s Comments on
the Draft Industrial_ Stormwater General Permit

CASQA submits the following comments on the numeric effluent limitations (NELs) and
numeric action levels (NALSs) included in Section XVII of the draft Industrial General Permit. -

Section XVII of the draft Industrial General Permit sets forth a sequence of corrective
actions that are triggered when a facility’s monitoring data exceed certain concentrations listed in
Table 4, titled “Numeric Action Levels.” Section XVILD.1 of the draft Industrial General Permit
converts Level 2 corrective actions into NELs in various circumstances, stating that the
“applicable NAL(s) become NEL(s), effective October 1 of the following compliance year.” Draft
Fact Sheet Section K explains that the “corrective action Level 3 requirements, where NALs
become NELs, constitute technology-based numeric effluent limitations.” Both the NEL process

itself and the technical and legal basis for any such a process arc unclear.

There are significant consequences for the regulated community associated with the
State’s proposed approach, if it becomes law. Exceeding NELs results in strict liability under the
Clean Water Act (CWA) subject to State, EPA and citizen suit enforcement, including
substantial penalties up to $37,500 per day, per violation (federal CWA Section 1319) or
$25,000 per violation per day plus $100 per gallon (California Water Code Section 13385). In
addition, any facility that has reached Level 3 must sample each and every storm throughout the
‘year. For certain facilities, this means sampling every day of every storm throughout the year.
This can generate “mandatory minimum penalties” under State law, of $3,000 per violation for
serious violations of numeric effluent limitations (scrious being defined as certain repeat
violations or violations exceeding a certain percentage above the limit). Therefore, the stakes are

high for creating a defensible and fair permit compliance scheme.

L THE DRAFT PERMIT AND DRAFT FACT SHEET NEED TO ESTABLISH THE
LEGALLY REQUIRED BASIS FOR IMPOSING NUMERIC TECHNOLOGY-BASED

EFFLUENT LIMITS.

The CWA and its implementing regulations establish a defined and rigorous process for
developing NELs and for the translating such NELs into NPDES permits as enforceable numeric
requirements. (CWA §§ 301, 304(b) and 402(a)(1); 40 C.FR. 122.44(a)x1) and 125.3.) These
processes must be followed for the legally valid development and implementation of NELs that
are technology based effluent limitations (TBELSs) or, as necessary, water quality based effluent
limitations (WQBELs).

Properly developed numeric TBELs establish performance-based levels of pollutant
controls to achieve the applicable technology-based standards of Best Practicable Control
Technology (BPT), Best Conventional Poltutant Control Technology (BCT) for conventional
polhutants (BOD, TSS, coliform, pH, oil and grease), or Best Available Technology Economically
Achievable (BAT) for toxic and other nonconventional pollutants. Numeric TBELs aim to
prevent pollution by requiring a minimum level of effluent quality that is, inter alia, attainable
using demonstrated technologies for reducing discharges of pollutants. While there is a certain
level of discretion afforded EPA or States in establishing broadly applicable technology
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standards pursuant to CWA Section 304(b), there also are a number of minimum factors that the
State Water Board must analyze and consider before adopting such standards.

The draft Industrial General Permit and related Fact Sheet do not include analysis to
support adopting NELs as technology-based numeric effluent limitations. The State Water Board
has not set forth specific data, other technical basis for imposing numeric TBELS in this Permit,
nor has it discussed any of the required factors set forth in CWA Section 304 or implementing
regulations pursuant to 40 C.F.R. 122.44(a)(1) and 125.3. In addition, the United States
Environmental Protection Agency (EPA) has not promulgated comparable effluent limitations
guidelines.

The draft Industrial General permit bases the NELs in the permit on EPA’s use of
“benchmarks” contained in EPA’s Multi-Sector General Permit for Stormwater Discharges
Associated With Industrial Activity (MSGP), 73 Fed. Reg. 56572 (September 29, 2008).". .
However, EPA has stated that the benchmarks are not effluent limitations. In its 2008 MSGP,
EPA confirms: .

The benchmark concentrations are not effluent limitations; a benchmark
exceedance, therefore, is not a permit violation. Benchmark monitoring data are
primarily for your use to determine the overall effectiveness of your control
measures and to assist you in knowing when additional corrective action(s) may
be necessary to comply with the effluent limitations in Part 2. (2008 MSGP at
Part 6.2.1.)

This statement is even more strongly supported in EPA’s Response to Comments
document.

In light of EPA’s statements and position, its benchmarks should not serve as
NELs without appropriate CWA-based analyses and justifications. For these reasons, the .
State Water Board should delete Finding 42 in the draft Industrial General Permit which
reads:“[t]he State Board finds that the USEPA benchmarks serve as an appropriate set of
technology based effluent limitations that demonstrate compliance with BAT/BCT.”
IL THE NELS INCLUDED IN THE DRAFT PERMIT WOULD CREATE

UNINTENDED CONSEQUENCES AND ARE UNWORKABLE.

The NELSs in the draft Industrial General Permit create unintended consequences and the -
“off ramps” to provide relief from inappropriate application of the NELs are not wquable. As
other portions of CASQA’s comments demonstrate, the draft Industrial General Permit and drait
Fact Sheet underestimate the number of dischargers who will be unable to meet .these legally
unsupported NELs, even after attempting costly treatment — the only possible option for many

under the corrective action scheme. Such dischargers will be subject to regulatory and third-party

enforcement.

enera! Permit can be found at http://cfpub.epa.gov/npdes/ stormwater/msgp.cfm.

! i the Multi-Sector G .
Information on the Mu SGP Fact Sheet, concluding on page 53 as follows:

2 EPA explained its decision in detail in the M

“While EPA continues to study the efficacy of various types of pollution prevention measures and BMPs,
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The draft Industrial General Permit’s inclusion of NELs with substantial economic and
environmental impacts is also inconsistent with the Water Code Section 13300 for
reasonableness in water quality regulation, and the Water Code Section 13263 for permitting to
consider the “balancing factors” in Section 13241. Even if the balancing factors may not be
required to be explicitly addressed in detail where a permit imposes minimum requirements
under the CWA, the draft Industrial General Permit’s should discuss these factors. Furthermore,
the draft Industrial General Permit is demonstrably more stringent than minimum CWA
requirements, for example, in showing much more stringency than EPA’s MSGP.

The State Water Board’s proposed mechanisms to reverse or avoid the NELs it has
established appear unworkable for two major reasons. First, the draft Industrial General Permit
does not address the legal and practical consequences of having an NEL go into effect. These
consequences include, among other things, incurring substantial costs to attempt compliance,
exposure to enforcement, and potential applicability of anti-backsliding provisions that could
limit relief from an NEL.

Second, the draft Industrial General Permit attempts, but does not provide, a workable
“procedure for ensuring that an inappropriate NEL never goes into effect. The draft Industrial
General Permit provides that dischargers subject to the imposition of an NEL(s) “may
electronically submit to SMARTS a Suspension of Numeric Effluent Limitations (SNEL)
request,” but does not say when relief is effective. The draft Industrial General Permit also states
that “NELs do not apply if the industrial facility receives run-on or atmospheric deposition from
a forest fire or any other natural disaster,” but leaves applicability uncertain even for these
limited emergency conditions. In any event, off ramps cannot rectify inappropriately established

action levels or NELs.

[II. THE NELS INCLUDED IN THE DRAFT PERMIT ARE INCONSISTENT WITH
THE BLUE RIBBON PANEL’S REPORT AND WITH EPA’S PRIOR CONCLUSIONS
THAT NUMERIC LIMITS ARE NOT FEASIBLE AND ARE NOT REQUIRED.

In 2006, the Biue Ribbon Panecl concluded that the establishment of numeric limits for
industrial sites required a reliable database describing current emissions by industry types or
categories, and performance of existing Best Management Practices (BMPs). The Blue Ribbon
Panel concluded that the current Industrial General Permit had not produced such a database.

. In 2008, EPA similarly concluded in the MSGP that it was infeasible to establish numeric
effluent limits because “variability in the system and minimal data generally available make it
difficult to determine with precision or certainty actual and projected loadings for individual
dischargers or groups of dischargers” as required by 40 C.F.R. 122.44(k)(3). EPA reached this
conclusion after a detailed review of monitoring data, after which EPA was unable to determine
whether benchmark value exceedances provide any useful indicators of control measure
inadequacies or potential water quality problems. (MSGP Fact Sheet, p. 96.)

Through its NPDES permit regulations, EPA has interpreted the CWA to allow BMPs to take
the place of numeric effluent limitations to control or abate the discharge of pollutants when: (1)
“[a]uthorized under section 402(p) of the CWA for the control of stormwater discharges”; or (2}
“[nJumeric effluent limitations are infeasible.” 40 C.F.R. § 122.44(k). EPA cited that regulation and

Page 3 of 7




Attachment 3
- CASQA Comments Draft Industrial General Permit

the ample case support for non-numeric limits when finding numeric limits infeasible and choosing
to include only non-numeric limits in the 2008 MSGP.’

The draft Industrial General Permit and draft Fact Sheet do not discuss how conditions
have changed since the Blue Ribbon Panel’s 2006 conclusions or EPA’s 2008 conclusions
regarding the lack of data to support the development of NELs. The draft Industrial General
Permit’s inclusion of NELs is inconsistent with the conclusions of the Blue Ribbon Panel and
EPA.

IV. THE EVIDENCE REQUIRED FOR THE DEVELOPMENT OF LEGALLY
VALID NELS DOES NOT EXIST AT THIS TIME, AND CASQA DOES NOT SUPPORT
THE INCLUSION OF NELS IN THE PERMIT

For the reasons expressed above, currently available data are insufficient to support the
development and implementation of NELs. Until such data exist, CASQA cannot support the
inclusion of NELs in the Industrial General Permit. .

V. CASQA SUPPORTS THE CONTINUED USE OF NON-NUMERIC EFFLUENT
LIMITATIONS.

The CWA defines “effluent limitation™ as “any restriction” on the amounts of pollutants
discharged, not just a numerical restriction. (CWA § 502(11).) The technology based standards
of BPT, BAT, and BCT can be implemented through BMPs instead of NELs. (40 C.F.R.
122.44(k).) As recognized by EPA in the MSGP, “[blecause of the nature of stormwater
dischargers, it is infeasible to use numeric effluent limits to demonstrate the appropriate levels of
controls. In such situations, the CWA authorizes EPA to include non-numeric effluent limits in
NPDES permits.” (See MSGP, p. 35.) EPA indicated its general expectation that compliance
with non-numeric technology-based effluent limitations “will control discharges as necessary to
meet applicable water quality standards.” (MSGP, Part 2.2.1.)

Consistent with EPA’s findings, CASQA supports the continued use of non-numeric
effluent limitations as the best approach to the regulation of stormwater dischargers. The nature
of such stormwater dischargers has not changed since 2008, and EPA’s conclusion that the use of

2 EPA explained its decision in detail in the MSGP Fact Sheet, concluding on page 53 as follows:

“While EPA continues to study the efficacy of various types of pollution prevention measures and BMPs,
EPA at this time does not have a record basis for developing numeric limits that would reasonably
represent a well-run application of BMPs. Because the flow and content is so variable, if EPA were to try to
base numeric limits on a few sites, it is likely that any number it would develop would not to be
technologically available and economically achievable by all well-run facilities.

“These factors create a situation where, at this time, it is generally not feasible fm.' EPA to ca.]culate
numeric effluent imitations, with the limited exception of certain effluent }imitatlons guidelines that ha}fe
already been established through national rulemaking. For example, covering exposeq areas where fea§1b1e
and cleaning them regularly where they are not covered may be an-effec.twe way of s1gn1ﬁcaqt1y reducing
stormwater pollutant discharges, but the degree of pol]utan'f reductlop }vﬂl be hlg_h]y site-specific and
cannot be generally quantified. Therefore, EPA has determined that it is not feasible for'the Agf:ncy {0
calculate numeric, technology-based limits for many of the discharges covered under this permit and, based

on the authority of 40 CFR 122.44(k), has chosen to adopt non-numeric effluent limits.”
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numeric effluent limits to demonstrate the appropriate levels of controls is infeasible remains as
true today as it was in 2008.

VL. ANY USE OF NUMERIC VALUES AS “BENCHMARKS” OR “ACTION
LEVELS” FOR INDIVIDUAL POLLUTANTS MUST BE LIMITED; THEY CANNOT
SERVE AS OR BE CONVERTED INTO NELS.

The CWA and its implementing regulations do not recognize or define the term “action
level.” While EPA in the MSGP uses monitoring program benchmarks to help in the evaluation
of Storm Water Pollution Protection Plan (SWPPP) effectiveness, the EPA benchmarks in the
MSGP are not called “action levels” and are not applied in the way described under any of
Corrective Action Levels 1, 2, or 3 in the draft Industrial General Permit. EPA’s benchmarks are
listed in the monitoring section of the MSGP. The MSGP contains a Corrective Action section
that defines responses to various conditions. It requires, among other things, that facilities
evaluate whether corrective actions are necessary, if an average of four quarterly samples
exceeds one of the benchmarks specifically identified as relevant to each industry sector (not all
sectors even perform benchmark monitoring; each remaining sector only compares resulis to
specific benchmarks identified by EPA as required for that sector). Facilities summarize
corrective actions in an annual report. If infeasible to modify control measures either due to
limited available technology or financial constraints, facilities may discontinue benchmark
monitoring and record their rationales in their SWPPP. The MSGP also allows contributions
from natural background sources to be considered. The MSGP does not include any additional
requirements for facilities that have a history of exceeding benchmarks.

EPA also cautions against anyone looking solely at benchmarks to assess overall
effectiveness of any particular site’s stormwater management program because benchmarks are
merely one of many mechanisms for quantifying effectiveness. Of course, EPA (as would the
State Water Board under a MSGP-type approach) always retains its authority to demand that any
particular site cease discharging under the MSGP and apply for an individual permit, where more
site-specific effluent limits may be developed. However, as a general permitting scheme, EPA
has refused to adopt any approach similar to that which the State Water Board is proposing.

CASQA supports the use of properly derived and statistically valid numeric action levels
‘n a manner similar to EPA’s use of benchmarks or as recommended by the Blue Ribbon Panel
(as upset values) as one of many mechanisms to assess program effectiveness, as long as they are
appropriately derived and are not used as numeric effluent limits or “virtual” numeric effluent
limits. In response to a specific request by Board Member Doduc, CASQA reviewed potential
methods of setting action levels, and describes a possible approach in line with the Blue Ribbon
Panel suggestions in Attachment 2 to these comments. The analysis addresses possible future
establishment of sector or group-specific levels, in addition to an approach that the State Water
Board may consider pursuing for industry-wide Total Suspended Solids (TSS) action levels, as
long as they are not used as actual or “virtual” numeric effluent limits. The use of “action levels”
must be built upon a specific legal basis and must be very carefully and clearly defined in an
NPDES permit.

Alternatively, the use of benchmarks in the monitoring section of EPA’s MSGP may be
worth discussing further as a generally acceptable use of numeric action values and a first step
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for California to adopt a more industry-specific (sector) approach to stormwater permitting.
Specifically, EPA expressly provides that the benchmarks are not numeric effluent limitations,
and serve as just one of many mechanisms for quantifying BMP and stormwater program
effectiveness. EPA also rccognizes and considers natural background and uses long-term
averages. CASQA recognizes that pollutant-specific and industry-specific numeric action

approach could be used as part of an overall system for measuring program effectiveness. -

VII. IF NUMERIC VALUES ARE USED AS “BENCHMARKS” OR “ACTION
LEVELS” AS ONE METHOD FOR THE ASSESSMENT OF PROGRAM
EFFECTIVENESS, THE PERMIT MUST CONTAIN A CLEAR STATEMENT THAT
COMPLIANCE WITH THE TRIGGERED REQUIREMENTS IS COMPLIANCE WITH
THE PERMIT.

If numeric values are included in the draft Industrial General Permit as part of an overall
method for the assessment of program effectiveness, the draft Industrial General Permit must
contain clear language that the compliance with the progressive process that is followed in
connection with an exceedance is itself compliance with the Industrial General Permit. Numeric
values used to evaluate program effectiveness must not trigger an endless loop of actions that
end only when the level is met. This was a flaw in the 2004-2005 version of the draft Industrial
General Permit. The draft Industrial General Permit should proceed using the established non-
numeric limit approach, combined with other improvements to the permit that will provide high
quality data collection, properly qualified and trained personnel managing the program, and more
guidance for the selection of pollution prevention and control BMPs. During the next permit
term, the State Water Board should work with stakeholder groups to use data collected under the
new program to develop a benchmark program tailored to industry activities and site conditions.

VIII. RECEIVING WATER PROVISIONS SHOULD BE RETAINED FROM THE
EXISTING PERMIT.

The draft Industrial General Permit contains a standard provision that prohibits
discharges that cause or contribute to a water quality exceedance. (Section VLA. at p. 15.) The
Fact Sheet to the draft Industrial General Permit (Section II.A.3. at pp. 8-9) appears to refer to a
process regarding potential receiving water quality exceedances (observed by the Regional
Water Board or discharger) that is identified in Section V.6 of the draft Industrial General

Permit. Section V.6 does not exist.

The current Industrial General Permit analogue is Receiving Water Quality Limitation in
Section C.2 (1997 Industrial General Permit at p. 4). During the 1997 permit proceesdings there
significant concerns expressed interpretation of what “cause or contribute” means.” The State
Water Board established a process, codified in Section C.3-4 of the current Indust:naln General
Permit to allow the Regional Water Board or a discharger, upon identifying a pc_otennal‘\yater
quality limitation exceedance. It involved the submittal and approval of a report ,w1th additional
BMPs to be implemented at the facility. As noted in the State Water Board’s Response to

Comments on the General Industrial Stormwater Permit April 17, 1997:

bright line standard for “exceeding a water quality standard.” As is outlined in

3, , . .
It is CASQA’s belief that there is no :
1 , receiving water quality standards are not, and should never be, applied as

other sections of CASQA’s comments,
numeric, end of pipe limitations.
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Implementation of BMPs that achieve BAT/BCT involves (1) considering economics and
(2) the BMPs generally adequate for treatment or source control of storm water
discharges. The procedure in Section C.3. requires taking additional steps necessary to
achieve water quality standards. These steps go beyond the standard BMPs that would be
adequate at most sites because of the impact on receiving waters. Examples of BMPs
might include treatment or no longer using a material that is causing the impact.

To be consistent with the current Industrial General Permit, CASQA recommends that
Section VI. be amended to include a new section E. as Jollows:

New Section VLE.

1. A facility operator will not be in violation of Receiving Water Limitation Section
VLA. as long as the facility operator has implemented BMPs that achieve BAT/BCT and

the following procedure is followed:

a. The facility operator shall submit a report to the appropriate Regional Water
Board that describes the BMPs that are currently being implemented and
additional BMPs that will be implemented to prevent or reduce any pollutants that
are causing or contributing to the exceedance of water quality standards. The
report shall include an implementation schedule. The Regional Water Board may.

require modifications to the report.

b. Following approval of the report described above by the Regional Water Board,
the facility operator shall revise its SWPPP and monitoring program 1o
incorporate the additional BMPs that have been and will be implemented, the
implementation schedule, and any additional monitoring required.

2. A facility operator shall be in violation of this General Permit if he/she fails to do any
of the following: :

a. Submit the report described above within 60 days after either the facility
operator or the Regional Water Board determines that discharges are causing or
contributing to an exceedance of an applicable water quality standard;

b. Submit a report that is approved by the Regional Water Board; or

¢. Revise its SWPPP and monitoring program as required by the approved report.
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Attachment 4 — Listing of CASQA’s Previous Submittals to Support
Comments on the Draft Industrial Stormwater General Permit

CASQA would also like to draw the State Water Board’s attention to many of the concepts and facts
addressed in our comments on the draft Industrial General Permit during previous proceedings
relating to reissuance of this permit, such as comments on the 2005 Draft Industrial General Permit
and comments provided during the development of and in response to the 2006 Blue Ribbon Panel
Report. In particular, we draw the State Water Board’s attention to the documents in the public
record that were developed to address questions posed by Dr. Gary Wolff in 2006 (see Attachment
2). CASQA’s submittals in the foregoing proceedings included the following, which we request be
considered as part of our response and included in the record. We hope that the extensive past efforts
and submittals, particularly associated with the 2006 Blue Ribbon Panel proceedings, will be
reviewed in detail and considered by the State Water Board in working toward an effective and
equitable revision of the Industrial General Permit. '

1. Comment Letter — Stormwater Blue Ribbon Panel Report, September 1, 2006
http:fwww. waterboards.ca.gov/water _issues/programs/stormwater/docs/numericcom/busath0
901 06.pdf

2. Presentation to Biue Ribbon Panel/State Water Board, September 14, 2005 (and
accompanying Board package)
htp: S www o waterboards.ca.goviwater _issues/programs/. s'tormwater/docs/numerzccom/casa co
m.pdf :

3. State Water Board Process for the Development of Quantitative Measures for Stormwater
Program Compliance, August 15, 2005
http:/fwww. waterboards.ca gov/water_issues/programs/stormwater/docs/numericcom/casga.p
dr

4. Recommendations for the Revision of the Industrial General Permit, Water Quality Order No.

97-03-DWQ, February 18, 2005 (including Attachments 1 and 2)
hitn-/iwww. waterboards.ca goviwater _issues/programs/stormwater/docs/indcomments/casga?

pdf
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