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Re: Comment Letter — California Ocean Plan
Dear Chair Hoppin and Board Members:

On behalf of the California Coastkeeper Alliance, which represents 12 Waterkeeper
organizations spapning the coast from the Oregon border to San Diego, and the Center for
Biological Diversity, we welcome this opportunity 10 provide comments regarding potential
revisions to the California Ocean Plan (Ocean Plan). Given that the most recent Ocean Plan
Triennial Review and Workplan is dated November 2005,! this solicitation is critical to ensuring
the health and vitality of California’s coastal and marine ecosystems. As an overarching
comment, we urge the State Water Resources Control Board (Water Board or SWRCB) to
review, update and re-issue the Ocean Plan Workplan as a whole for the coming three years, s0
that staff members have clear direction on both priorities and pending issues for action, and so
that progress may be tracked against such identified action areas.

In light of the remaining list of Issues to be addressed from the current Workplan, we
incorporate by reference and attach our joint comments dated July 19, 2007 to this letter. From
the issues raised in our 2007 letter, we particularly urge the Water Board to delete the exclusion
for vessel wastes and insert new langnage to reflect current state and federal requirements -

for regulating discharges from vessels. These requirements have changed sigmﬁcantly3 since

! California Ocean Plan T: riennial Review and Workplan 2005-2008 (Nov. 16, 2005), available at:
-Jiwww . waterboards ca.gov/water issues/pro s/ocean/docs/oplans/co trirev20052008.pdf.
2 { etter from Heal the Bay, California Coastkeeper Alliance and Defenders of Wildlife to SWRCB, “Comments on
the Amendments to the California Ocean Plan Scoping Document” (July 19, 2007) (attached to these comments).
3 See, e.g., SWRCB, “SB 771: California Clean Coast Act of 2005 — Vessel Discharges g _
http://www.wateﬁoards.ca.gov!water issues/nrog@s/npdes/sb?’?l.shtml; U.S. EPA, “Vessel Discharges,”
h;_tg://water.gga.gov/abeutow/owow/progn_ns/vesseldisch.cﬁn; California State Lands Commission, “Marine
invasive Species Program,” hitp://www.slc.ca.gov/Spec Pub/MED/Ballast Water/Ballast Water Defanli htm], and
«California’s Marine Invasive Species Program™ presentation to the California Water Quality Monitoring Council
(Aug. 11, 2010), available at: 7 ’ :
htto://www.waterboards.ca.gov/mvwaterqualitv/monitoring council/meetings/2010aug/falkner baltast.pdf.
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2007 Letter, this with respect to controlling the impacts of current and proposed ocean
desalination facilities and brine disposal (2005 Workplan Issue 10). it is also our
understanding that the Water Board is developing a Trash Policy, which we hope will address

: iil c Debris Regulation (2005 Workplan Issue 23) that “zero trash

p Rierpretation of the water quality standards that will guarantee

tfa ‘s ses of the ocean environment with an appropriate margin of safety.”
&die on these efforts as part of the staff presentation to the Water

122, 010 hearing, so that the public may be able to provide informed

%ﬁtgﬂﬁ&rwﬂt qirection of these important efforts.

In addition to the above issues, we urge the Water Board to incorporate into the Ocean
Plan new provisions devoted to addressing the current and projected impacts of climate

ocean acidification, warming, and sea level risc are increasingly being relied upon and
incorporated into both federal® and state’ policies and regulations. The SWRCB’s Ocean Plan
must incorporate this science and state policy direction as well, to ensure that the state

Addressing the Existing and Projected Impacts of Climate Change in Ocean Waters

Global climate change is altering the temperature, sea level, timing of ocean pfocesses,
and ocean pH of California’s ocea:i;.8 These changes to the fundamenta] biological, chemical,

* Letter from Linda Sheehan, Center for Marine Conservation and Ann Notthoff, NRDC to Dr. Francis Palmer,

SWRCB, Comments on Triennial Review of the California Ocean Plan (Oct. 15, 1998), Attachment 1 to Letter
" _from The Ocean Conservancy, NRDC and Defenders of Wildlife to SWRCB (May 17, 2004) (attached to these
comtnents).

inanagement repeatedly in NGO comments since 1998; see attachments to this letter. '

% See, e. g, U.S. EPA, “Clean Water Act Section 303(d): Notice of Call for Public Comment on 303(d) Program and
Ocean Acidification,” 75 Fed. Reg. 13537 (March 22, 2010 , available at:

http://edocket.access.gpo 2ov/2010/pdf/201 0-6239.pdf. _ :

’ See, e.g., California Natural Resources Agency, “2009 California Climate Adaptation Strategy” (Dec. 2009),
available at: http://'www.enerey. ca.2ov/2009publications/CNRA-1 000-2009-027/CNRA-1 000-2009-027-F.PDF:
see also Climate Action Team, Ocean and Coastal Resources Group, “Establish State Policy to Avoid Future
"Hazards and Protect Critical Habitat: Near Term Implementation Plan,” available at:
http://www.climatechanoe ca. ov/climate action
%ZOhabitat%ZOI%ZOCATNIP.Ddf . ) .
® See, e.g., Largier, J L., B.S. Cheng, and K.D. Higgason, editors. 2010, Climate Change Impacts: Gulf of the

Farallones and Cordel Bank National Marine Sanctuaries Advisory Councils. 121 Pp., available at:

- http://farallones.poaa, gov/eco/climate/pdf/climate report.pdf (“National Marine Sanctuaries Climate Change
Impacts Report”).
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and physical properties of California ocean waters arc well understood and recognized by the
scientific community and by policymakers. For example, in June 2010 a consortium of
governmental and academic institutions released Climate Change Jmpacts: Gulf of the
Farallones and Cordell Bank National Marine Sanctuaries Report (National Marine Sanctuaries
Climate Change Impacts Report), which catalogs numerous climate change impacts to the
.California ocean environment in detail® This Report identifies as priority issues (among others):
ocean pH, ocean temperature, and sea level rise, each of which should be addressed as
amendments to the Ocean Plan.'® Each priority issue has a high likelibood of increasing impacts,
and each is associated with a series of severe and significant ecological changes.!' We urge the
Water Board to adopt the recommendations below in order to ensure that the Ocean Plan both
reflects and acts on the latest and best scientific knowledge on climate change, and fuily protects
the beneficial uses of the waters of the state. The Water Board should also undertake its own
review of growing scientific evidence and literature on climate change impacts to California’s
ocean as it drafts and incorporates additional amendments during this triennial review process.

Ocean pH/Ocean Acidification

Ocean acidification, a decrease in ocean pH fucled by the ocean’s absorption of carbon
dioxide, threatens the seawater quality and ecosystem health of California’s bays and estuaries.”
Global average surface pH has already decreased by approximately 0.1 units, and is expected to
decrease by another 0.3-0.4 units by the end of the century, depending on future levels of _
atmosphetic carbon dioxide.”® In 2008, scientists discovered high levels of acidified ocean water
off the Pacific Coast;! the latest science strongly suggests that such acidification may '
accelerate.”’ Ocean acidification triggers a cascade of impacts to marine life and related
beneficial uses. Marine organisms with shells and skeletons, such as planktdn and shellfish, will
be particularly impacted by ocean acidification; California’s giant kelp species are also
especially vulnerable."®

Given the demonstrated ocean acidification impacts to seawater quality, the Water Board

should amend the Ocean Plan’s water quality standard for ocean pH so that it is sufficiently

*Id

014 atp.91.

M Id : :

2 Feely, R.A., C.L. Sabine, J.M. Hernandez-Ayon, D. Tanson, and B. Hales. 2008. “Evidence for upwelling of
cotrosive “acidified” seawater onto the continental shelf.” Science 320, 1490 DOI: 10.1 126/science.1155676.

13 Hayri, Claudine, Gruber, N, Lachkar, Z., Plattoer, G. 2009 Abstract. « A ccelerated acidification in eastern
boundary current systems.” Goldschmidt Conference Abstracts, citing Orr, J.C., V.1 Fabry, O. Aumont, L. Bopp,
S.C. Doney, R.A. Feely, A. Gnanadesikan, N. Gruber, A. Ishida, F. Joos, and others. 2005. = Anthropogenic ocean
acidification over the twenty-first century and its impact on calcifying organisms.” Nature 437 (7059),
doil0.1038/nature04095. ‘ )

14 Feely et al, pp. 1490-1492. http://www.sciencemag.org/cgj/contentfabstract/sci;SZO!S882/ 1490. See also Hauri et
al. atp. 66. _ ‘

15 Byrne, R. H., S. Mecking, R. A- Feely, and X. Liu. 2010. “Direct observations of basin-wide acidification of the
North Pacific Ocean.” Geophys. Res. Letr. 37,1.02601, doi:10.1029/2009GL040999.

16 {Yauri et al. at p. 66: “The two dominant species of the giant kelp forest (Saccharina and Nereoeystis) exhibit
species-specific adverse responses to low pH and high UVB (Swanson and Fox, 2007), suggesting that any
combination of these two global change factors could possibly lead to a change in species composition and reduced
biodiversity.” http ://www.tos.orgfoceanogranhv!issues/iSsue archive/issue_pdfs/22 4/22-4 hauri.pdf.




stringent to protect al] listed beneficial uses. The current pH standard in the Ocean Plan (Ocean
Plan Section I1.D.2: “The PH shall not be changed at any time more than 0.2 units from that
which occurs naturally”) is decades old and fails to reflect modern scientific knowledge."” For

Accordingly, to ensure protection of the beneficial uses of the state’s increasingly
threatened ocean ccosystems, the State Water Board should revise the pH standard in the Ocean
Plan to read at a minimum that: “The pH shall not be changed at any time more than 0.2 units
from that which occurs naturally, or in amounts that may negatively impact calcium carbonate-
dependant organism productivity.” The more protective standard, of course, and the one that the
state should reach for, would be: “Fpr marine waters, pH should not deviate measurably from

- haturally occurring pH levels.” The latter is the only standard that will ensure protection of the
state’s ocean waters and marine life, particularly in the face of growing threats from ocean -
acidification. Implementation of this standard should be supported by a uniform protocol for
measuring and menitoring pH along the California coast, a program that we also urge to the
Water Board to adopt. '

In sum, we request that the Water Board include two ocean acidification tasks in a
revised Workplan and prioritize them for early action, as previously requested by stakeholders'®
during the 2007 Ocean Plan triennial review process: (1) establish a new, more stringent water
quality criteria for pH that fully protects beneficial uses in light of new science associated with
ocean acidification, along with an implementation program for this standard change, and (2)
draft and include in the Ocean Plan clear monitoring requirements for ocean PH so that a
baseline can be immediately established to monitor changes in pH and the effectiveness of new-
control actions. :

Ocean Temperature

With respect to addressing the climate change-driven changes in water temperature, we
urge the Water Board to either update the Ocean Plan to address such impacts, or commit to a
date certain to revise the Thermal Plan,”® which has not been updated in many years.?! The sole

"33 US.C. § 1314(a)(1).
'® See Center for Biological Diversity, “Petition for Revised pH Water Quality Criteria under Section 304 of the
Clean Water Act, 33 U.S.C. Section 13 14, to Address Ocean Acidification” (December 18, 2007), p. 14, available
- at: http//'www.biologicaldiversity o campaigns/ocean_acidification/ 5/section-304-petition-12-18-07 pdf
“(citing Caldiera, K. er af, Comment on “Modern-age buildup of CO2 and its effects on seawater acidity and satinity”
by Hugo A. Lodiciga, Geophysical Research Letters 34: L18608 (2007)).
'* Letter from Center for Biological Diversity to SWRCB, “Comment Letter on California Ocean Plan Amendment,”
(July 26, 2007), available in SWRCB files in full, and in part at;
- bttp://'www.waterboards.ca.gov/water issues/prozrams/ocean/docs/onlans/sconemtg june2007/comments/miyoko s

" akashita.pdf.
* SWRCB, Water Quality Contro} Plan for Control of Temperature in the Coastal and Interstate Waters and
Enclosed Bays and Estuaries of California {undated), available at:

http./fwww waterboards. ca,.sov/water issues/pro ocean/docs/waplans/thermpln.

A cryptic endnote contains an apparent (otherwise unreferenced) date of “1-16-98,” though the first page of the
Plan states that it “revises and supersedes the policy adopted by the State Board on January 7, 1971, and revised
October 13,. 1971, and June 5, 19727 : :
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reference to temperature standards set to protect ocean waters in the Ocean Plan is in “Section
C.3. - Applicability,” which states that:

Provisions regulating the thermal aspects of waste* discharged to the ocean* are set forth
in the Water Quality Control Plan for the Contro! of Temperature in the Coastal and
Interstate Waters and Enclosed* Bays and Estuaries* of California [Therma! Plan].

Given that the Thermal Plari has not been updated since at Jeast 1998, and given that the -
focus of the Thermal Plan is on coastal power plant and industrial discharges that add direct heat
discharges to ocean waters, > the Plan is simply inadequate address the new temperature
impacts in coastal waters brought about by climate change” The Ocean Plan must accordingly
be updated to address impacts to occan waters from temperature changes associated with climate
change. ‘1t cannot continue to ignore this responsibility by inaccurately asserting it is being
addressed elsewhere. As with ocean pH, temperature standards need to be developed, and
adhered to through regulatory and other means, to protect the beneficial uses of the states ocean

waters.
Sea Level Rise

_ " The Ocean Plan can and must reflect the science showing the impacts of climate change
driven-sea level tise on ocean waters and ecosystems.z"' This is of particular importance to
nearshore, sensitive beneficial uses such as “marine habitat” and “preservation and enhancement
of maripe areas of special biological significance.” Accordingly, and at a minimum, Ocean Plan
“Qection I1.C. — Physical Characteristics” should be revised to include a provision that sets a
standard for protecting beneficial uses in light of increasing stress brought about by climate
change-driven sea level rise. “Section III. — Program of Implementation” should similarly be
updated to include provisions that ensure that regulated activities do not cause or contribute to

violations of that standard.

Updates of Other Standards As Needed (o Ensure Ocean Resiliency

Finally and more generally, the impacts of climate change in ocean waters may be severe
and widespread, and ocean ecosystems will need to be sufficiently resilient to withstand the
onslaught of such 1mpacts. As the National Marine Sanctuaries Climate Change Impacts Report
observes, major climate change impacts on ocean chemistry are often overlooked.”> For

22 Note, for example, both the janguage of the Plan and its location on SWRCB’s Coastal Power Plants page at:
. Fwww . waterboards.ca.gov/water issues/pro s/index.shtml#focean, rather than on the Ocean Siandards page-

B See, e.g., National Marine Sanctuaries Climate Change Impacts Report atp. 34; Jshii, M., M. Kimoto, X

Sakamoto, and S.L. Fwasaki, 2006, “Steric sca level changes estimated from historical ocean subsurface temperature

and salinity analyses.” J. Oceanogr., 62(2), 155-70; Levitus, S., J.L. Antonov, and T.P. Boyer, 2005. “Warming of

the World Ocean, 1955-2003.” Geophysical Research Letters. 32:1.02604, doi: 10.1029/2004GL021592.

M See, ¢.g., Graham, M.H. 2007. «Sealevel change, effects on coastlines.” Denty, M.W. and SD Gaines (eds),

Encyclopedia of Tidepools, University of California Press pp. 497-498.

25 National Marine Sanctuaries Climate Change Impacts Report at p. 80.
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example, “the release of methylmercury from sediments is favored in conditions of lower
salinity, lower pH, anoxia and greater temperature,”

. For this reason, a provision calling for “resiliency to current and potential climate change
1mpacts” should be added as a general water quality objective in Section ILA. of the Ocean Plan,
and all existing Ocean Plan standards should be reviewed and updated as needed to ensure that

they are sufficiently stringent to
“ unforeseen impacts,

protect the health of the ocean in light of these previously-

¥ % %

Thank you for the opportunity to provide these comments. If you have any questions,

please do not hesitate to contact

Sincerely,

Linda Sheehan

Executive Director
California Coastkeeper Alliance

Isheehan@cacoastkeepgr.org

Miyoko Sakashita
- Oceans Director
Center for Biological Diversity

us.

Sara Aminzadeh
Programs Manager
California Coastkeeper Alliance

sara@cacoastkeeper.org

Miyoko@biologicaldiversitv.or,q

Attachments:

Letter from Heal the Bay, California Coastkeeper Alliance and Defenders of Wildlife to SWRCB,
“Comments on the Amendments to the California Ocean Plan Scoping Document” (July 19, 2007)

Letier from The Ocean Conservancy, NRDC and Defenders of Wildlife to SWRCB. “Comments on

" Triennial Review of the California

Ocean Plan” (May 17, 2004), including Attachment 1: Letter from

- Linda Sheehan, Center for Marine Conservation and Ann Notthoff, NRDC to Dr. Francis Palmer,
SWRCB, Comments on Triennial Review of the California-Ocean Plan (Oct. 15, 1998)

**1d, citing Ulrich, SM., T.W. Tanton and S_A. Abdrashitovita. 2001. “Mercury in the aquatic environment: A
review of factors affecting methylation.” Critical Reviews in Environmental Science and Technqlogy 31:2241-292,
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July 19, 2007

Chairwoman Doduc and Board Members
State Water Resources Control Board
1001 | Street

Sacramento, CA 95814

Re: Comments on the Amendments to the California Ocean Plan Scoping
- Document :

Dear Chairwomen Doduc and Board Members:

On behalf of Heal the Bay, California Coastkeeper Alliance, and Defenders of
Wildlife we submit the following comments on the Amendments to the California
Ocean Plan Scoping Document dated June 2007 (“Scoping Document’ or
“Document”). We appreciate the opportunity to provide these comments.

We strongly support several of the preferred alternatives outlined in the Scoping
' Document such as the recommendations to delete the exclusion for vessel
wastes and to clarify that metals are expressed as total recoverable
 concentrations in the Ocean Plan. However, we have concerms with several of
the preferred alternatives as described in the Scoping Document. These issues
are discussed in detail below.

Issue 2. Fecal Coliform Standard for Shelifish

The Scoping Document indicates that Alternative 2 is the preferred‘alternative. This
alternative adds the DHS fecal coliform standard for shellfish and amends the Ocean
Plan to address non-human sources of indicator bacteria for all beneficial uses. While
including the DHS fecal coliform standard for shellfish makes sense, we believe that it is
inappropriate to address non-human SOUrces of indicator bacteria in the Ocean Plan.
There are no epidemiological studies that have differentiated between human and
natural sources. In other words, no study has separately quantified the risk of exposure
to human and non human sources of bacteria. in fact, non-human sources of pathogens
have led to numerous water and food borne outbreaks of E. coli 0157 cryptosporidium.
Also, loads from “natural sources” are often augmented by humans. For example,
ponding that results from human activities often atiracts birds that are a source of

_ bacteria. As another example, nutrient inputs from human sources can cause
eutrophication that can lead to bacterial regrowth. Thus, these situations would not truly
constitute a “natural source” loading. For these reasons, the State Board should not -
address non-human sources of indicator bacteria in the Ocean Plan until epidemiological
evidence can support such a change.
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Issue 6. Vessel Dischargles

The undersigned groups strongly support the staff recommendation to “[ajmend the
cean Plan to delete the exclusion for vessel wastes and to reflect current state and
federal requirements governing vessel discharges.” Vessel discharges, including the
discharge of non-indigenous species through ballast water inte state and federal waters,
damages the economy, environment and human health. Ballast water from ships is the

single largest source of invasive species, which are associated with increasing damage

ALLIANCE
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pollutants that impact receiving waters, including nat
chemical pollutants. : '

The Clean Water Act assigns U.S. EPA both the legal authority and the legal obligation
to regulate the discharge of ali pollutants, including but not limited to invasive species, in _

As the scoping document notes, in 2006 the State Water Board approved a Clean Water
Act Section 303(d) list that included listings of “exotic species” as a regulated poliutant
under the Clean Water Act. Therefore, updating the Ocean Plan to include regulation of
vessel discharges containing invasive species would reduce remaining inconsistencies
between the Ocean Plan and the state and federal laws.

In particular, the undersigned groups urge the State Board to ensure that it implements
all legal requirements governing vessel discharges pursuant to state and federal law,
including the Northwest Environmental Advocates v. U, S. EPA (N. District of Cal., Sept
18, 2006) decision in which the court held that U.S. EPA (and, by delegation, the states)

example, the Michigan Department of Environmental Quality already launched its Baliast
Water Control General Permit program in the October of 2006. The permit program,
which is the first of its kind in th'e_ nation, requires oceangoing vesseils to treat their

lssue 10. Desalination Facilities and Brine Disposal
e S on Taciiities and Brine Disposal

natural background. Although the Scoping Document does not recommend a specific
percentage, at the June 26" scoping meeting, staff mentioned that they were
considering 10 percent of natural background as the limit. This percentage appears too
large based on toxicity studies. A SCCWRP study found that the percent normai
development of purple sea urchin embryos were reduced 56 to 75 percent in salinities of
36.5 g/kg (approximately 8.9% above ambient). Given that the salinity of California near
coastai marine water is approximately 33.5 g/kg, 10% above natural background would

‘be at a salinity level that is known to cause urchin embryo development problems.

' bitp://www.michigan.gov/deq/0, 1607,7-135--154144--,00 html




£oALTFOR LA

COASTEKENPER.
ALLEANCE
A Renneiie Soa; fiv G Wit

Instead of using the percentage of natural background approach, we recommend that
the Ocean Plan require that salinity levels are not above background levels outside of
the zone of initial dilution. This approach has been used for Ocean point sources
dischargers for decades. Ata minimum, State Board should consider a percentage of
background that would not impact marine species, with an added margin of safety.

"y \‘-\ ..

issue 14. Regional Ambient Water Quality Monitoring

. State Board staff recommends including a mode! monitoring approach in the Ocean Plan
that provides fiexibility in implementing standard monitoring procedures, with minimum
requirements. We agree with the selection of this alternative and strongly support the
State Board providing basic direction to Regional Boards on the implementation of the
Ocean Plan. However, we have several concermns with minimum requirements outlined
in the Draft Proposed Standard Monitoring Procedures (“Draft Monitoring Procedures’). -
These concerns are outlined below and are addressed to some extent in our letter to the

State Board dated August 15, 2006 and attached for reference.
General Concerns

« The Draft Monitoring Procedures allow regional or group monitoring programs to
substitute for several of the proposed core monitoring requirements at the
discretion of the Regional Boards. Both core and regional monitoring have a
unique purpose, so they are not interchangeable. Group monitering does not
give an accurate reflection of individual pollution sources. Poliution is site-
specific, and sampling should be as well. For instance, group monitoring makes
it impossible to measure the effectiveness of site-specific best management
practices or the on-going effects of runoff from individual facilities. Moreover,
under the group monitoring approach, it will be extremely difficuit to pinpoint,
mitigate and potentially enforce up the source(s) of poilution in a timely manner.
Thus, we urge the State Board to require minimum individual core monitoring for
all of the categories of dischargers.

« The Draft Monitoring Procedures require that point sources with a discharge in
excess of 10 MGD complete certain monitoring requirements.. At the June 26"
scoping meeting, State Board staff indicated that the 10 MGD threshold was
selected because itwas a median value of discharge volumes throughout the
state. We assume this statistic only included coastal discharges. Thus as
proposed, 50% of the dischargers will not be required to meet these minimum
monitoring requirements. This is inappropriate. Discharges of less than 10 MGD -
are often a major source of poliutants. Alsc, someé of these smaller discharges

flow to ecologically sensitive areas. Has the State Board looked at discharges
that are betow this threshold and discharge to near shore or ecologically
sensitive areas? . The State Board should reevaiuate this threshold value and

take into consideration site specific conditions for smaller discharge. -
Indicator Bacteria

« The indicator bacteria monitoring requirements outiined in the Dratft Monitoring
Procedures are somewhat unclear. They state that storm water monitoring is
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required during wet weather with a minimum of three storms per year. How does
the State Board define “wet weather” and a “storm” event? We recommend
defining a storm event as rainfall exceeding 0.1-0.2 inches in g 24 hour period,
depending on the permeability of the area. Wet weather should be defined ag

Beaches.

Chemical Constituents

*

The Draft Monitoring Procedures require chemical constituent monitoring of
storm water discharges at a minimum of 10% of all outfalis greater than 36

Also, all of the monitoring locations should not drain the same type of land use
area. Ata minimum, there should be no discretion for monitoring in watersheds
over 50 square miles. Otherwise, the biggest poliution contributors may not be
sampled. ;

The Draft Monitoring Procedures should require that the Regional Boards take
into account individual site characteristics such as when pesticides are applied
and crop rotation and irrigation schedules when'developing a monitoring
Program. if the discharger significantly changes a management practice such as
the type of crop or pesticide(s) used, additional samples should be collected
during the monitoring cycle to characterize the new discharge. Overall, the State
Board should maintain consistency with agricultural monitoring requirements that
are currently in place in the State.

Sediment Monitoring

-

Sediment quality monitoring is only required for Phase | discharges. Phase Il

Aquatic Life Toxicity

The Draft Monitoring Procedures require that alternative amphipod species shall
be used a minimum of once per year. Is the three-Species-screening still
required as is outlined in the August 2006 draft? As Regional Boards have
acknowiedged in their NPDES permit programs, a species screening for the most
sensitive species is'an appropriate, protective approach. _
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Benthic Community Health

« The Draft Monitoring Procedures require benthic community monitoring once per
permit cycle for certain categories of non-storm water point sources. This low
monitoring frequency is inadegquate, as benthic community health can drastically
change from year to year, let alone for a five year period. Appropriately, the
NPDES monitoring program for the Los Angeles County Joint Water Pollution
Control Plant and the Hyperion Treatment Plant require annual benthic infauna
community monitoring. The State Board should take a similar approach in the
Amendments. '

« There is no sound rationale for limiting benthic community monitoring to non-
-storm water point sources. Storm water pollution can also severely impact the
benthic community. The State Board should include a provision for benthic
community monitoring at storm water outfalls as well.

Bioaccumulation

« The Draft Procedures require that a musse! watch program be conducted by
certain point source and storm water dischargers at least once per permit cycle.
Bioaccumulation monitoring is useful to determine poliutant contamination of
species in the vicinity of the discharge and understand how concentrations are
changing over time. However, only monitoring bioaccumuiation in mussels may
not provide information about human health risk concerns. In addition to @ '
mussel watch program, the State Board should require bioaccumutation
monitoring of at least one fish species. Many NPDES monitoring programs
require fish bioaccumuiation monitoring. The NPDES monitoring program for the
Los Angeles County Joint Water Pollution Control Plant and the Hyperion
Treatment Plant require annual bioaccumulation monitoring of two fish species.
The Goleta Sanitation District is required to perform annual bioaccumulation
monitoring for fish and mussels. The State Board should require
bioaccumulation monitoring for mussels and fish.

jssue 22. Suspended Solids Regulation in Table A

The Scoping Document designates Alternative 3 as the preferred alternative. This
alternative would amend the Ocean Plan to include secondary treatment standards for
suspended solids with compliance required within 5 years. We are extremely supportive
of requirements to have all wastewater treatment facilities that discharge to the Ocean
meet secondary treatment standards. in fact, this should have happened over 25 years
ago. However, there is no reason that the discharger shouid wait five years to meet
secondary solids removal standards, since the current advanced primary treatment
should already achieve an 85 percent solids removal. The State Board should require
that all dischargers of primary treated wastewater be placed on a Time Schedule Order
to meet the 30 mg/L suspended solids limit within five years, and the 85 percent solids
removal limit should be met immediately. '
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lsshe 23. Plastic Debris Re ulafion
===, 7 JasHc Debris Regulation

find that such levels do not cause a nuisance or impact beneficial uses ” Document at
19. This statement is inappropriate, as there is no acceptable level of trash. Zero trash
discharge is the only suitable discharge limit for trash, given water quality standards set
forth in Basin Pians. Even small quantities of trash violate the Clean Water Act and

acknowledged that the zero trash discharge limit was appropriate when they adoptied the
original LA River Trash TMDL in 2001. in order to meet this requirement, the
implementation element of the LA River Trash TMDL specifies that compliance with final
.Wwaste load allocations may be accomplished by using a “full capture system.” Plainly,
zero trash discharge is the only fair interpretation of the water quality standards that wili
guarantee protection of the beneficial uses of the ocean environment with an appropriate
-margin of safety. : -

suggestions to strengthen the amendments provided in the comments above. If you
have any questions or would like to discuss any of these comments, please feel free to
contact us. Thank you for your consideration of these comments. ' '

Sincerely,

Kirsten James, MESM | Mark Gold, D. Env.

Heal the Bay : Heal the Bay

Staff Scientist President

Linda Sheehan, Esq. _ Jim Curland

California Coastkeeper Alliance . Marine Program Associate
Executive Director Defenders of Wiidlife
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May 17, 2004
' VIA E-MAIL AND U.S. MAIL

Frank Roddy

Qtate Water Resources Control Board
Division of Water Quality

P.O.Box 100 :
Sacramento, CA 95812-0100
roddf@dwyq.swrcb.ca.gov

Re: Comments on Triennial Review of the California Ocean Plan
Dear Mr. Roddy:

Thank you for the opportunity to provide comments regarding the upcoming triennial review for -
ihe California Ocean Plan. These comments ar¢ made on behalf of The Ocean Conservancy, Natural
Resources Defense Council, Defenders of wildlife, and their hundreds of thousands of California
members. Because our members strongly value a bealthy and vibrant ocean, one of our top priorities
has been to protect and restore the health of California’s coastal and ocean waters. Many of the issues of
concern 1o our members were designated “high priority” during the 1999-2002 Triennial Review, but
were not addressed in the 2001 Ocean Plan. As a result, many of our 1998 comments are still relevant to

the current Tri_ennial Review, and we append these comments and incorporate them by reference.

_ We would like to highlight five issues that are of the utmost importance to California’s ocean
health and encourage you 1o address these issues immediately.

1. The ASBS designation and itsr associated discharge prohibition should remain in effect.

On December 5, 2003, SWRCB staff proposed an amendment to the Ocean Plan that would
“reclassify[ ] ¢ Areas of Special Biological Significance (ASBSY to ‘State Water Quality Protection
Areas (SWQPAsY and establish] ] implementation provisions for discharges into SWQPAS.”} This
proposed amendment was based on the erroneous assumption that the Marine Managed Areas
Improvement Act had the effect of changing the substance of the ASBS designation. The proposed
amendment would have replaced the existing prohibition against discharges into ASBSs with weaker
regulatory measures, in violation of law and the intent of the legislature. We opposed these amendments
in a January 23, 2004 comment letter, which is attached and incorporated by reference, and in several
scoping meetings held by SWRCB on the issue. We continue to vigorously oppose such revisions now.

1 Notice of Public Scoping Meeting, Proposed California Ocean Plan Amendments (December 5, 2003), gvailable at
http://www.swrcb.ca. gov/p!nspois/oplans/scopenot.pdﬁ
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1747 (Committee on Budget, 2003), which provided that, with respect to Proposition 50 funding “[f]or
projects that affect water quality, preference shall be given to funding projects that will eliminate or
significantly reduce pollution into impaired waters and sensitive habitat areas, including areas of special
biological significance.” Accordingly, the Ocean Plan should not be amended to reduce the level of
protection in these areas. Quite the contrary, the SWRCB should amend the Ocean Plan to provide for a

comprehensive program of monitoring and restoring their water quality.

2. ~ The Ocean Plan should contain a management plan for preventing the introduction of non-

indigenous species.

3. The Ocean Plan should contain water guality objectives that apply to brine waste discharge
from desalination facilities.

sedimentation.*

ect, Final Report: Discharges into State Water Quality Protection Areas

- ? Southern Califofnia Coastal Water Research Proj
(July 2003). .
* California Coastal Commission, Seawater Desalin
http://www.coastal.ca.gov/desalrpt.
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Brine waste can also contain a variety of chemical contaminants. All desalination plants use
chlorine or other biocides to minimize the growth of algae on filters and other .con‘lpone,nts.S Brine
discharge may also contain heavy metals, originating either naturally in feedwater or through cox}tact.
with pipes and plant components. Naturally occurring metals are concentrated through tl.le desalination
process, and can be toxic to matine organisims. Other chemicals, such as coagulants, anti-scalants,
cleaning agents, filter storage chemicals, and anti-foam agents can also be added to the brine waste 1n

the desalination process.

~ Because it may contain numerous harmful substances, brine discharged from desalination
facilities can pose a serious threat to marine life. This is not a new concern. the question of applying
water quality objectives to desalination discharges has been raised in Ocean Plan Triennial Reviews
since at least 1991. However, the pace with which desalination projects ar¢ oW being proposed and
planned makes it imperative that the SWRCB address this issuc now. We urge SWRCB to amend the '
Ocean Plan to apply waier quality objectives to brine waste discharge. '

4. The Ocean Plan should provide for the establishment of numéric sediment quality obiectives
for all marine sediments. '

~Sediment contaminatibn is a major source of environmental and human health problems, and is
an overall indicator of the health of an aquatic ecosysteim. Waters whose fish are listed as '

«contaminated” rarely are polluted with the same chemicals listed in the advisories because the
sediments, not the waters, often store the chemicals that make their way into the food chain.

The Ocean Plan should consider these and other threats posed by pollutants that continue to
accumulate in ocean and coastal sediments by adding sediment quality objectives for marine waters 10
the Ocean Plan. The State is already in the process of developing such objectives for enclosed bays and
estuaries, pursuant to section 13393 of the California Water Code. Such objectives are t0 “provide
adequate protection for the most sensitive aquatic organisms,” and shall be based on “a health risk
assessment if there is a potential for exposure of humans to pollutants through the food chain to edible
fish, shellfish, or wildlife.”

However, sediments in bays and estuaries are only part of the problem. The SWRCB should
capitalize on these ongoing efforts and expand its program to include all marine sediments. Such an
approach would acknowledge that sediment quality has important implications for marine ecosystems,
and would be consistent with the ecosystem-based management recommendations of the Pew Oceans

- Commission and the U.S. Commission on Ocean Policy. ' '

5. The Ocean Plan should provide for comprehensive regional ambient water quality
monitoring. - :

 Californians have the right to know what pollutants are building up in their coastal environments
—not just at the end of discharge pipes. Often, management efforts are stymied by the lack of baseline
information on the state of our waters. Better information on the amounts and types of pollutants, '
including biological pathogens, in coastal and ocean waters will help agencies and the public make more
effective decisions on how to protect and restore those waters.

5
E'; .
¢ California Water Code § 13393(b).




Wwatersheds, bays, estualjies, lagoons, and near-shore Occan waters. The Governor also signed two
companion bills — AB 1581 (Keeley, 1997) which provided funds to prepare the inventory and the
monitoring plan, and AB 1429 (Shelley, 1997) which included rovisions similar to those in the

* Ok % % %

The recommendations above, if implemented, will help bring about significant improvement to
the health of the ocean and its waters. With the increasing national focus on improving ocean health,.
caused by the Pew Oceans Commission and the U.S. Commission on Ocean Policy, the time is right for

Sincerely,

Sarah G. Newkirk - David Beckman
Pacific Region Ecosystems Manager Senior Attorney
The Ocean Conservancy Natural Resources Defense Council

Kim Delfino
- California Program Director
-Defenders of Wildlife

7 CaIifornia. Cdastal Water Quality Monitoring Inventory, http /hwww . sfei.org/camp/ (May 17, 2004).
4
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ATTACHMENT 1

October 15, 1998

VIA E-MAIL AND U.S. MAIL

Dr. Francis Palmer

State Water Resources Control Board
Division of Water Quality

P.O. Box 944213

Sacramento, CA 94244-2130

palmf@dwq.swrcb. ca.gov

Re:  Comments on Triennial Review of the California Ocean Plan
Dear Dr. Palmer:

Thank you for the opportunity to provide comments regarding the upcoming triennial review for
the California Ocean Plan. These comments are made on behalf of the Center for Marine Conservation
(CMC) and the Natural Resources Defense Council (NRDC). Because our hundreds of thousands of
members strongly value a bealthy and vibrant ocean, one of our top priorities has been to protect and
restore the health of California’s coastal and ocean waters. These comments highlight and expand upon

the testimony that was presented on behalf of CMC at the October o™ hearing in Monterey.

Many of the issues presented in Staff Report. Issues for Review (Staff Report) are critical needs
and should be acted on as soon as possible to protect the health of our coastal and ocean waters. As
noted in Governor Wilson’s March 1997 ocean planning document, California’s Ocean Resources: An
. Agenda for the Future (“Ocean Agenda”), industries that depend ona healthy coast and ocean contribute
at least 17.3 billion dollars to the state’s economy every year and provide 370,000 jobs. Tourism alone
accounts for $10 billion of this total. If coastal waters contaminated by poltuted runoff continue to make
beach users sick, asa recent Santa Monica study indicates, tourists may spend their dollars elsewhere.
Polluted waters also impact the health of the state’s fishing, shellfishing and aquaculture industries. The
health of our ocean-dependent environment, population and economy depends upon sound planning, and
full implementation of those plans.

The comments below are organized based on presentation of the issues in the Staff Report, and
do not necessarity reflect our position on the priority that should be placed ona particular issue.. The -
comments do note where particularly high priority should be placed on an item. At the end of these
comments, we ouiline briefly several additional issues not addressed as part of the upcoming three-year
review that should be considered. ’ :

1992 HIGH PRIORITY WORKPLAN ISSUES CURRENTLY UNDERGIONG STAFF REVIEW

Applicability




Dredging Activity

o We Strongly support the proposed amendment, detailed on page C-3, that would inchide the
. disposal of dredge spoils in the Ocean Plan. It makes sense that the dumping of dredged material in
State ocean waters should be examined under the Ocean Plan, and there does not seem to be a legal basis

The disposal of dredged materials can affect the health of state ocean waters both through direct
disposal in ocean sites and through accidental disposal during transport across ocean waters (such as to

in the United States. Notably, the waters containing those fish were rarely contaminated with the same
chemicals listed in the advisories because it is often the sediments, not the waters, that are the storage
places for these chemicals and their route of entry into the food chain,

concern for this species." *

Moreover, the sea-surface microlayer (SMIC), the first layer of water to be affected by dumping,
serves as a breeding ground for the pelagic eggs of many fish species and contains plankton and other
microorganisms critical as food for all types of marine life. Research has shown that negative impacts to
the SMIC can occur quickly, and so damage to marine life can occur well before toxicity is detected
through monitoring activities,

State ocean waters also are threatened by transport of materia] to the Deep-Ocean Disposal Site
(SF-DODS) near the Farallon Islands. It is well-known that not all of the dredged material sent to the
SF-DODS makes it there. Recently, a tug hauling a barge heavily loaded with material dredged from
Oakland Harbor sank, causing all of the dredge spoils on the barge to be dumped directly into the
sensitive waters of the Monterey Bay National Marine Sanctuary. This accident was compounded by
additional spills occurring immediately thereafter. Sanctuary officials taking aerial photos of the plume
of spoils from the sunken tng observed another tug and barge making their way to the SF-DODS in
heavy seas. Sanctuary officials saw that waves were crashing over the top of this barge and washing -
additional dredged material directly into Sanctuary waters,

Inclusion of dredging activities in the Ocean Plan should help address impacts from this
pollution threat. The State Board certification process for materials dumped into state ocean waters
should examine the range of potential impacts from dredge disposal and ensure that dredge disposal
activities comply with Ocean Plan policies and standards. The Ocean Plan also should consider, where

® See Staff Report, p. B-3. _ -
° Ainley and Allen, "Abundance and Distribution of Seabirds and Marine Mammals in the Gulf of the Farallones: F inal -

Report to the EPA LTMS Study Group,” p. 21 (July 30, 1992).
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approptiate, seasonal site use restrictions in sensitive state waters. These could include breeding and/or

spawning periods. Restrictions also could be placed on dumping during certain critical upwelling -
periods, when dumping could interfere with the influx of nutrients onto the continental shelf anq )
impact the production of food for many marine organisms. Finally, the Ocean Plan should consider

requirements on transport of the dredged material to minimize the likelihood of accidental disposal into
state waters. :

Regional Mass Emission Regulation

Ongoing research has shown that ecological impacts from water poﬂution are complex, and that.
end-of-pipe regulations alone do not address many of these impacts. The increasing quantity of

discharges, both point and nonpoint, into the ocean has cast serious doubt on the assumption that the

current method of calculating efﬂuent'limitations will consistently achieve Table B water quiality
objectives. There is an immediate need for regulation on a mass-loading basis to complement the

existing concentration-based system. This necd was recognized in part last year by the passage of

legislation (Assemblymember Shelley’s AB 1429) that called for development of a monitoring strategy

for coastal waters that includes mass emissions. Accordingly, we strongly agree that the Ocean Plan

should regulate water quality on a mass emission basis, and that this offort should be given high prionty.

Repulatory Control of Stormwater Discharge

The 1987 amendments to the Clean Water Act require EPA to: identify the stormwafer
pollution discharges not covered under the first phase of the municipal and industrial NPDES
stormwater permits; identify the nature of the pollutants in those discharges; identify the methods of

control necessary to mitigate their impacts on water quality; and issue regulations to establish priorities,
requirements for State stormwater management programs, and expeditious deadlines. EPA’s resultant

Proposed Rule covers all census-designated "urbanized areas,” all construction sites of 1 to 5 acres in
size (unless granted a waiver), and areas designated by states. AS the EPA moves to finalize and
implement “Phase 11,” states should seize this important opportunity to expand and improve upon
stormwater regulation. ' '

Stormwater is a major source of pollution of the state’s ocean waters, particularly in Southern

California, and so we strongly recommend that it be an integral part of the Ocean Plan. We believe that
ihere is enough information for the state to move forward to address stormwater impacts in ocean waters
and develop numeric criteria for regulating stormwater. We urge State Board staff to work closely with

groups conducting stormwater control efforts and incorporate successful control strategies into the
Ocean Plan, with a focus on areas particularly impacted by stormwater.

Beneficial Uses

Revision of Beneficial Uses List

We strongly agree that the list of beneficial uses in the Ocean Plan should be revised to be

consistent with the lists in the Regional Water Quality Control Plans. As noted in the Staff Report, the

Ocean Plan is the primary regulatory document for state ocean waters and 1S the policy document

providing guidance to the Regional Boards. As such, it should be as consistent with the basin plans as
possible. ' '




*

We also suggest that the list of beneficial uses be expanded to include “preservation and
enhancement of National Marine Sanctuaries.” National marine sanctuaries constitute some the nation’s
most pristine and significant aquatic ecosystems and should be recognized for special protection in the
Ocean Plan, ' :

- Water Quality Objectives

Water-Contact Bacterial and Feca] Coliform Standards

testing and posting of public beaches. As a result of AB 411, the Department of Health Services is
developing regulations that will address enterococcus. It has been shown in epidemiological studies that
enterococcus monitoring identifies health effects not clearly shown by total and fecal coliform
monitoring; hence, there is no scientific support for excluding enterococcus from the Ocean Plan.
Moreover, there also is no legal support for exclusion. Water Code Section 13 170.2(b) states that the

excluding enterococcus from the Ocean Plan threatens human health. Accordingly, we strongly
recommend adding enterococcus to the total and fecal coliform wate -contact bacterial standards
currently in the Ocean Plan.

Desalination Facilities

Sediment Ouali'ty Obijectives

As noted above, it is increasingly being recognized that sediment contamination is a mz.ijor ’
source of environmiental and human health problems. Waters whose fish are listed.as “conta:mnated’
rarely are poliuted with the same chemicals listed in the advisories because the sediments, not the
waters, often store the chemicals that make their way into the food chain.

YNRDC, Testing the Waters, Vol. VIII, p. 5 (July 1998).
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The Ocean Plan must consider these and other threats posed by poilutants that continue 10
accumulate in ocean and coastal sediments. The establishment of numeric sediment quality oquctives
was labeled a "high priority issue” during the 1987 Ocean Plan review. The subsequent Bay Protection
and Toxic Cleanup Program (BPTCP) has not yet produced the numeric sediment quality obj ectives that
were one of the original goals of that program, and there is no indication that objectives will be
forthcoming in the near future. We strongly recommend that numeric sediment quality objectives be

developed and included in the Oceari Plan as soon as possible. Research from the BPTCP, EPA and
elsewhere should provide staff with enough information to begin this task immediately by developing -
sediment quality screening levels, and then using the screening levels to develop sediment quality

objectives.
Implementation

Regional Ambient Water Quality Monitoring

Californians should have the right to know what poliutants are building up in their coastal
environments _ pot just at the end of discharge pipes. Moreover, better information on the amounts and
types of pollutants in coastal and ocean waters will help agencies and the public make more effective
decisions on how to protect and restore those waters. AS poted in Governor Wilson’s Ocean Agenda,
“the majority of California’s waterways and small estearine systems are not monitored on a regular
basis,” and so as a result it is “difficult to comprehensively determine the health of these water bodies.”
The Governor’s Ocean Agenda concludes that “improved monitoring will be necessary” for the state to
understand and respond to coastal pollution. : ‘

Legislation passed last year (Assemblymember Shelley’s AB 1429 and Assemblymember
Keeley’s AB 1581), as well as an executive order signed by Governor Wilson, respond to this call for
better information about the health of our coastal and ocean waters by requiring the development and
implementation of a comprehensive, coordinated water quality monitoring program that includes coastal
watersheds. State Water Board staff have completed an inventory of coastal monitoring programs as
well as a draft monitoring strategy- We recommend that the Ocean Plan include regional ambient water
quality provisions that are consistent with, and that build upon, these offorts. The Ocean Plan also
should support efforts to create regional ambient water quality monitoring programs within inland
coastal watersheds, as 1s required in AB 1429, and incorporate into the Plan elements of those programs
that affect ocean water quality as those clements are developed.

Finally, as noted in the Staff Report, “near-coastal ambient toxicity monitoring should focus on
sediments” due to increasing data showing an alarming buildup of toxics in sediments.!’ Accordingly,
regional ambient monitoring also should include sediment quality monitoring.

Review of Standardized Monitoring and Reporting

We agree that the Ocean Plan should be modified to provide greater guidance regarding
‘monitoring and reporting requirements. 10 maximize the usefulness of collected monitoring data, the
Ocean Plan must contain standard reporting requirements for both point and nonpoint pollution.
Reporting requirements should be relatively user-friendly yet provide the level of detail needed to
analyze adequately the threats posed by identified contaminants. This type of standardization is
essential to an efficient, effec ‘ve monitoring program and to effective reporting of data 1o the public.

11 giaff Report, p. D-14.




) We strongly urge that the Ocean Plan include a specific implementation plan for controlling
nonpoint sources of pollution. This plan also should include detailed provisions for implementing
TMDLs that must address nonpoint source pollution. _

Califomia’s coastline guarantees that the number of people living there will continue to rise, putting
ever-increasing stress on the health of our coastal and ocean waters, California cannot afford to delay a
firm commitment to controlling polluted runoff.

coastal nonpoint source pollution. Technical advisory committees have prepared documents
recommending a variety of methods for controlling polluted runoff; and we have been informed that
State Water Board staff have been preparing a summary document of these management measures. We
recommend that the Ocean Plan be revised as soon as possible to include appropriate, specific measures

should be included in the Ocean Plan as well. For example, we recommend that the Ocean Plan address
implementation of the Santa Cruz-Monterey Model Urban Runoff Program in coasta] areas.

In addition, we recommend that the Ocean Plan include language regarding enforcement of the
proposed management measures. For example, the Ocean Plan should identify clear, specific and
automatic triggers for moving from Tier [ (voluntary) enforcement to Tiers IT and I11. The need for such
enforcement is critical to controlling nonpoint source pollution in state ocean waters.

Based on current goals, California should have a final Coasta] Nonpoint Pollution Control
- Program, along with a detailed five-year implementation strategy, by the end of 1999, Therefore, there

should be enough detail available to Ocean Standards Unit staff to move forward during the upcoming
triennial review period to incorporate specific nonpoint pollution control provisions into the Ocean Plan.

STATUS OF REMAINING 1992 WORKPLAN ISSUES

Beneficial Uses

Areas of Special Biological Significance

Protecting our highest-quality waters is not only beneficial to the health of Califon_ﬁans anq their
environment, it is also far more cost-effective in the long run than cleaning up contamination. Unlike
10
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number of other states, however, Califorhia has no effective prevention program for ensuring that high-
quality water bodies are provided the protections they need to avoid degradation.

The Ocean Standards Unit’s proposed ONRW/OSRW program, which should be released in

draft shortly, may help address some of the shortcomings of the state’s antidegradation program as well

as the current ASBS program.. We plan to comment on- the ONRW/ OSRW proposal when itis released, -
nd would like to reserve the right © add additional comments as necessary on the ASBS program at

that time. We would like to emphasize now, however, that staff avoid removal of ASBS, as suggested in
the Staff Report, simply because inadequate regulation and/or enforcement has allowed them to degrade.
Rather, the value of such sites, as indicated by their original designation as ASBS, should support work

to restore any degraded sites. : _

Water Quality Objectives
Extension of the Boundary for Water-Contact Zone

We agree that water-contact recreation has changed substantially since the 1,000-foot boundary
was instituted, and that an extension of that boundary may be warranted. We recommend that the Ocean
Standards Unit staff conduct a survey of users that may frequent the areas outside the current boundary
and determine what an appropriate, protective extension should be. This is a relatively straightforward
exercise with potentially significant human health impacts, and so should be elevated in priority.

NEW ISSUES RAISED SINCE 1992 WORKPLAN WAS APPROVED
Applicability

Ship Ballast Water and Non-Indigenous Organisms

We strongly support the proposed amendment detailed on page C-3 that would specify that the
Ocean Plan applies to the disposal of vessel wastes. Non-native species now rank second to habitat
destruction in the threats they pose to native, imperiled species, and little is being done t0 check their
growth. The Ocean Plan should be amended in 1998/99, as proposed, to clarify its applicability to vessel

 wastes.”? Additional guidance and requirements with respect 1o vessel wastes, particularly ballast water,
then should be developed as part of the upcoming triennial review process.

Non-native species pose significant threats to the health of the environment, economny and the
public. For example, the zebra mussel is having a devastating effect on the Great Lakes’ economy
through its colonization of ships” hulls, water pipes and shoreline structures and is causing major
damage to the environment through disruption of food webs and eradication of native mussel

populations. Congress has estimated that costs resulting from the impact of this one species on the Great
Lakes will total $5,000,000,000 by the year 2000. ' '

Ballast discharges also pose substantial risks to human health. Microscopic, neurotoxin-
producing organisms called dinoflagellates have been transported in the sediments carried with ballast
water and discharged into new regions of the world, where they bave produced toxic “red tides.” Such
toxins accumulate in shellfish, causing iltness and sometimes death in the people that eat them, and in

12 Spe Staff Report, p. B-3.
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Some regions have even caused illness in people that merely breathed the sea ajr, 13 Another neurotoxin-
producing dinoflagellate that could be transported in ballast water is called Pfiesteria Discicida, or the
“phantom dinoflagellate.” FPfiesteria has catised large fish kills on the Eastern U.S. coast and memory
loss and health problems in some people exposed to contaminated waters An epidemic strain of
cholera was transported in ballast water from South America and discharged into waters in the
southeastern United States, where it was discovered in fish and shellfish."” Ballast water may well have
been the mechanism that originally transported the strain from Asja to South America, setting off the
1991 epidemic that resulted in 1 million reported cases and over 10,000 deaths.'¢ Meanwhile, microbial
studies conducted in Canada this past winter on ships arriving mainly from Europe found that ballast
water commonly violated water discharge standards, with more than 50% of the ships carrying ballast

- water contaminated with fecal coliforms. Ships arriving in the summer, or from Asian ports, would be -
likely to have substantially higher rates of contamination.”” -

Examples abound of serious problemis caused by non-native species in the San Francisco Bay-
Delta region as well. 1t is for this reason the Bay Area Regional Water Quality Contro! Board _
designated “exotic species” as a “high priority pollutant” under Section 303(d) of the Clean Water Act.
Because exotic species was designated as high priority, the Regional Board will begin this year to
develop maximum loads of non-native species that can be discharged into the Bay, with the distinct
probability that such discharges will be completely prohibited in the Bay in the near future.

In light of this information, there is no basis for excluding the regulation of contaminated ballast
water discharges from the Ocean Plan. Water Code section 13170.2(b) states that the Ocean Plan

Water Quality Objec_tives

Review Chemical Water Quality Objectives

- We strongly support review of the existing chémical water quality objectives, revision of existing
objectives as necessary based on new information, and addition of new water quality objectives. This
cffort should be given high priority. Issues that should be addressed include, but are not limited to, the
following: :

B Hallegraeff, G. M. and Bolch, C. I, “Transport of Toxic Dinoflagellate Cysts Via Ships” Ballast Water,” Marine Pollution _
Bulletin, Vol. 22, No. 1, pp. 27-30 (1991); Culotta, E., “Red Menace in the World’s Oceans,” Science, Vol. 257, pp. 1476-77

(] 992)‘ ' 114 1 3 H aq "

14 Culotta, E., “New Killers Unmasked,” Science, Vol. 257, No. 11, p. 1477 (1992); Milot, C., “The Rise in Toxic Tides,”
' Science News, Vol.152, pp. 202-04 (1997). ' o
‘ScilieénFed. Reg. at 64381-82 (Dec. 12, 1991); McCarthy, S. A. and Khambaty, F. M., “Mtematlonafl Dissemination of
Epidemic Vibrio cholera by Cargo Ship Ballast and Other Nonpotable Waters,” Environmental Microbiology, Vol. 60, No.
17, pp. 2597-2601 (1994). ‘ -
1 D}i)tlt}:hﬁeld, 1., “Cholera, Plankton Blooms, and Bailast Water,” Global Biodiversiy, Vol. 3, No. 3, pp. 17-18 (1993); Taux,
R. V., “Epidemic Cholera in the New World,” Emerging Infectious Disease, Vol.1, No. 4, pp. 141-46 (1995).

17 i “ i i i d Physical Survey of Ballast Water on Ships in the Great Lakes,” Presented at
Whity, G. E., “A Microbial, Chemical an e 3 ence, Sacramento, CA (March 16-19, 1998),

the Eighth International Zebra Mussel and Aquatic Nuisance Species Confer
' 12
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Table B water quality objectives should not be limited to protection of only two beneficial

uses (“aquatic life” and “seafood ingc:stion”).18 The Ocean Plan instead should include water

quality obj ectives that provide full protection for the range of beneficial uses, including those
related to human contact with ocean waters; threats from this use can be significant, as
detailed in the recent study of Santa Monica beach users, which showed that humans aie being

impacted from constituents in stormwater poltution. . "~ .~ : o

+  The Ocean Plan should add those pollutants of concern not currently included in the Octan
Plan that have U.S. EPA watet quality criteria. :

% Water quality objectives that protect the seafood consumption use should be set based on
estimates that protect the health of the state’s most vulnerable citizens: low-income pregnant
women and children that consume Jarge amounts of Jocally caught seafood in their diets. The
23 grams per day figure currently used is likely far too low 10 reflect consumption within that
population group. | '

+  Staff should ensure that the water quality objectives fully address potential impacts from

_ “bioaccumulation. Currently, the objectives are based on the assumption that wastewater is
carried away, preventing local build-up of ];’ollutants.19 Numerous studies now show that this
is not the case, and that bioaccumulation is a significant threat to wildlife and to humans

_consuming contaminated seafood. The water quality objectives should be updated to reflect

this important information.

Format and -Ol'l-ganization

Clarification of Terminology

We support the proposed clarification of terminology, and requests that the Ocean Plan further
clarify the definitions of “ocean waters” and “epclosed bays.” Currently, it is extremely difficult for the
public to determine from the Ocean Plan where the boundaries of ocean waters lie. Clear definitions
that include more specific examples of “ocean waters” versus “enclosed bays,” and, ideally, a map of the

ocean waters boundary, would be guite useful in ensuring appropriate regulation of affected waters.

ADDITIONAL ISSUES

Promote Increased Stewardship of National Marine Sanctuaries

As noted above, much of the state’s coastal and ocean waters are within designated National
Marine Sanctuaries. California is fortunate to have state ocean waters of such ecological significance,
and should do its utmost to protect the health of those waters. We ask that Ocean Standards Unit staff.
consider including in the Ocean Plan a policy that identifies the significance of the National Marine
Sanctuaries within California’s borders and emphasizes the need to give their health careful
consideration during certification and/or other review processes. :

Add a Mid-Triennial Review ‘Workshop

1% goe Staff Report, p. C-4.
19 Id.
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review cycle. The current procedure for updating the Ocean Plag does not necessarily provide for the
full discussion of issues that should be performed to ensure that the Plan protects our state ocean waters
as effectively as possible. A one-day workshop could be extremely helpful in both assessing progress to
date and beginning to identify new issues to consider during the next triennial review. :

Consider Prohibition on Discharge of Central Valley Agricultural Waste into the Ocean or into Waters
that May Impact State Ocean Waters

Over the years, various entities have proposed on a regular basis the construction of a tunnel that
would carry untreated agricultural wastewater from the Central Valley to the ocean, to be dumped into
or directly adjacent to state Ocean waters. Not only would such 3 tunnel, or “wastewater superhighway,”
pose significant threats to ocean waters from agricultural wastes, it also would pose threats from

industrial and nmunicipal wastes. Specifically, the basin plans for the Central Valley mnclude langilage

It is appropriate in this Year of the Ocean that th;: state plan for significant improvements in the
health of the its ocean waters. This effort will help improve the health of the people, wildlife and

Sincerely,

Linda M. Shechan Ann Notthoff

Pollution Programs Manager Senior Planner ‘

Center for Marine Conservation Natural Resources Defense Council
Isheehan@cacme. org _ anotthoff@nrdc.org

(415) 391-6204 ' (415) 777-0220
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ATTACHMENT 2
Advocates for Wild; Healthy Oceans P.aciﬁc Regional Office Formerly the Center for
- - 116 New Montgomesy St. Marine Conservation
Suite 810
Gan Francisco, CA 94105
 41%.979.0900 Telephone
415.979.0901 Facsimile
www.oceanconséwancy.org
Jamary 23, 2003 The Ocean =%
Frank Roddy g | - Conservancy
Division of Water Quality
State Water Resouces Control Board
P.O. Box 100

Sacramento, CA 95812-0100
VIA EMAIL: roddf@dwq.swrcb.ca.gov

Re:  Comments on the ASBS Provisions of the Proposed Amendments to the Water
Quality Control Plan for Ocean Waters of California

Dear Mr. Roddy:

Thank you for the opportunity t0 review and provide comments on the Areas of Special Biological
Significance (ASBS) provisions of the proposed significant amendments 10 the Ocean Plan. We agree
that in light of the recently-completed State Water Resources Control Board (SWRCB) study of
discharges into the state’s 34 ASBS’s, now is a good time to begin a serious effort t0 treat and/or divert
those discharges. However, while we appreciate the substantial amount of time and effort that you and.
your staff have put into developing these amendments, we have grave CONCEIns with regard to the effect
of these amendments in rolling back protections for some of the state’s most unique marine habitats.

1.‘ ; AB 2800 Did Not Change the Prohibition of Discharges into an. ASBS.

Areas of Special Biological Significance are the most pristine coastal waters in the state. The Ocean
Plan defines “ASBS” as “those areas designated by the SWRCB as requiring protection of sgecies or
biological communities to the extent that alteration of natural water quality is undesirable.” Protecting
these areas is so critical to the people of California that “preservation and enhancement” of any ASBSis
a beneficial use explicitly listed in the Ocean Plan,?' as well as in several regional basin plzms.22 To
date, protection of this beneficial use and prevention of alteration of natural water quality has been
accomplished in the only conceivable way, given the definition of “ASBS” — through an outright

20 giate Water Resources Control Board, “Water Quality Control Plan — Ocean Waters of California™ (2001) at Appendix 1
(Ocean Plan). ' -

2t Ocean Plan at LA.

2 See, e.g. http://www.swrcb.ca.gov/rwqch/BasinPIanfBP_tcxthhapteﬁ.htrn.
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is provision of the Ocean Plan is abundantly clear: “Waste shall

In 2000, AB 2800 (Shelley) — the Marine Managed Areas Improvement Act -- created an umbrella
category of marine managed areas focused on water quality. These “State Water Quality Protection
Areas” (SWQPA) are defined in Public Resources Code § 36700(f) as follows:

to protect marine species or biological communities from an undesirable alteration in natural
water quality, including, but not limited to, areqas of special biological significance that have
been designated by the State Water Resources Control Board through its water quality control
planning process. :

(Emphasis added.) Thus, by definition, “ASBS” is a subset of “SWQPA.” AB 2800 did not
affirmatively change “ASBS” into “SWQPA.” It merely placed them into a larger category of marine
managed areas, which it designated as SWQPAs. AB 2800 did not eliminate the ASBS designation, nor
did it provide that existing — more protective — regulations of discharge into an ASBS were inconsistent
with the new categorization, which provides that in & SWQPA “point source waste and thermal
discharges shall be prohibited or limited by special conditions. Nonpoint source pollution shall be
controlled to the extent practicable.”** Consequently, the new SWQPA category and its accompanying

tules can legally coexist with the existing prohibition against discharges into an ASBS.

The proposed amendments start from the erroneous assumption that the SWQPA designation was
intended to replace the ASBS designation, and that each SWQPA is an ASBS, Accordingly, the
amendments use the term “ASBS/SWQPA” to refer to “ASBS,” and make substantive changes that are
inconsistent with the need to protect natural water quality in an ASBS. We strongly disagree with both

categorization system. The SWRCRB should not adopt any proposed amendments that would regulate
out of existence areas that the Legislature clearly intended to exist.

2. Past Inattention to the Discharge Prohibition Has Resulted in Thousands of Existing
Discharges into ASBS’s. :

In July of 2003, the Southern California Coastal Water Research Project (SCCWRP) released the results
of a survey of discharges™ into all 34 ASBS’s in California. The report, entitled “Discharges into State
Water Quality Protection Areas,” stated that there are 1,658 direct discharges into ASBS’s statewide 26
These discharges were subdivided into wastewater discharge points (31 statewide), municipal/industrial
storm drains (391 statewide), small storm drains (1012 statewide), and nonpoint sources (224 statewide).

¥ Ocean Plan at ILE.1. This prohibition applies to both point and nonpoint sources of waste, and‘ the only explicit exception

is for certified limited-term activities. §736710(f)
** AB 2800 (Shelley 2000), amending Pub. Res. Code . , .
= Discharge(s were )éeﬁnec)l as non-natural sources, The total number of discharges reported above does not include outlets,

which are defined as naturally occurring sources. Southern California Coastal Water Research Project, “Final Report:

Discharges into State Water Quality Protection Areas” (July 2003), at 7-8 (SCCWRP Report).
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*1d at7.




———-——'

This 1s an unconscionable'amount of discharge into arcas that have been protected by 8 clear prohibition
against discharge of any kind. The existence of so many discharges suggests an unwillingness on the
part of the Regional Water Quality Control Boards (RWQCBSs) and SWRCB to enforce the standards
necessary to protect “natural water quality,” and thereby the sensitive biological communities that
inhabit each ASBS. It is not surprising, then, that the proposed amendments could potentially legalize
most of the existing discharges, rewarding those who have flouted the discharge prohibition in the past
with a “get out of jail free”™ card. The SWRCB should be cognizant of the tremendous inequity inherent
in the proposed action to approve the continued fouling of these unique and fragile habitats.

3. The Proposed Amendments Would Substantially Weaken Standards for Protecting Areas of
‘ Special Biological Significance.

The Discharge Prohibition

The discharge prohibition is the fundament of an ASBS. As noted above, the definition of ASBS

characterizes these areas as protecting biological communities that —because of their rarity, fragility ot

~other reasons — require the maintenance of natural water guality. The definition itself leads quite
naturally to the conclusion that alteration of natural water quality within an ASBS — that is, discharge —

should be prohibited. The discharge prohibition is virtually implicit.

Ignoring this reasoning, the proposed amendments would climinate the discharge prohibition, changing
the relevant provision in the Ocean Plan from “[w]aste shall not be discharged . . .7 to “waste discharges
_. . are prohibited, except as authorized . . . below.” The discharges that become w«quthorized” under this
provision will be discussed in more detail below, but it suffices to say here that this change would not
only legalize most of the existing discharges into ASBS’s, but would set standards that would permit
additional discharges and flows, inevitably resulting in increasingly unpatural water quality. This result
would be inconsistent with the definition — indeed with the very purpose — of an ASBS. We strongly
recommend against the adoption of this change. The discharge prohibition should remain in place.

Stormwater Discharges

Storm water ranoff from land uses and urban development is the number one measured source of

pollution to California’s coastal waters,”” and the SCCWRP report documented 1,403 existing
stormwater discharges into ASBS’s along California’s coast.’® Because of the dangers posed by some of .

the most common constituents of stormwater — nutrients, bacteria, pesticides and metals — these

discharges should be rigorously controlled in any area; they should be prohibited in an ASBS.

The proposed amendments would permit any stormwater discharge that is authorized under a NPDES
it, as long as the discharger complies with some additional, Jargely ministerial, responsibilities.

Any NPDES stormwater permittec wishing t0 discharge into an ASBS must submit their Storm Water
Management Plans or Storm Water Pollution Prevention Plans {(which are already required under the

- NPDES stormwater regulations”) on a somewhat accelerated time schedule. Ifitis determined that

. discharges are causing Or €O’ tributing to exceedences of applicable water quality objectives, the

discharger would be required to submit a report to the SWRCB describing BMPs that are currently being
implemented, and additional BMPs that may be implemented. There is no requirement that the

z; U.S. EPA, “National Watér Quality Inventory, 1998 Report to Congress,” (EPA 841-R-00-0001) at 282-83.
SCCWRP Report at 8. ‘
240 C.F.R. § 122.34.
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@ be required, even if cxceedences continue, F inally, the amendments
purport to prohibit non-stormwater discharges through stormwater conveyances. (It should be noted,
however, that unauthorized discharges into NPDES-authorized stormwater systems are already
prohibited. 3%

impose a single new substantive requirement on holders of NPDES Stormwater permits wishing to
discharge into an ASBS. F ermore, because NPDES bermittees are generally already required to
monitor their discharge, it is unciear how - if at all — the additional monitoring required under these
provisions would enhance existing procedures. The report required if exceedences are discovered is
nothing but a ministeriaj task, with no accompanying requirement that dischargers change the practices

that are resulting in exceedences. Consequently, even under the relaxed standard of AB 2800, these:

conditions. The only condition required — a NPDES permit - is hardly special; it is required of every
point-source discharger into waters of the United States. However, as noted above, the AB 2800
standard should not apply to these unique areas. The existing discharge prohibition is the only possible
assurance that natural water quality will be protected. :

According to staff, there are 12 existing non-stormwater point sources discharging into an ASBS.3! of

With the exception of the specifically allowed delayed thIementaﬁoxl., whichisa step backward, tcllaese
amendments do not amount to a substantive change in policy toward dischargers. Pomfi SOerce (an
other) discharges have always been permitted if a.utl.lorrzed by an except}o.n. The pxl'oce fur for the
requirements for acquiring an exception under existing Ocean Plan prov1319ns supply a forum fo

30 _ : | ‘

po ivisi ity, i : ic Scoping Meeting for
*! State Water Resources Control Board, Division of Water Quality, “Informational D-OClllI.le,I’lt. Pubhcbelcfc;%lg% i 34_3g5 -
the Proposed Amendment of the Water Quality Control Plan for Ocean Waters of California™ (December
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pﬁblic i become educated and voice its concerns about these dischar;g;:s. ‘The substantive standard for
granting an exception protects beneficial uses and the public interest. The proposed amendments do
not change these requirements.

A more pressing issue, which the proposed amendments fail to even attemnpt to redress, is enforcement
against dischargers who have not acquired an exemption. The clarification set forth in the proposed:
amendments deals only with dischargers that are already compliant. It would be far more useful for the
proposed amendments to clarify that the RWQCBs and SWRCB must take enforcement action against
any person discharging waste into an ASBS without an exception, including existing dischargers.

The proposed three-year delay in implementation of the prohibition against these discharges is -
inexplicable given that the discharge prohibition has been in place for more than 20 years. The nofion
that dischargers simply need more time to come into compliance is simply preposterous. ‘

Like the amendments relating to stormwater, the proposed amendments concerning point sources not
related to stormwater would impose new monitoring requirements, including both effluent and receiving
water monitoring. These monitoring requirements are more extensive than the stormwater monitoring
requirements and include monitoring of all Table B constituents. However, like the stormwater
monitoring requirements, they should be changed to be more specific regarding type, location and
frequency of monitoring, and should include provisions for reporting and public availability of
monitoring results. Because the discharge prohibition s ould remain in place, however, monitoring

requirements should only be necessary for exceptions granted by the SWRCB.

Nonpoint Source Discharges

The SCCWRP report documents a wide range of nonpoint source discharges into ASBS’s, including
agricultural, forestry, and urban runoff, among other ‘(ypes._z"3 Nonpoint source discharges into California
waters are one of the most significant threats to water quality in our state, threatening human health by
contaminating drinking water and harming aquatic life in many of our waterways. The proposed
amendments would permit only nonpoint source discharges that are essential for emergency fire
fighting, flood control and slope stability. However, under the amendments, these activities include

landscape, _road, and parking lot drainage.

In another lamentable move toward legalizing existing illegal discharges into ASBS’s, these
amendments would permit aimost every major category of nonpoint source discharge into an ASBS. No
evidence has been presented ejther that landscape runoff (which presumably encompasses agricultural
and timber runoff) or road runoff (which presumably encompasses most urban runoff) is essential for
fiood control or slope stability. Consequently, despite an ever-increasing body of evidence on the
dangers of nonpoint source discharge, the proposed amendments indicate an unwillingness on the part of
the SWRCB to do anything about these discharges at all —even in our most pristine water bodies. These
amendments are unacceptable even under the relaxed standard of AB 2800, which calls for controlling
these discharges to the extent practicable. There has not even been the suggestion that it is impracticable
10 control these sources of discharge into these special areas. However, as noted above, the AB 2800
standard should not apply to these areas — these discharges should be prohibited outright.

32 Ocean Plan at IILL
33 gCCWREP Report at 8-20.
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alteration of natural water quality is occurring. We encourage the SWRCB to reject these provisions
and reaffirm the discharge prohibition as it relates to nonpoint source discharges into areas of special
biological significance,

1. The Proposed Amendments Would Hlegally De-designate a Beneficial Use,

level of protection for the umbrella category “SWQPA,” which could include arange of protected areas
and associated discharge requirements, are far less rigorous than for the subset category of ASBS’s.
Consequently, by changing the designated use from ASBS to SWQPA, the SWRCR proposes to de-
designate a beneficial use.

A state may only remove a designated use afier notice and opportunity for a public hearing.®> In
addition, a state may only remove designated uses that are not being attained if it demonstrates that
attaining the designated use is not feasible because: ( 1) naturally occurring poliutants prevent
attainment; (2) natural, ephemeral, intermittent or low-flow conditions prevent attainment; (3) human
uses prevent attainment that cannot be removed without more substantia] environmental damage; (4)
dams or diversions prevent attainment; (5) natural physical characteristics of the water body prevent
attainment; or (6) additional controls would result in severe economic and social hardship.*

Put simply, there are significant procedural and substantive requirements for the de-designation of a
designated use. SWRCB has not conducted the mandated de-designation process nor made the required
showings. ‘Indeed, it cannot make the required showings; attainment of no discharge into these 34 smal]
areas is perfectly feasible, particularly in light of the availability of bond funds for this VEry purpose, as
discussed in more detail below.

3. The Proposed Amendments Would Hlegally Modify a Water Quality Standard,
Water quality standards are “provisions of State or Federal law which consist of a designated use or uses
for the waters of the United States and water quality criteria for such waters based upon such uses,
Water quality standards are to protect the public health or welfare, enhance the quality of water and
serve the purposes of the Act.”™ In other words, a water quality standard consists of a use and the
criteria necessary to protect the use, as well as an antidegradation component. The Ocean Plan sets forth
the following designated use: “preservation and enhancement of designated Areas of Special Biological
Significance.” Furthermore, the Ocean Plan provides the following criterion for attainment of the use:
the maintenance of “natural water quality conditions™ and the prohibition of discharge in ASBS’s.

*Ocean Plan at LA.
40 CFR. § 131.10(e).
* Id at § 131.10(g).

¥ 1d. at § 131.3().
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These elements, taken together clearly comprise a water quality standard. The proposed amendments
would modify this water quality standard by changing both the use itself (as described above) and the

criterion for protecting that use.

" The Clean Water Act specifies a procedure for modifying a water quality standard.>® Under this

procedure, a state is required to conduct public hearings for the purpose of modifying the standard, make

" a substantive showing Tegarding the attainability of the standard, and submit the proposed modification
to EPA for approval. The SWRCB may not circumvent these requirements by cloaking this standard
modification as an administrative change. The ASBS water quality standard prohibiting discharges into
an ASBS must remain in place until SWRCB makes the required showings in a public forum and
receives approval from EPA. : o

6. The Proposed Amendments Would Violate Federal and State Anti-Degradation
Requiremens. : '

The federal antidégradation policy provides, in part, that:

Where high quality waters constitute an outstanding National resource, such as waters of
National and State parks and wildlife refuges and waters of exceptional recreational or ecological.

significance, that water quality shall be maintained and protected.39
California’s antidegradation policy, articulated pursuant to federal requirements, stafes: |

Whenever the existing quality of water is beiter than the quality established in [water quality
control] policies, such existing high quality will be maintained until it is demonstrated to the
State that any changes will be consistent with the maximum benefit to the people of the State,
will not unreasonably affect present and anticipated bencficial use of such water and will not
result in water quality less that that prescribed in the polic:ies."‘0

Accordingly, under both federal and state antidegradation policies, the water quality of high quality
waters must be maintained. Under California’s policy, changes to existing high quality waters can only
be made after a substantive showing — an antidegradation analysis.

By permitting additional discharges into the state’s most pristine waters, the proposed amendments
threaten to significantly reduce ASBS water quality. Under California’s antidegradation policy, i
changes 10 the quality of these waters arc permissible at all, they may only be made after a complete
antidegradation analysis and affirmative showings in accordance with the above requirements. The
SWRCB has not performed any such analysis and therefore cannot adopt these amendments. Areas of
special biological significance are not only existing high quality waters — they are the among the highest
quality waters in California. Thus, the SWRCB should be especially vigilant in preventing degradation
of their water quality. ' ' : ‘ _ :

7. ‘The SWRCB Should Adopt an ASBS Implementation Plan That Includes Dedicated Bond
Funding. S

3% 33 U.S.C. § 1313(c); 40 CFR. § 131.20.
jz 40 CFR. § 131.13.
State Water Resources Control Board, Resotution No. 68-16 (October 28, 1968) (Antidegradation Policy).
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[i]n order to protect the intent of the voters in approving the Water Security, Clean Drinking |
Water, Coastal and Beach Protection Act of 2002 [Proposition 50], it is necessary and desirable
that, to the maximum extent possible, the following principles apply to the implementation of
that act: . . . (e) For projects that affect water quality, preference shall be given 1o funding
projects that will eliminate or significantly reduce pollution into + - - sensitive habitat areas,
including areqs of special biological significance. :

(Paviey, 2002) as the "Clean Beaches Program" at Public Resources Code Section 30915, This program
allocates bond funds for capital projects to divert and treat wastewater discharges into waters adjacent to
specified state beaches. Our organization would be more than happy to work with Water Board staff
and the Legislature 1o develop a similar ASBS Program, and/or to support requests for bond funding .
directed to a specific ASBS.

SB 512 (Figueroa), which TOC and NRDC are co-sponsoring, would correct the provisions of the
Public Resources Code to make the regulation of discharges into SWQPAs consistent with the Water
Code and the Ocean Plan. k is distressing that, while we have been working to provide for consistently
protective standards for ASBS’s and other, future state water quality protection areas, the Board is
considering amendments that would undermine these protections and reward those that have flouted the
discharge prohibition by legalizing most, if not all, existing discharges. '

We strongly urge you to reject these and any amendments that retreat from the strong and necessary
protections provided by the current discharge prohibition, and ask that you use the opportunities
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provided by Proposition 50 and AB 1747 to develop an ASBS Program that wilt for the first time begin
to implement this important prohibition statewide.

Thank you for considering these comments, and please feel free to contact us with any questions.

. Sincerely,

ol PR

Linda Sheehan
Director, Pacific Regional Office

cc:  Art Baggett, Chair, SWRCB
Celeste Cantu, Executive Director, SWRCB
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