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»
FOREWORD
®
' The origin of and authorization for the State Water Resources Controf
Board's Study Project - Wafer Quality Control Program, is explained by
two basic documents printed In the Assembiy Daily Journal for May 13,
1968, on pages 3003 to 3005, as follows:
?

"Assembly Committee on Water
- February 7, 1968

"Mr. George Maul, Chairman
, State Water Resources Contro! Soard
® 14)6 Ninth Street
Sacramento, California

"Dear George: As you know, at the end of next year we will
complete 20 years of operation under the State's Water Quality
Control Act which was enacted by the Legislature in [949. |

® am certain that you will agree that our experience to date has
shown That the Act has proved to be an effective tool for up-
grading the gqualifty of California's waters and maintaining
them in adequate water quality.

"As you are probably also aware, the Assembly Water Committee
and its predecessor committees of the Legislature have made

® several studies of the Water Quality Control Act with major
changes being enacted at the 1959, 1963, and 1965 sessions.
The 1963 and 1965 changes added 2 new dimension - water quality -
to the basic water pollution control features of the Act.

"Most importantiy, in 1967 for the first time we modified our

o basic organization for water poliution and quality control
through the creation of the State Water Resources Control Board
and the Integration of consideration of water quantity and water
quality on a state level. Alsc in 1967 the Act was broadened
to Include waste water reclamation and water well! standards.

® "Major, action on the federal level in the water quality field
has actually followed California's leadership, but in recent
years the demands for clean water have stepped up and increas-

Ing emphasis s being placed on higher water quality than ever
before.

"in working with the Water Quality Control Act over the years,
o this committes and Its predecessor committees have made many
changes but have never made a comprehensive review of its basic
procedures and provisions.

"t seems to me appropriate that as the new State Water Resources

Control Board organizes and begins its operations and as we com-
® plete two decades of cperations under the Water Quality Controt

Act, that a comprehensive review of the Act should be undertaken.

(i

e
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"We are indeed In different times and facing different sltuations
) +han existed in 1949 with regard fo protecting our environment.

"] would respectfully suggest that the board establish a task
force to develop a comprehensive review of the Water Quality
Control Act, including lega! and engineering aspects. The
task force objective would be to recommend to the Legisliature -
PY any changes necessary to update the Act's basic provisions to
make it more effective and more workable and particulariy to
make it more adequate To meet the expanding responsibilities
in water quality and the increased demands being placed upon
state government by the federal government in formulating
effective water quality control programs. For exzmpie, inter-
. relatlonship between water quality and water pollution respon-
] sibilities has created uncertainties and is an area in need of
immediate study, particulariy with regard to enforcement.

"| would hope that such a study would be a comprehensive one

whlich undoubtedly will take considerable time, perhaps even a
year. The board should assemble the best available falent
® from within and without state service to conduct such a study.

I+ should also wotrk closely with its own Water Qualily Advisory
Committee and with a broadly representative group of fechnical
experts from business, industry, recreation, conservation and
agricultural fields so that all aspects of the Act can be care-
fully reviewed and the views of all interested parties obtained.

"{ do not prejudge the results of such a study. But, 1| am
certain that such a2 study can be most productive at this time.

"| stand ready to support this request wlth whatever legisla-
tive action s necessary, and respectful ly request that this
suggestlion be given the board's early consideration.

"Sincerely yours,

CARLEY V. PORTER, Chairman"

Y The State Board, after an In-depth review of al! facets of such an in~
vestigation and consideration of benefits to be derived therefrom, con-
curred in Mr. Porter's recommendations and adopted the following
resolution: .

"STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 68-7

"Authorizing establishment of study project for comprehensive
review ot water quality control laws, including legal, engineer-
fng, and manpower needs, to clarify and update [aws, and improve
enforceabliity;

@ "WHEREAS the State Water Resources Control Board is authorlzed
to formulate and adopt statewide policies for control of water

()
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poltution and water quality, and to coordinate the actions
of various state agencies and political subdivisions; and

® "WHEREAS the Assembly Committee on Water and its predecessor
committees of the lLegislature have made severa! studies of
+the Water Quality Control Act, but no comprehensive review
has been made of al} aspects of the law since original enact-
ment of the Dickey Act in 1949, and said Commitfee concurs
with this Board in the need for such a review;

"NOW, THEREFORE, BE |T RESOLVED that there is hereby authorized

+o be established a study project for comprehensive review of

water quality control laws, including legal, engineering and

manpower needs, to clarify and update [aws, and improve en-

forceability, to be referrad to, for convenience, as study

' project - water quality control laws. The purpose of the

® study project is fo identify and analyze legal, engineering,
manpower and administrative problems and needs, and to recom-
mend legislative and adminisfrative changes in a report to be
made available tTo the Assembly Committee on Water in March,
1969; and

® YBE |T FURTHER RESOLVED that outstanding leaders be designated
to serve on the study project, with five members from the
fields of law, engineering, life environmental science, econom-
fcs, and public administration or community service, with one
member from the State Water Resources Control Board and one
member from a regional water quality control board. Consul-

e +ants may be used, as needed, within budgetary limitations.
The study project shall work closely with the Water Quality
Advisory Committee in this matter. The study project shall
organize itself into subcommittees as appropriate, and invife
subcommittee membership and participation by representatives
of interested governmental and private organizations, and of

® business, science, industry, and conservation organizations.
Subcommittee recommendations and suggested legislative changes
will be the basis for the fina! report of the study project.
A staff shall be assigned to assist the study project. :

"CERTIFICATION

®
"The undersigned, Executive Officer of the State Water Resources
Control Board, does hereby certity That the foregoing is a full,
+rue, and correct capy of a resolufion duly and regularly adopted
1 at a meeting of the State Water Resources Control Board held on
May 2, {968.
°® u "Dated: May 2, 1968
KERRY W. MULLIGAN
Executive Offijcer”
®
(iii)
L
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The State Board promptly implemented its resolution by designating to its
Study Panel the following leaders in their respective fields (as indicated),
each of whom was officially appointed by the Secretary for tThe Resources
Agency.

Harvey O. Banks, Chairman
Chairman of the Board

Leads, Hill and Jewett, inc.
of San Francisco
(Engineering)

Jerome B. Gilbert, Vice Chairman
Former Chairman of the San Franclsco
Regional Board
(Resigned in February, [969)

! (Reglonal Board)

Burton J. Gindler
Former Deputy Attorney General
State of California; Now in

Private practice in Los Angeles
(Law)

Norman B. Hume

Member, State Water Resources
Control Board

(State Board)

Carlyle Reed

Publisher of the Sacramento Union
(Community Affairs)

Bert L. Smith

Former Vice President, Farm Credif
Banks of Berkeley

(Economics)

Richard B. Tibby

Director, Catalina Marine Science
Center, University of Southern
California

(Life Environmental Sciences)

The State Board alsc immediately selected a small staff to glve support to
the Study Panel. The staff was directed by Luther H. Gulick, an atforney
from the State Board's Legal Division.

The Study Panel in June, 1968, organlzed itself Into four working subcom-—
mittees, with subcommittee chairmen as follows:

Organization and Administration: Bert L. Smith
Definitlons and Policy: Jerome 8. Giibert

Enforcement and Impiementation: Burton J. Gindier
intergovernmental Relations: Norman B. Hume

tv)
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Each Study Panel member was designated to serve on two subcommi ttees, -
as chairman, vice chairman, or member. Harvey 0. Banks, as Study Papel
Chairman, was ex-officio a member of all subcommittees.

in June of 1968 sach subcommiftee expanded its membership fo include
representatives of 23 statewide organizations and 13 state agencies

with responsibility or interest in waTer quality or water quality control.
Representatives of these organizations and agencies who parficipated in
some or all of the twenty workshop-type subcommittee meetings held from
June, 1968, to the middle of December, are identified in Appendix £, as
are individuals and other organizations that participated in this Study
Project.

Without the unselfish and constructive participation of all these organi-
zations, agencies, and individuals, this report would not have been
possible in its present form.

The Preliminary Report of the Study Panel, published in January, 1969,
contained all legisfative recommendations of the Study Panef and an
outline of the administrative problems, practices and recommendations
relating to water quality and water quality control which are elaborated
upon in this Final Report. The Study Panel and State Board held meetings
in January with members and statfs of the nine regional boards to con-
sider the Preliminary Report, and hearings were held in Los Angeles,

San Francisco and Sacramento on February 3, 5 and 7, 1969, o which the
public was invited.

The legislative recommendations of the Study Panel, constituting
Appendix A of this report, were adopted by the State Board on March 20,

1969, for transmittal to the California Legislature as State Board
recommendations.

(v}
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CHAPTER |

INTRODUCT ION

The increasing demands on Callfornia's limited water resources make urgent
the broad-scale planning and sound decision-making needed to protect or
enhance the quality of ail the waters of the state. This urgency is super-
imposed upon important economic and scientific considerations. Water re-
sources that have once become degraded may be practically impossible to
restere to a usable or acceptable quality. This is particularly True of
groundwater resources, where there is very |Ittle water circulation avail-
able to remove impurities.

It costs much less in the long run - and the result is much
more certain - to spend the money needed for an effective
water quality control program than to try to salvage water
resources that have been allowed to become unreasonably
degraded.

A. THE PROBLEMS

|. The Impact of Growth on California Water Quallty Problems

Man's survival has always depended upon the nature of the environment in
which he lives. Ail natural resocurces, which provide the basis of man's
existence, are interrelated and are supported by the water resources system.
Demands on this system are increasing in al!l parts of the world, particu-
tarly in Callfornia where rapid population, agricultural and industrial
growth and peculiar geographic conditions cause unique problems.

Water is used in many ways: for domestic, agricultural, indusfrial, and
other purposes. Man's senses respond to it. The state's economic and rec-—
reational potential depends on it. Water provides separation and absolute
space. The direct and indirect effects of water use are interrelated in
complex ways.

in 1900, the pace of life was leisurely, fresh water supplies of high qual-
ity were relatively plentiful in areas where many peoplie lived, and the
disposal of liquid wastes bothered few. In those days, a Town - a city -

in water surplus areas could take all the water [t wanted from the nearest
river, use it, then return it to the same river downstream. Nature, through
chemlcal and physical processes, was able to restore the water to Its orig-
inal, or at least an acceptable, condition. Primitive kinds of waste often
ware broken down into simpler compounds by these natural processes. This
chemical and physical action, given +ime to do a thorough job, significantly
improved the quality of the water and in many cases made it usabie by the
next community.

if the laws of nature worked so well in [900, why don't they work today?
The answer is, "They do." Nature has not changed, but society has.

To begin with, there are a great many more towns and cities In California
than there were in 1900. The state's population then was 1,490,000. Today
it is 20,000,000. By the year 2020, an estimated 54,000,000 peopie will
reslde in California. So, answer number one i5 people.
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\n addifion, each person foday is using a great deal mors water than each
person did in 1900. The reason is that man has greatly increased his stan-
® dard of living. Instead of the 190C average of five gallons of water used
in the home per person per day, it is estimated that man now uses for his
household needs an average of 150 gallions of water per person per day, and
from 1,500 to 2,000 gallons per person per day is required to supply man
with the products of agricuftfure and industry. Answer number two, then,

is prosperity.

Few people are aware of the amount of water required for all the products

of this highly complex society. 1t tfakes 300 gallons of water to grow the

grain for a single loaf of bread; 4,000 gallons of water to produce one

pound of beef; and 100,Q000 gallons of water to manufacture just one auto-

mobile. Our advances in technology have resulted in many new and comp fex
, +ypes of waste, many of which are imperfectly understood and difficulf to
L 4 treat. The third answer then, is products.

During the !ast 20 years there has been created a great deal more waste 10
be discharged - domestic and indusfrial waste, drainage from farmlands -
all the side effects of more people, more prosperity, and more products.
As a result, more than 80 percent of the water used nationwide by man has
) been previously used. In addition, fhe in-stream uses, such as fish and
wildlife and recreation have become vastly more important, therefore, water
must be given a higher degree of treatment before discharge into waters of
+he state In order to maintain these in-stream uses and fo enable reuse for
other purposes. In the future, there must be a much greater emphasis on
the multiple use and reuse of water.

® 1+ must be recognized that regardless of the degree of treatment rovided
g " g P
for waste there always remains some resicgual for which satisfactory dis-
posal must be provided.
° 2. Specific Californla Water Quality Problems

Control of water pollution and of water quality Ila the surface, saline
and groundwaters of Callfornia primarily has been by administrative control
of discharges of waste in the manner provided for in the Dickey Water Pol-
lution Act of 1949. This pioneering Act followed a two-year legislative
study and publication ot a valuable document, the Dickey Report. There

< have been various amendments and additions to the Act over the following
years, but no comprehensive review has been made of the laws or of admln-
istrative practices relating to water pollution or water quality control.

Since enactment of the Dickey Act, extensive interpretation of the law
has been developed by cpinions rendered by the Office of the Attorney Gen-
eral. Little of this inferprefation has found its way into +he statutes,

b and, therefore, often remains obscure, both to the regulafory agencies and
to those being regutlated.
The state's water regulatory activities include a second major component:
water rights, and the [ssuance of permits and licenses to appropriate sur-
face waters for those who propose fto put water to some beneficial use.

®
In 1967, the Legisiature consol ldated all water rights and water quallty
cantrol activitles, assignlng those activitles to the State Water Resources

-2
L
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Contral Board by combining the State Water Quality Control Board (succes-
sor to the State Water Poltution Control Board) and the State Water Rights
Board. A five-man, full-time board was establlished. This fegislation

was based upon the principle that the state's water quallty and water
quantity requlatory activities should be jointly adminisfered because they
are interrelated and cannoT be effectively administered independently.

The intent of the Legislature in establishing the state board was to
achieve a better integration of the quantity and quality aspects of over-
all water resource management. However, the concepts, policies, and pro-
cedures for achieving this objective required study and detinition.

As indicated in the Foreword, other major areas of the state's water pal-
lution and water quality controi programs were in need of review. . Chang-
ing conditions made mandatory a basic review of al) aspects.

8. THE APPROACH

The fundamental concern of the Study Project - Water Quality Conirol Pro-
gram has been to develop a way in which all affecfed parties, acting to-
gether, can plan for and have available water of the quality as well as
the quantity needed for use and reuse. Research and technological ad-
vances have indicated a significant improvement in man's ability to deal
with the immediately damaging effects to his environment. However, plan=-
ning must not be just for today, but based on a iong-range 40 or 50-year
concept. Planning must include research on the control of those subtle,
long-term effects on the environment resulting from fhe use of new chem-
ical substances, altering of surface water flow pafterns, and man-made
changes in the earth's landscape.

Attempts to control and regulate the factors that affect the water re-
source system have come from necessity. Offen when a problem has become
severe, man has jumped with atarmed haste to control pollution, to build
massive new water supply projects, to establish marine recreational areas
and protect groundwater basins. These efforts have generally been single-
purpose. Catifornia has now reached a point in time when it must coordi-
nate and integrate all such actions in accordance with a comprehensive
water planning and confrol effort. This does not require that all such
efforts be consolidated in a single authority; quite the contrary. But
Yo preserve the effectiveness of existing water controi activities - ex~
tending from domestic water purveyors to waste dischargers and from fish
and wildlife enthusiasts to boaters - there must be a comprehensive 2p-
proach and direction fo the state's water resources programs.

Problems must be anticipated, the necessary information
and data obtained and plans formulated in advance. Cor-
rective action must be initiated before a problem becomes
acute and forces are set in motion which may well be irre-
versible except over very long periods of time.

Over the past two decades the state has controlled water potiution by
regulating waste discharges, but there is now an increasingly urgent need
for a greatly expanded, comprehensive control program covering +he many
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other factors, apart from waste disposal, that affect water quality, such
as impoundments, saline water intrusion, and tand use. Water pollution
control will, of course,.continue to be a very significant means for pro-
» tecting water quality, and the S*udy Panel has attempted to find the best
methods and tools to strengthen and improve that program of control.

In the future, water use projects must be carried out under a coordinated
planning program that Includes the economic and social evaluation of
California's long-term needs for its limited water resources.

The Study Pane! believes that California bhas accomplished a great deal in
water resources development and water pollution control. Many existing
programs have been developed in an atmosphere of cooperation between waste
dischargers and the regulating agencies, and have been, by and large, very
successful, But California must now enable itself to meet the challenge
to the quality of its waters and to its water quality control program which
results from the state's tremendous and continuing growth and from the
heavy water use demands of modern technology. For California to retain a
place of preeminence in the field of water quality control, the state must
build on its successful programs and look to the future. The state's pro-
grams must effectively deal with current and anticipated future problems
and must be designed fo protect the interests of Its present and future
citizens. The legislative recommendations in Appendix A and the specific
recommendations in the body of this report for administrative activity or
future study have been developed to meet these needs.

C. BASIC CONCEPTS FOR AN EFFECTIVE WATER QUALITY CONTROL PROGRAM

1. The State's Water Quality Control Program should con-
sider all of the significant factors that affect water
gquality. To do this it will be necessary to substantially
increase the magnitude and scope of water quality planning
efforts which must be fully coordinated with planning for
the protection and development of other natural resources.
As water use becomes more intensive and the quantity of
wastes becomes larger, knowledge concerning water quality
must be expanded, and a comprehensive approach invoiving
all levels of government, industry and agriculture is
required.

2. Beneficial uses of waters of the state that are to be

protected against unreasonable quality degradation include
the esthetic enjoyment of clean water as well as the tra-

ditionally accepted beneficial uses.

3. A vested right cannot be acquired to discharge waste
into the waters of the state or to continue a discharge

at any particular level of quality, once initiated. Peri-
odic revisjon and upgrading of waste discharge require-
ments will be necessary to adapt to changing conditions

in the receiving waters, and to accommodate new discharges
as the state's economy expands and the population increases.

4. Enforcement will be a greater and more difficult prob-
Jem in the future due to the much greater volume of waste

4
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that will be generated, the greater scope and variety of

corrective actions required, the magnitude of the costs

involved, and the far more complicated interrelationships

between the many kinds of waste discharges, and between
® water users and the dischargers.

5. The basic policies and procedures for establishing
. water quality objectives and setting waste discharge
requirements, and the format for requirements, should
be as uniform as possible throughout the state. When-
® ever possible, requirements should be expressed in ex-
b : plicit and statistically significant terms in order to
facilitate enforceability.

6. The interrelationships between waste dischargers

and the effects of their discharges on the receiving
waters must be recognized in water quality control plan-
ning, in the setting of waste discharge requirements,
and in other quality control actions, if equity is to be
achieved.

7. The aquatic environment, including its quality as-
pects, is a dynamic system continually changing both in

L J time and in space. A sound water quality program must
be geared to this dynamism.

8. "Regional water pollution control . . . has proven,
over the years, to be the best means of involving all
levels of government in accomplishing cooperative and

P : effective control of water pollution and water quality.”
{Stats. 1967, Ch. 284)

D. NEEDED LEGISLATI{VE CHANGES

The effective water qual ity control program which Catlifornia needs cannot
o be accomplished within the framework of existing water quality controf
laws.

The recommended legislative changes in Appendix A of
this report are urgently needed and should be enacted
as the framework for an effective water quality control

@ program in California.
1
. *
®
_5_
. R
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CHAPTER 11
LEGISLATIVE POLICY

. A. WATER QUALITY

The recommended legisiation modifies existing i{egisiative policy in
California in order fto clarify apparent ambiguities that have resulted
in conflicting arguments during fthe establishment of water quality pol-
icies and, particulariy, of waste discharge requirements. The weste
dischargers and those concerned primarily with economic development have
long emphasized the cost-benefit aspects in the Treatment of wastes,
including the cost of providing high quality water.

On the other hand, fthose concerned mainly with conservation, sports, and
recreation generally believe that state law should prohibit any degrada-
tion of water quality and that the environment should be given maximum
protection at aimost any cost. The recommended language (section 13000,
paragraph 2) recognizes that efforts made toward accomplishing the ideal
of ciean wafer must accelerate but that economic progress and development
is essential, not, however, at the sacrifice of the environment.

The key to the proper balancing of these interests lies only partly in
established statewide policy. The regionat and state boards which, in
their decisions in which policy is applied to specific cases, weigh the
benefits and costs to society, are the ones who actually determine this
balance. In performing this function, there is no substitute for sound
Jjudgment. The regional boards have shown a commendable, increasing con-
servatism in establishing requirements and a growing concern for long-
ferm environmental protection. It is evident that this is the direction
The public wishes to take, as evidenced by recent federal tegislation and
public aftention given to poliution matters. The Study Panel agrees with
This approach and the recommended legisiative policy moves accordingly in
this direction.

8. REGIONAL CONCEPT

Among the principles enunciated in the Dickey Water Pollution Act of 1949
is the concept of regional water poilution control. The Legislature, in
framing this concept, recognized that Catlifornia's water pollution prob-
lems are primarily regional and that they depend on factors of climate,
topography, population, and recreational, agricultural and industrial
development which vary greatly from region to region. This concept was
implemented by the creation of ten state boards, nine of them called
regional boards, and the tenth the state board which was assigned the
general duty of coordination and establishment of statewide policy. This
concept was reviewed by the Legislature in 1959, 1963, 1965 and again in
1967 and, considering the alternatives, the Legislature chose to maintain
this concept. The Study Panel conducted an in-depth study of the con-
cept, believed unigue among the 50 states, and concluded that the state-
wide program for water quality control can be most effectiveiy adminis-
tered regionally within a framework of statewide coordination and policy.
(Section 13000, paragraph 3)

-7-
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® C. WATER QUALITY AND WATER RIGHTS

As a result of the 1967 legislation, the Water Code now includes +he
following:

Section 174. (Second paragraph) "It is also the intention
| of the Legislature to combine the water rights and water
pollution and water quality functions of state government
to provide for consideration of water pollution and water
gual ity, and availability of unappropriated water whenever
applicaticns for appropriation of water are granted or waste
discharge requirements or water quality objectives are
@ established.”

Section 1258. "In acting upon applications to appropriate
water, the board shall consider water quality objectives
which have been established pursuant to law, and may subject
such appropriations to such terms and conditions as it finds
are necessary to carry out such objectives."

The Study Panel considered how best to implement these legislative man-
dates and concluded That several {egisiative tools and administrative
procedures are needed for this purpose.

1. Actions by the state board with respect to the admin-

L J istration of water rights and those with regard to water
quality control must be fully integrated and coordinated,
and, in some cases, be concurrent.

2. The board should be expressly authorized to approve
appropriation by storage of water that is to be released

® for the purpese of protecting or enhancing the quality
of othﬁr waters that are put to beneficial uses. (Section
1242.5

3. In determining the amount of water available for
appropriation, the board should be specifically authorized
to take into account the amounts of water needed to remain

L in the source for the protection of beneficial uses, includ-
ing any uses specified to be protected in any relevant water
quality control plan (Sections 1243, 1257 and 1259), and
should subject appropriations to necessary permit and
};ggyse terms and conditions for that purpose. {Section

4. Specific procedures are needed to initiate necessary
court actions for the protection of the quality of ground-
water. (Sections 2100-2103) .

5. The state board should initiate and establish admin-
® istrative procedures that will better merge the consider-
ation of water rights with that of water quality.
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The purpose and necessity of these recommended legislative actions and
administrative procedures are explained in Appendix A as annotations
following the cited sections.
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CHAPTER 111

WATER QUALITY CONTROL POLICY AND PLANS

A. STATE PCLICY FOR WATER QUALITY CONTROL

As indicated in the policy provisions of the legislative recommendations,
"the statewide program for water qua!ity control can be most effectively
administered regionally within a framework of statewide coordination and
policy™. (Section [3000)

Under present law, the former State Water Quality Control Board in March,
1967, adopted a Statewide Policy for the Control of Water Quality, in
which guidelines were establiished for the formulation of water qualifty
control policies. (The revised authority for +his procedure is section
13164.) Recommendations now made by the Study Pane! include the formu-
lation of a more broadly conceived state policy for water qualify con-
trol as the basic framework within which the state board, the nine
regional boards, and other state and local agencies are to operate.

State policy, in accardance with the proposed recommenda-
tions, includes principles and guidelines for long-range
resource planning, including water management programs,
the contral and use of reclaimed water, and general prin-
ciples and guidelines for water quality controi. It also
includes water gquality objectives at certain key locations,
and water quality control plans adopted by the state beard
for interstate or coastal waters or other waters of inter-
regional or statewide interest. (Section 13142)

All state policy for water quality control should be reviewed periodi-

cally and may be revised. (Section 13{43) The regional water quality

confrof boards are to adopt water quality control plans for infra-state
waters, which are to become effective when approved by the state board.
{Section 13245)

In order to integrate state policy into the total frame-

work of state water law, state and regional water quality
cantrol plans are to become part of the California Water

Plan. (Section 13141)

CompTiance with state policy for water quality contrel by
all state departments, boards and commissions is required
{unless there is statutory exception}. (Section 13146)

These provisions replace the vague requirements of existing law under

. which state offices, departments and boards need only "take cognizance™

of "such policy”.

8. REGIONAL WATER QUALITY CONTROL PLANS

Under existing law, the regional boards develop water guality control
policies for specific waters within their region. When the Legislature

-{l-
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added provisions relating to water quality to fthe state iaw in 1963, it
provided for the adoption of water quality contral policies which were
defined as "water qualify objectives for affected waters of the state
where water quality confrol measures are necessary or may be needed in
the future to assure suitable water quality for beneficial use."
(Secticn 13005 of the present law)

"Water quality objectives'" established at levels which "are necessary or
may be needed in the future to assure suitable water quality for benefi-
cial use" may cal!ll for water of a higher quatity than that needed to
prevent poliution, i.e., an adverse and unreasonable effect on existing
beneficial uses, because of inevitable changes in fTypes and intensifica-
Tion of use in the future. Following this legislative mandate, some of
the regional boards scon established objectives or goals for water quality
controil policies af levels designed to ensure water of very high quality.
This was and is part of a frustrating administrative procedure because
waste discharge requirements consistent with high water quality objectives
are not enforceable to the extent they call for water of a quality higher
than that needed to prevent pollution as defined in existing law.

The Study Panel approached this problem by revising certfain definitions
{such as "pollution™, Section 13050(e)) and by defining procedures for

the establishment and enforcement of relatively high objectives in water
quality control plans and in waste discharge requirements. It is expected
that objectives will be failored on the high quality side of needs of the
present and future beneficial uses., But at the level where established,
it is intended that these objectives shall| be reasonable, enforceable and
enforced.

These policies are redesignated by the proposed legislation
as "regional water quality control plans" and consist of a
designation for the waters within a specified area of:

1. Beneficial uses to be protected

2. Water quality objectives necessary to insure the reason-
able protection of beneficial uses and the prevention of
nuisance

3. A program of implementation and enforcement {See Sections
13050 (i) and 13240-13247)

The crlteria in regional water quality control plans (i.e., '"to insure
reasonable protection of beneficial uses, etc.™) are thus identical fo
the criteria applied to waste discharge requirements.

Water quality control plans, as a result of these changes,
for the first time will be enforceable by the establishment
of waste discharge requirements which are selected to imple-
ment the water quality control plans.

It s recognized that in establishing water quality plans and waste dis-
charge requlirements, the quallity of water may be changed to some degree

without unreasonably affecting beneficial uses. Clearly, the very con-

tTinuance of society depends upon some utilization of the waste assimila-
tive capacity of the waters of the state.

—{2~
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Water is a chemical compound of unique properties and is Too useful as a
solvent and as a mechanical carrier to remain compietely unused. The
basic problem in water quality management and control is that of deter-
mining the degree to which the available amounts of water can (or should)
be used as a receptacle and transport mechanism for the discarded by-
products of civilization.

The regional boards must balance environmental characteristics, past,
present and future beneficial uses, and economic considerations (both the
cost of providing freatment faciiities and the economic value of develop-
ment) in establishing plans to achieve the highest water gquality which is
reasonable. A}l water quality control policies previousty adopted mus?
be reviewed because many will need to be amended to comply with the pro-
posed legistative recommendations.

~}3-
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CHAPTER 1V

WASTE DISCHARGE REQUIREMENTS

Waste discharge requirements should be established to imple~
ment regional water quality control plans.

if plans have not yet been adopted, the waste discharge requirements would
be established on the same basis as water quality control plans; that Is,

on the designation of beneficial uses to be protected, and on the establish-
ment of water quality objectives reasonably required for the protection of
those beneficial uses and the prevention of nuisance. (Section 13263}

There must be increased attenticn to the full consequences of water quality
changes with pacticuiar attention to ecological and environmental effects.

The conventional parameters of biological oxygen demand, dis-
solved oxygen, and athers which have been historically used

as the yardsticks for measuring the effectiveness of pollution
contral are inadequate. Other parameters which are scientif-
ically vaiid and of greater usefulness, and which measure 2all
effects of beneficial uses, must also be employed.

Conservatism in the direction of high quality should guide
the establishment of objectives both in water quality controil
plans and in waste discharge reguirements. A margin of safe-
ty must be maintained tc assure the protection of all bene-
ficial uses. (See Section 13263, and note.)

A great deal remains unknown concerning water quality and the effects of
waste on the beneficial uses of water, Also, there are many uncontrollable
pollutants which enter the waters of the state, such as runoff from urban
and agricultural lands, for which provision must be made. To assure the
maintenance of high quality, ampie allowance must be made for tThe unknown
and uncontroliable.

Under existing law discharges may be made prior to the filing of 2 report
with fthe regional board of the proposed discharge and prior to the estab-
lishment of waste discharge requirements. In order to provide maximum
protection to the public, a new procedure is recommended.

No person may initiate a new discharge of waste or make a_
material change in an existing discharge prior to the filing
of a discharge repert nor prior to the issuance of require-
ments.

This prohibition on discharges is limited to one hundred twenty (120) days
after the report has been filed. The prohibition on the discharge may be
waived by the regional board when it finds a waiver to be justified and
not against the public interest. (Sections 13264 and 13269)

The present policy of specifying waste discharge require-
ments in the effluent or receiving waters, or both, is con-
tinued.

—15-
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The filing fees recommended by the Study Panel are not intended To cover
the costs of the state water gquality enforcement program but rather all
fees collected should be deposited In the Water Quality Cleanup and Abate-
ment Account. (Sections [3260(d) and 13440-13442) The state board will
prescribe specific fee schedules, taking into consideration the valume of
the waste discharge and other relevant factors.

Reports under the State Water Quality Control Act will be
made under penalty of perjury with criminal penalties pro-
vided for falsification of or faflure to file such reports.
Injunctive action is also made available to the regional
boards or state board to prevent discharge prior to the
filing of the necessary report.

-[6-
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CHAPTER V

SURVE[LLANCE, MONITORING AND BASIC DATA COLLECTION

A water quality control program (inciuding water quality planning, re-
search and enforcement) cannot be effective unless the state and regional
beards, in cooperation wifh other state agencies, carry out a carefully

9 coordinated and thorough program of surveillance, monitoring and basic
data collection.

- Adequate basic data concerning hydrology, quality and other matters are

a necessary prerequisite to the establishment of reascnable water quality
objectives and waste discharge requirements. Basic data collection pro-
grams must be comprehensive and be initiated far enough in advance of

| need To provide information covering a wide variety of conditions. Basic
data collection must be 2 continuing program because of the dynamic nature
of the system. The current basic data progrems of the federal, state and
local agencies are not adeguate.

Surveillance and monitoring are the foundation of a successful enforcement

@ program. At present, there are about 9,200 dischargers in the state that
are under requirements. |t is estimated that there are 650 other dis-
chargers who will be placed under requirements each year in the near fu-

ture. Establishing requirements and then ignoring the waste discharge
until obvious pollution exists is not an effective program for water qual-
ity management or pollution control. Af{ dischargers' wastes must be

® checked periodically. Standard and simplified techniques for evaluating
compl iance must be developed. Compliance may become more difficult to
achieve, and court action can result when violation - even unintentional
violation - is not detected at an early date.

The surveillance must be broad enough in scope to determine not merely
compllance with requirements, but whether the objectives do in fact rea-

® sonably protect the beneficial uses for which they were established.
This approach is essentlal to a sound program of reviewing water qualify
control plans and waste discharge requirements.

For many years the Depariment of Water Resources has conducted an exten-
sive monitoring program on many of the principal waters of the state,

o monitoring a wide range of characteristics, - but not all those needed in
a water quality control program. Water quality regulation requires addi-
tional emphasis on biological characteristics, and it requires additional
knowledge of water quality characteristics throughout various time periods
(a day, a week, etc.) that is not satisfied by occasional sampling. Also

. required is a knowledge of the precise focation of the monitoring with
® respect to the location of major waste discharges and fributary inflows
of watercourses, - information which now is sometimes imprecise.

Regionai boards are increasing their surveillance and monitoring activi-

ties to determine dischargers' compliance with requirements, to check on

dischargers' self-monitoring programs, and to develop long-term policies.

State and federa! agencles have engaged in increasingly extensive water
® quai ity monitoring in the Delta.

The recent approval by the federal government of California's standards for
water qualtity control includes an implementation program and ccmmits the
state to monitoring and surveilliance.

~t 7=~
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An expanded and improved monitoring and surveillance
program is essential to an adequate water quality control
program, and should be established.

A greatly expanded basic data program is also essential
to an effective water quality planning effort, and should
be established.

The Study Panel belisves that the waste dischargers themselves have the
basic responsibility to provide a continuing flow of information concern-
ing the quality of their waste discharges and the effects upon the re-
ceiving waters.

The Study Panel did consider a program for the monitoring of waste dis-
charges by regional boards on a contractual basis, i.e., the waste dis-
chargers would pay the boards o employ specialists To conduct the
monitoring services. This approach was rejected because it would require
very substantial increases in regional board staffs, and because waste
dischargers must do a certain amount of monitoring in any event fo assure
the effective operation of their own facilifies.

However, self-monitoring by waste dischargers witl not do the job alone.
Regional boards must "spot-check"” discharges on a scientific basis fo
determine if established requirements are being met. Spot-checking is
presently inadequate due to lack of staff, and in some cases, equipment.
Without adequate staffing, this situation will worsen in the future as
the number of dischargers under requirements Increase and workloads be-
come heavier in other respects as well.

The state board should have adequate staff to develop and
recommend, at the earliest possib]e\date, a comprehensive
program with respect to surveillance, monitoring, and ba-
sic data collection.

Regional boards also will need substantially increased
personnel for the surveillance, monitoring, and basic data
collection that needs to be done.

-18-
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CHAPTER VI

ENFORCEMENT AND IMPLEMENTATION

A. DEFICIENCIES OF PRESENT LAW

The enforcement provisions in the current Water Quality
Control Act are totally inadequate.

For example, the act now provides that any person proposing fTo discharge
wastes into waters of the state shall first file a report of such pro-
posed discharge with the regional board. The regional board thereafter
establ ishes requirements as to the nature of his discharge or the condi-
tion to be maintained in the receiving waters. 1f a report is not filed,
the regional board may go to court fo secure an injunction prohibiting
the discharge of waste until the report has been filed. However, once
the report has been filed, the board has no jurisdiction to prohibit a
discharge that occurs after the filing of the report and before the wasfe
discharge requirements have been established by the board.

Thus, if the board has reason to believe That a proposed waste discharge
might be harmful ta the waters of the stafe, it may prohibit that dis-
charge until 2 report thereon is filed. But, once the report of discharge
is filed, even though the report indicates that the proposed discharge
would indeed be harmfuil to waters of the state, the board is not autho-
rized to take any corrective action until requirements have been estab-
lished, which usually takes several months. :

Another example relates to the restricted applicability of the "cease and
desist" procedure, which is the initial step in the enforcement procedures.

Section 13060 now authorizes issuance of a cease and desist order only
where two conditions exist: (1) a waste discharger is violating require-
ments and (2) "such discharﬁe is threatening to cause or is causing a
pollution or a nuisance. o al lowance is made under the second condition
for the effects of discharges by others, although water quality reflects
many discharges of waste. 1f is the discharge of the person against whom
the cease and desist order is directed which - apparentiy alone - must be
causing or threatening to cause the pollution or nuisance! The statutfory
restriction has made enforcement practically impossible.

B. RATIONALE OF PROPOSED LAW

I+ is worse than useless to establish a public body to perform an indis-
pensable public service, to carefully define areas of responsibilities
and authorities, and then to withhold the means by which those responsi-
bilities can be discharged. Accordingly, the Study Panel has sought to
place in the hands of the regional boards and the state board a full
range of tools on the administrative tevel and on the judicial level
(civil and criminal) that will enable the boards to require compliance
with the law and the decisions and orders of the boards, whenever such
action becomes necessary, and fo penalize and recover damages for viola-
tions. (See Chapter 5; see also Article 4 of Chapter 4.)

-9~
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This comprehensive approach will have two beneficial results: (1) Im-
proved enforcement devices will encourage cooperative resolutions of

probiems that arise. (2) Should a lack of cooperation occur, however,
the disadvantage would fall upon The person who violates the law, Thus
placing 2n even greater premium upon cooperative action.

The proposed law retains a basic approach of the former act that neither
a regional board nor the state board has jurisdiction to specify ihe
design, location, Type of construction, or particulac manner in which a
discharge shall comply with requirements or other order of the board.
The board simply specifies the end result to be achieved (as to the
nature of the discharge or the condition fo be maintained in the receiv-
ing wafers, or both), and the person so ordered may comply in any lawful
manner.

However, in judicial enforcement proceedings, the court may find that an
injunction that simply prohibits a discharge in violation of a board
order is not a practical means of securing compliance with the law. For
example, it is usually impractical for a court to order a city to stop
discharging waste from its sewer system. Under such circumstances, the
court now may specity the means that shall be undertaken in order to
comply with the decision and order of the court. (Section 13360)

C. SUMMARY OF ENFORCEMENT AND IMPLEMENTATION PROCEDURES UNDER DIVISION 7
OF THE WATER CODE

Enforcement and implementation in California involve, of course, not only
the provisions of The new proposed State Water Control Act in Division 7,
but alsc its interaction with other provisions relating to water quality

in the Water Code and in other codes, such as the Health and Satety Code,
Fish and Game Code, Penal Code, Public Resources Code, Public Utitlity

Code, and Harbors and Navigation Code. The common law powers of state and
local government agencies, as wall as common law and statutory rights of
private persons within the State of California, alsc are involved. Finally,
+he relationship between state laws and federal and international laws must
be considered.

The following outline is intended fo summarize only some salient features
of the enforcement provisions and some closely retated implementation
provisions inciuded in the new propcsed State Water Quality Contro! Act,
which wili be Division 7 of the Water Code.

|. Preventive and Abatement Procedures

a. Special procedures:

(1) Suit by Attorney General to enjoin poilution or nuisance
(Sections 13002(c), 13223(a) (5))

{2) Summary judicial abatement of poliution or nuisance constituting
an emergency (Sections 13223(a) (5), 13340)
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(3)

(4)

(53

De{egafion of authority to act by regional board to executive
officer (Section 13223}

Enforcement of lien on property to repay costs of correction in
cases of "non-operating facilities" (Section 13267)

Control of discharges from "houseboafs" on state waters
(Sections |3900-08)

Reqular procedures:

(1)

(23

Administrative level:

{a) Report of discharge and issuance of waste discharge require-
ments (Sections |3260-65, (3269}

{b) lssuance of time schedule (Section [3300)
(c) lssuance of cease and desist order (Sections 13301-03)

(d) lInvestigations by regional board, including requirements for
technical reports from dischargers (Sections |3267-69)

(e) State board review of regional board actions under sections
13260-13304 (Section 13320)

(t) Stay orders by state board (Section 13321)

Judicial level:

(a) Injunction to require submission of report of waste discharge
(Section 13262}

(b) Enjoining discharges prior Yo report and prior o (i) Issu-
ance of waste discharge requirements, (ii) expiration of
120 days after waste discharge report has been filed, or
(iii) waiver of report or requirements, whichever of (i),
{(ii) or (iii) occurs first (Section 13264(b))

(c) Appe!llate proceedings by any aggrieved party (e.g., discharg-
er, downstream user, conservationist organization) from state
board decision to the court (Section 13330)

{d) injunctive proceedings to enforce cease and desist order
(Sections 13223(a) (5>, 1333})

(e) General provisions that the Attorney General shall bring
civil actions in the name of the People of the State of
California; relating o joinder, consolidation, and venue;
and that aliegation or proof or irreparable injury or inad-
equate remedy at faw not required to secure injunctive
relief (Section 13361)
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(t) Stay of administrative orders pending judicial review or
entorcement proceedings (Sections 13330(c), 13331(d))

Remedial proceedings

Cleanup and abatement of wastes, and some funding thereof by the State
water Pollution Cleanup and Abatement Account (Sections 13304,
| 3440-42)

Civil monetary remedies of not to exceed $6,000 per dey for inteation-
al or negligent viclation of cease and desist order (Section 13350)
(See also, Harbors and Navigation Code section 151.) For a comparison
with fines and penalties in various other stafes, see Appendix B.

Criminal misdemeanors

Fajlure Yo fite report of discharge when requested or falsifying
report of discharge (Section 13261)

After notice of such violation, discharging waste in violation of
cection 13264 (see item 1-b(2)(b) above) (Section 13265)

Failure or retfusal 1o file, or talsitication of, technical report
{Section 13268}

-22-
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CHAPTER V1|

SPECIAL PROGRAMS AND QORGANIZATION OF THE REGULATORY AGENCIES

A. STATE WATER RESQURCES CONTROL BOARD

I. State Programs

a. Research

The increased expenditures needed for water quality control,
as well as for water resource development, require that re-
search efforts be accelerated to ensure that adequate infor-
mation is available in order to arrive at proper decisions.

The Federal Water Poliution Control Administration, many of the 50 state
water pollution or water quality control agencies, endowed foundations
and private associations, and public and private universities, conduct ex-
tensive research in water pollution, water quality controf and related
subjects. Extensive and important research also has been conducted in
other parts of the wortd. The state board has not had the staff to eval-
uate reports issued on these research projects to determine the applica-
bility of their findings, conclusions and recommendations to conditions
existing in California. An extremely vaiuable store of information, pro-
vided essentially free to the state, is not being utilized. The state
board should be provided with the necessary staff in the interest of both

economy and efficiency in carrying out the legislative mandate for clean
water.

While California has earned worldwide recognition for its sponsorship of
+he research study that resulted in the publication of Water Quality
Criteria, State Board Publication No. 3~A, research activities in the field
of water quality and eavironmental protection have been [imited in Califor-
nia compared to research efforts in other technical areas. Approximately
$2.2 million (exclusive of investigations conducted for the regional boards.
specific local problems) have been invested In research and soecial studies
by the Sfate Water Resources Control Board and ifs predecessor agencies be-
tween January 1, 1950 and June |, 1967. The information and data obtained
have been - and are ~ of great value to the regional boards in establishing
waste discharge requirements, and fo waste dischargers in designing, con-
structing and operating waste treatment and disposal facilities. Approxi-
mately $1.1 billion was spent during the same period by local agencies and
industry for the .construction of waste treatment facilities (exclusive of
coliection systems}.

In a report submitted to the Legislature in March, 1968, by the state board,
it was estimated that financial needs of California communities for fhe
construction of waste treatment and disposal facilities would be $530 mil-
lion for the period 1968-1972, inclusive.

As the state moves further into the field of water quality control, the

costs of adequate water management will increase. In other words, cleaner
water costs more money. The cosT of well-planned research efforts and
evatuation will be returned many times to the people of the state in im-

proved, more economical methods for obtaining cleaner water.
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It is essential alsc to develop and to coordinate research programs as
needed To support water guality planning and impiementation.

T. A separate unit in the state board's organization should
be established to advise the board on research and planning.

2. The state board should be given central responsibility to
coordinate and recommend necessary research programs and major
field investigations to be administered by the state board,
the regicnal boards or other appropriate state agencies.

3. A scientific research program should make use of the re-
search capabilities now existing in the Departments of Water
Resources, Fish and Game, Public Health, and gther state
agencies.

4, The state board should develop a system for determining
priorities and funding scientific and other research activi-
ties to be conducted by state agencies, academic institutions,
industry and cther non-state agencies.

5. The state board should have a technical advisory group
consisting of experts from appropriate areas in the scientif-
ic and professfional communities to provide the board with in-
formation and to make recommendations on research matters and
the broader phases of water quality control.

b. Planning and Coordination

The state's activities in water quality control must be guided by policies
that are based on a2 comprehensive planning effort. This pianning effort
must be coordinated, and must extend well beyond that which has been un-
dertaken by individual stafte agencies in the past.

The state board will adopt water quality control plans for interstate and
coastal waters and the waters of interregional or statewide interest. It
will also review and evaluate regional board plans, and will have the ul-
timate responsibility for development and coordination of an effective
statewide program of water quality contro!. (Sections i3140-45)

€ach regional board Will adopt water quality control plans for various
areas within its region, and will encourage regional planning by local
agencies through every available method and incentive. (Sections 13240-
47 and 13225(i))

The Study Panel believes that the state board and regionai boards, in
formulating these water quality control plans, should depend primarily
upon the planning activities of other agencies - federal, state and local.
However, these boards must have adequate staffing to evaluate these plans
of other agencies and to consofidate them into coordinated and useful
water quality control plans.

Many state agencies conduct programs that have an effect on, or are con-
cerned with, water quality.

-24-
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The Department of Water Resources is the engineering arm of state govern-
ment in water resource development and provides guidelines for al! state
and federal water projects through the California Water Plan, long-range
projections, and regional, statewide and interstate planning programs.
The deparfment is constructing and operating the State Water Project, and
in this capacity has responsibility for the principal state program In
the field of water use. The department further conducts extensive inves-
tigations, including water guality analyses of surface and groundwaters
and salinpe waters, and waste water reclamation studies. While these ac-
tivities relate directly or indirectly to water quality, the activifies
of the Depariment of Water Resources are separate and distinct from the
water resource reguiatory activities - the water rights procedures and the
regulation of water gquality - of the State Water Resources Controi Board.

The Department of Public Heaith, Division of Environmental Sanitation, has
water quality responsibilities principally in the fields of sewage, indus-
trial waste and garbage disposal .insofar as these affect domestic water
supply, shelifish culture, recreation and radiological health. 1In dis-
charging these responsibilities, the department (in cooperation with local
health agencies) investigates certain water quality conditions in all of
the waters of the state.

The Department of Fish and Game, charged with the responsibility for the
protection, maintenance, and enhancement of the state's living resources,
is vitally concerned with water quality and conducts water quatity inves-
tigations.

In addition, the Department of Agriculture, the Department of Parks and

Recreation, the Department of Conservation, the California Water Commis~
sion, the Colorado River Board, and many federal and local agencies are

directly concerned in one way or another with water quality.

The activities of other state and local agencies, like those of the Depart-
ment of Water Resources, relate directly or indirectiy to water quality,

but are separate and distinct from those of the state board. The state
board, together with the regional boards, are designated in the new legisla-
tion as "the principal state agencies with primary responsibility for the
“coordination and control of water quality.” (Section {3001)

The state board, as an effective regulatory body, must, in the decision-
making process, be able to obtain and evaluate all necessary information
to arrive at the best possible decision. Obviously, the water quality ef-
forts of al! state agencies should be objectively coordinated in order to
be effective and to avoid duplication.

1. The state board will coordinate water quality related in-
vestigations of state agencies, and will consult with the
regional boards in the implementation of related water qual-
ity investigations. {Section 13163(a))

2. The state board will evaluate the need for water quality
related investigations and transmit its recommendaticns to

the appropriate federal, state or local agency for implementa-
tion. (Section 13163(b})
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3. State agencies will submit to the state board plans for,
and resuits of, all investigations that relate to or have an
effect upon water quality -for review and comment. (Sec-
tions 13163(c), 12617.1, and 12923.1)

Factors to be considered in a comprehensive planning effort include eco-
nomics, long-range environmental effects, and the social consequences of
man's activities on our water resources. In this effort, water quality
planning must involve many agencies in addition to the state board. Re-
gional boards, to effectively establish water quality ptans, particularly
Ihose which may require studies related to peculiarly local problems,
must also contribute to this effort. local and regional agencies must
play an essential role in basin-wide water quality planning, with partic-
ular emphasis on implementation activities.

The following are but two of the many areas where planning efforts are
urgently needed:

(1) Costs:

All waste dischargers and others contributing to qualify
problems in 2 given water resource should share equitably
in the costs of achieving and maintaining the requisite
levels of gqualify. Ideally, also, waste dischargers
should pay the social and economic costs of any residual
effects of their discharges on the receiving waters, rather
. +han having those costs passed on to users downstream;
similarly, they should pay for any benefits received from
water resources management. Maintaining equity among waste
dischargers and among wafer users and waste dischargers will
be one of the more difficult problems of the future.

(2) Scientific Parameters:

In connection with waste discharge requirements, the
Study Panel has indicated that all scientific parameters
which affect water quality must be analyzed. The state
board must see that necessary studies are conducted to
determine, for all parameters, what objectives or range
of objectives are needed for the protection of different
beneficial uses.

The state board should fully exercise iTs new autharity as the principal
coordinating agency for all state water quality planning efforts and
should implement this program by the addition of a small but highly qual-
ified, multi-disciplinary statf as recommended in the preceding discus-
sion on research.

Legislative recommendations atso Include an extension of the 1967 direc-
tive to the state board o make regular surveys of future needs for water
qual ity controf facilitles. (Section 13601) This survey is essential in
planning state tinancing policies and programs and should be broadened to
include methods of financing focal projects.
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c. State Board - Regional Board Relationships

The state board should establish policies and guidel ines for the regional
boards covering those matters of common concern To all regional boards,
such as procedures for estabiishing water quality control plans, the estab-
{ishment of waste discharge requirements and the format of requirements.
This will achieve three important purposes: (1) +to assure uniform admin-
. istration of law +hroughout the state; (2) fo assist the regional boards
® in the performance of their duties; and (3) to improve enforceabitifty of
waste discharge requirements.

d. State {ntergovernmental Relationships

® (1) interagency Programming Committee:

While the principal area of common interest between all
agencies with ma jor responsibilities in the fieid of water
quality is in future planning, there are many other enforce-
ment and regulatory activities that should be coordinated.

® The principal purpose of an inferagency Programming Com-
mittee is- Yo assure +hat the total state program for the con-
+rol and management of water quality is adequate to meet all
state and local needs. This committee would be responsible
for identifying the specific activities required to carry
out statutory responsibilities and statewide policy for water
qual ity confrol, for recommend ing . priorities for the ac-

® d e ities identified and for recommending fhe assignment of
specific activities to the proper state agency-

As one example, there is an obvious need for central coor-
dination of cleanup activities. |f the Study Panel's rec-
ommendations on waste discharge cleanup, whether resulting

® from oil discharge, accidental industrial spiltl or muynici=
pal plant failure, are adopted, there should be a clearly
defined agent with responsibility to direct cieanup activ-
ities.

An interagency committee for water quality control and manage-
® ment activities should be created, consisting of water qual-
ity representatives from each of the following: The Resources
Agency, the State Water Resources Control Board, the Depart-
ments of Agriculture, Conservation, Finance, Fish and Game,
Harbors and Watercraft, public Health, Water Resources, and
the Colorado River Board. The Committee should be chaired by
a representative of the State Water Resources Control Board.

L J
Appendix C describes the functions and activities of the
* proposed committee.
(2) Data Collection and Retrieval:
®
The need for additional and coordinated investigative pro-
grams is discussed above, under the subheading Planning
-27-
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and Coordination. To expedite processing the data ob-
tained and to insure its availability and effective use,
there is a need for an informetion storage and retrieval
center.

A1l water-related data {water guantity and quality, land and
water use, etc.) should be processed by a single information
storage and retrieval center in the Resources Agency. The
center should include an information screening and processing
section composed of representatives of departments or boards
which will use the center.

Appendix C describes the need and the operation of the
information Storage and Retrieval Center in more detail.

e. Program for Public [nformation

Within recent years there has been an increasing public awareness of the
need to protect and to enhance man's natural environment. The demand to
protect our natural resources and prevent spoilfage will not diminish.

High on the list of what people want, according to public polls, is clean
water and air, unlittered beaches, parks and highways, and the beautifica-
tion of cities and rural areas. The volume of mail requesting information
on water qual ity control received by the state board attests to this fact.

Much has been accomplished in California since 1949 to prevent and control
water pollution and to enhance water quality. Yet, affer 19 years, it is
apparent from surveying newspaper and magazine stories that very little is
known of what has been done and what must be done in the future. News
media emphasis in on the dirty, not on the clean. An appalling ignorance
exists among nearly all sectors of the people concerning California's water
qual ity control problems, its law, and its continuing efforts to prevent
water pollution and to control water quality.

A planned program of public information should be developed and implemented
to the end that the general public will know what the water quality prob-
lems are, how they are being met, and the anticipated needs for facilities
and programs to meet water quality objectives. (Sectlion 13167) The public
should understand water quality probiems of local and statewide importance.
An informed public will recognize the need for, and cooperate in, an ef-
fective water quality controt program.

Examples of successful and sconomic water quality control programs, methods
and operations of government and Industry should be identified and included
in the information made available to the public.

f. Training of Treatment Plant Operators

California has invested billions of dollars in waste treatment facilitles.
Many more billions will be invested in the future. These facilities, which
must provide an increasingly high degree of treatment through more sophis-
ticated methods, equipment and controls, require highly trained personnel
to achieve the results for which the expenditure on equipment was orig-
inally made.
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A signiticant portion of the additional expenditure on treztment plants
has been wasted and even more will be wasted in the future because fech-
nically qualified treatment plant operators are not hired.

There is a tremendous shortage of technically trained and qualified opera-
tors. With the assistance of several agencies and educational institutions
throughout the state, the California Water Pollution Control Association

is operating a training and certification program. Considering its volun-
Tary nature, it has produced good results. However, fraining programs

must be expanded and their value recognized in all parts of fthe state.

The format of instruction should be standardized and uniform qualifica-
tions estabiished for the several levels of competence designated. Such

a2 cooperative program, with all concerned agencies participating, is ur-
gently needed.

The state board should develop a statewide trainina program
through the classifications of plants, establishment of opera-
tor qualifications and the development of training curricula.
The board should have the authority to assure that the opera-
tion of plants constructed with state or federal financial
assistance will be operated at the highest level of technical
competence commensurate with the nature of the facilities.
{Sections 13608 and 13625-13630)

2. Organization

a. Research and Planning

There should be estabiished within the state board a unit responsible for
the effective conduct of the research, planning and coordination activities
described earlier in this chapter. (Section A, I, d)

A highly qualified, multi-disciplinary staff is necessary and should in-
clude, in addition to water quality engineers, persons competent in the
fields of economics, biology, geology and fish and wildlife resources
management.

b. Public information
The state board's staff should include a persen or persons, the number to be

determined by the scope of the program, to carry out the public information
program as recommended in this chapter, above. (Section A, |, d)

3. Advisory Committee

The Water Quality Advisory Committee to the state board has been functioning
for a little more than a year and has made some significant policy recommen-
dations to the state board. However, the present composition of the commit-
tee tends to represent some fields of endeavor several times over, and other
fields not at ail, because the regiona! board chairmen, or their designess,
who are members of the committee In many instances represent the same fields
as the nine appointed committee members. (See present section 13015.) To
enable the Advisory Committee to carry out more effectively the specific ad-
visory functions assigned to it by statute and to advise the state board
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effectively on other matters that may be referred to if, the committee will
be composed of three categories of people: representatives of regional
boards, people from agriculture, industry and municipalities, and members

. from new and important fields of expert knowledge who possess broad and
practical experience.

The Water Quality Advisory Committee can also provide great service to the
state board by undertaking further studies, discussion and evaluation of
those issues that couid not be resoived in the limited time allocated to
the Study Project.

1. The revised Water Quality Advisory Committee will include
the chairmen of each of the nine regiocnal boards and nine mem-
bers appointed by the Governor selected from persons with spe-
cialized knowledge in cne of each of the following fields:
Agricultural Science; Aquatic Biology; Economics; Environmental
Sciences; Industrial Waste Problems; Municipal Waste Problems;
Oceanography; Recreational Water Use; and Urban Planning.

2. Members of the Advisory Committee should receive $25 dollars for

each day while on official board business in addition to actual
necessary expenses,

4. State-Federal Relationships

Federal laws and administrative action cross the paths of state laws and
administrative actions in the field of pollution control and in financing
of waste collection and treatment facilities.

The Refuse Act of 1899 (33 U.5.C. 407 et seq.) is now used by the Federal
Water Pollution Control Administration (FWPCA), in cooperation with the
Corps of Engineers, as a water pollution control measure, especially with
respect to oil pollution.

The Oil Pollution Act of 1924, also enforeced by the FWPCA, is seldom used
because, under a recent amendment, its enforcement is [imited to "grossly
negligent or willful”™ spilling of "discharge™. This act is regarded as
practically unenforceable,

The Fedsral Water Pollution Control Act (33 U.S.C. 466 et seq.), which be-
gan as 2 weak and temporary federal pollution control measure in 1948, has
been extensively amended and is now considered the breakthrough in federal
anti-poilution legislation. One essential feature of the Federal Water
Pollution Control Act, as amended in 1956 by P_L. 84-660, is thet it helped
communitles To build waste treatment facilities by providing them with
federal grants of up to 33 percent of project costs. Anocther provision au-
thorizes grants to state pollution control agencies to help them improve
Their programs.

For the period of 1956 to 1971, congressional authorization of grant funds
increased from $50 million per year to $1250 million per year nationally.
Until fiscal 1968 the amount of moneys authorized were the same as the
amount appropriated. In fiscal 1968, however, $450 million was authorized
and only $203 million was appropriated. In fiscal 1969, $700 million was
authorized but only $225 million appropriated.
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The federal grant program has been administered at the state level in
California by the state board. California's share of the national appro-
priation has increased from about $2 million in 1957 fto about $16 million
in 1969.

Several other amendments to the FWPC Act should be mentioned. In 1961
33 U.S.C. 466a was amended to require consideration, in planning for fed-
eral reservoirs, of the inclusion of storage for regulation of streamflow
for the purpose of wafer quality control. This provision was implemented
the same year in P.L. 87-874, with respect to the New Melones Project.

The Water Quality Act of 1965 amended the FWPC Act by giving the states an
opportunity to hold public hearings and propose federal water quality stan-
dards for interstate and coastal waters within their borders. About 33
areas of interstate and coastal waters were identified in California, and
hearings were held in all these areas. According to the federal law, once
the standards are approved by the Secretary of the Interior, they become
both state and federal standards, enforceable by both governments.

The Clean Water Restoration Act of 1966 further amended the act with addi-
tional provisions relating to planning, research, grants for research and

for poilution control programs, grants for construction, and enforcement
measures.

There are several additional federal financing programs. The Farmers

Home Administration of the U. S. Department of Agriculture has five lend-
ing programs, oriented to the needs of the farming or rural communities.

The Department of Housing and Urban Development has grant and other fending
programs to help communities construct adequate basic water and sewer facil-
ities, or to help finance such facilities.

Long-range planning and research funds are also-available through the Of-~
fice of Water Resources Research and the Office of Saline Water, both of
the U. S. Department of the Interior.

It 1s important that the State of California so manage its

water quality programs as to take maximum advantage of the
federal programs.

The federa! agency with by far the greatest impact on California's water
qual ity confrol program is the FWPCA. In the deliberations of Study Project
subcommittees, and at special panels heid by the Study Panel, the coopera-
tive attitude and actions of regicnal and district representatives of the
FWPCA became quite evident.

The Study Panel decided early that the best contribution it couid make to-
wards improved state-federal relationships dealing with water quality con-

trol, was To concentrate on improving California'’s water quality conirol
laws and administrative procedures.

5. Manpower Needs

The state board's staff must be expanded.

The need for additional qualified personnel is explained in specific sec-
tions of this report, such as those on research and pianning. The state

-3~

SBAR—002167




board’'s perscnnel needs in other areas are substantial. They include:
treatment plant operator training, financial assistance programs, quality
control activities, coordincting functions, emergency cleanup programs,
administration of appl!ied research contracts, public information, prepara-
tion of long-range plans and policies, and staff support to the Water Quai-
ity Advisory Committee. In fact, even without these added responsibilities,
the present staff does not permit the state board to do essential policy
evaluation and give thorough review to applications for financial assis-
tance as provided far in both federal and state laws.

Appendix D shows unit effort requirements for state board program activ-
ities.

The following table indicates the type and number of personnel that should
be added to the state board staff to meet these unit effort requirements.

Table |

Disciplines 1969-70

Sanitary or Water Quality Engineer 9
Biologist 2
Engineering Economist I
Statistician i
Other* 3
Clerical 5
Total Number of Positions 22

B. REGIONAL WATER QUAL{TY CONTROL BOAROS

The principal action arm of California's water quality contro! program is
the nine regional water quality contro! boards. Equipped with staffs
ranging in size from four to eighteen full-time employees, the boards have
been administering the Increasingly complex and extensive water pollution/
water quality control programs for fwenty years. The complexity and scope
of the regional board programs will increase in the future.

The major programs of the regional boards are the establishment of water
qual ity control plans and waste discharge requirements; surveillance and
monitoring of the requirements; and enforcement and implementation. These
programs have been discussed in Chapters [1] (Section B), 1V, V and Vi.

In addition, the following matters relating to the regional! boards have
received specific considerations.

. Board Membership

The present water quality control program has been criticized by persons
claiming that there is pofential conflict of interest on the part of cer-
tain categories of reglional board members.

*"0ther” includes management analyst, records and information officer and
administrative assistant. The state board's Division of Water Rights has
2 geologist and hydrologists available.
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The Dickey Act of 1949 established the first five of the existing seven
categories of regional board membership as persons associated with:

Water supply, conservation or production

I

2. lrrigated agriculfure
3. Industry

4. Municipalities, and
5. Counties

In 18959 fthe regional board membership was expanded by Chapter 1299 which
added the following two additional members:

6. One person, not employed by any governmental agency, from
a responsible organization associated with both recreation
and wildlife

7. One person not specifically associated with any of the
foreqgoing interests representing the public at farge

The 1959 amendment was the result of publicity and pressure primarily from
wildlife organizations. All regional boards in retrospect now believe
that this was a very good amendment. The argument in favor of that amend-
ment was that the boards lacked representation for wildlife and recreation
and that the large representation of waste dischargers on the boards re-
sulted in lax regulations. The same argument again has been raised in
recent months by letter, at public hearings conducted by the Study Project,
and by newspaper and radio editorials.

Those members appointed in the categories related to industry, agriculture,
municipalities, and (in certain instances) counties, have been referred To
sometimes as the "waste dischargers”. Most municipalities have community
sewer systems subject to regulation, and many County Boards of Supervisors
are ex-officic officers of special sewer districts. Industry and agricul-
ture-also add their special forms of waste. Yet it is most important, in
the opinion of the Study Pane!, that persons from all these categories be
on reglonai boards not because they "represent polluters™, but because
their fieids of expert knowledge are indispensabie. They should, however,
be persons with broad perspective in activities relating to water use and
governmental affairs. Their background or technical. knowledge is needed
in alt aspects of water quality regulatlion and management in the publlc
interest.

In the tast analysis, the effectiveness of each regional board depends
much more on the ability, character and dedication of individuals appointed
fo the boards, rather than on the category from which they are appointed.
The Governor should exercise care to appoint persons who wiil carry out

the express provision of section 13201 that all members shall represent all

the people.

As additional assurance that members from the categories of agriculture, in-
dustry, municipalities and certain counties, as well as those wheose parti-
cular associations are not specified do, in fact, represent all the people,
several restrictions or procedures are needed:

1. A1l appointments to regional boards of persons associated
with any agency or business discharging waste should be made
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only if the entities with which those persons are associated
have good waste discharge programs and a good record of com-
pliance.

2. No member should vote or participate in the deliberations
preceding a vote on any guestion involving a conflict of
interest.

3. Continuous care is needed in the appointment of gquali-

fied and able members to regional boards, to insure a balanced
board and an effective program in controlling pollution. State-
wide organizations should be asked to help identify qualified
individuals.

4. There will be two additional board members, each with
special competence in areas related to water quality prob-
lems. (Section 13201(a}(7))

5. Regional board members should come from different fields
and backgrounds in order to bring diversified knowledge and
expertise to the board. All regional board members shall
serve not as representatives of the activity category from
which they are selected, but as representatives of all the
people and are so designated. (Section 13201{a})

Passible fields of competence for fthe two new, additional members could be
as ldentified with respect to the revised Water Quality Advisory Committee.
(Section 13120)

This amendment will add fo the competence of the boards and, together with

the guiding principles outilned above, will help to eliminate cause for
criticism directed at the present composition of the regional boards.

2. Delegation of Authority to Executive Qfficer

To streamiine the administrative activitlies of the regional boards, section
13223 allows the delegation of authority on certain matters to the execu-
tive officer of each reglonal board. The extent of this delegation Is
limited by this section, but within those limits the extent of delegation
will depend on the desires of each regional board.

3. Additional Regional Programs

An Important program of the regional boards in addition to those already
identifled is that of conducting special I[nvestigations to obtain data
directly applicable to speciflc problems. While many of these special in-
vestigations have been undertaken by other agencies and private consultants,
the staffs of the regiona! boards themselves have undertaken many special
investigations. Over 200 reports have been issued on these investigations,
several having statewide significance. This program should be encouraged.

The importance of regional planning has been ciearly demonstrated in the
San Diego and San Francisco Bay ereas and by the San Franclisco Bay-Delta
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Water Quality Contro! Program. The latter program reauired special legis-
lative authority as it exceeds the scope of planning needed for purely
regulatory purposes.

The regiona) board shall encourage regional olanning and
action for water quality control. (Section 13225(i))

Regional planning is further discussed in Chapter V1|1l (Section A}, below,
Community Sewer Systems.

4. Manpower Needs

The nine regiona!l boards presently have a deficit of 77 managemeat, profes-
sfonal and technical personnel, 3 administrative assistants, and {9 cleri-
cal personnel, for a total deficit of 99 persons. See Table 2. Most of
these personnel are required to do an adequate job under existing law.

The Study Panel recommends that these personnel be provided. Because of
recruitment, training and financing, this increase in personne! and the
necessary provisions for operating expenses is projected over a five fis-
cal year period beginning in the 1969-70 fiscal year at January !, 1970.

The statutory changes will help clarify the work to be done and procedures
to accemptish the work.

All the regional boards must continue and must acceierate the preparation
of water quality controi plans. Plans (previously called policies) al-
ready adopted must be reviewed periodically.

There will also be a tremendous increase in the number and complexity of
waste discharges taking place fthroughout the State. This means increased
surveillance and monitoring programs, and more thorough investigations

for the establishment of requirements. [If the urgently needed manpower
is provided as hereby recommended, it will suffice for these programs and
purposes.

Appendix D discusses in more detail the manpower requirements for the
regional boards.
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TABLE 2
REGIONAL BOARD MANPOWER DEFICIT SUMMARY

FRBS;O:Z;\DS?BMS | 7 3 4 5 5 Z 5 . Torals
CLASS nlrlolnlulotniulo| Nl Ao NI H|{D|N{H|{D|N|[H|D|N|H]|D|NIH NH]o |
Executive Offlcer 1 |1 |10 t{ito tlifo{tltfofcfrjoft(t 6160
Executlve Offjcer Il 1ji1lo tlifjofr|i]o 3130
Supervising Englneer 1ol floft}lzfo]2 41014
Senior Engineer 2lz2i015i3f2{1b1joj3f3jo;p7)/a)34t]1|o}3]1|2]310|3]2 0 (27 {17 {10
Associate Enginesr | 1] | 6l2alal itz jrjilayatalifr}ajl i{i{ol2]o|230l2is K
Englneering Assoc. 2| 2|0 2 11| 3]3]0 01t 71710
hsslstant Engineer | 1] 1101411313, 1]2|6]|2]ajf2lo]t|1]oli{o]a]ijo]t]2jr}ipojopi o
Junlor Engineer 611169 i{o]1 71116 '1
Techniclan |1 3]0]3 HEIE ol r{1]ol 8l1]7 ¥
Aid 11 2| 1] 2 (1]
Assoclate Economist | q | Lot :g';
Assoclate Geologlst 'ER [1]o] !
Fish and Wl ldl(fe L
Resources Manager | 1! 0} | 1101 {
Assoclate Blologlst 210l2lfof ) ifojif1joll ({ofif{s6lols 4
Asslstant Blologist 1ot o1 ]
Sub-Totals 65| 1(32[11[21]8 af20] 8li2f39liapsi6)4al2fola|s|6]|3}3]8)4]lal1345977
Administrative ojotolilolr|ojofo}ltlolil1lolii{o]lolojolololojolojolojo|3]0]3 :
Assistants _ ;,,\
Clerical 20 2] olit]sls)2l2{ol sl 3{5lojals{3]2li|3l2/t{3]2/{3]2] 144259 i3
Totals 8| 71 1 {4417 [27 10 a(29(t1{i8laglie3iiols|3h2]6]6]9]5]411]6]5li8)]8d 99 .
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CHAPTER VIHI

WASTE DISCHARGE PROBLEMS

A. COMMUNITY SEWER SYSTEMS

Municipalities or public agencies constitute about 14 percent of all
waste dischargers that are under waste discharge requirements. However,
these discharges contain a very large proportion of the total amount of
pollutants added to the waters of the state.

It is quite uniikely that a court would enjoin a municipal waste discharge
(even if in serious violation of requirements) because of the practical
difficulties of reducing or eliminating entireiy the discharge from com-
munity sewer systems. Therefore, a number of specific procedures are
recommended to promote compliance by municipal dischargers.

I. Additions to Systems

A procecure must be avaiiable to minimize adverse effects resulting from
violations of waste discharge requirements in the operation of a commun-
ity sewer system.

In the event of an existing or threatened violation of waste
discharge requirements by a municipality, county or other
public agency, cease and desist orders may restrict or
prohibit the volume, type, or concentration of waste that
might be added to the system. (Section 13301)

The ability to restrict additions to waste discharges will not only pre-
vent additional violation of existing waste discharge requirements, but
would indirectly bring public pressure on the city fto induce it to com-~
ply with the requirements.

2. Financing Problems

a. Federal Grant Pregram

The federal grant progradm, which at the state level is administered by
the state board in California, (see State-Federal Relationships, page 30)
has been of great assistance to communities in the building of waste
treatment facilities.

There has been some discussion of a state contribution fo sewerage facil-
ity construction financing on a statewide basis in the amount of a mini-
mum of 25 percent of construction costs, fo complement the federal
program. Some states do this. But, while this state contribution on a
statewide basis would reduce the local share of plant costs from &7 per-
cent Yo a minimum of 20 percent of actual cost, (state 25 percent, fed-
eral 55 percent, local 20 percent) it would not increase the total amount
of federal! funds that California would receive. The backlog totaling
$530 million of needed waste freatment and disposal facilities should be
complieted as soon as possible. The present distribution of federal funds
among many local communities is more compatible with this goal than would
be the distribution of a higher proportion of federal and state funds to
relatively few communities. .
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b. Local Government Financing

The Study Panel considered legisliation that would remove local govern-
ment debt timiftation for the purposes of constructing municipal waste
treatment facilities. After considering the implications of such a
removal on the general problem of municipal financing, the Pane! decided
tao forgo recommending at this tTime eiimination of this statutory imped-
iment to the ability of municipalities to finance sewage faciiities.

't is recognized, however, fthat the key Yo water qualify improvement
lies in providing the financial ability to install and provide adequate
waste treatment and dispcsal facilifties.

It is recognized that befter allocation of resocurces is obtained when
gach confributor to the pollution load pays for facilities necessary Yo
treat his wastes. Any relief from this burden fends to cause unwise
economic decisions by the dischargers. This may result in greater costs
to the state as a whole, but may be a necessary burden if the objective
of high quality water is to be achieved.

c. Sewer Service Charges

The state board should be authorized to require the estab-
lishment of sewer service charges by public agencies apply-
ing for federal grant funds when such agencies cannot
otherwise adequately finance the local agency share of the
proposed waste treatment facility. (Section 13606)

The use of sewer service charges is increasingly prevalent. The San
Francisco Bay-Delfa Study for the twelve-county study area revealed that
55.4 percent of the Bay Area revenue for water waste disposal befween
1962/63 and 1966/67 has been derived from sewer service charges. Their
use should be encouraged because they have the following advantages:

{. Costs are distributed amongst the producers of wasfe
who cause the problem.

2. local property taxes are not thereby increased.

3. There is increased flexibility in financing, with the
result that rates can be established to reflect local sit-
vations,

d. State Financing

The State Water Quality Contro! Fund is available for loans approved by
the state board and the Director of Finance to local agencies tor facil-
itles for sewage collection, treatment or export, or for the reclamation
or conveyance of reclaimed water. (Section 13100 et seq. of present law.
Section [3400 of proposed new law.) In recent years the funds available
have been earmarked for the Lake Tahoe area.

The state should consider making additional funds available for loans,
and it should consider a grant program to cover situations where federal,
local and state financing is unable o meet pressing financial needs.
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Such a grant program would be comparable to that of the states which now
contribute 25 percent of sewerage facility construction costs on a stafe-
wide basis to complement the federal grant program.

3. Subdivision Laws

Subdivision laws should be amended in one respect, and supplemented in
another, to help prevent violations of waste discharge requirements, and
to protect against aggravation of viatations.

1. The Subdivision Map Act administered by the State
Department of Rea) Estate should be modified to include
sewage facilities among those public utilities the plans
for which must be included in the notice of intention.
{Business and Professions Code Section 11010. Appendix A,
page 109)

2. The Business and Professions Code should be amended
to require that when acting on tentative subdivision maps
the affected local governmant agency make a factual de-
termination as to whether or not the discharge of waste
from the proposed subdivision would result in a violation
of existing requirements and that such a finding be
rounds for disapproval of a tentative subdivision map.
Business and Professions Code, proposed new Section
11551.6. Appendix A, page 110)

4. Regionai Systems

One of the most important ways to reduce the cost of sewerage facilities
and increase the effectiveness of waste treatment is through coordinated
reglonal plans and systems. Gradually, throughout the state, there is
recognition of this need. The regiona! boards have been given the re-
sponsibilify to'coordinate implementation with local agencies, but they
cannot force such cooperation. Many times there are issues within local
goverament that will cause a city, county or district to avoid or frus-
trate a cooperative sewerage plan in order o achieve other governmental
objectives.

The statewide interest in waste treatment and disposal is evidenced by

the history of legislation and study of the problem in California. If
there are local governmental problems (and financing is the major one),
they should be solved directly by The legislature; in this way the most
economical and efficient solutions to pollution probiems will not be
trustrated. The state board, acting as the grant agency, should work with
the Federal Water Pollution Confrol Administration fo use the federal
grant program to insure the regional cooperation. Careful study should

be made of methods of implementing regional schemes. These have been dis~
cussed in detail in the San Francisco Bay-Deita Report, and that work has
statewide implications. 1t must be emphasized that the sbove recommenda-
t+ions with regard fo community sewer systems are only first steps and, if
they are not adequate, more stringent devices may be necessary in the
future. -
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5. Consolidation of Special Districts

The Two prerequisites for the construction of sewage treatment and dis-
posal facilities are the ability to finance and an appropriate govern-~
mental structure. The financiai aspects have been discussed in other
sections of this report. Public agencies that dispose of waste range
from cities to special districts which are sometimes administered by
counties. By far the largest number of waste disposing agencies are
special districts. There has been a commendatle tendency in some of the
metropolitan areas of California toward consolidation of waste disposing
agencies, but in others, despite strenuous efforts of regional water
qual ity control boards and others interested in more efficient and effec-
tive pollution control, the existence of separate special districts has
promoted continued pollution.

The existence of many sources of waste increases the problem and diffi-
culty, and in most cases the cost, of coilection, treatment, and disposal.
in some instances a small district will insist on continuing to operate
and expand its own freatment pfant although connection to an efficient
regicnal system may be close at hand.

With the establishment of local agency formation commissions in each
county of the state, the state decided to regulate the estabiishment and
expansion of local government units. The program can provide an effec—
tive method, allowing the voters in a local district to determine whether
or not their facilities should be consolidated with an existing district
or city. At present, the district itself or an affected district or city
can initiate proceedings for dissolution, consolidation, or reorganiza-
tion.

Since regionazl boards are in a prime position to determine the effective-
ness of waste treatment facilities that are constructed in meeting water
quality objectives, and since waste dischargers frequently use their in-
ability to finance (because of size) as a reason for a delay in time
schedules, it is appropriate that the regional boards be given the author-
ity to initiate dissolutions, consolidations or reorganizations to the
local agency formation commission in the affected county or counties.
This would in no way remove the authority of the local agency formation
commissions, the board of supervisors, and uitimately the people of the
district to decide the district's tate. 1t would, however, allow initia-
tion of proposals to accompiish more effective pollution control. This
cannot be done under present law.

The District Reorganization Act should be amended as promptly
as possible to allow regional boards, after appropriate hear-
ings, to adopt a resclution initiating a consolidation, disso-
lution, or reorganization of a special district rendering
sewerage service.

B. AGRICULTURAL WATER USE

Since by far the largest percentage (about 90 percent) of the water used
in California is used for irrigation, any evaluation of effects on water

~40-

SBAR—002176




quality must give consideration Yo irrigation practices and problems.
These practices and problems fall into three genera! categories.

I. The Minera! or Salt Problem

The practice of irrigation increases the minesral content of downstream
waters which receive the irrigation return flows. |f agricultural land
is not properly irrigated and drained, salts build up in the soil and
ultimately make it sterile. The proposed construction of agricultural
drainage facilities of the Central Valley to preserve agricultural land
and protect this other priceless natural resource have brought this prob-
lem to everyone's attention. 1+ is, however, a problem that involves
agricuitural practices, management of irrigation systems, and the plan-
ning of water development projects. This problem is not easily solved
through the conventional process of regulation of waste discharge.
Regiona! Board activity in this fieid has been extremely limited. Some
requirements have been placed on runoff waters or waste discharges from
heavy agricultural uses such as catfle feedlots. 1+ is likely in the
future that there wili be the need for additicnal regulation of wastes
from agriculture, but the quality problems created by use of water for
irrigation are not readily amenable to solutfion in this fashion.

Long-range wafer guality control planning on an integrated basis, consid-
ering all factors that affect water use, will provide the means to deter-
mine the actions required to protect water quality from the effects of
waste water from irrigated agriculture. The needs again focus on protec-
tion of land and water, as well as the uses of other segments of our
econcmy and the needs for long-term resource and environmental protection
must ail be satisfied. Such water planning activities should recommend
agricultural practices as well as any needed legisiation to insure the
tong-term protection of our [and and water resources.

2. Pesticides

Extensive studies of the use of pesticides, and particularly of the
chlarinated hydrocarbons, have shown alarming residual concentrations in
fish and fowl across wide areas of the earth, as well as here in Califor-
nia. Present accumulations of These toxic, nondegradable chemicals are
causing heavy mortality in some birds and perhaps in fish. These concen-
trations do not seem to be dangerous to people in the amounts now found
in California, but there is legitimate concern for the future. The
country of Hungary is reported last summer to have banned the use of DDT,
and the State of Wisconsin is now considering similar tegisiation.

There has been a tendency toward increased use of organic phosphates
which are degradable. This {s an important and encouraging trend. How-
ever, if the use of chlorinated hydrocarbons is continued, it witl prob-
ably be necessary Yo regulate This problem at its source rather than at
the point of application. The state board should continue the work that
has been initiated in this area by the Bay-Delta Study.

The choice and use of pesticides and herbicides in agriculture have not
been and cannot be directly regulated by the water quality control boards.
Such regulation is outside the scope of present water qualify law. How-
ever, discharges of waste water into the waters of the state can be
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reguiated. 1f any upstream additives cause an unreasonable degradation
of water quality at the discharge point, they can be regulated indirectly
by establishment of requirements on the discharge itself or on the re-
.ceiving waters.

The California Department of Agriculture has a procedure for testing and
approving for use all different kinds and brands of pesticides and herbi-
cides. However, This testing is entirely directed to the safety of food
products for human consumption. 1T in no way relates to the agricultural
return flows carrying residual wastes directly or indirectly into the
waters of the state.

3, Fertilizers

Nutrients such as the compounds of nitrogen and phosphorous directly af-
fect the food chain. Nutrients may be removed by collection and treatment
of agriculturat drainage water. This is expensive, and has not yet been
done on any large scale. Significant additional research is needed in
biostimulation and related fieids as recommended in the San Francisco
Bay-Delta Program.

C. WASTE WATER RECLAMATION

The Legislature enacted the Waste Water Reclamation and Reuse Law in 1967.
Modifications in the law recommended by the Study Paneil are primarily tech-
nical but specific provisions are beling added to clarify the establ ishment
of water reclamation requirements and enforcement provisions.

Where there 1s a potential direct public health danger, as in the case of
projects to use reclalmed water, the projects must be designed and operated
to ensure reliabifity.

Design criteria should be established by the State Department
of Public Health as part of statewide reclamation criteria in
order to provide an adequate degree of reliability of perfor-
mance in project operation.

D. OIL PROBLEMS

In California, oil well drilling Is subject to statutory regulations admin-
istered by the Depariment of Conservation through its Division of Oil and
Gas. These regulations emphasize safety and conservation of ofl and gas,
and also include some references to the prevention of poliuticon of water.
For instance, Public Resources Code Section 3220 requlires owners or opera-
tors of wells to "shut out detrimental substances from strata containing
water sultable for irrigation or domestic purposes ..." The Department of
Conservation has not to date adopted supplementary administrative regula-
tions covering this subject In the California Administrative Code.

0il wells drifted on dry land offer relatively confroliable probiems
of potential pollution to surface and groundwaters of the state. But
the 1969 discharge in an area under federal jurisdiction outside of
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Californial's ocean baundaries off Santa Barbara has focused attention

on special problems relaring to oil welis focated in salt or fresh

water areas, where the water can serve to disperse oil from unidentified
or unconfrollable sources or seepages, and where the depth of the facil-
ity makes control extremely difficult and, perhaps, impossibie. The
result of such dispersal can be widespread water pollution.

The state lands within California's fhree-mile ocean boundaries, and in
California's inland water and estuary areas, are administered by the
State Lands Commission, which decides when and where to issue leases for
oil well drilling and production. Such Jeases are of course subject To
the regulations of the Cepartment of Conservation. Under joint proce-
dures worked out several years ago by the Division of Oil and Gas and
the state and regionat boards, the oil operafor reports proposed dis-
charges of waste to the Division of Qil and Gas and to the appropriate
regional board. The latter issues waste discharge requirements, which,
it is emphasized, are directed only to the planned discharge of waste;
they do not contemplate a Santa Barbara type sifuation.

There is an urgent need that all California agencies involved
in 0il well drilling review all procedures to prevent the
occurrence of pollution from oil wells. The state and regional
boards must play a responsible role in the initial review and
approval of such operations and in the remedial or clean-up
work made necessary by oil spills.

There is a similar need to develop emergency plans to deal
with effects of disasters to ships, particularly tankers.

E. VESSEL WASTES

Recently introduced federal legistation (S 7, 91st Congress, 1st session)
provides for a federal control program for control of individual vessel
sources ot poliution to be implemented by 1971. An article in the
December 1968 Water Pollution Cantrol Journal inciuded the following
summary of the present nattonal situation:

"i. Twenty-one states did not control pollution discharges
from watercraft.

2. Twenty-nine states had faws partially controliling discharges.
3. Twelve states prohibited any discharge of wastewater.
4, Fifteen states required only minimal treatment.

5. Four states required approved treatment devices that were
not specified.

6. Twenty-ona states required such devices.

7. Twelve states approved on-board incinerators.
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""Many organizations have researched the question of just how
much polilution watercraft adds to the waters. Many of these
reports are conflicting. Some say that the tota! watercratt
nollution is equivalent to that created by a city of half a
million people. Ofher reports state that the contribution of
watercraft poilution is negligible in relationship to that
created by municipalities and shore-based industries.

"Regardiess of the amount, poffution by watercraft contributes
to the total problem. It should be and can be controlled.
Pumping raw wastewater info waterways can cause diseases such
as infectious hepatitis, dysentery, typhoid, shigellosis, para-
typhoid fevers, and ofthbers. Raw wastewater, in addition tfo
causing health problems, is unsightly and can lower real estate
values of shore property. Polluted waters also will eliminate
aquatic life and other wildiife.”

With public concern for the pollution problem at an all-time high, it
is likely that proposed federal legisiation may be passed in some form.
The present proposal is to define the word vessel to include every de-
scription of watercraft used, or capable of being used, as a means of
transportation on the navigable waters of the United States.

Assuming that the federal legisiation is enacted in substantially its
presently proposed form, there wil{ remain severa! broad areas need-
ing early California legislation and regulation. One such area is that
of the thousands of pleasure boats operating in fresh water locations
which are not made subject Yo the proposed new federal legislation but
where there may be an actual hazard from disease. Another area that
needs Calitornia regulation consists of marinas where unregulated or
insufficiently regulated waste disposal from boats may result in poliu-
tion or nuisance.

One technical detaif that has frustrafed those dealing with this problem
in California is the argument of some boaters that until shore-side
tfacilities are provided for pumpout of waste holding facilities, the
boaters should not be reguired to install them. The other side of the
coin is that the instalilation of shore-side facilities has been held up
because those responsibie say that until boats are equipped with holding
facilities, shore connections are not needed. The Study Panel believes
that these fronts must both be attacked at the same time. The recommen-
dations below are designed to achieve this.

The Study Panel makes the following specific recormendations as a start
toward effective state action to control vessel pollution:

Separate legislation should be enacted at the earliest oppor-
tunity to give the regional boards authority:

1. To hold marina, harbor and port operators responsibie
for posting of notices, construction of convenient on-shore
toilet facjlities, on-shore waste receiving or holding tanks,
and/or dock-side sewage connections when a regional board
has prohibited discharges of waste into waters of the state
at these marinas, harbors and ports.
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2. In the event the dock or marina operator should fail

to implement these programs and conduct his operation so

as to avoid the discharge of waste in an area where pro-

hibited by a regional board, he should be compelled to do
o

3. As an alternate to 1. and 2., the provisions in the
recommended houseboat legislation could be broadened to
apply to marinas.

I+ the pending federal legislation passes it would in a sense be comple-
mentary to the above recommendation because shore-side facilities are
essential if on-board facilities of the holding variety are approved by
the federal goverament. 1f fthis federal legislation does not pass, the
State Water Resources Contro! Board should expedite a2 study of a state
program as compatible as possibie with those programs adopted by other
states establishing criteria for on-board facilities and a program re-
quiring their instattation. The study should give full consideration
to vessel type, size and the costs and benefits invoived. 11 should
also give consideration to the development of regulations adapted Yo
California where those generally well suited to Wisconsin (an example)
might not be appropriate or necessary.

The Study Panel belleves it is not practicable to reguiate small boats
that do not have toilets, and that state reguliation of boats to achieve
contro} over occasional discharge of pleasure craft into the open waters
of the ocean is pot necessary.

The problem of waste from large ships has proved exceedingly complicated.
The pending federz! legislation includes them, but only as fo sanitary
wastes. There are many other types of wastes that can be extremely
damaging to +he environment, inciuding galley wastes, bilge pump-out,

and other washed-down waste, depending upon the function of the vessel.
Since large vessels have a long iife, it will be many years after the
adoption of federal criteria requiring the installation of ship-board
treatment and/or holding devices before all the thousands of vessels in
international and coast-wide service can be fitted with approved devices.
In fact, even if This occurs, there will be great difficulty in insuring
proper operation of fthese facilities.

The state should launch a one-year study as necessary to
supplement current studies by the U. S. Navy and Coast
Guard on the provision of dock-side facilities, flexible
facilities to connect to and receive waste from ships of
existing design.
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' CHA
® PTER IX
PROBLEMS NEEDING FURTHER STUDY
Time or circumstances did not permit the needed study, the full develop-
ment of background issues and facts, or the full discussion with vitally
. concerned parties needed in connection with several important probiems
® that reiate to the water qualify control program.

A. FISH AND GAME CODE SECTION 5650

One of California's agencies most vitally concerned with the quality of
® the waters of the state is the Department of Fish and Game. I¥s wardens
and deputies are located in all regions of California, enforcing not only
fishing laws and regulations, but also heiping to make sure fhat no poi-
Jution occurs which would damage fish or wildlife. Fish and Game also
is consulted with respect to water quality objectives needed in policies
{proposed to be renamed water quality control plans) and in waste dis-
® charge requirements.

Two of the more important sections in the Fish and Game Code are 5650 and
5651 which provide:

5650: It is unlawful to deposit in, permit fo pass into, or
place where i1 can pass into the waters of this state any of
® the following:

(a) Any petroleum, acid, coa! or oil tar, lampblack,
aniline, asphalt, bitumen, or residuary product aof
petroleum, or carbonaceous material or substance.

® (b) Any refuse, liquid or solid, from any refinery,
gas house, tannery, distillery, chemical works, mill
or factory of any kind.

(c) Any sawdust, shavings, slabs, edgings.
® ’ (d) Any factory refuse, lime, or slag.
(e) Any cocculus indicus.

{(f} Any substance or material deleterious to fish,
ptant |ife, or bird life. .

L 5651. Whenever it is determined by the department that a con-
tinuing and chronic condition of pollution exists, the depart-
ment shall! report such condition to the appropriste regional
water poliution (quality) contro! board, and shall cooperate
with and act through such board in obtaining correction in ac-
cordance with any laws administered by such board for control
® of practlices for sewage and Industrial waste disposal.

On its face, section 5650 is so sweeping in its prohibitions that it 1it-

erally prohibits practically any and every discharge of waste into the waters
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state, inctuding discharges of waste in full compliance with waste dis-~
charge requirements issued by a regional board, and regardless of the
fact that neariy all requirements adopt the informal recommendations of
representatives of Fish and Game. The state board should immediately
initiate appropriate steps fo achieve a resolution of this probiem.

B. WASTE O1SPOSAL FROM MOBILE HOMES

This probiem has been ignored To date in many areas of the state, and
will become increasingiy acute.

C. PREVENTION OF LAKE EUTROPHICATION

Eutrophication and its consequent abnormal algal growths in the Tahoe
Keys at Lake Tahoe is largely the result of natural processes at work in
semienciosed areas of the lake. Jurisdiction of the regional boards is
based upon discharges of waste, yet only very minor man-made wastes are
understood to be Involved in this eutrophication at the Tahoe Keys.
Similar afgal growths occur in ofher enclosed portions of Lake Tahoe
waters, as well as other  bodies of water throughout the state, located
apart from houses and peopie. |t follows that city or county ordinances
or additional state laws are needed to cope with this type of problem.
The specific problem at the Tahoe Keys may be headed towards solution by
the adoption and enforcement of ordinances that will require circulation
of water in these areas sufficient to prevent eutrophication.

D. (INDUSTRIAL WASTE HAULING

Consideration was given fo the problem of indiscriminate dumping by in-
dustrial waste haulers in the lLos Angeles and San Francisco mefropolitan
areas, Suggestions ranged from the regional board ticensing of waste
haulers to requiring the establishment of local ordinances for such ac-
tivities. The regulation of waste haulers is a compticated subject in-
volving local government, reqgulation of the waste dumps, and policing.
It is recommended that the State Water Resources Control Board, in con-
junction with the regional boards, develop and implement a program for
regulation of industrial waste haulers and make necessary legisliative
recommendations to the next session of the Legisliature.

E. DELAYED POLLUTION

This probiem arises, for example, where grave!l pits are converted to

dump sites, subject during filling to what are considered to be fight and
appropriate regulations to prevent seepage of toxic wastes into the ground-
waters or to runoff into 'surface waters of the state, After the dump site
is filled and covered, the surface above the gravel pit is developed as 2
subdivision or for another purpose. Then pollution is found, and traced

to a leak or seepage -~ possibly caused by an earthquake or land subsi-
dence - from the dump waste. Problem: What ¥o do, who is fo do it, and
who is to pay for correction.
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F. POSSIBLE NEED TO REVISE HEALTH AND SAFETY CODE, SECTION 6644

One sanitary district believes strongly that present requirements of
section 6644 of the Health and Safety Code should be amended to modify
its two-third majority requirement where sewer works essential o public
health are involved. The district's recommendations are:

1. Amend section 6644 to requice a three-fifths rather than
a two-thirds favorable vote for bond issues. A precedent
already exists in the case of the San Francisco Bay Rapid
Transit enabling legisiation.

2. Add section 6644.1 Yo allow passage of bonds by a sim-
ple majority in the event a county heaith officer finds that
sewers are necessary as a health measure. This proposai is
+he same as the original section 6644.| which was on the
books for many vears, but which expired on September |, |965.

G. OTHER PROBLEMS PREVIOUSLY D{SCUSSED

In addition to the foregoing matters requiring further study, the legis-
lature should immediately initiate intensive studies to find solutions
to a number of other water quality problems discussed in earlier sec-
+ions of this reporf. These studies should cover problems of local
waste facility financing, (including the possibility of a state grant
program), control and use of pesticides and fertitizers, prevention,
clean up and abatement of oil pollution, and the disposal of large-
vesse| wastes by dock-side facilities or other means.
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ADDITIONAL OR MODIFIED RECOMMENDATIONS BY THE
@ STATE WATER RESOURCES CONTROL BOARD

The State Water Resources Control Board on March 20, 1369,

adopted the recommendations herein for transmittal to the

California Legislature as State Board recommendations, but

indicated that it would have several minor and additional
P changes. They are as follows:

1. Section 13203, on page 15, revise section to read:

. 13203. The officlal designation of each regional
board shall be: "California Regional Water Quality
Control Roard, L

® The purpose of this amendment would be to make clear by the
title that the board in question is a regional board, and not
the regilonal office of California's State Board.

For clarification, section 13200(c) on page 13, line 16,
should be revised to read in part:

® (&) North eeastal Coast region, . . .

Also for clarification, section 13200(c) on page 13, line 35,
should be revised to read in part:

(c) Central eesassal Coast region, . . .

(The effect of these changes for clarification would be, for
® example, the title:
"California Regional Water Quality Control Board,
North Coast”, not "North coastal”.)

Other changes would be needed to all sections which refer by
title to the name of the regional boards. These changes
PY would be numercus, but are considered to be important.

2. Section 1243, on page 4, make the first sentence, which
starts on line 4&, subsection (a). Make the second sentence
subsection (b).

These two sentences are sufficiently unrelated that the sub-
- section approach would add clarity.

3. 1In section 13201{a), on page 1l&, in line 42, delete:
"in the Resources Agency."

This matter is already covered by an amendment to Government
Code, section 12805, which is section 25 of the bill, on
- ‘page 41. The purpose of this amendment would be to clarify
L J ) intra-agency relationships.

4. Section 13163(a), revise to read in part:

1316§£a). The state board shall cogrdinate water-

quality-related investigations of state agencies,
recog%izing that other state agencies have primery

e staftutory responsidlillty for conductling such inves-
tigations, and shall consult wIth the concerned
regional boards in implementing this section.
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INDEX TO CHANGES TO THE WATER CODE"

DIVISION,

Chapter, Nature

Article or New 0ld of

Section Number Number Heading Change

DIVISION 1. 1. GENERAL STATE POWERS none
OVER WATER

Sec. 175. 175. amend,

" 183. 183. "

" 185. 185. it

" 186. 186. "

" 230. 230. "

" 231. gsl' "
DIVISION 2, 2. WATER none
Part 1. 1. General Provisions "
Sec. 1058. 1058. amend.

kid 1075. 1075' n
Part 2. 2. Appropriatlion of Water none
Sec. l242.5 none new

" 1243, 1243, amend.

" 1257. 1257. "

" 1258, 1258. "

" 1259. none new
Part 3. 3. Determination of Water none

Rights
Chap. 2.5 none Adjudications to Pro- new
’ tect the Quality of
Groundwater
Secs. 2100, - none new
2103.
DIVISION 6. 6. CONSERVATION DEVELOP- none
MENT, etec.
Part 6. 6. Water Development none
Projects
Ssc. 12617.1 none new
12623.1
DIVISION 7. T. WATER QUALITY none
Chap. 1. 1. Policy "
Sec. 13C00. 13000. amend.
13000.1
13000.2
" 13001. 13003. "
: 13000.3
" 13002. l%OOl. amend;
new in
part

*Unindexed changes 1nclude Sections 11010. and 11551,6(new)
of the Business and Professions Code; Sections 11558.,
11558.1(new), 11563., 11563.1{(new), and 12805. of the Govern-
ment Code; Sections 151. and 152.(repeal) of the Harbors and

Navigation Code; and Sections 4458.(repeal),and 5410. of the
Health and Safety Code.
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DIVISION,
Chapter, Nature
‘Article or New 01d of
Section Number Number Headlng Change
Chap. 2. 2. Definitions none
Sec. 13050. 13005. amend;
new 1in
part.
" —-- 13006. repeal.
" 13060. -= new
Chap. 3. 3. State Water Quality none
Control
Art. 1. none State Water Resources new
Control Board
Sec. 13100. " "
Art. 2. - 1. Water Quality Advisory amend.
Comm. :
Sec. 13120, 13015. "
" 13121. 13016. "
" 13022. 13017. "
" 13023. 13018. "
" 13024, 13019. "
Art. 3. none State Policy for new
Water Quality Control
Sec. 13140. 13022.1 amend.
13022.2
" 13141. none new
1 13142. n "
1 13143. n 1
n 131”1“ n n
" 13145, 13022.2 amend.
" 13146, part of "
13022.1
" 13147. 13022.4 "
" none 13025. repeal;
w " 13025.5 replaced
by 13320.
Art. i 2. Other Powers amend.
and Duties of the
State Board
Sec. 13160. in part, new;
13600. amend.
" 13161. none new
¥ 13162. 13024, amend.
" 13163. none new
" 13164, parts of amend.
’ 13022.1
13022.3
Y 13165. 13025.7 "
" 13166. none new
it 13167. n 1t
" 13168. 13020. amend.
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DIVISION,
Chapter, Nature
Article or New old of
Section Number Number Heading Change
Chap. b, L. Regional Water Qual- amend.
ity Control
Art. 1. 1. Organization and "
' Membership of Re-
gional Boards
Sec 13200. 130L0. "
N 13201. 13041, "
" 13202. 13042. n
" —-— 13042.5 repeal;
" 13203 -- 325 13201
" 13204, 13043, amend.
" 13205. 13044, "
" 13206. 13045, "
Art. 2. 2, General Provisions Re- n
lating to Powers and
Duties of Regional Boards
Sec. 13220. 13050. "
b 13221. 13051. "
i 13222. - new
" 13223, none u
" 13224, in part, amend.
13052. (e)
" 13225, 13052. "
Art. . none Regional Water Qual- new
1ty Control Plans
Sec. 13240, 13052.(e) amend.
" 13241, none new
1t 132“_2 . 1y "
" 132&3. 13054,3 amend.
" 13244, in part, "
13052.2
v 13245, in part, "
13052.2
" 13246, in part, "
13052.2
" 13247. 13052.3 "
Art. L, none Waste Discharge Re-  new
quilrements
Sec. 13260. in part, news;
13053. amend.
13054,
" 13261 13054, 4 "
" 13262. in part, "
13063.
" 13263.  13002. "
13054,
13054 1
13054.2

(3)
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DIVISION,
Chapter, Nature
Article or New 01ld of
Sectlon Number Number Heading Change
Sec. 13264, none new
131 13265’ M i "
" 13266. " "
i 13267. 130585. amend.
N 13268. 13055.1 Y
" 13269. in part, new;
13054. amend.
Chap. 5. part of Enforcement and Implementa- new
4, tion
Art. 1. none Administrative Enforcement "
and Remedles by Reglonal
Boards
Sec. 13300. " "
1 13301. 13060. amend
: 13302, none new
13303.
" " n
" %g%g;: n "
Art. 2. " Adminlstrative Enforcement "
and Remedles by the State
Board
Sec 13320. 13025. new;
13025.5 amend
" 13321. none new
Art. . " Judicial Review and Enforce- »
ment
Sec. 13330. in part, new;
"13063. amend
" 13331. none ‘ new
Art, L. . Summary Judicial Abatement amend
Sec. 13340. 13080. "
Art. 5. none Civil Monetary Remedies new
Sec. 13350- " "
Art. 6. " General Provisions Relating "
to Enforcement and Review
Sec. 13360. 13064, amend.
" 13361. none new
Chap. 6. 5. State Financial Assistance amend.
Art. 1. 1. State Water Quality Control none
Fund
Sec. 13400. 13100. amend.
. 13401, 13101. "
Art. 2. 2. Loans to Local Agencies none
Sec. 13410. 13110. amend.
v 13411, 13111. .“
" 13412, 13112. "
" 13413, 13112.5 "

(&)
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DIVISION,
Chapter, Nature
Article or New 014 of

: Section Number Number Heading Change
Sec. 13414, 13113. amend.

v 13415. 13114, “

" none 13115. repeal.

" 13416. 13125. amend.

" 13417. 13126, "
Art -- 3. repeal.

n 3. - State Water Pollution new

Cieanup and Abatement
Account
Sec. 13340.~ none new
13342,
Chap. 7. 6. Water Reclamation amend
Art. 1. 1. Short Title none
Sec. 13500. 13500. amend
Art. 2. 2. Declaration of Policy none
Sec. 13510. 13510. amend

e 13511 13511. "

" 13512. 13512. v
Art. 3, State Assistance none
Sec. 13515. 13515. . amend
Art. L, Regulation of Reclama- "

tion
Sec. 13520. 13520. "

" 13521. 13521. "

" 13522 13522, "

" 13523. 13523. N
- 13524 none new

1t 1352 5 " 1

" 13526 ” "

" 13527. 13524, amend

» 13528. 13525. "
Art. 5. 5. Surveys and Investi- none

gations
Sec. 13530. 13530. amend,
Art. . none Waste Well Regulatlion new
Sec. 13540, " u

n 1,3541 i n

Chap. 8. 6.5 Federal Assilstance amend.
for Treatment Facil-
ities

Sec. 13600. 13600. "

" 13601. 13601. "

" 13602, 13602. none

" 13603. 13603. "

x 13604, 13604, amend.

" 14808: e o

" 07. 605. none

; o a0

(5)
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®
DIVISION, .
Chapter, Nature
Article or New 01d of
® Section Number  Number Heading Change
A ‘ Chap. 9. none Waste Treatment Plant new
Operator Qualifications
Sec. 13625.- " "
e . 13630. e
®
Chap. 10. 7. Water Wells and Cath- none
odic Protection Wells
Art. 1. 1. Declaration of Pollcy none
" 1.5 2. Definitions arsend.
. " 2. 3. Reports "
P ! 4, 4, Quality Control none
Sec. 13800. 13800. "
" 13801. 13801. amend,
" 13802. 13802. "
" 13803. 13803. none
" 13804. 13804, amend.
" 13805. 13805, "
o " 13806. 13806, i
Chap. 1. none Discharges from House—- new
boats on or in the
Waters of the State
Secs. 13900.- " new
® 13508,
®
®
®
o
X (6)
L ]
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" An act to amend Sections 175, 133, 185, 186, 230,
231, 1053, 1075, 1243, 1257, and 1258 of, to add Sections
1242.5, -1259, 12617.1, and 12923.1 to, to add Chapter 2.5
(commencing with Section 21C0) to Part 3, Division 2 of, to
repeal Division 7 (commencing with Section 13000) of, and to
add Division 7 {commencing with Section 13000) to, the Water
Code, to amend Section 11010 of, and to add Section 11551.6
to, the Business and Professions Code, to amend Sections
11558, 11563, and 12805 of, and to add Sections 11558.1 and
11563.1 to, the Govermment Code, to amend Section 151 of,
and to repeal Section 152 of, the Harbors and Navigation Code,
to amend Section 5410 of, and to repeal Section 4458 of, the
Health and Safety Code

* X H K *

WATER CODE
DIVISION 1. GENERAL STATE POWERS
OVER WATER
Chapter 2. Administration Generally
Article 3. State Water Resources

Control Board
* W K X K

Section 1. Section 175 of the Water Code 1s
amended to read:

175. There is in the Resources Agency the State
Water Resources Control Board consisting of five members
appointed by the Governor. One of the members appointed
shall be an attorney admitted to practice law in thils state

who is qualifiled in the fields of water supply and water

-1-
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rights, one shall be a registered civil engineer under the
® laws of this state who is gqualified in the fields of water

supply and water rights, one shall be a registered civil

engineer under the laws of this state who is experienced in
sanitary engineering .and who is gualified in the field of
water quality, one shall be qualified in the field of water
guality, and one member shall not be required to have spe-
cialized experience.

Each member shall represent the state at large and

not any particular portion thereof and shall serve full time.

The appointments so made by the Governor shall be subject to
confirmation by the Senate at the next regular or special
session of the Legislature, and the refusal or failure of the
Senate to confirm an appolintment shall create a vacancy in

® the office to which the appointment was made.

{Note. It is understood that members of the state
board are considering the advisability of eliminat-
ing the word "Resocurces" from "State Water Resources
Control Board". Such a change would help in avoid-

® ing confusion between the names and authority of the
state board and the Department of Water Resources.
The Study Panel would support such a change. One
other state (Virginla) has a comparable board named
"State Water Control Board".)

Section 2. Section 183 of the Water Code is

®
smended to read:
183. The board may hold any hearings and conduct
any investigations in any part of the state necessary to
¢ -carry out the powers vested 1In 1t, and for such purposes has
the powers conferred upon heads of departments of the state
by Article 2 (commencing wlth section 11180}, Chapter 2,
» Part 1, Division 3, Title 2 of the Government Code.
-2
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Any hearing or investigation by the board, exeeps

including hearings pursuant to section 13245 but excluding all

other hearings or investigations pursuant to Division 7 of

this code, may be conducted by any member upon authorization
of the board, and he shall have the powers granted to the
board by this section, but any final action of the board shall
be taken by a majority of the members of the board at a meet-
ing duly called and held.

All hearings held by the board or by any member
thereof shall be open and public.

(Note. Amendment would permit hearing pursuant to
section 13245 conducted by less than a full state
board orn a water guality control plan {(now called
a policy) proposed by a regional board. There is
ne intention to minimize the importance of hear-
ings within a region on such plans. However, the
state board members will be very busy, and there
are a total of over 250 areas in California which
will eventually be subject to separate water gqual-
ity control plans. Although the hearing pursuant
to section 13245 might be conducted by less than
the full board, the full state board would be re-
guired to conslder the results of that hearing,
and to decide as a full board whether to approve
the regional water quality control plan.)

Section 3. Section 185 of the Water Code 1s
amended to read:

135. The board shall adopt rules for the conduct of
its affairs in conformity, as nearly as practicable, with the
provisions of Chapter & 4.5 (commencing at section 11370),
Part 1, Division 3, Title 2 of the Government Code.

{Note. To correct an error.)

Section 4. Section 186 of the Water Code is
amended to read:

186. The board shall have such powers, and may
employ such legal counsel and other personnel and assistance,

-3~
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as may be necessary or convenient for the exercise of its
duties under Division 2 {commencing with section 1000}, ex-
Eept Part 4 (commencing with section #000) and Part 6 (com-
mencing with section 5900) thereof, Part 2 (commencing with
section 10500) of Division 6, and Division 7 (commencing
with section 13000) of this code.

‘ For the purpose of administration, the board shall
organize itself, with the approval of the Governor, in the
manner it deems necessary properly to segregate and conduct
the work of the board. The work of the board shall be di-
vided into at least two divisions, known as the Division of
Water Rights and the Division of Water Quality Cens¥el. The
board shall appoint a chief of each division who shall super-
vise the work thereéf and act es technical adviser to the
board on functions under his Jjurisdiction.

The Attorney General shall represent the board and
the state In litigation concerning affairs of the board un-
less ancther state agency, represented by the Attorney General,
is a party to the action. In such case the legal counsel of
the board shall represent the board. Sections 11041, 11042,
and 11043 of the Gove;nmeﬁt Code are not applicable to the
State Water Resources Control Board. The legal counsel of
the board shall advise and furnish legal services, except
representation in litigation, to the regional boards upon

their request.
* ¥ A O R
Chapter 2.5. Miscellaneous Powers
of Department
Article 2. Surveys, Investigations,
And Distribution of Water

- N P
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Section 5. Section 230 of the Water Code is
amended to read:

230. The department, either independently or in
cooperation with any person or any county, state, federal,
or other agency, or upon the request of the State Water
Resources Control Board, to the extent funds are allocated
therefor, shall conduct surveys and investigations relating
to the reclamation of water from sewage or ether wastes for
beneficial purposes, including but not limited to the deter-
mination of quantities of such water presently wasted, and
possibilities of use of such water for recharge of under-
ground storage or for agricultural or industrial uses; and
shall report to the Legislature and to the appropriate regional
California water quality control board thereon, annually.

(Note. Amendment conforms to new definition of
waste. )

Section 6. Section 231 of the Water Code 1is
amended to read:
231. The department, either independently or in
cooperation with any person or any county, state, federal
or other agency, shall investigate and survey conditions of
damage to quality of underground waters, which conditions
are or may be caused by improperly constructed, abandoned
or defective wells through the interconnection of strata
or the introduction of surface waters into underground
waters. The department shall report to the appropriate region-

al California water peilusien guallty control board its
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recommendations for minimum standards of well construction in
any particular locality in which it deems regulation neces-
‘sary to protection of quality of underground water, and

shall report to the Legislature from time to time, its
recommendations for proper sealing of abandoned wells.

{Note. Amendment to correct oversight.)

* #* K K ¥
DIVISION 2. WATER
Part 1. General Provisions
Chapter 2. Administrative Provisions
Generally
P I

Section 7. Section 1058 of the Water Code 1is
amended to read:

2058. The board may make such reasonable rules
and regulations as it may from time to time deem advisable
in carrying out its powers and duties pnder this divisien
code.

(Note. Amendment would authorize state board

to issue regulations with respect to water
quality under the provisions of division 7.)

B R A
Qhapter 3. Witnesses and Production
Of Evidence
Section 8. Section 1075 of the Water Code is
amended to read: v
1075. As used in this chapter, "proceeding”

- means any inquiry, investigation, hearing, ascertainment,

-6~
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or other proceeding ordered or undertaken by the board
pursuant to this diwisiern code.

(Note. Amendec definition would include proceed-
ings relating to water quality pursuiani. to
division 7. The effect of the amendment would

- e to-authorize the state board to administer

e oaths and issue subpoenas for the attendance and

giving of testimony by witnesses and for the

- production of evidence in proceedings relating
to water quality as well as in proceedings
relating to water rights.)

. B I
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Part 2. Appropriation of VWater*

Chapter 1. General Provisions
* % F * H®

Section 9. Section 1242.5 is added to the Water
Code to read:

1242.5. The board may, whenever it is in the
public interest, approve appropriation by storage of water
to be released for the purpose of protecting or enhancing
the quality of other waters which are put to beneficial uses.

(Note. New section. Would specifically authorize
board to approve intended use from projects, such

as New Melones, which contemplate some storage
and conservation of water to improve downstream

*The 3State Water Fesources Control Board (operative on
December 1, 1367) was created by Chapter 284, Statutes of
1967, by consolidating the functions of the predecessor
l4-member, part-time State Water Quality Control Board and
the 3-member, full-time State Water Rights Board. The
consolifation was intended to fTacilitate consideration of
the Interrelationships between water quantity and water
quality.

Water Code section 174 provides in part:

"It is also the intention of the Legislature to
combine the water rights and the water pollution
and water quality functions of state government
to provide for consideration of water polliution
and water quality, and availability of unappro-
priated water whenever applications for appro-
priation of water are granted or waste discharge
requirements or water quality objectives are
established."

Section 1258 provides in part:

"In acting upon applications to appropriate water,
the board shall consider water quality objectives
..." (See section 1258, below, as proposed to be
amended. )

The proposed new sections and amendments to sections in
Part 2 are intended to help implement the coordinated

consideration of water quality and water rights.

-9-

SBAR—002201




water quality for protection of beneficial uses.

® Will make California law consistent with Federal
Water Pollution Control Act (33 U.S.C. 466 et seq.),
particularly with its section 3(b) (1), which
provides:

"In the survey or planning of any reservoir
PY by the Corps of Engineers, Bursau of Recla-
mation, or other federal agency, considera-
tion shall be given to inclusion of storage
for regulation of streamflow for the purpose
of water gquality control, except thati any
such storage and water releases shall not be
' provided as a substitute for adequate treat-
® ment or other methods of controlling waste
at the source." (Underscoring added.)

The proposed California statute is worded a little

differently than the federal statute because of

the provisions of California Constitution, Arti-
o cle XIV, section 3, which requires:

". . . that the water resources of the State
be put to beneficial use . . . "

The federal language, "for the purpose of water
. quallty control’’, is not a beneficial use in and
® of itself. Downstream beneficial uses should exist
and should require the level of water quality to
be protected or enhanced by the storage of water
and subsequent regulation of streamflow. To com-
ply with California's Constitution, it is proposed
to require that water stored pursuant to this
® section be released for the purpose of protecting
or enhancing the quality of the waters which are
put to beneficial uses. -

Concern has been expressed that the proposed
storage and subsequent release of water would

® result in water not put to a beneficlal use.
This would be contrary to the stated statutory
purpose. It would also be contrary to the man-
date of the section of the California Constitu-
tion quoted above, which prohibits:

. . . unreasonable use or unreasonable

® method of use or unreasonable method of
diversion of water."
Section 10. Section 1243 of the Water Code is

amended to read:

~10~-
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. 12&3. The use of water for recreation and pre-
servation and enhancement of fish and wildlife resources
is a beneficial use of water. In determining the amount
of water avallable for appropriation fer ether berefieial
uses, the board shall take into account, whenever it is in
the public interest, the amounts of water reguired for ree-
reasien and she preservatien and enhaneement of fish arnd

wildiife reseurees needed to remein in the source for pro-

tection of beneficial uses, including any uses specified to

be protected in any relevant water gquality control plan

established pursuant to Division 7 (commencing with Section

13000) of this code.

This section shall not be construed to affect
riparian rights.

(Note. Section groposed to be amended consistent
with section 1258. Section 1243 relates to the
quantity of water which the board decides, acting
in the public interest, should remain in the
source, and therefore be unavailable as unappro-
priated water until it has served the purpose for
which reserved. Amendment would authorize board
to lock broadly at water guality of whole stream.

The intent here and in section 1257, as amended,

is to integrate completely the administration of
water rights and water quality.)

K K X w

Chapter 2. Applications to

Appropriate Water

* F K ¥ *

Secticn 11. Section 1257 of the Water Code is

amended to read:

~11-
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1257. In acting upon applications to appropriate

water, the Gsase Waster Rights Reard board shall consider the

relative benefit to be derived from all beneficial uses of

the water concerned including, but not limited to, use for

domestic, irrigation, municipal, industrial, preservation

and enhancement of fish and wildlife,

recreational, mining

and power purposes, and any uses specified to be protected

in any relevant water quality control plan, and may subject

such appropriations to such terms and conditions as in its
judgment will best develop, conserve, and utilize in the
public interest, the water scught to be appropriated.

{Note. Amendment would expressly permit board
to consider water quality when evaluating rela-
tive benefit to be derived from all beneficial
uses aof the water concerned. Enhancement of
fish and wildlife already recognized in section
1243.)

Section 12. Section 1258 of the Water Code 1s

amended to read:

1258.

In acting upon applications to appropriate
_ water, the board shall consider water quality ebjeetives

control plans which have been established pursuant to Zaw

Division 7 (commencing with Section 13000) of this code,

and may subject such appropriations to such terms and
conditions as it finds are necessarv to carry out such
ebjeesives plans.

(Note. See definition of "water quality control
plan" in division 7. The language of the present
law equates “water quality control policy” with
"objectives". The word "plan” has been substituted
for "objectives" {or "policy") because "plan” is
the appropriate word in the revised law.)

-12-
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Section 13. Section 1259 is added to the Water

Code, to read:

1259. After notice and a public hearing, the
board may reserve from appropriation water in such loca-
tions and quantities and for such seasons of the year as
in its judgment is required in the public interest to
implement water quality control plans established pursuant
to Division 7 of this code. Such reservations shall be
subject to periodic review and revision in the light of
changed conditions.

. (Note. New section. Under existing law board
decisions have no express statutory scope or
status outside the applications to which they
relate. Reservation from appropriation would

not be so limited, but any reservation would
be subject to periodic review and revision.)

* K ¥ X X
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‘Section 14. Chapter 2.5 (commencing with section
2100) is added to Part 3, Division 2 of the Water Cede, to
read:

Chapter 2.5. Adjudications to Protect
The Quality of Groundwater*

2100. After the department has submitted to the
board plans and recommendations for the protection of the
quality of groundwater pursuant to sections 12617.1 or
12923.1 of this code, or in reliance upon investigation by
any governmental agency, the board may file an action in
the superior court to restrict pumping, or to impose phys-
ical solutions, or both, to the extent necessary to prevent
destruction of or irreparable injury to the quality of such
water. In such action, any of the claimants to the use of

the affected water may be named as defendants. 1In any

* Note. New chapter would authorize state board to begin
an action in the superior court for the protection of the
quality of groundwater, when indicated by an investigation
and plans or recommendations of the Department of Water
Resources pursuant to proposed new sections 12617.1 or
12923.1 of this code. The board could also rely upon the
investigation of ancther governmental agency.

Note the following required steps: (1) an investigation

Dy some responsible goverrmental agency, indicating the
quality of certain groundwater to be threatened with irrep-
arable injury; (2) A public hearing by the state board;

(3) A determination of the necessity of an adjudication in
order to control the pumpage or impore a physical solution;
(4) Intervention in any pending adjudication proceeding, or
one in which appropriate Jurisdiction has been retained;

(5) A determination whether a local public agency will under-
take the adjudication; (6) An action filed by the state board,
only if other alternatives fail.

-15-
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watershed or groundwater basin wherein (a) all or substan-

tially all of the rights to water have been adjudicated and
the court has retained continuing Jjurisdiction arising from
said adjudication, or (b) wherein such action is pending,
any such proceedings by the board shall be undertaken only
by intervention by the board in such existing action.

2101. (a) Before filing or intervening in any
such action the board shall hold a public hearing on the
necessity for restricting groundwater pumping or for a phys-
ical solution in order to protect the guality of water from
destruction or irreparable injury.

(v} In the event the board decides that the rights
to the use of the groundwater must be adjudicated in order
to require the restriction of pumping or physical solution
necessary to preserve it from destruction or irreparable injury
to guality, the board shall first determine whether any local
public agency overlying all or a part of the groundwater
baéin will undertake such adjudication of water rights. If
such local agency commences an adjudication, the board shall
take no further action, except that the board may, through
the Attorney General, become a party to such action.

{c) In thée event no local agency commences such

action within 90 days after notice of the decision
of the board, the board may file such action.

2102. At any time after the filing of a complaint
or intervening pursuant to Section 2100, the board may apply

to the court for a preliminary injunction equitably

~16-

SBAR—002207




ot

restricting and apportioning the reduction in the pumping
of water without requiring bond.

2103. When & preliminary injunction has been
granted pursuant to Section 2102, the final Jjudgment shall
equitably compensate in quantities of water for such
variations as there may be between the rights of parties
to the use of water on which such preliminary injunction
is based, and as such rights are determined in the final
Jjudgment.

H* % K K R
Part 6. Water Development Projects
Chapter 1. Investigation of Projects

CE I . R

Section 15. Section 12617.1 is added to the Water
Code, to read:

12617.1. The department, in making investigations
and plans for water projects and for the solution of the
water problems of the state pursuant to Sections 12616 and
i26l7, shall include plans aﬂd recommendations for the pro-
tection of the quality of the waters affected, including
downstream waters, with respect to all sources of Iimpalr-
ment and factors affecting quality. In doing so, the
department shall cooperate with counties, cities, state
agencles, and public districts to the end that planning for
water quality control shall be coordinated to the maximum
extent possible. Such plans and recommendations shall be

transmitted to the State Water Resources Control Board and

-17-
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to the appropriate California water gquality control boards
for their consideration in the adoption of state policy
for water quality control, water quality control plans, and
waste discharge requirements.

(Note. The main purpose of thils section is to
make certain that water quality is considered
in the course of all major investigations and
plans for water projects made by the Department
of Water Resources.

Of course, DWR would be expected to submit to the
State board, pursuant to section 13163, the plans
for and results of all such investigations. This

proposed sectlon, next to those authorizing DWR to
meke the investigations, would be expected to
point up water quality considerations at the start
of DWR's investigation procedure. It would also
lay the foundation for possible adjudication to
protect the quality of groundwater, pursuant to
section 2100, et seq.)

LS B S

Chapter 7.5. Protection of Ground

Water Basins
R K X K

Section 16. Section 12923.1 1s added to the Water
Code to read:

12923.1. The results of the investigations and studigs
conducted and the plans and design criteria developed by the
department pursuant to this article shall be transmitted to
the State Water Resources Control Béard and to the appropri-
ate California water quality control boards for their con-~
sideration in the adoption of state policy for water quality
control, water gquality control plans and waste discharge
requirements.

(Note. New section comparable to section 12617.1.

It relates to procedures for the protectlon of the

quallty of groundwater pursuant to the Porter-Dolwig

Ground Water Basin Protection Law. An adjudication

to protect the gquality of groundwater, pursuant to
section 2100, et seq., might be indicated.)

*H X R
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Sec. 17. Division 7 (commencing with Section
13000) of the Water Code 1is repealed.

Sec. 18. Division 7 (commencing with Section
13000) is added to the Water Code, to read:

DIVISION 7. WATER QUALITY
Chapter 1. Policy

13000. The Legislature finds and declares that
the people of the state have a primary interest in the
conservation, contreol, and utilization of the water
resources of the state, and. that the quality of all the
waters of the state shall be protected for use and enjoy-
ment by the people of the state.

The Legislature further finds and declares that
activities and factors which may affect the quality of the
waters of the state shall be regulated to attain the high-
est water quality which is reasonable, considering all
demands being made-and to be made on those waters and
the total values involved, beneficial and detrimental,
economic and social, tangible and intangibdle.

The Legislature further finds and declares that
the health, safety and welfare of the people of the state
require that there be a statewide program for the control
of the quality of all the waters of the state; that the
state must be prepared to exercise its full power and
Jurisdiction to protect the guality of waters in thg state
from degradation originating inside or outside the bound-

aries of the state; that the waters of the state are

-19-
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increasingly .influenced by interbasin water development

projects and other statewide considerations; that factors
of precipitation, topography, population, recreation, agri-
culture, industry and economic development vary from region
® to region within the state; and that the statewide program
for water quality control can be most effectively adminis-
tered regionally, within a framework of statewide coordina-

° ' tion and policy.

(Note. Replaces the present secs. 13000, 13000.1,
and 13000.2.

Tne first paragraph of new section 13000 uses a
declaration of the lmportance of conservation,
control and utilization of the water resources
¢f the state as establishing the foundation for
regulation to protect the quality of the waters
of the state which is referred to in the second
paragraph.

® The second paragraph is intended to represent
the present interpretation of section 13000.2,
which sectlion is generally liked but given
widely different interpretations because of the
ambiguous phrase, "maximum benefit'.

° The third paragraph is based on the present éec—
tion 13000, particularly its second paragraph,
but avoids repetition as much as possible.

The new section is rearranged to introduce in
order ideas consistent with the needs for con-
servation, control and utilization of water

® resources, regulation to attain the highest
quality which is reasonable, and administra-
tion of water quality control by regional
boards within a framework of state coordina-
tion and policy.

® In the Preliminary Report the second paragraph
of section 13000 had concluded with references
both to desirable esthetic conditions and to
waste disposal and assimilation. It is now pro-
posed to delete both these references and to
conclude this important paragraph with language

° found in the "long-range goals for water quality
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control’ at the bottom of page 13 of the
@ Preliminary Report. This language identifies
the different kinds of values that might have
‘ to be considered in evaluating the 'highest
water quality which is reasonable", as applied
to a specific situation.

"Esthetic enjoyment", which had been in the
Preliminary Report, is included in the defini-
tion of "beneficial uses" in section 13050 (f).
. Waste disposal and assimilation are not included
in the definition of "beneficial uses', but
they are recognized as part of the necessary
, facts of 1life, to be evaluated and subject to
® reasonable consideration and action by the
regional boards. Section 13263 (derived from
section 13054.2) provides that a regional board
need not utilize the full waste assimilation
capaclty of the receiving waters.)

® 13001. It is the intent of the Legislature that
the state board and each regional board shall be the prin-
cipal state agencies with primary responsibility for the

coordination and control of water quality. The state board

®
and regional boards in exercising any power granted in this
division shall conform to and implement the policles of
this chapter and shall, at all times, coordinate their

e

respective activities so as to achieve a unified and
effective water guality control program in this state.
(Note. First sentence is present section
P 13003. Second sentence is based on present
section 13000.3.)
13002. No provision of this division or any
ruling of the state board or a regional water gquallty
® control board is a limitation:
* (a) On the power of a city or county or city and

county to adopt and enforce additional regulations, not in

® conflict therewith, imposing further conditions, restric-
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tions, or limitations with respect to the dispésal of waste
or any other activity which might degrade the quality of the
waters of the state.

(v) On the power of any city>or county or city
and county to declare, prohibit, and abate nuisances.

(c) On the power of the Attorney General, at
the reéuest of a reglonal board,lthe state board, or upon
his own motion, to bring an action in the name of the
people of the State of California to enjoin any polliution
or nuisance.

(d) On the power of a state agency in the
enforcement or adminlstration of any provislon of law
which it 1s specifically permitted or required to enforce
or administer.

{e) On the right of any person to maintain at
any time any appropriate action for relief against any
private nuisance as defined in the Civil Code or for
rellef against any contamination or pollutilon.

{Note. Present section 13001. A new subsection (c)

has been added because of the decision in People
v. New Penn Mines, Inc., 212 Cal. App. 24 667.)

{Note. Present section 13002. First sentence
to be deleted, and balance in modified section
13263. (g). sSald deletion does not suggest any
attempt to Interfere with constitutionally
protected rights to the use of water.)

-0
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Chapter 2. Definitions

13050. As used in this division:

(a) "State board" means the State Water Resources
Control Board.

{(v) "Regional board" means any California water
quality control board for a region as specified in section
13200.

(c) "Person" also includes any city, county,
district, the state or any department or agency thereof.

(d) "waste" includes sewage and any and all
other waste substances, ligquid, solld, gaseous, OT radio-
active, associated with human habitation, or of human or
animal origin, or from any producing, menufacturing, or
processing operation of whatever nature.

(Note. Combines and replaces the former defini-
tions of "sewage" and "other waste”. Much indus-
trial and other waste is now collected with sewage
and disposed of in plants referred to as 'waste
disposal plants”. The "Suggested State Water
Pollution Control Act" (Gindler, p. 308%) has no
separate definition of sewage.

~The proposed new definition of waste is intended
to be as all-inclusive as the present definition
of "sewage" and "other waste". The proposed new
definition also adds a specific reference to
gaseous or radloactilve substances? each of which
is included in the definition of "wastes" in the
"Suggested State Water Pollution Control Act'.
The present definitions of "sewage' and "indus-
trial waste" or "other waste" have been inter-

preted in Opinions of the Attorney General to
include the following:

¥ References to Gindler are to Waters and Water Rights,
Volume 3, "Water Pollution and Quality Controls”, the
Allen Smith Co., Indianapolis (1967), by Burton J. Gindler.
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1. Drainage into surface streams or lakes of
water from inoperative or abandoned mine tun-
nels that have leached through ore dumps and
tailings and contalns harmful materials which,
but for the mining operations, would not be
present at 21l or in the amounts now found.

26 Ops. Cal. Atty. Gen. 88 (1955)

2. The current drainage, flow, or seepage into
waters of the state of harmful concentratiouns

of all the following listed materials cconstltutes
the discharge of waste over which a regional
board has Jurisdiction:

a. Bark, slash, sawdust, and other debris
resulting from logging operatiouns;

b. Earth eroded from tractor trails and
other areas which have been denuded of
protective vegetation by logging cpera-
tions;

¢c. Garbage, ashes, rubbish, mixed refuse,
and solid industrial waste found in dumps;

d. Return 1rrigation or drainage water
from agricultural operations containing
materials not present prior to use;

e. Ligquids containing harmful materials
which arise in one stratum intercepted by
a water, oill, or gas well and flow through
the well into other intercepted strata
containing water of good quality. 27 Ops.
Cal. Atty. Gen. 182. (1956)

3. The discharge of water from a hydroelectric
plant 1is industrilal waste. Change in stream
temperature coaused by hydroelectric operation
might constitute a pollution. Wastes from agri-
cultural operations including insecticides,
pesticides, herbicides and other chemicals con-
stitute (industrial) waste. 43 Ops. Cal. Atty.
Gen. 302. (1964)

It is intended that the proposed definition of
waste will be interpreted to include all the
materials, etc., which the Attorney General has
interpreted to be included in the definitlons of
"sewage", "industrial waste", and "other waste'.)

b
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o (e) "Waters of the state" means any water, sur-
face or underground, including saline waters, within the
boundaries of the state.

e (Note. Deletes last part of present definition

because recent court decisions raise questions

as to whether sections 170, 171 and 172 of the

Government Code accurately reflect boundaries

of the state. Note that (1) other sections may

control ocean discharges outside "waters of the

PY - state,” where discharges would or might affect
waters of the state, and (2) other sections may
be used to control activities of Californla
citizens outside state boundaries. See Skiriote
v. Florida, 313 U.S. 69 (1941), and 34 Ops. Cal.
Atty. Gen. 260 (1959). See also added phrase in
paragraph 3 of proposed new section 13000 and

L4 new section 13260.

(f) "Beneficial uses" of the waters of the state
that may be protected against quality degradation include,
) but are not necessarily limited to, domestic,rmudcipal;
agricultural and industrial supply; power generation;
recreation; esthetic enjoyment; navigation; and preserva-
PY tion and enhancement of fish, wildlife, and other aquatic
resources Or preserves.

(Note. This proposed new definition relates to
protection of the quality of surface and ground
waters of the state. Section 1257 of this code

® relates only to particular beneficial uses to be
consldered in connection with appropriation and
usually some consumptive use of unappropriated
waters of the state. The new definition is based
in part on the definition in "Statewide Policy

- for the Control of Water Quality", as adopted and

® amended by State Board Resolutions 67-7, and 67-36,

respectively, and on section 1243 of this code.

The Statewide Policy definition is as follows:

"Beneficial Use of the water resources of the
state Is That use of water that is, in general,

¢ productive of public benefit, which promotes the
peace, health, safety, and welfare of the people
of the state.
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1. Beneficial uses of the waters of the state
that may be protected against damage resulting
from quality degradation include but are not
necessarily limited to:

a. Domestic and municipal supply;
b. Agricultural supply;

¢. Industrial supply {iIncluding power
generation};

d. Propagation, sustenance and harvest of
fish, agquatic 1ife (including shell f£ish)
and wildlife;

e. Recreation;
f. Esthetlic enjoyment;
g- Navigation.

2. Waste disposal, dispersion and assimilatlon
are economic beneficial uses of water but shail
be regulated as required to protect other bene-
ficial uses. These economlc beneficlal uses
shall be considered in the process of establish-
ing a water quality control policy."”

After careful consideration, the portion of the
%uoted definltion calling waste disposal, etc.,-
economic beneficial uses of water”, was not
included in the proposed new definition. All
recognized categories of beneficlal uses of
water require varying degrees of water quallty
for their protection, and this protection is
directed largely against the effects of waste
disposal. Under these circumstances 1t would
be very confusing to refer to waste disposal,
dispersion and assimilatlion as any kind of
beneficial useés of water. However, this omils-
sion is not intended to question the obvious
Facts that ultimately the resldual substances
remaining after treatment of wastes must, in
most instances, reach waters of the state, and
economic benefits to a waste discharger result
from the discharge of waste elther directly or
indirectly into the waters of the state, and
that these economic benefits relate inversely
to the cost of treatment. These economic val-
ues are recognlzed in paragraph 2 of section
13000. TIn connection with the establishment
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@ of water quality objectives in regional water
quality control plans (now called policies),
"it is recognized that it may be possible for
the quality of water to be changed to some
degree without unreasonably affecting bene-
: ficlal uses.” {Section 13241.) Section
® 13263 (derived from section 13054.2) also
provides that a regional board need not util-
. ize the full waste assimilatlon capacity of
the receiving waters.)

(g) "Quality of the water"” or “quality of the
® waters" refers to chemical, physical, biological, bacter-
iological, radiological, and other properties and charac-
teristics of water which affect its use.

® (Note. Based on language in the definition

of pellution in the federally suggested state
ect. This phrase is also used in a context
other than that of pollution, and a separate
definition is therefor used.)

P (n) "Water quality objectives"” means the limits
or levels of water quality constltuents or characteristics
which are established for the reasonable protection of
beneficlal uses of water or the prevention of nuisance
within a specific area.

(Note. New section, consistent with and
explanatory of present usage. An impor-
tant part of "water quality control plans”,

o as defined herein, and of waste discharge
requirements.

The constituents or characteristics include,

but are not limited to, temperature, dis-

solved oxygen, blochemical oxygen demand,

chloride, bacterial population density,

¢ appearance, oder, taste, and various measures
* of populations of aquatic biota.

The Federal Water Pollution Control Act, as
amended by the Water Quality Act of 1965,
(33 U.S.C. U466, et seq.), provides in part

® in Section 10 (¢) (1) for the adoption before
June 30, 1967, of "{A) water quality criteria
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applicable to interstate waters . . . and (B)
a plan for the implementation and enforcement
of the water quality criteria adopted . . .
such State criteria and plan shall thereafter
be the water quality standards applicable

to such interstate waters . . ." Note that
in the foregoing context, the federal use of
the word standards includes the plan for
implementation and enforcement. The Federal
Act intermingles usage of the phrase "water
quality standards” and "water quality criteria”.

Californla has consistently used the phrase

water quality obpectlves , in lieu of "criteria”

or "standards '"Procedures for Formulating
Water Quality Control Pollcy", a.dopted by the

state and regional boards on June 6, 1966, is
authority for this use, in reliance upon

statutory authorlty. The state board has stated

that the term "ecriteria™, as used by the FWPCA

in their "Guldelines for Establishing Water
Quality Standards”, will be considered synonymous
with water quality objectlves as used in Callfornla s
"Statewide Policy for Water Quallty Control”
adopted on March 7, 1967. The Secretary of the Interior
has stated his concurrence with this interpretation.

In view of the confused and interchangeable

usage of the words "standards” and "eriteria” in
the FWPC Act and the consistent and widespread
usage of Myater quality objectives” in California,
1t 1s recommended that present usage of ‘water
quality objectives” be continued.)

(1) '"Water quality control” means the regulation
of any activity or factor which may affect the quality of
the waters of the state and includes the prevention and
correction of water pollution and nuisance.

(Note. New section, consistent with present
usage. Reference to water pollution and nui-
sance results in deletlon as surplusage of
sections or portions of sections which relate
to water pollution control. For example,
present section 13022 to be deleted, and

phrase "water pollution” (control) removed
from sections in Article 3 of Chapter 3.)

(J) "Water guality control plan"” consists of a
designation or establishment for the waters within a
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specified area of (1) beneficial uses to be protected,
(2) water quality objectives, and (3) a program of imple-
mentation needed for achieving water quality objectives.
(Note. New section, consistent with present
practice. Word "plan” substituted for “policy"
to be more descriptive and avold multiple use
and misuse of word "policy”.)

(k) "Contamination" means an impairment of the
quality of the waters of the state by waste to a degree
which creates a hazard to the public health through poison-
ing or through the spread of diseéase. "Contamination”
shall include any equlvalent effect resulting from the
disposal of waste, whether or not waters of the state are
affected.

(Wote. Word "actual® before "hazard” deleted
at suggestion of State Department of Public
Health, to make sectlon more enforceable. New
definition of "waste” used. No other change
suggested.)

(1) "Pollution" means an alteration of the qual-
ity of the waters of the state by waste to a degree which
unreasonably affects (1) such waters for beneficial uses,
or (2) facilities which serve such beneficial uses.
"pollution” may include 'contamination”.

{Note. Modification of present definition by:

1. Eliminating phrase "does not create an

actual hazard to the public health,” consistent
with ruling of Attorney General that a "pollution”
and a "contamination” may exist simultaneously

in the same waters and be attacked simultaneously
by the appropriate regulatory agencles. 26 Ops.
Cal. Atty. Gen. 253. (Caution. Simultaneous
contamination and pollution cover only particular

situations. Individual analysis of each situation
required.)
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2. Eliminating word "adversely'" for same reason
that word "actual’ before "hazard” is proposed

to be eliminated from definition of contamination.
Word "edversely" suggests that harm to quality of
waters of state must be immediate and direct, and
allows no reasonable discretion required for
future growth and other considerations.

3. Reference to facilities which serve beneficial
uses 1s added because of certaln past damage to
channel linings and inability to correct problem
under existing law.

Judicious action by the regional boards, based on
the facts of different cases and different areas,
is the key to establishment of water gquality ob- .
Jectives and waste discharge requirements. In a
negative way, reasonableness 1s also the key to
pollution: it is the unreasonable effect upon

- beneficial uses of water, caused by waste, that

constitutes pollution.)

(m) "Nuisance"” means anything which (1) is inju-

rious to health, or is indecent or offensive to the senses,

or an obstruction to the free use of property, so as to

interfere with the comfortable enjoyment of life or proper-

ty, and (2) affects at the same time an entire community

or neighborhood, or any considerable number of persons,

. although the extent of the annoyance or damage inflicted

upon individuals may be unequal, and (3) occurs during,or

as a result of,the treatment or disposal of wastes.

(Note. The present definition of nuisance 1is
considered to be practically unenforceable
because of 1ts requirements of proocf of the
vague terms "damages" and "unreasonable prac-
tices”, as well as its non-applicability to
treatment plants, with respect to which most
nulsance complaints are directed.

The opening language of the proposed defini-
tion was copiled from Civil Code section 3479,
and the language in the middle was copied
from Civil Code section 3480. The concluding
language 1is based on the present definition,
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expanded to include treatment as well as
the disposal of wastes.)

(n) "Reclaimed water" means water which, as a
- result of treatment of waste, 1s suitable for a direct
beneficial use or a controlled use that would not other-
wise occur.

' (Note. The amendment is recommended because
the end product is water, not waste water.
"Direct' use, within the meaning of this def-
inition, occurs when treated water is applied
to another use without any prior commingling
with other water. .

"controlled use' may best be explained by
illustrations. Example 1l: Below the Whittler
Narrows 1s an area where the groundwater is
recharged with reclaimed water, water reclaimed
from waste water of a consistent high gquality.
Here the control is exercised in the recharge
operation, which precedes the pumpage and use
by others of the groundwater. A discharge of
waste into a surface stream would be an exam-
ple of non-control, would result in commingling
yitb other water? and would not constitute
'reclaimed water". Example 2: The reclamation
project of the Santee County Water District,
near San Diego. At least some of the reclaimed
water enters the recreation reservoir, not
directly, but by a controlled seepage through

a porous ground area.)

(o) "Citizen or domiciliary" of the State of
California includes a foreign corporaticn having substan-
tial business contracts in the State of California or
subject to service of process in this state.

F* N X K H

. (Note. Definition of "district attorney”
deleted. The Attorney General is the usual
legal representatlve of state agencles, such
as the regional boards. The Attorney General
is designated herein to represent the state
and regional boards in all civil enforcement
proceedings. The Central Valley Regional
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Board is located in all or parts of 33 countiles.

L J Amendment would permit civil enforcement pro-
ceedings by dealing with one attorney instead
of 33. All criminal enforcement would remain
with local district attorneys.)

(13006. Note. The following definition in
Py section 13006 has been omitted:

"No act or event shall be deemed !'threatened’
or ‘threatening' within the meaning of this
division unless there 1s a reasonable proba-
bility that the act or event will occur."”

The purpose is to eliminate an undesirable
restrictive effect of the present definition,
which seems to say that an act or event must
be more probable than not ("reasonable proba-
bility") before it is "threatened" or "threat-
ening’ under the definition. However, an act
[ ) or event should be subject to regulation as
"threatened" or "threatening" where the conse-
quences could be extremely serious (such as a
health hazard) even though it is less than 50%
robable. The omission of the definition
"threatened" or "threatening' now in section
PY 13006 will permit the boards to conslder that
balance between the likelihood of an occurrence
and the seriousness of its consequence 1n
determining whether an act or event is "threat-
ening" or "threatened".)

(13008. Note. Repealed in 1968 by AB 1381,
o : Chapter )

LR

13060. This division shall be known as and may

® be cited as the "State Water Quality Control Act’.
®
®
-32-
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Chapter 3. BState Water Quality
Control
Article 1. State Water Resources
Control Board
13100. There is in the Resources Agency the
State Water Resources Control Board, the organization,
membership, and some of the duties of whicﬁ are provided
for in Article 3 (commencing with Section 174) of Chapter 2
of Divisicn 1 of this code.
(Note. New article. Present chapter fails to
give any organizational background of the state
board. Amendment to section 1075 would extend
to proceedings under this division state board
power to administer ocaths and lssue subpoenas.)
Artlcle 2. Water Quality Advisory
Committee
13120. There is in the State Water Resources
Control Board a Water Quality Advisory Committee to provide
informaticn and advice to the board on state and reglonal
problems and technical matters. The committee shall
consist of the chairman of each of the nine regional water
quality control beards or his designee and nine members
appointed by tbe Governor. Of the nine members appointed
by the Governor, one person with specialized knowledge shall
be selected from each of the followilng fields:
(2) Agricultural science, including water use
and drainage.
(b) Aquatic biology.

(c) Eccnomics.
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(d) Environmental sclences.

{e) Industrial waste problems.

(f) Municipal waste problems.

(g) Oceanography.

{h) Recreational water use.

(1) Urban planning.

The members of the existing committee shall con-
tinue to serve until the expiration of thelr terms at which
time the Governor shall appoint members in accordance with
the foregoing categories.

Insofar as practical, the Governor shall appoint
members in such manner as to afford representation on the
committee of all parts of the state.

All members appointed to the commlittee shall serve
for a term of four years.

(Note. Statute now provides appointive member.
ship of advisory committee to be from same kinds
of organizations and backgrounds already repre-
sented by regional board membership, Including
their chairmen. See section 1320]. Change would
bring to advisory group representation of new and
important filelds of expert knowledge. It is
expected that most of the appointments on the
-basis of specialized knowledge will be of persons
with broad, practical experience.)

13121. The committee shall meet at least once each
quarter. The commlittee may meet jointly with the state board.
All meetings shall be open and public.

13122. The committee shall annually elect one of
1ts members chairman. Ten of the members of the committee

shall constitute a quorum for the purpose of transacting any

business of the committee.
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® | 13123. Each member of the committee shall be
entitled to receive twenty-five dollars for each day while
on official business of the committee in addition to his
® actual necessary expenses.

{Note. Amendment recommended consistent with
- section 13205.)

13124. The state board may consult with and
L » seek the advice of the committee with regard to state
board responsibilities relating to water quality control
and shall do so prior to adopting state policy for water
® quality control pursuant to subdivisions {a) and (d) of
Section 13142. The committee shall advise the board on
such matters.
° Article 3. State Policy for
Water Quality Control*

13140. The state board shall formulate and adopt
state policy for water quality control. Such policy shall
be adopted in accordance wlith the provisions of this arti-
cle and shall‘be in conformity with the policies set forth

. in Chapter 1 (commencing with Section 13000).
® 13141. State policy for water quality control

adopted or revised in accordance with the provisions of
thls article and regional water quality control plans
® approved or revised in accordance with section 13245 shall

. become a part of the California Water Plan.

*1I This articIe adopted, all previously adopted policies
(water quality control plans, herein) which relate to

® interstate or coastal waters, etc., (sec. 13142 (d)) should
be reviewed by state board to see if further proceedings
needed. .
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(Note. New sectlon. See present section 13022.2.)

13142. State policy for water quality control
'shall consist of all or any of the following:

(a) Water quality principles and guidelines for
long-range resource planning, including ground water and
surface water management programs, and control and use of
reclaimed water.

, (b) Water quality objectives at key locatious
for planning and operation of water resource development
projects and for water guality control activities.

(c) Water gquality control plans adopted by the
state board for interstate or coastal waters or other waters
of interregional or statewide interest.

{(d) Other principles and guidelines deemed essen-
tial by the state board for water guality control.

{(Note. New section defines "state policy for
water guality control’.)

13143. State policy for water quality control

shall be periodically reviewed and may be revised.
(Note. New.)

13144, During the process of formulating or
revising state policy for water quality control the state
board shall consult with and carefully evaluate the rec-
ommendations of concerned federal, state, and local

agencles.

{Note. ©New. See old section 13022.3.)
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13145. The state board shall take into consid-
eration the effect of its actions pursuant to this chapter
on the California Water Plan as adopted or revised pursuant
to Division 6 of this code, and on any other general or
coordinated governmental plan looking toward the develop-
ment, utilization, or conservation of the waters of the
state.

(Note. Revised section 13022.2.)

13146. State offices, departments and boards
shall comply with state policy for water quality control in
carrying out activities which affect water quality unless
otherwise directed or authorized by statute, in which case
they shall advise the board in writing why they do not
comply.

(Note. Revised and renumbered part of
section 13022.1.)

13147. The state board shall not.adopt state
policy for water quality control unless a public hearing
is first held respecting the adoption of such policy. At
leasf 80 days in advance of such hearing the state board
shall notify any affected regional boards; and shall give
notice of such hearing by publication within the affected
reglon pursuant to Section 6061 of the Government Code.
The regional boards shall submit written recommendations
to the state board at least 20 days in advance of the
hearing. }

(Note. Replaces section 13022.4.)

(Note. Sections 13025 and 13025.5 recommended

to be repealed and replaced by Article 2 of
Chapter 5.)
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Article 4. Other Powers and Duties
® Of the State Board
L 13160. The state board is designated as the state
water pollution control agency for all purposes stated in
L ] the Federal Water Pecllution Control Act and any otﬁer fed-
eral act, heretofore or hereafter enacted.

(Note. New section. Also replaces the second
paragraph of old section 13600.)

13161. The state board shall annually determine
state needs for water quallity research and recommend pro-
Jects to be conducted.

L (Note. New section. Would prevent duplication
as well as point out needs.)

13162. The state board shall administer any state-
wide program of research in the technical phases of water
quality control which may be delegated to it by law and may
accept funds from the United States or any person to that
end. The state board may conduct such a program indepen-
dently, or by contract or iIn cooperation with any federal
or state agency, including any political subdivision of the
state, or any person or public or private organization.
® 13163. (a) The state board shall coordinate

water quality related investigations of state agencies, and
shall consult with the concerned regional boards in imple-
® menting this section.
(b) The state board from time to time shall
evaluate the need.for water quality related investigations
® to effectively develop and implement state policy for water

guality control and shall transmit its recommendations for
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g investigations to affected or concerned federal, state,
and local agencies. The affected state agencies shall
comply with the recommendations or shall advise the state

® i board in writing why they do not comply with such recom-

. mendations.
(¢) State agencies shall submit to the state

® ' board plans for and results of all investigations that
relate to or have an effect upon water quality for review
and comment.

Py ‘ (Note. New section. The Legislature has

delegated authority to conduct water quality
related investigetions to various state
agencies. The Water Code includes the follow-
ing delegations of such authority:

Department of Water Resources: Water Code
® sections 226, 229, 230, 231, 12616, 12617,
and 12920 -~ 12923.

Regional boards: Water Code section 13267
herein (present section 13055. modified).)

® 13164. The state board shall formulate, adopt
and revise general procedures for the formulation, adoption
and implementation by regional boards of water quality

P - control plans. During the process of formulating or revis-
ing such procedures, the state board shall consult with and
evaluate the recommendations of any affected reglonal boards

- and may seek the advice of the Water Quality Advisory

®
Committee.
) (Note. Revised and renumbered portions of
sections 13022.1 and 13022.3.)
®
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13165. The state board may require any state or

local agency to Investigate and report on any technical
factors involved 1in water quality control.
| (Note. Revised former section 13025.7.)

13166. The state board, with the assistance of
the regional boards, shall prepare and implement a state-
wide water quality information storage and retrieval pro-
gram. Such program shall be coordinated and integrated to
the maximum extent practicable with data storage and
retrieval programs of other agencies.

(Note. New section.)

13167. The state board shall implement a public
information program on matters involving water quality, and
shall maintain an information file on water gquality research
and other pertinent matters.

(Note. New section. Information and educational
material available to municipal governments, civic
organizations and schools can result in local
backing of needed projects on a voluntary basis.
State board should support regional boards because
almost all public contact is with the regional
boards. ) ;

13168. The state board shall allocate to the
regional boards from funds appropriated to the stete board
such part thereof as may be necessary for the adminlstrative
expenses of such boards. The regional boards shall submit
annual budgets to the state board. Subject to the provi-
sions of Chapter 3 {commencing with Section 13290) of
Part 3, Division 3, Title 2 of the Government Code and any

other laws giving the Department of Pinance fiscal and
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budgetary control over state departments generally, the
state board shall prepare an annual budget concerning its

activities and the activities of the regional boards.

SBAR—002232




ST LT T T e T e ol
B AR S S A VO AL T3

®
P Chapter 4. Regional Water Quality
Control
Article 1. Organization and Membership
- . Of Regional Boards
13200. The state is divided, for the purpose of
) this division, into nine regions:
) (a) North coastal region, which comprises all
¢ basins including Lower Klamath Lake and Lost River Basins
draining into the Pacific Ocean from the California-Oregon
state line southerly to the southerly boundary of the water-
A4 shed of Estero de San Antonio and Stemple Creek in Marin
and Sonoma Counties.
(b) San Francisco Bay region, which comprises
® San Francisco Bay, Suisun Bay, from Sacramento River and
San Joaquin River westerly from a line which passes between
Collinsville and Montezuma Island and follows thence the
o boundary common to Sacramento and Solano Counties and that
common to Sacramento and Contra Costa Counties to the
westerly boundary of the watershed of Markley Canyon in
° Contra Costa County, all basins draining into the bays and
rivers westerly from this line, and all basins draining
into the Pacific bcean between the southerly boundary of
- the north coastal region and the southerly boundary of the
. waiershed of Pescadero Creek in San Mateo and Santa Cruz
i Counties.
(c) Central coastal reglon, which comprises all
ot basins, including Carrizo Plain in San Luls Obispo and
-43~
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Kern Counties, draining into the Pacific Ocean from the
southerly boundary of the watershed of Pescadero Creek in
San Mateo and Santa Cruz Counties to the southeasterly
boundary, located in the westerly part of Ventura County,
of the watershed of Rincon Creek.

(d) Los Angeles region, which comprises all
basins draining into the Paciflc Ocean between the south-
easterly boundary, located in the westerly part of Ventura
County, of the watershed of Rincon Creek and a line which
coincides with the southeasterly boundary of Los Angeles
County from the ocean to San Antonio Peak and follows
thence the divide between San Gabriel River and Lytle Creek
drainages to the divide between Sheep Creek and San Gabriel
River drainages.

(e) Santa Ana region, which comprises all basins
draining into the Pacific Ocean between the southeasterly
boundary of the Los Angeles region and a line which follows
the drainage divide between Muddy and Moro Canyons from the
ocean to the summlit of San Joaquin Hills; thence along the
divide between lands draining into Newpert Bay and into
Laguna Canyon to Niguel Road; thence along Niguel Road and
Los Aliso Avenue to tﬁe divide between Newport Bay and
Aliso Creek drainages; thence along that divide and the
southeasterly boundary of the Santa Ana River drainage to
the divide between Baldwin Lake and Mojave Desert draineges;
thence along that divide to the divide between Pacific

Ocean and Mojave Desert dralnages.
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(f) San Diego region, which comprises all basins

draining into the Patific Ocean between the southern bound-
ary of the Santa Ana region and the California-Mexico
boundary.

(g} Central Valley region, which comprises all
basins including Goose Lake Basin draining into the
Sacramento and San Joaquin Rivers to the easterly boundary
of the San Franclsco Bay region near Collinsville. The
Central Valley region shall have section offices in the
Sacramento Valley and the San Joaquin Valley.

(h) Lahontan region, whicﬁ comprises all basins
east of the Santa Ana, Los Angeles and Central Valley
reglons from the California-Cregon boundary to the south-
erly boundary located in Los Angeles and San Bernardino
Counties of the watersheds draining into Antelope Valley,
Mojave River Basin and Dry Lake Basin near Ivanpah.

(1) Colorado River Basin region, which comprises
all basins east of the Santa Ana and San Diego regions
draining into the Colorado River, Salton Sea and local
sinks from the southerly boundary of the Lahontan region
to the California—Mexico boundary.

The regions defined and described in this section
shall be as precisely delineated on official maps of the

department and include all of the areas within the bound-

arles of the state.
For purposes of this section the boundaries of

the state extend three nautical miles into the Pacific Ocean
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from the line of mean lower low water marking the seaward
limits of inland waters and three nautical miles from the

line of mean lower low water on the mainland and each

offshore island.

{Note. Change proposed in (a) to north coastal
region boundary because present regional bound-
ary along center line of Tomales Bay makes that
bay subject to Jjurisdiction of two regional
boards. No problem has arisen yet, but change
would prevent occurrence of such a problem.

Recommendation for section offices in the
Sacramento Valley and the San Joagquin Valley,
in (g), are made because of the large size of
the Central Valley region, and the hydrologic
problems in the delta that would result from
dividing the Central Valley region into two
regions.

The definition of coastal waters added to this
section is intended to recognize the extent of
state jurisdiction over coastal waters as being
consistent with primary state responsibility

for water quality in this area under the Federal
Water Pollution Control Act as amended (33 U. S.
Code L66 et seq.) and is not intended to affect
the definition of coast line as that term is
used in the Submerged Lands Act of 1953.

(43 U. S. Code sections 1301-1315.)

It is recommended that the sense of the disclaimer
in the preceeding paragraph should be expressed in
a note printed on the face of each official map
prepared by the department pursuant to Water Code
section 13200. Hopefully such a disclaimer would
safeguard against the possibility that a map
delineating regional board boundaries might be
used against the State of Califcrnia in future
litigation involving mineral deposits in submerged

land.
Reference to "department” in this division, unless
otherwise specified, means the "Department of
Water Resources”.)
13201. (a) There 1s in the Resources Agency a

regional board for each of the regions described in section

13200. Each board shall consist of the following nine
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members appointed by the Governor, each of whom shall
represent and act on behalf of all the people of the re-
gion and shall reside or have a principal place of business
within the region:

(1) One person associated with water supply,
conservation, and production;

(2) One person associlated with irrigated
agriculture;

(3) One person associated with industrial water

use;

(4) One person assoclated with municipal
government;

(5) One person associated with county govern-
ment;

(6) One person from a responsible nongovern-
mental organization asscclated with recreation, fish, or
wildlife;

(7) Three perscns not specifically associated
with any of the foregoing categories, two of whom cshall
have special competence in areas related to water qual-
ity problems.

{v) Insofar as practicable, appointments shall
be made in such manner as to result in representation on
the board from all parts of the regiomn.

(Note. The constitution of the regional board

membership has been revlised. On one hand, the
expertise brought to boards by members in the

h7e

SBAR—=002237




T

specific fields has been retained and expanded.

On the other hand, the composition of the

regional boards has been broadened to emphasize
that all board members represent the people of the
region and not any special interest of waste
discharges. This emphasis seems useful and
necessary.

By inadvertence, regional boards were removed
from the Resources Agencg by Executive Reorgani-
zation Plan No. 1 of 1968. It is intended that
the regional boards be restored promptly as
members of the Resources Agency by an amendment
of Gov. Code section 12B05, consistent with this
section. )

13202. Each member of a regional board shall be
appointed for a term of four years. Vacancies shall be
immediately filled by the Governcr for the unexpired por-
tion of the terms in which they occur.

13203. The official designation of each regional
board shall be: "California Water Quality Control Board,

Region'.

(Note. Although regional boards operate in a
semi-autoncmous manner, they are state boards.
Their unexplained title of " Regional
Board” has lead tc endless confusion, partic-
ularly with respect to proposals to consolidate
them with local agencies. A new title is
proposed that will identify them clearly as
state boards.)

13204. Each regional board shall hold at least
six regular meetings each calendar year and such additional
speclial sessions as shall be called by thé chairman or any
two members of the reglional board.

13205. Each member of the regional boards shall
be entitled to receive twenty-five dollars for each day
while on official business of the board in addition to his

actual necessary expenses.
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(the. Change would add provision ior
entitlement of twenty-filve dollars yor day
while on official busincss of the buard.

More meetings will be required in the future,
and board members may be called upon to par-
ticipate in hearing panels.

Regional boards are regulatory agencies
performing an important decision-making
function.)

13206. Public officers, whether elected or
appointed, may be appointed to, and may serve contempora-
neously as members of, a regional board.

Article 2. General Provisions Relating

To Powers and Duties of
Regional Boards

13220. Each regional toard shall:

{a) ZEstablish an office.

{(b) Select one of its members as chairman at the
first regular meeting held each year.

(¢) Appoint as its confidential employee, exempt
from civil service, under paragraph (5) of subdivision (a)
of Sectlon 4 of Article XXIV of the Constitution, and fix
the salary of, an executive officer who shall meet technical
gqualifications as defined by the State Water Resources
Control Board. The executive officer shall serve at the
pleasure of the regional board.

(d) Employ such other assistants as may be
determined necessary to assist the execut%ve officer.

13222. Members of the regional board shall be

empowered to administer oaths and issue subpoenas for the

attendance and giving of testimony by witnesses and for the
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production of evidence in any proceedinp before the board
in any part of the region. The provisions of Chapter 3
tcommencing with section 1075) of Part 1 of Division 2 of
this code (Witnesses and Production of Evidence) shall apply
to regicnal boards within thelr own regions, where they
shall have the same power as the state board within the state.
13222. Pursuant to such guidelines as the state
board may establish, each regional board shall adopt regula-
tions to carry out its powers and dutles under this division.
(Note. New section, based on language in section
1058. Would include regulations covering organi-
zation and procedures at business meetings.)
13223. (a) Each regional board may delegate any
of 1ts powers and duties vested in it by this division to
its executive officer excepting only the following: (1) the
promulgation of any regulation; {(2) the issuance, modifica-
tion, or revocation of any water quality control plan, water
quality objectives, or waste discherge requirement; (3) the
issuance, modification, or revocation of any cease and desist
order; (4) the holding of any hearing on water quality control
plans; aﬁd (5) the application to the Attorney General for
Judicial enforcement but excluding cases of specific delega-
tion in a cease and desist order and excluding the cases
described in sections 13002(c) and 13340.
(v) Whenever any reference is made in this divi-
sicn to any action that may be taken by a regional board,
such reference includes such action by 1ts executive officer
pursuant to powers and duties delegated to him by the regional
board.

(Note. New section.)
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13224, Each regional board may issue policy state-
ments relating to any water quality matter within its juris-
diction.

13225. Each regional board, with respect to its
region, shall:

(a) Obtain coordinated action in water quality
control, including the prevention and abatement of water
pollution and nuisance.

(b) Encourage and assist in self-policing waste
disposal programs, and upon application of any person, advise
the applicant of the condition to be maintained in any dis-
posal area or receiving waters into which the waste is being
discharged.

(c) Require as necessary any state ¢or local agency
to investigate and report on any technical factors involved
in water guality control or to obtain and submit analyses of
water.

(d) Request enforcemént by appropriate federal,
state and local agencies of their respective water quality
control laws.

(e} Recommend to the state board projects which
the regional board considers eligible for any financial
assistance which may be available through the state board.

(f) Report to the state board and appropriate
local health officer any case of suspected contamination in
its region. |

(g) File with the state board, at its request,

coples of the record of any official action.
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(n)

actions pursuan

Take into consideration the effect of its

t to this chapter on the California Water

Plan adopted or revised pursuant to Division 6 (commencing

wilth section 10000

) of this code and on any other general or

coordinated governmental plan looking toward the develop-

ment, utili

zation or conservation of the water resources of

the state.

(1)

water quality control.

Encoursge regional planning and action for

(Note. Several amendments. Consideration was
given to language to require the formation of
regional agencies for waste collection, treat-
ment, etc. It was concluded that specific
statutory language for this purpose should await
leglslative consideration (anticipated for the
1970 session) of improved annexation legisla-
tion which would permit and require community
cooperation in this and other fields of urban
governmental services. Regional boards should
continue, pursuant to subsection (i), to empha-
size the need for regional planning and action
by local agencies.

Reference to formel and informal meetings deleted
as an unnecessary limitation.

subsection (d) modified for clarification and
word "respective’ added. Subsectilon {e) of
present statute removed to Article 3. Sub-
section (g), formerly (h), broadened. New
subsection shg based on section 13052.1.
Subsection (1) combined with (c), and modified
to eliminate restriction to wells of water
analyses. )
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Article 3. Regilonal Water Quality
Control Plans

13240. Each regional board shall formulate and
adopt water quality control plans for all areas within the
reglon. Such plans shall conform to the policies set forth
in Chapter 1 (commencing with section 13000) of this divi-
sion and any state pclicy for water gquality control.
During the process of formulating such plans the regional
boards shall consult with and consider the recommendations
of affected state and local agenciles. Such plans shall be
perlodically reviewed and may be revised.

(Note. This sectlon is based on section 13052(e).
See definition of "water quality control plan'.
It consists of the designation for the waters
within a specified area of (1) beneficial uses
to be protected, (2) water quality objectives
to protect those uses, and {3) a program of
implementation orvenforcement.

Although plans are to be periodically reviewed,
water guality objectives should be set on a
long-~range basis. If a review shows that there
has been no change in beneficial uses, and that
the objectives properly and reasonably protect
those uses, there would probably be no need to
change the objectives. A change to another
beneficial use, as from irrigation to domestic
or municipal use, could require the upgrading
of objectives. Any reasonable adjustment .
should be made.)

13241. Each regional board shall establish such
water quality objectives in water quality control plans as
in its judgment willl ensure the reasonable protection of
beneficial uses and the prevention of nuisance; however,

it 1s recognized that it may be possible for the quality
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of water to be changed to some degree without unreasonably
affecting beneficial uses. Factors tc be considered by a
regional board in establishing water gquality objectives
shall include but not necessarily be limited to all of the
following:

(a) Past, present, and probable future beneficial
uses of water.

{(b) Environmental characteristics of the hydro-
graphic unit under conslderation.

(c) Water quality conditions that could reason-
ably be achieved through the coordinated control of all
factors which affect water quality in the area.

(d) Economic considerations.

(Note. New section.)

13242. The program of implementation for achiev-
ing water quality objectives shall include, but not be
limlted to:

(a2) A description of the nature of actions which
are necessary to achieve the objectives, including recom-
mendations for appropriate action by any entity, public or
private.

(b} A time schedule for the actions to be taken.

(c) A description of surveillance to be under-
taken to determine compliance with objectives.

(Note. ©New section.)
13243. A regional board, in a water quality con-

trol plen or in waste discharge requirements, may specify
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certain conditions or areas where the discharge of waste,

or certain types of waste, will not be permitted.
{Note. Based on section 13054.3. Word "direct"
vefore "discharge" has been deleted, to cover
situations, as in certain lava areas, where an
indirect discharge can threaten domestic water
supplies as much as a direct discharge can do so.
"Certain types of waste" added to cover situa-
tions where a complete prohibition of discharges
is not required or desired.)

13244, The regional boards shall not adopt any
water quality control plan unless & public hearing is first
held, after the giving of notice of such hearing by publica-
tion in the affected county or counties pursuant to section
6061 of the Government Code. When the plan proposes to
pronibit discharges of waste pursuant to section 13243,
similar notice shall be given by publicatlon pursuant to
section 6061.3 of the Government Code.

(Note. Based on section 13052.2)

13245. A water quality control plan, or a revi-
sion thereof, shall not become effective unless and until
it is approved by the state board. The state board may
gpprove such plan, or return 1t to the regional board for
further consideration and resubmission to the state board.
Upon resubmiss;on the state board may either approve or,
after a public hearing in the affected regilon, revise and
approve such plan.

(Note. Based on section 13052.2, but in case
of deadlock would permit state board to revise
plan after holding hearing in local regilon.)

13246. The state board shall act upon any water
quality control plan within 60 days after the regional
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board has sﬁbmitted such plan to the state board, or 90
days efter resubmission of such plan.

{Note. The 60-day provision based on section
13052.2.)

13247. State offices, departments, and boards,
in carrying out activities which may affect water quality,
shall comply with water quality control plans approved by
the state board unless ctherwise directed or .authorized by
statute, in which case they shall indicate to the regional
boards in writing their authority for not complying with
such plans.

(Note. Based on present section 13052.3.
Eliminates ambiguous word "cognizance".)}

Article 4. Waste Discharge
Requirements

13260. (a) Any person discharging waste or pro-
posing to discharge waste within any region, other than
into a community sewer system, and any person who is a
citizen, domlciliary, or pelitical agency or entity of
thls state discharging waste or proposiﬁg to discharge
waste outslde the boundaries of the state in a manner. that
could affect the quallty of the waters of the state within
any region, shall file with the regional board of that
reglon a report of the discharge, containing such informa-
tion as may be required by the board.

(p) Every such person discharging waste shall
file with the regional board of that region a report of
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any matérial change or proposed change in the character,
location, or volume cf the discharge.

(¢) Each report under this section shall be
sworn to or submitted under penalty of perjury.

(d) Each report under this section shall be
accompanied by a filing fee of not to exceed
dollars ($ ) according to a reasoﬁable fee schedule
established bj the state board.

(Note. The state board is now studying possible
amounts of filing fees to accompany reports, and
1ls expected to conclude 1ts study in the near
future, in time to amend this section accordingly.)

{(e) When a report filed by any person pursuant
to this section is not adequate in the Jjudgment of the
regional board, the board may requlre such person to supply
such additional information as it deems necessary.

(Note. Based on exlsting sections 13053 and
13054, If forms are used for reports of waste
discharges, the same should be adopted by
regional board regulation, pursuant to section
13222, and should show statements to be made
under penalty of perjury.

FPor waiver of the filing of reports, see sec-
tion 13269.

Waiver provision relates in part to fact that
many local health agencies, city and county,

are avallable and must continue to play a major
role in controlling and eliminating domestic
waste problems. Local control is by enforcement
of ordinances regarding underground disposal of
sewage from individual premises, both residential
and commercial. Walver provision can and should
also be used to relate to farming and other land
use as long as reasonable practices are observed.

It will be necessary for the state board to
establish by regulation what constitutes a
"material change”, referred to in (b), or
guidelines with respect thereto.
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® Filing fees in (d) would contribute to Clean-Up
and Abatement Account in section I3441.)

13261. Any person failing to fumish a report
under section 13260 when so requested by a regional board
or falsifying any informaticn provided under said section
is gullty of a misdemeanor.

(Note. Based on section 13054.4.)

® 13262. The Attorney General, at the request of
the regional board, shall petition the superior court for
the issuance of a temporary restraining order, temporary

® injunction, or permanent injunction, or combination thereof,
as may be appropriate, requiring any person not complying
with section 13260 to comply therewith.

® 13263. {a) The regional board, after any neces-
sary hearing, shall prescribe requirements as to the nature
of any proposed discharge, exlsting discharge, or material
change therein, except discharges into a community sewer
system, with relation to the conditions existing from time
to time'in the disposal area or receiving wa£ers upon or
into which the discharge i1s made or proposed. The reguire-
ments shall implement relevant water quality control plans,
if any have been adopted, and shall take into consideration
the beneflcial uses to be protected, the water quality

°® obJectives reasonably requlired for that purpose, other
waste discharges, the need to prevent nuisance, and the
provisions of section 13241.

® (v} A regional board, -in prescribing require-
ments, need not authorize the utllization of the full
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@ waste assimilation capacities of the receiving waters.

‘ (c) The requirements may contain a time schedule,
subject to revision in the discretion of the board.
® . (d) The board may prescribe requirements although
no discharge report has been filed.
(e) Upon application by any affected person or
® on its own motion, the regional board may review and revise
requirements. All requirements shall be reviewed period-
ically.

(f) The regional board shall notify in writing
the person making or proposing the discharge or the change
therein of the discharge requirements to be met. After
receipt of such notice, the person so notified shall pro-
vide adequate means to meet such requirements.

(g) No discharge of waste into the waters of the
state, whethér or not such discharge is made pursuant to
® waste discharge requirements, shall create a vested right

to continue such discharge. A1l discharges of waste into
waters of the state are privileges, not rights.

® {(Note. Based on sections 13002, 13054,
13054.1, and 13054.2.

Subsection (b) authorizes the regional board,
among other things, to maintain a margin of
safety in its requirements to assure protec-
° tion of all beneficial uses.) '

13264. (a) No such person shall initiate any

new discharge of waste or make any material change in any
discharge prior to the filing of the report required by

section 13260 nor shall any such person do so thereafter
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and prior to (1) the issuance of waste discharge require-
ments pursuant to section 13263, (2) the expiration of 120
days after his compliance with section 13260, or (3) the
regional board's waiver pursuant to section 13269, which-
ever of (1), {(2), or (3) occurs first.

(b) The Attormney General, at the request of a
regional beard, shall petition the superior court for the
issuance of a temporary restraining order, preliminary
injunction, or permanent injunction, or combination thereof,
&s may be approprlate, prohlbiting forthwilth any person who
is violating or threatening to violate this section from
(1) discharging the waste 1n question or (2) making any
material change therein, whichever of (1) or (2) is appli-

cable.

{(Note. Section does not apply to existing dis-
charges, unless a material change. The prohibi-
tion of this section would not apply in cases
where the filing of a report of waste discharge
is waived by the regional board, because then
there would be no "report required by section
13260". The regional board could require that
a report be filed, but then walve the provisions
of thils section pursuant to section 13269.

Minimum required processing time from receipt of
a report of waste discharge to adoption of a
resolution specifying requirements 1is about 60
days. Some boards will meet only once every

60 days. A report received 10 days after a
becard meeting would have to be processed in
either 50 days or 110 days. 120 days appears

toc be a reasonable time to allow for processing
requlrements wlthout undue burden on regional
board staffs. Reglonal board could take as long
a5 necessary to prescribe waste discharge require-
ments, but could not prohibit the discharge pur-
suant to this section after expiration of the
120 days until after issuance of the discharge
requirements. )
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13265. Any person discharging waste in violation
of section 13264, after such violation has been called to
his attention in writing by the regilonal board, is gullty
of a mlsdemeanor. Each day of such discharge shall consti-
tute & separate offense.

13266. Pursuant to such regulations as the
regional board may prescribe, each city, county, or city
and county shall notify the regional board of the filing
of a tentative subdivision map, or of any application for
a bullding permit which may involve the discharge of waste,
other than discharges into a community sewer system and
discharges from dwellings involving five-family units or
less.

{(Note. New section. This section will help
regional boards antlcipate water quality
problems before they develop.)

13267. (a) A regional board, in establishing
or reviewing any water quality control plan or waste dis-
charge requirements, or in connection with any action
relating thereto, may investigate the quality of any waters
of the state within its region.

{(v) 1In such en investligation, the regional board
may requlre that any person discharging or proposing to
discharge waste within 1ts reglon or any citizen or domi-
ciliary, or political agency or entity of this state dis-
charging or proposing to discharge waste outside of its
regilon that could affect the gquality of waters within its

region shall furnish, under penalty of perjury, such
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technical or monitoring program reports as the board may
specify; provided that the burden, including costs, of such
reports shall bear a reasonable relationship to the need
for the report and the benefits to be obtained therefrom.
When requested by the person furnishing a report,
the portions of a report which might disclose trade secrets
or secret processes shall not be made avallable for inspec-
tion by the public but shall be made available to govern-
mental agencles for use in making studies; provided, however,
that such portions of a report shall be avallable for use by
the state or any state agency in judicial review or enforce-
ment proceedings involving the person furnishing the report.
(¢} 1In such an investigation, the regional board
may inspect the facilities of any such person to ascertain
whether the purposes of this divlision are being met and
waste dishcarge requirements are being complied with. Such
Inspection shall be made with the consent of the owner or
possessor of such facilities or, if such consent is refused,
with a warrant duly issued pursuant to the procedure set
forth in Title 13 (commencing with section 1822.50) of
Part 3, Code of Ciwvil Procedure; provided, however, that in
the event of an emergency affecting the public health or
safety such inspection may be made without consent or the
issuance of a warrant.

(Note. Section 13055, modified. The warrant
procedure is added to meet legal requirements.)
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13268. Any person failing or refusing to fur-

nish technical or monitoring program reports as required
by subdivision (b) of section 13267 or falsifying any
information provided therein is guilty of a misdemeanor.
13269. The provisions of subdivision (a) and
(o) of section 13260, subdivision (a) of section 13263,
or subdivision {(a) of section 13264 may be waived by a
regional board as to a specific discharge or a specific
type of discharge where such waiver is not against the
public interest. Such wailver shall be conditional and may
be terminated at any time by the board.

(Note. New section. Combines waiver provisions.)
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Chapter 5. Enforcement and Implementation®*
Arﬁicle 1. Administrative Enforcement and
Remedies by Regional Boards
13300. Whenever a regional board finds that a
discharge of waste 1s taking place or threatening to take
place within its region that violates or will vioclate require-
ments prescribed by the regional board or that the waste col-

lection, treatment, or disposal facilities of a discharger

¥ When a regional board finds an actual or threatened viola-
tion of its waste discharge requirements is occurring, it can
issue administrative orders to obtain compliance. It can also
direct the discharger to clean up or pay for the costs of
clean up of a waste; and, in the case of nonoperating facili-
ties {(e.g., abandoned mines), it can enforce a lien on the
property invelved to repay costs of correcticen by the board

or other public agency.

Any aggrieved person -- e.g., discharger, downstream user,
conservationist organization -- may appeal a decision of a
regional board to the state board upon the ground that the
regional board's decision is too strict or that it is not
strict enough.

Any aggrieved person may appeal a state board decision to the
superior court, but failure to do so does not preclude a
challenge to the validity of a board decision during enforce-
ment proceedings that may be brought thereafter -- e.g., to
enjoin violation of regional or state board orders.

Normally, the boards may only specify the end result and can-
not specify the means to be undertaken by the discharger to
achieve those ends -- an approach carrled over from the prior
act. During judicial proceedings, however, the court may find
that a decree simply prohibiting a certain discharge cannot do
the job (e.g., - in the case of a city, whose sewer system cannot
be closed down); and in such & case, the court may specify

means to be undertaken by the discharger for compllance with

its decree. <

In an emergency sltuation, the state may seek summary Jjudicial
abatement of a harmful discharge or condition.

Civil monetary remedies (sometimes called "civil penalties™)
may be recovered from a discharger in a judicial proceeding
where intentional or negligent violations of board orders are
involved.

All civil actions are to be brought by the Attorney General in
the name of the People of the State of California.
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are approaching capacity, the board may require the discharger

"to submit for approval of the board, with such modifications

as it may deem necessary, a detailed time schedule of specific
actlons the discharger shall take in order to correct or pre-
vent a violatlon of requirements.

13301. When a regiocnal board finds that a dis-
charge of waste 1s taking place or threatening to take place
within i1ts region in violation of requlrements or discharge
prohibitions prescribed by the regional voard, the board may
issue an order to cease and desist and direct that those
persons not complying with the requirements or discharge
prohibitions (a) comply forthwith, (b) comply in accordance
with a time schedule set by the board, or {c) in the event
of a threatened viclation, take appropriate remedial or
preventive action. 1In the event of an existing or threatened
violation of waste discharge requirements Iin the operation of
a community sewer system, cease and desist orders may restrict
oxr prohibit the volume, type, or concentration of waste that
might be added to such system. Cease and desist orders may
be 1ssued directly by a board, after notice and hearing, or
in accordance with the procedure set forth in section 13302.

(Note. Based 1n part on present procedures 1n
section 13060. The Study Panel does not approve
of the former practice of using cease and desist
orders to assist waste dischargers in obtaining
federal financial assistance under P.L. 660,
84th Congress. It is understood that the state
board is in the process of revising its regule-
tions to eliminate this practice.)
13302. {a) Hearings for consideration of lssuance

of a cease and desist order may be conducted by hearing
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panels designated by the regional board, each panel to con-
sist of three or more members of the board as 1t may specify.
A member of the board may serve on more than one panel.

(b) Due notice of the hearing shall be given to
all affected persons. After the hearing, the panel shall
report its proposed decision and order to the regional board
and shall supply a copy to all parties who appeared at the
hearing and requested a copy. Members of the panel are not dis-
qualified from sitting as members of the board in declding
the matter. The board, after making such independent review
of the record and taking such additional evidence as may be
necessary, may adopt, with or without revision, the proposed
declsion and order of the panel.

13303. Cease and desist orders of the board shall
vecome effectlive and final as to the board upon issuance
thereof. Coples shall be served forthwith by registered mail
upon the person belng charged with the violation of the require-
ments and upon other affected persons who appeared at the
hearing and requested a copy.

13304. (a) Any person who discharges waste into
the waters of this state in violation of any waste discharge
requirement orlbther order issued by & regional board, or who
intentionally or negligently causes or permlts any waste to be
deposited where 1t is discharged into the waters of the state
and creates a conditicn of pollution or nuisance, shall upon
order of the reglonal board clean up such waste or abate the
effects thereof. Upon faillure of any person to comply with
such cleanup or abatement order, the Attorney General,
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at the request of the board, shall petition the superior

court for that county for the issuance of an injunction re-
duiring such person to comply therewith. In any such suit,
the court shall have Jurisdiction to grant a prohibitory or
& mandatory inJjunction, either preliminary or permanent, as
the facts may warrant.
(b) If such waste 1s cleaned up or the effects
PY ' thereol’ abated by any governmental agency after issuance of
a cleanup or abatement order, such person shall be liable to
that governmental agency to the extent of the reasonable
costs actually incurred in cleaning up such waste or abating
the effects thereof. The amount of such costs shall be re-
coverable in a civil action by, and paid to, such govern-
mental agency and the state board to the extent of the latter's
contribution to the cleanup costs from the State Water Pollu-
tion Cleanup and Abatement Account.
{Note. New section. If this section and sec-
P tion 13350 (civil monetary remedies) are enacted,
section 151 of the Harbors and Navigation Cecde
should be amended ({see below) and section 152
should be repealed.}
13305. (a) Upon determining that a condition of
¢ pollution or nuisance exists which has resulted from a non-
operating industrial or business location within its region,
a regional board may cause notice of such condition to be
o postea upon the property in question. The notice shall state
that such condition constitutes either a condition of pollu-
tion or nuisance which must be abéted by correction of such

condition, otherwise it will be corrected by the city,

county, other public agency, or regional beoard at the
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property owner's expense. Such notice shall further state
that all property owners having any objections to the pro-
posed correction of such condition may attend a hearing to
be held by the board at a time not Zess than 10 days from
the posting of the notice.

(b) Notice of the hearing prescribed in this sec-
tion shall be given in the county where the property is
located pursuant to section 6061 of the Government Code.

(¢) In addition to posting and publication, notice
as required in this section shall be mailed to the property
owners as their names and addresses appear from the last
equalized assessment roll.

(d) At the time stated in the notices, the board
shall hear #nd consider all objections or protests, if any,
to the proposed correction of the condition, and may continue
the hearing from time to time. !

(e) After final action is taken by the board on
the disposition of any protests or objections, or in case
no protests or objections are received, the board shall re-~
quest the city, county, or other public agency in which the
conditions of poliution or the nuisance exists to abate it.
In the event that such city, county, or other public agency
does not abate such condition within a reasonable time the
beoard shall cause the condition to be abated. It may proceed
by force account, contract or other agreement or any other
method deemed most expedient by the board, and shall apply

to the state board for the necessary funds.
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(f) 'The owner of the property on which the condi-
tion exists, or is created, is liable for all reasonable costs
incurred by the board or any city, county, or public agency
in abating the condition and the amount of the cost for abat-
ing the condition upon the property in question shall consti-
tute a lien upon the property and notice of such lien and the
amount thereof shall be recorded in the county in which the
property is located. Such lien may be foreclosed by an ac-
tion brought by the city, county, other public agency, or
state board, on behalf of the regional board, for a money
Judgment., Money recovered by a Judgment in favor of the
state board shall be returned to the State Water Pollution
Cleanup and Abatement Account.

(g) As used in this section, the words "nonoperat-
ing" or "not in operation” mean the business is not conduct-
ing routine operations usually associated with that kind of
business. ’

(Note. Legislative finding and declaration
relating to this section is not proposed to
be included in Water Code, and is placed near

end of this proposed legislative bill.)

Article 2. Administrative Enforcement
A&nd Remedies by the State

Board
13320. (a) Upon petition by any aggrieved person
or upon 1ts own motion, the state board may at any time re-
view any action or failure to act by a regional board under
Article 4 (commencing with section 13260) of Chapter 4 of
this division or under Chapter 5 (commencing with section
13300) of this divislon.
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(b) The evidence before the state board shall
consist of (1) the record before the regional board, and
(2) any other relevant evidence which, in the judgment of
the state voard, should be considered to effectuate and
implement the policies of this division.

(c) The state board may find the regional board
action or inaction to be appropriate and proper. Upon finding
that the action of the regional board, or the failure of the
reglional board to act, was lnappropriate or improper, the
state board may (1) direct that the appropriate action be
taken by the regional board, (2) refer the matter to any
other state agency having Jurisdictilon, (3) také the appro-
priate action itself, or (4) any combination of the foregoing.
In taking any such action, the state board is vested with all
the powers of the regional boards under this division.

(d) In the event a waste dischafge-in one region
affects the waters in another fegion and there is any dis-
agreement between the regional boards involved as to the
requirements which should be established, either regional
board may submit the disagreement to the state board which
shall determine the applicable requirements.

{Note. Bésed on repealed sections 13025 and
13025.5. The state board has a discretion
whether to review any action or failure to
act by a regional bocard. The state board will
Niave to provide, by regulatlions, criteria to
guide further proceedings before a regional
board in a matter on review before the state
board. )
13321. (a) In the case of a review by the state

board under section 13320, the state board, upon notice and
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a hearing, may stay in whole or in part the effect of the

decision and order of a regional board or of the state board.

(b) If a petition is filed with the superior court
to review a decision of the state board, any stay in effect
at the time of the filing of the petition shall remain in effect
by operation of law for a period of twenty days from the date
of the filing of such petition.

Article 3. Judicial Review and
Enforcement

13330. (a) Within thirty days after service of a
copy of a decision and order issued by the state board under
section 13320, any aggrieved party may file with the superior
court a petition for a writ of mandate for review thereof.
Failure to file such an action shall not preclude a party
from challenging the reasonableness and validity of a deci-
sion or order of a regional board or the state board in any
judiclel proceedings brought to enforce such decision or
order or for other civil remedies.

(b) The evidence before the court shall consist
of the record before the state board, including the regional
beoard'!'s record, and any other relevant evidence which, in
the Jjudgment of the court, should be considered to effec-
tuate and implement the policies of this division. In every
such case, the court shall exercise its independent judgment
on the evidence.

{¢) Except as otherwilise provided herein, the pro-
visions of subdivisions (e) and (f) of section 10%4.5 of the
Code of Civil Procedure shall govern proceedings hereunder,
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13331. (&) Upon the failure of any person or
persons to comply with any cease and desist order issued
by a regilonal beocard or the state board, the Attorney General,
upon request of the board, shall petition the supefior court
for the issuance of a preliminary or permanent injunction,
or both, as may be appropriate, restraining such person or
persons from continuing the discharge in violation of the
cease and desist order.

(b} The evidence before the court shall consist of
the record before the regional board or state board, or both,
and any other relevant evidence which, in the Judgment of the
court, should be considered to effectuate and implement the
policies of this division. In every such case, the court
shall exercise 1ts independent Judgment on the evidence.

(¢} The court shall issue an order directing
defendants to appear before the court at a time and place
certain and show cause why the injunction should not be
issued. The court may grant such prohibitory or mandatory
relief as may be warranted.

(d) The court may stay the operation of the cease
and desist order. Any such stay may be lmposed or continued
cnly 1if it is nbt against the public interest.

Article 4. Summary Judicial Abatement

13340, Whenever a regional board finds that a dis-
charge of waste within its region 1s taking place or threaten-
ing to take place which does or will cause a condition of
pollution or nuisance, constituting an emergency requirlng

immediate actlion to protect the public health, welfare, or
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safety, the Attorney General, upon request of the board,
shall petition the superior court to enjoin such discharge.
The court shall have Jurisdiction te grant such prohibitory
or mandatory injunctive relief as may be warranted by way
of temporary restraining order, preliminary injuncticn, and
permanent injunction.
Article 5. Civil Monetary Remedies
13350. (a) Any person who intentionally or neg-
ligently violates any cease and desist order hereafter issued,
reissued, or amended by a reglonal board or the state board
may be liable c¢ivilly In a sum of not to exceed six thousand
dollars ($6,000) for each day in which any violation occurs.
(b) The Attorney General, upon request of the
regional or state board, shall petition the superior court
to impose, assess and recover such sums.
Note. The concept of clvil monetary remedies
or civil penalties) 1s not new in the California
law. Section 151 of the Harbors and Navigation
Code authorizes recovery of a civil penalty of
$6,000 for any intentional or negligent spilling
of oil into state waters. See also section 17536
of the Business and Professions Code ($2,500 civil
penalty for each violation of prohibition against
false advertising.)
A recent review of the laws of other states shows
that a substantial number include civil penalties
or fines, many times along wlth possible impris-
onment. The Wisconsin statute provides for a
$5,000 fine for each day of violation.)
Article 6. General Provisions Relating
To Enforcement and Review
13360. No waste discharge requirement or other
order of a regional or state board or decree of court is-

sued under the provisions of this division shall specify
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the design, location, type of construction or particular
manner in which compliance may be had with such requirement,
order or decree, and the person so ordered shall be permitted
to comply therewith in any lawful manner; provided, however,
that if the court, in an action for an injunction brought
pursuant to section 13331, finds that the enforcement of an
injunction restraining the discharger from discharging waste
would be impracticable, the court shall have the power to
issue any order reasonable under the circumstances requiring
specific measures to be undertaken by the discharger to comply
with the discharge requirements, order or decree,

13361. (a) Every civil action brought under the
provisions of this division at the request of a regional
board or the state board shall be brought by.the Attorney
General in the name of the People of the State of California
and any such actions relating to the same discharge may be
Jjoined or consclidated.

(v) Any civil action brought pursuant to this divi-
slon shall be brought in a county in which the discharge is
made, or proposed to be made.

(¢} In any civil action brought pursuant to this
division in which a temporary restraining order, preliminary
injuncticon, or permanent injunction is sought, it shall not
be necessary to allege or prove at any stage of the proceeding
that irreparable damage will occur should the temporary restrain-
ing order, preliminary injunction, or permanent injunction not

be issued, or that the remedy at law 1s inadequate, and the
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temporary restraining order, preliminary injunction, or

permanent injunction shall issue without such allegations
and without such proof.
(Note. Subsection {c) merely confirms the

rule of law that would be applicable even
in its absence.)
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Chapter 6. State Pinancial
Assistance

Article 1. State Water Quality
Control Fund

13400. As used in this chapter, unless otherwise
apparent from the context:

(a) "Fund" means the State Water Quality Control
Fund.

(b) "Public agency" means any clty, county, dis-
trict, or other political subdivision of the state.

(¢} "Facilities means either or both (1) facil-
itles for the collection, treatment, or export of sewage
when necessary to prevent water pollution or (2) facilitles
to reclaim waste waters and to convey reclaimed water.

(Note. See definition of "reclaimed water"
in section 13050.)

13401. The State Water Quality Control Fund is
continued in existence. The following moneys in the fund
are ‘appropriated, without regard to fiscal years, for
expenditure by the state board in making loans to public
agencies in accordance with the provisions ofithis chapter:

(a) The balance of the original moneys deposited
therein.

(p) Any money repaid thereto.

(c) Any remaining balance of the money in the
fund deposited therein after the specific appropriations

for loans to the South Tahoe Public Utility District, the
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North Tahoe Public Utility District, the Tahoe City Public

, Utility District, the Truckee Sanitary District, and to any
other govermmental entity in the areas served by such dis-
tricts have been made.

Article 2. Loans to Local Agencies

13410. Applications for construction loans under
this chapter shall include:

{&) A descriptilon of the proposed facilitiles.

(b) A statement of facts showing the necessity
for the propesed facllities and showing that funds of the
public agency are not avallable for financing such facil-
ities and that the sale of revenue or general ocbligation
bonds through private financial institutions is impossible
or would impose an unreasonable burden on the public agency.

(c¢) A proposed plan for repaying the loan.

(d) Other information as required by the state
board.

13411. Upon a determination by the state board,
after consultation with the State Board of Public Health,
that (a) the facilities proposed by an applicant are nec-
essary to the health or welfare of the iInhabltants of the
state, (b) that the proposed facilities meet the needs of
the applicant, (c) that funds of the public agency are not
available for financing such facilitles and that the sale
of revenue or general obligation bonds through private
financial institutions is Iimpossible or would impose an

unreasonable burden on the public agency, (d) that the
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proposed plan for repayment is feasible, (e) in the case of
facilities proposed under section 13100(c) (1) that such
facilities are necessary to prevent water pollution, and

(f) in the case of facilities proposed under section
13100{c) (2) that such facilities will produce reclaimed
water and that the public agency has adopted a feasible
program for use thereof, the state board, subject to approv-
al by the Director of Finance, may loan to the applicant
such sum as it determines is not otherwise avallable to the
public agency to construct the proposed facilities.

13412. No loan shall be made to a public agency
unless it executes an agreement with the state board under
which it agrees to repay the amount of the loan, with inter-
est, within 25 years following, at the election of the state
toard and with the concurrence of the Director of Finance,

a 10-year moratorium on principal and interest payments.
Except as otherwise provided in this section, the interest
shell be at a rate equal to the average, as determined by
the state board, of the net interest costs to the state on
' the sales of general obligation bonds of the state that
occurred during the calendar year immediately preceding
the calendar year In which the interest falls due. The
interest falling due after the moratorium shall be payable
at the last rate applied during the moratorium. However,
when the applicable average of the net’interest costs to
the state 1s not a wmultiple of one-tenth of 1 percent, the
interest rate shall be at the multiple of one-tenth of

1l percent next above the applicable average of the net

interest costs. -79-
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The interest rate applicable to any loan made
pursuant to this chapter for which an application was filed
prior to January 1, 1967, éhall be at the rate of 2 percent.

13413. It is the policy of this stete that, in
making construction loans under this article, the state
board should give special consideration to facilities pro-
posed to be constructed by public agencies in areas in
which further construction of bulldings has been halted by
crder of the Department of Public Health or = local health
department, or both, or notice has been given that such an
P order is being consilidered; provided, however, that each of

the public agencies designated In thls sectlon shall other-
wise comply with all of the other provisions of this chapter.

13414, All money received In repayment of loans

¢ under this chapter shall be paid to the State Treasurer and

credited to the fund.
13415. (a) Loans may be made by the state board

® to publlic agencies to pay not more than one-half of the
cost of studies and investlgations made by such public
agencles in connection with waste water }eclamation.

® (b} Not more than a total of two hundred thou-
sand dollars ($200,000) shall be loaned pursuant to this
section in any fiscal year, and not more than fifty thou-

PY v sand dollars ($50,000) shall be loaned to any public agency
in any fiscal year pursuant to this section. In the event
that less than two million dollars ($2,000,000) is available

° in any fiscal year for loans under this article, then not
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more than 10 percent of the availlable amount shall be avail-
able for loans for studles and investigations pursuant to
this section.

(c) Applications for such loans shall be made
in such form, and shall contain such information, as may
be required by the state board.

(d) BSuch loans shall be repaid within a period
not to exceed 10 years, with Interest at a rate established
in the manner provided in section 13112.

13416. Before a public agency may enter into a
contract with the state board for a construction loan under
this chapter, the public agency shall hold an election on
the proposition of whether or not the public agency shall
enter into the proposed contract and more than 50 percent
of the votes cast at such election must be in favor of such
proposition.

13417. The election shall be held in accordance
with the following provisions:

(2) The procedure for holding an election on’ the
incurring of bonded indebtedness by such public agency shall
be utilized for an election of the proposed contract as
nearly as the same may be applicable. Where the law appli-
cable to such agency does not contain such bond election
procedure, the procedure set forth in the Revenue Bond Law
of 1941 (Chapter 6 (commencing with section 54300) Part 1,
Division 2, Title 5 of the Government Code), as it may now

or hereafter be amended, shall be utilized as nearly as the

same may be appllcable. 8
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{(b) No particular form of ballot is reguired.

(c) The notice of the electlon shall include a
statement of the time and place of the electlon, the purpose
of the electlion, the general purpose of the contract, and
the maximum amount of money to be borrowed from the state
under the contract.

, (d) The ballots for the election shall contain
a brlef statement of the general purpose of the contract
substantially as stated in the notice of the electicn, shall
state ‘the maximum amount of money to be borrowed from the
state under the contract, and shall contain the words
Y"Execution of conﬁract——Yes" and "Execution of contract--
No".

{e) The election shall be held in the entire
public agency except where the public agency proposes to
contract with the state board on behalf of a specified por-
tion, or of specified portions, of the public agency, in
which case the election shall be held in such portion or
portions of the public agency only.

Article 3. State Water Pollution Cleanup

. And Abatement Account

13440, There is in the State Water Quality
Control Fund the State Water Pollution Cleanup and Abate-
ment Account (hereinafter called the "account"), to be
administered by the state board.

13443, There is to be paid into the account all

moneys from the following sources:
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® ' (a) A1l moneys appropriated by the Legislature
‘ for the account.
(b) All moneys contributed to the account by any
® - person and accepted by the state board.
(c) One-half of a2ll moneys collected by way of
) criminal penalty and all moneys collected civilly under
, any proceeding brought pursuant to any provision of this
¢ division.
(d) Al} moneys collected by the state board for
the account under section 13304.
i (e) A1l moneys paid for the filing of a report
of dlscharge under section 13260.
13442, Upon application by a public agency with
® authority to clean up & waste or abate the effects thereof,
the state board may order moneys to be paid from the account
to the agency to assist it In cleaning up the waste or
® abating its effects on waters of the state: The agency
shall not become liable to the state board for repayment
of such moneys, but this shall not be any defense to an
® ‘action brought pursuant to subdivision (b} of section 13303
for the recovery of moneys pald hereunder.
®
®
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Chapter 7. Water Reclamation

Article 1. Short Title

13500. This chapter shall be known as and may be
cited as the Water Reclamation Law.

Article 2. Declaration of Policy

13510. It is hereby declared that the people of
the sftate have a primary interest in the development of facil-
ities to reclalm water containing waste to supplement existing
surface and underground water supplies and to assist in meet-
ing the future water requirements of the state.

13511. The Legislature finds and declares that a
substantial portion of the future water requirements of this
state may be economically met by beneficial use of reclalmed
water.

The Legislature further finds and declares that the
utilization of reclaimed water by locel communities for domes-
tic, agricultural, industrial, recreational, and fish and
wildlife purposes will contribute to the peace, health, safety
and welfare of the people of the state. Use of reclaimed
water constitutes the development of "new basic water supplies”
as that term is used in Chapter 5 (commencing with section
12880) of Part § of Division 6.

13512. It is the intention of the Legislature that
the state undertake 21l possible steps to encourage develop-
ment of water reclamation facllities so that reclaimed water
may be made avallable to help meet the growing water require-

ments of the state.
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Article 3.

State Assilistance
13515. In order to implement the policy declara-
tions of thls chapter, the state board is authorized to
provide loans for the development of water reclamation
facilities, or for studies and investigations in connectlion
with water reclamation, pursuant to the provisions of Chap-
ter 6 (commencing with section 13400) of this division.
Article 4. Regulation of Reclamation*

13520. reclamation

As used In this article
criteria” are the levels of constituents of reclaimed water,
and means for assurance of relisbility under the design

concept which will result in reclaimed water safe from the

standpoint of public health, for the uses

* Jection 13050({n) provides: "'Reclaimed
which, as & result of treatment of waste,
direct benefici&l use or a controlled use
otherwlse occur.'

To assure the protection of public health
water 1s used, section 13521 provides for

to be made.

water' means water
1s suiltable for a
that would not

when reclaimed
the establish-

ment of statewide reclamation criteria by the State Depart-
ment of Public Health. It is then the duty of each regilonal
board, when it finds that a specific situation requires

such action, to establish water reclamation requirements
pursuant to section 13523. Note that such water reclamation
requirements shall include, or be in conformance with, the
statewide reclamation criteria.

Establishment of and compliance with water reclamation re-
quirements are of particular importance when a direct use
(not an indirect, controlled use) is made of the reclaimed
water. Note that section 13524 provides that waste dis-
charge requirements (in addlition to water reclamatlon re-
quirements) may also be established 1if a discharge is
involved.
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+13521. The State Department of Public Health
shall eétablish statewide reclamation criteria for each vary-
ing type of use of reclalmed water where such use involves
the protection of public health.

13522. Whenever the State Department of Public
Health finds that a contamlnation exists as a result of use
of reclaimed water, the department shall order the contamina-
tion abated in accordance with the procedure provided for in
Chapter 6 (commencing with section 5400) of Part 3, Divi-
slon 5 of the Health and Safety Code.

13523. Each regional board, arfter consulting with
and recelving the recommendations of the State Department of
Public Health, and if it determines such action to be neces-
sary to protect the public health, safety, or welfare, shall
establish water reclamation requirements for water which is
used or will be used as reclaimed water. Such requirements
shall include, or be in conformance with, the statewide
reclamation criterla established pursuant to this article.
The regional board may require the submission of a pre-construc-
tion report for the purpose of determining compliance with the
reclamation criteria.

13524, Upon refusal or failure of any person or
persons to comply with any water reclamation requirements
established by a regional board pursuant to this article,
the regional'board establishing the requirements may certirly
thé facts to the Attorney General who shall petiticn the
superior court for the county in which the violation or

threatened violation occurs for the 1ssuance of & mandatory
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injunction requiring such person or persons to comply with
such water reclamation requirements, and proceedings thereon
shall be conducted in the same manner as in any other action
brought for an injunction pursuant to Chapter 3 (commencing
with section 525), Title 7, Part 2 of the Code of Civil
Procedure.

13525. No person shall use reclaimed water for
any purpose for which reclamation criteria have been estab-
lished until water reclamation requirements have been estab-
lished therefor pursuant to this articie. The Attorney
General, at the request of a regilonal board shall petition
the superior court of the county in which the wviolation
occurs for an injunction pursuant to Chapter 3 (commencing
with section 525) of Title 7 of Part 2 of the Code of Civil
Procedure, to enjoln any act, actual or threatened, in
vioclation of this section.

13526. Any person who, after such action has been
called to his attenticn in writing by the regional board,
uses reclaimed water for any purpose for which reclamation
criteria have been established prior to the establishment of
water reclamation requilrements, is guilty of a misdemeanor.

13527. In administering any statewide program of
financial assistance for water pollution or water quality
control which may be delegated to it pursuant to Chapter 6
(commencing with section 13400) of this division, the state
board shall give added consideration to water guality control
facilities providing optimum water reclamation and use of
reclaimed water.
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Nothing in this chapter prevents the appropriate

regional board from establishing waste discharge requirements
if a discharge 1s involved.

13528. No provision of this chapter shall be con-
strued as affecting the existing powers of the State Depart-
ment of Public Health.

Article 5, Surveys and Investigations

1353C. The department, either independently or in
cooperation with any person or any county, state, federal, or
other agency, or on request of the state board, to the extent
funds are allocated therefor, shall conduct surveys and in-
vestigations relating to the reclamation of water from waste
pursuant to section 230.

Article 6. Waste Well Regulation

13540. No person shall construct, maintain or use
any waste well extending to or intoc a subterranean water-bearing
stratum that is used or intended to be used as, or is suitable
for, a source of water supply for domestic purposes. Notwith-
standing the foregoing, when a regional board finds that water
quality considerations do not preclude controlled recharge of
such stratum by direct inJectlon, and when the State Board of
Public Health, following a public hearing, finds the proposed
recharge will not impalr the quality of water in the receiving
aquifer as a source of water supply for domestic purposes, re-
claimed water may be injected by a well into éuch stratum.

The State Board of Public Health may make and enforce such

regulations pertaining thereto as 1t deems proper. Nothing
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in this section shall be construed to affect the authority of
the state board or regional boards to prescribe and enforce
requirements for such discharge.

13541. As used in this article, “waste well" in-
~ludes both of the following:

(a) Any hole dug or drilled into the ground, and
intended for use as a water supply, which has been abandoned
and 1s being used for the disposal of waste.

(p) Any hole dug or drilled into the ground, used
or intended to be used for the disposal of waste.

(Note. Health and Safety Code section 4458 1is

recommended to be repealed. In amended form it
is proposed to be reenacted as this section.)
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Chapter 8. Federal Assistance for
Treatment Facilities

13600. The state board shall administer any program
of financial assistance for water quality control which may be
delegated to it by law, and may accept funds from the United
States or any person to that end.

13601. The state board, in cooperation with the
regional boards, shall survey the statewide need for waste
collection, treatment and disposal facilirties which will be
required during the five-year period, January 1, 1963, to
December 31, 1972, inclusive, to adequately protect the waters
of the state for beneficlal use. The state board shall also,
biennially, commencing in 1970, survey the need for facilities
which will be required by public agencies for the ensuing five-
year perlod. The state board may regquest a local public agency
operating such facilitles to transmit to its regional board a
report on the following:

(1) A summary of the construction or improvement of
its waste collectlon, treatment and disposal facilities and
amounts expended therefor.

(2} An estimate of its needs for the five-year
period, January 1, 1968, to December 31, 1972, inclusive, and
for any ensuing five-year period.

The state board shall review the information con-

tained in the reports made by the local public agencies. The

"

state board shall submit to the Legislature findings and con-
clusions as to the anticipated local, state, and federal fi-

nancing necessary to provide the needed facilities for such

pericds.
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13602. The state board shall make no commitment
or enter into any agreement pursuant to an exercise of au-
thority under this chapter until it has determined that any
money required to be furnished as the state's share of project
cost 1s available for such purpose.

13603. The Governcr may reguest the funds required
to finance the state'’s share of project costs for each fiscal
year through inclusion of the anticipated state's share in the
annual Budget Bill. In no case, however, shall funds under
this chapter be appropriated by the Legislature prior to
1968, nor until the findings of need have been reported and
evaluated by the Legislature.

13604. The state board shall review and approve
each waste collection, treatment, and disposal project for
which an application for a grant under the act has been made.
The state board shall, in reviewing each project, determine
whether such project Is in conformlty with statewide policies
for control of water pollution and water quali<ty and in con-
formity with policies with respect to water pollution control
and water quality control adopted by regional water quality
control boards, and shall certify that such project is en-
titled to priority over other eligible projects on the basis
of financial as well as water pollution control needs.

13605. For the purpose of reviewing applications
for grants made pursuant toc authority granted :in section
13600, the state board shalli give added consideration to
applicants having facllities providing optimum water reclama-~

tion and use of reclaimed water.
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;3606. If an application states that the applicant

is not able to finance the project, the state board shall con-
sider whether the applicant should be required to levy

a sewerage service charge. If the state board determines a
sewerage service charge 1s necessary to pay such costs, the
state board shall not approve the grant application unless, as
a condition to such approval, the applicant agrees to levy a
reasonable and equitable sewerage service charge in connection
with the proposed project.

Any such applicant, not otherwise authorized, is
authorized by this section to levy & sewerage service charge
pursuant to such an sgreement, and shall levy such charge in
the manner provided in the agreement.

13607. All money appropriated by the Legislature
for the state's share of the project costs shall be appro-
priated without regard to fiscal years, or shall augment an
appropriation without regard to fiscel years.

13608. After January 1, 1971, no application for
a grant under the Federal Water Pollution Control Act, or
amendment thereof, or pursuant to Chapter % (commencing with
section 13400) of this division, shall be accepted by the
state board unless such application contains assurances that
at least one person responsible for plant operations meets or
will meet coperator training qualifications, adopted pursuant
to Chapter 9 (commencing with section 1362%) of this division

for the ﬁroposed plant, as well as the plant in current operation.
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Chapter 9. Waste Treatment Plant Operator
Qualifications

13625. The State Water Resources Control Board is
the state agency which is authorized to represent the state
and its local governmental agenciles in administering sny
federal or state funds available for waste treatment plant
operator training.

13626. The state board shall classify types of
sewage treatment plants for the purpose of determining the
levels of competence necessary to operate them. The state
board shell adopt and promulgate regulaticns setting forth
the types of plants and the factors on which the state board
based its classification.

13627. The state board shall develop and specify
in its regulations the tralning necessary to quallfy an operator

for each level of competence for each type of plant. Prior to

. establishment of such tralning gqualifications the state board

shall consult with the Governor'’s Advisory Council on Public
Service Training. The state board may accept expérience in
lieu of qualification training.

13628. The state boerd may approve courses of in-
struction at higher educational institutions which will
qualify operators for each level of competence. The state
board shall also approve courses of instruction given by pro-
fessional assoclations, or other nonprofit private or public
agencles which shall be deered eguivalent to courses of in-

struction gilven by higher educational institutions.
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13629. The state board may provide technical and
) financlal assistance to organizations providing operator
training programs.

13630. Prior to approving any courses for operator
training, the state board shall appoint an advisory committee
to assist 1t in carrying out its responsibilities under this

chapter.
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Chapter 10. Water Wells and Cathedic
Protection Wells

Article 1. Declaration of Policy

13700. The Legislature finds that the greater
portion of the water used in thls state is obtained from
underground sources and that such waters are subject to
impairment in quality and purity, causing detriment to the
health, safety and welfare of the people of the state. The
Legislature therefore declares that the reople of the state
have a primary interest in the location, construction,
maintenance, abandonment and destruction of water wells and
cathodlc protection wells, whilch activities directly affect
the quallty and purity of underground waters.

Article 2. Definitions

13711. YCathodic protection well," as used in
this chapter, means any artificial excevation in excess of
50 feet constructed by any method for the purpose of in-
stalling equipment or facilities for the protection electri-
cally of metallic equipment in contact with the ground,
commonly referred tc as cathodic protection.

Article 3. Reports

13750; Every person who héreafter intends to dig,
bore, or drill a water well or cathodic protection well, or
who intends to deepen or reperforate any such well, or to.
abandon or destroy any such well, shall file with the de-
partment a notice of intent to engage in such construction,

alteratlon, destruction, or abandonment prior to commencing
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such construction, alteration, destruction, or abandonment;

provided, that when such constructlion, alteration, destruc-
tion or abandonment must be accomplished immediately in
order to prevent damage to persons or preoperty due to the
loss of an existing water supply, such notice shall be filed
with the department as soon as possible thereafter, but in
any event not more than five days after commencement of such
construction, alteration, destruction, or abandonment or
repalr.

The report shall be made on forms furnished by
the department and shall contain such information as the
department may require, including, but not limited to:

(2) description of the well site sufficiently exact to
permit locati?n and identification of the well; (b) pro-
posed date of construction of the well; (c) the use for
which the well is intended; (d) the work to be done and a
description of type of construction; énd {e) in event of
late flling, the reasons therefor.

13751. Every person who hereafter digs, bores or
drills a water well or cathodic protection well, or abandons
or destroys any such well, or who deepens or reperforates
any such well, sﬁail file with the department a report of
completion of such well within 30 days after its construc-
tion or alteration has been completed.

The report shall be made on forms furmished by
the department and shall contaln such information as the

department may require, including, but not limited to:

_98_

SBAR—002285




(a) description of the well site sufficiently exact to
permit location and identification of the well; (b) detailed
log of the well; (c) description of type of construction;
(d) details of perforation; and (e) methods used for seal-
ing off surface or contaminated waters.

13752. Reports made pursuant to section 13751
shall not be made available for inspection by the public
but shall be made available to governmental agencies for
use in making studies; provided, that any report shall be
made available to any person who obtains a written authori-
zation from the owner of the well.

13753. Every person who hereafter converts for
use as a water well or cathodic protection well, any oil
or gas well originally constructed under the Jurisdiction of
the Department of Conservation pursuant to the provisions
of Article 4 (commencing with section 3200), Chapter 1,
Division 3 of the Public Resources Code, shall comply with
all provisions of this chapter.

13754. Failure to comply with any provision of
this article, or willful and deliberate falsification of
any report required by this article, is a misdemeanor.

Before commencing prosecution against any person,
other than for willful and delliberate falsification of any
report required by this article, the person shall be given
reasonable opportunity to comply with the provisions of

this article.
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13755. Nothing in this chapter shall affect the

powers and duties of the State Department of Public Health
wlth respect to water and water systems pursuant to Chapter
7 (commencing with section 4010) of Division 5 of the Health
and Safety Code. Every person shall comply with this chap-
ter and any regulation adopted pursuant thereto, in addition
to standards adopted by any city or county.

Article 4. Quality Control

13800. The department, after such studies and
investigations pursuant to sectlon 231 as it finds neces-
sary, on determining that water well and cathodic protec-
tion well construction, maintenance, abandonment, and
destruction standards are needed In an area to protect the
quality of water used or which may be used for any benefi-
clal use, shall so report to the appropriate regional water
quallity control board and to the State Department of Public
Health. The report shall contain such recommended standards
for water well and cathodlc protection well construction,
maintenance, abandonment, and destruction as, in the depart-
ment's -opinlon, are necessary to protect the quality of any
affected water.

13801. The regional board upon receipt of a
report from the department shall hold a public hearing on
the need to establish such well standards for the area
involved. The regional board may hold such & public hear-
ing with respect to any area regardless of whether a report
has been received from the department if it has information
that such standards may be needed.
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makes such a determination it shall so report to the affected
county or city and also recommend the well standards, or the
modification of the county or city well standards, which it
determines are necessary.

13805. If a county or city fails to adopt an
ordinance establishing water well and cathodic protection
well construction, mainﬁenance, abandonment, and destruction
standards within 180 days of receipt of the reglonal board's
report of its determination that such standards are neces-
sary pursuant to sectlon 13802, or falls to adopt or modify
such well standards in the manner determined as necessary by
the regional board pursuant to section 13804 within 90 days
of receipt of the regional board's report, the regional
board may adeopt standards for water well énd cathodic pro-
tection well construction, maintenance, abandonment, and
destruction for the area. Such regional board well stan-
dards.shall take effect 30 days from the date of thelr adop-
tion by the regional board and shall be enforced by the city
or county and have the same force and effect as if adopted
as a county or cilty ordinance.

13806. Any action, report, or determination
taken or adopted.by a regional board or any failure of a
regicnal board to act pursuant to this article, or any
county or clty ordinance 1in the event of the failure of a
regional board to review such ordinance pursuant to section
13804, may be reviewed by the state board on its own motion,

and shall be reviewed by the state board on the request of
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any affected person, county, or city, in the same wmanner as
other action or inaction of the regional board is reviewed
pursuant to section 13320. The state board has the same
powers as to the review of action or inaction of a regional
board or of a county or city ordinance under this article

as it has as to other action or inaction of a regional

board under section 13320, including being vested with all

the powers granted a regional board under this article,
with like force and effect if it finds that appropriate
action has not been taken by a regional board. Any action
of a regicnal board under this article or any county or
city ordinance affected by the review of the state hoard
shall have no force or effect during the period of the

review by the state board.
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Chapter 11l. Discharges from Houseboats
on or in the Waters of the
' State
139C0. The Legislature finds and hereby declares

that discharges from houseboats in or on the waters of the
state constitute a significant source of waste as defined in
section 13050; that discharges of waste from houseboacs in or
on the waters of the state may impalxr the beneficial

uses of the waters of the state to the detriment of the health,
safety, and welfare of the people of the state; and that the
discharges of waste from houseboats are not adequately regu-~
lated. The Legislature therefore declares that the people of
the state have a primary interest in the coordination and
implementation of the fegulation of discharges of waste from
houseboats on or in the waters of the state.

"houseboat" means

13901. As used 1n thils article,

a watercraft or industrial or commercial structure on or in.

the waters of the state, floating or
deslgned or fitted out as a place of

principeaelly used for transportation.

nonfloating, which is
habitation and is not

"Houseboat” includes

platforms, and waterborne hotels and restaurants.
"City- or county” means any city, county, city and
county, or port authority.

13G02. Each regional board shall investigate its

region to determine areas in which discharges of waste from

houseboats are inadequately regulated by local ordinance.
13903.

affected city or county, the State Department of Public Health

Each regional board shall notify each
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and the State Department of Harbors and Watercraft of areas

pf inadequate regulation by ordinance of discharges of waste
from houseboats and shall recommend provisions necessary to
contrel the discharges of waste from houseboats into the
waters.

13904. Each such affected city or ccunty shall
within 120 days of receipt of the notice from the regional
voard, adopt an crdinance for control of discharges of waste
from houseboats within the area for which notice was given
by the board. A copy of such ordinance shall be sent to the
regional board on its adoption and the regional board shall
transmit such ordinance to the state board, the State Depart-
ment of Public Health and the State Department of Harbors and
Watercraft.

13905. Such city or county ordinance shall take
effect 60 days from the date of adoption by the city or county,
unless the regional board holds & public hearing on the matter
and determines that the city or county ordinance 1s not suf-
ficiently restricﬁive to protect the quality of the waters
affected. If the board makes such a determination, 1t shall
so report to the affected city or ccunty and also recommend
the ordinance, or modification of the city or county ordinance,
which it determines is necessary.

13906. If & city or county fails to adopt>an
ordinance contrclling discharges of waste from houseboats
within 120 days of receipt of the reglonal béard's notice
pursuant to section 13903, or falls to adopt or modify such

ordinance in the manner determined as necessary by the
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regional board pursuant to section 13905, within 90 days of

recelpt of the reglonal board's notlce, the regional board
may adopt regulations necessary for the control of dilscharges
of waste from houseboats for the area designated. Such re-
gional board standards shall take effect 30 days from the
date of their adoption and shall be enforced by the city or
county and have the same force and effect as if adopted as

a clty or county ordinance.

13907. Any action, report, determination, or regu-
lation taken or adopted by a reglonal board, or any fallure
of a reglonal board to act may be reviewed by the state board,
and shall be reviewed by the state board on the request of
any city or county. The state board has all powers as to the
review of action or inaction of a regional board under this
article as it has to other action or inaction of a reglonal
board, including all powers granted to a regional board to
initially determine areas in which discharges of waste from
houseboats are inadequately regulated by local ordinance and
to adopt standards when & city or county fails to do so, if
the state board finds that appropriate action has not been
taken by a regional board. Any action of a regional board
under this chapter or any city or county ordinance affected
by the review of the state board shall have no force or effect
during the period of the review by the state board.

13908. No provision in this chapter and no action
thereunder by a regional board or the state board 1s a limita-
tion on the power of a clity or county to adopt and enforce

additional ordinances or regulations not in conflict therewith
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imposing further conditions, restrictions, or limitations

® with respect to the discharges of waste from houseboats.
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Section 19. ‘Section 11010 of the Business and
® . Professions Code is amended to read:
' , 11010. Prior to the time when subdivided lands
are to be offered for sale or lease, the owner, his agent or
* subdivider shall notify the commissioner in writing of his
intention to sell or lease such offering.
The notice of intention shall contain the following
information:
(a) The name and address of the owner.
(b) The name and address of the subdivider.
(¢} The legal description and area of lands.
(d) A true statement of the condition of the title
to the land, particularly including all encumbrances thereon.
(e} A true statement of the terms and conditions
on which it is intended to dispose of the land, together with
coples of any contracts intended to be used.
ﬁf) A true statement of the provisions, 1f any,
® that have been made for public utilities in the proposed sub-
division, including water, electricity, gas and, telephone,

and sewerage facilities.

® (g) A true statement of the use or uses for which

the proposed subdivision will be offered.

(h) A true statement of the provisions, i1f any,

® limiting the use or occupancy of the parcels in the subdivision.
. (1) A true statement of the maximum depth of fill

used, or proposed to be used on each lot, and a true statement

on the soil conditions in the subdivision supported by engi-

neering reports showing the scil has been, or will be,
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prepared in ac;ordance with the recommendations of a regis-

tered civil engineer.

(i) A true statement of the amount of indebtedness
which is a lien upon the subdivision or any part thereof, and
which was incurred to pay for the construction of any onsite
or offsite improvement, or any community or recreational
facility.

(k) A true statement or reasonable estimate, if
applicable, of the amount of any indebtedness which has been
or 1s proposed to be incurred by an existing or proposed
special dilstrict, entity, taxing area or assessment district,
within the boundaries of which, the subdivision, or any part
thereof, 1s located, and which 1is to pay for the construction
or installation of any improvement or to furnish community
or recreational facilitlies to such subdivision, and which
amounts are toc be obtained by ad valorem tax or assessment,
or by a speclal assessment or tax upon the subcdivision, or
any part thereof. .

(1) Such other information as the owner, hils agent,
or subdivider, may deslre to present.

Section 20. Section 11551.6 1s added to the Busi-
ness and Professions Qode, tc read: .

11551.6. The governing body of any city or county
shall determine whether the discharge of waste from the pro-
posed subdivision into an existing community sewer system
would result in vioclation of existing requirements prescribed
by a California water gquality control board pursuant to
Division 7 (commencing with section 13000) of the Water Cecde.
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In the event that the governing body finds that the pro-
posed waste discharge would result in or add to violation
of requirements of the regional board, it may disapprove
the tentative maé or maps of the subdivision.

Section 21. Section 11558 of the Government Code
is amended to read:

11558. An annual salary of twenty thousand five
hundred dollars ($20,500) shall be paid to each of the
following:

(2) Each member of the Adult Authority.

(v) Each member of the Board of Equalization.

fe} Baeh member of the State Water Reseurees
centrel Beards

€43 (c) Each member of the Unemployment Insurance
Appeals Board.

fe} (d) Each member of the Youth Authority.

¢£y (e) Deputy Director of Employment.

Section 22. Section 11558.1 is added to the
Government Code, to read:

11558.1. An annuel salary of twenty-five thou-
sand dollars ($25,000) shall be paid to each of the follow-
ing:

(2) Each member of the State Water Resources
Control Board.

Sectlon 23. Section 11563 of the Government Code
is amended to read: ‘

11563. In addition to the salaries provided for

them elsewhere in this article, an annual amount of five
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hundred dollars ($500) shall be paid to each of the following:

{(a) President of the Public Utilities Commission.

{v) Chairman of the Adult Authority.

(¢) Chairman of the Alcoholic Beverage Control
Appeals Board.

(d) Chairman of the Board of Barber Examiners.

{e) Chairman of the Board of Equalization.

(f) Chairman of the Unemployment Insurance
Appeals Board.

{g} ©Crairman ef the Water Righ%s Beard-r

Section 24. Section 11563.1 is added to the
Government Code, to read:

11563.1. In addition to the salaries provided for
in section 11558.1, an additional amount of 5 percent shall
be paild to each of the following:

{(a2) Chairman of the State Water Resources Control

Board.

Section 25. Section 12805 of the Government Code

is amended to read:

12B805. The Resources Agency consists of the State

Air Resources Board, the Colorado River Board, the QOffice

of Nuclear Energy, the State Water Righé%s Beards the Siate

Water Qualiity Rescurces Control Boardsy and each California
water'peliu%iea quality control board, and the following
departments: Conservation; Fish and Game; Harbors and

Water craft; Parks and Recreation; and Water Resources.
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" Section 26. Section 151 of the Harbors and Navi-
gation Code is amended to read:

151. Bxeeps where permitted pursuant e the pro-
visiens ef GChapser 4 {eemmeneing with seebtien 136403} ef
Bivisien 7 of the Waser Gedey any person that intendtioenaiily
er negiigently eauseg or permiss ary eoil be be deposited in
the water sf thip state;y; ineluding but nmet iimised $6 mavi-
gable wasers; shall be lisble eivilly in ar ameunbt ned
exeeeding six %heésa&d detiars {$6;000)} ends; in additiens
shall be liable e any gevernmenbtal ageney eharged with &the
respongibility fer eleaning up or ababing any sueh ei} for
all seidunal damages; in additien $e the reaserable eeosts
eetuntly ineurred in abaiing or elearming up the oil depesit

in sueh watersr Any person for whom waste discharge require-

ments have not been established

pursuant to Division 7

{commencing with section 13000) of the Water Code, who

intentionally or negligently causes or permits any oil to

be deposited in the water of this state, including but not

limited to navigable waters, resulting in a condition of

polliution or nuisance as defined in section 13050 of the

Water Code, shall be liable civilly in an amount not

exceeding six thousand dollars ($6,000). The amount of the

eivii penaldy recovery which is assessed pursuant to this

section shall be based upon the amount of discharge and the
likelihood of permanent injury and shall be recoverable in
a civil action by, and paid to, sueh a governmental agency

charged with the responsibility for cleaning up or abating
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any such oil. If more than one such agency has responsibpil-

ity for the waters in question, the agency which conducts
the any cleaning or abating activities shall be the agency

authorized to proceed under this section, but if more than

one agency is involved, the court shall allocate among them

the amount of the recovery hereunder.

Section 27. Section 152 of the Harbors and Navi-
gation Code 1is repealed.

352- The ageney eleasning up bshe eoil depesist
shall netsify;y; in writingy the apprepriate regienal waser
guatity eeontrol beard sf the nature of the depesit and ef
the eorreetsive aeiien Htaken or eentempiatedsr

Section 28. Section 4458 of the Health and Safety
Code is repealed.
| Lis8, No perseon shall aenstruciy maintain or use
any sewer well exiending %o or¥ inte a subiterranear water-
bearing siratum that is used or intonded %o be used aey oF
is suiiable fory & seuree of waiar supply For domessia pur-
poses, except that where a regicnal water polliuticn cortroi
board finds that water gualiiy conrsideraticons do net pre-
clude controlled recharge of such siratum by direct irjec-
tion, water reclaimed from saewage may be injected by a well
inte swah stratum afier a pubiie hearing aad a finding by
the Stote Beard of Pubiie Healith that $he srepesed reeharge
witt not impair the guaiity of water in the receiving aqui-
far as a source of waiter supply for domesiic purposes.

Said Yoard may make and snfercs such regukations pe¥tairirg
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theret : as i% deems proeperr Neolhing ir ihis sBeesison sheil
be eonttrued Lo aflces the avthoridy of the Stade Waker
Pollution Gonsrol Beard sr regienal watoy peiluisien eensyrel
brards %6 preceribe and enferece requiremenis for sueh dis-
sharge-

‘'Bewer weil' as used ip this seebion ineludes ail
ef the fellewipg:

{a} Any hole dug or driiled iInbe the groundy and
intended fer use as a water suppit¥y whiech has been abandened
and i8 being used for the diespesal ef sewager

{8} Any heie dug er drilled inbe ihRe groundy
used o¥ intended %o be used for the dispesal eof sewager

Section 29. Section 5410 of the Health and
Safety Code is amended to read:

5410. As used i1n this chapter:

(a) USewage! mesns any and ail wasie subsbaneey
tiquid eor Belidy essceisted with human habibatieny er whieh
eontains ey may be eontaminated WwitR Ruman or animal exeresa

er exerementy effaly er any feeulent matber 'Waste includes

sewage and any and all other waste substances, liquid, solid,

gaseous, or radiocactive, associated with human habitation, or

of human or animal origin, or from any producing, manulactur-

ing, or processing operation of whatever nature.
)y “0ther waste! means any and a8kl igquid er
seiid waste subsitaneey net sewagey from any predueingy man-

ufaeduring or proecessing eperation of whadever naturer
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¢e} (b) "Person" as used in this article also
includes any city, county and ary, district, the state or

any department or agency thereof.

£¢4) (c) '"Waters of the state" means any wasers
water, surface or underground, including saline waters,
within the boundaries of the state as defined and deseribed
in seetion 1 eof Artiele XXI of she Constitutien and aB givern
greaber preeisien in seetiens 2¥0jy; 17Xy and 172 ef &the
Gevernment Gede.

{e} (d) ‘"Contamination"” means an impairment of
the quality of the waters of the state by sewage er other
waste to a degree which creates am aebual a hazard to the
public health through poisoning or through the spread of
disease. '"Contaminaticn"” shall include any equivalent ef-
fect resulting from the disposal of sewage er esther waste,
whether or not waters of the state are affected.

{£} (e) "Pollution" means an impairment altera-
tion of the quality of the waters of the state by sewage er
ether waste to a degree which dees net ereastse an aeisual
hazard e the pubiie health buit whieh does adversely and
unreasconably affee$ affects (1) such waters for domestiay
industrialy agrieulturaly navigat§ena}, reereabtional oF

other beneficial use uses, or (2) facilities which serve

such beneficial uses. "Pollution" may include "contamination”.

{3 (£) '"Nuisance” means damege %e any eommunisy
by eders or unsightiiness resulting from unrcasenable praedviees

in the dispesa: ef sewage or sther wasies anything which (1)

- -116-

SBAR—002301




is injurious to health, or is indecent or offensive to the

senses, or an obstruction to the free use of property, so

28 to interfere with the comfortable enjoyment of life or

property, and (2) affects at the same time an entire com-

munity or neighborhood, or any considerable number of per-

sons, although the extent of the annoyance or damage

inflicted upon individuals may be unequal, and (3) occurs

durin or as a result of, the treatment or disposal of
curing, Or as & 2 or P o%

wastes.

{n} (g) "Regional board” means any regienal
Califcrmia water quality control board created pursuant to
section 2304% 13201 of the Water Code.

Sectlon 30. Notwithstanding the provisions of
this act, all members of a regional water quality control
board on the effective date of this act shall continue to
serve as members of such board pursuant to section 13201 of
the Water Code for the remainder of the term for which they
were appointed. The Governor shall appoint two additional
members to each regional board who shall meet the qualifi-
cations of category (7) of subdivision (a) of section 13201
of the Water Code. The term of one member so appointed to
the board, who shall be designated by the Governor, shall
expire on September 30, 1972, and the term of the other
such member shall expire on September 30, 1973, and there- 1
after such members shall be appointed for a term of four

Years.
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Section 31. To the extent that the disciplines
specified in subdivisions (a) through (i), inclusive, of
section 13120 of the Water Code closely relate to flelds
represented by the membership of the Water Quality Advisory
Committee at the time of the effective date of this act,
appointments to the commlttee, as they occur, shell be made
in accordance with the discipline which relates to the field
represented by the member whose term has expired.

Section 32. Notwithstanding the provisions of
subdivision (c) of section 13220, any person incumbent in
the position of executive officer of & regional water
quality control board on the effective date of the amend-
ment of subdivision (c) of section 13050 of the Water Code
at the 1963 Regular Session of the Legisiature, shall con-
tinue to serve at the pleasure of his appointing board.

Section 33. The Legislature hereby finds and
declares that over the years chronic and continuing con-~
ditions of pollution and nuilsance have resulted from the
physical and geographlc locations of property once used as
industrial or business sites but not in operation. The
Legisglature further finds and declares that such conditions
cannot be effectively dealt with pursuant tc other regula-
tory authorlty exercised by a reglonal water quality control
board, since continuing discharges are not usually Iinvolved
and the industry or businesses are not in operation and
since the owners of such property are frequently absent

from the board's jurisdiction and cannot readily be
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required to abate the condition. The Legislature, there-
fore, further finds and declares that it is imperative, in
order to remedy conditlons of pollution and nuisance emana-
ting from noncperating industrial or business locations,
such as mines, that regional water quality control boards
be authorized to regulate such conditions in the manner
provided in section 13305 of the Water Code.

Section 34. This act shall become operative on
January 1, 1970.

Section 35. There is hereby appropriated f{rom
the General Fund the sum of dollars ($ )
to the State Water Resources Control Board for the purposes
of this act.

Section 36. This act is intended to implement
the legislative recommendations of the f£inal report of the
State Water Resources Control Board submitted to the 1969
Regular Session of the Legislgture entitled "Recommended
Changes in Water Quality Control," prepared by the Study
Project-Water Quality Control Program.

Section 37. This act shall be known as the
"California Water Quality Improvement Act of 1969."
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FINES AND PENALTIES FOR WATER POLLUTION IN VARICUS STATES

(Note that in many states each day of violation constitutes a separate offense)

Maximum Maximum Im- Added
State Statute Cited Fine prisonment Penaltles
Alabama Ala. Code Tit, 22, Sec. 140~ | $10,000 - a
(p) & (q) (Recomp. 1967)
Alaska Stat. Sec. 46.05.210 (1962) 500 30 days b
Florida Fla, Stat. Ann, 1,000 1 year b, ¢
Sec. 403,161 "(Supp. 1969)
Idaho Idaho Code Sec, 39-118 C. 1,000 1 year a, b, ¢, d
(Supp. 1967)
Kentucky Ky. Rev, Stat. 220,990 (1962) 1,000 1 year b, ¢
Maine 38 MRSA Sec. 571 (1964) 5,000 any term of -
years
Massachussetts Mass, Ann. Laws Ch., 111, Sec, 500 1 year b
162 {1967)
Michigan Mich. Stat. Ann. No maximun - a, ¢
Sec. 3.529(1) (Supp. 1968) | specified ($500/day)
(Minimum
500)
Mississippi Sec, 7106-127(a) & {b) 3,000 1 year b, ¢, d
Miss, Code Ann.
(1966 Cum, Supp.)
Montana Sec. 69-4908 Rev. Codes of 1,000 1 year b

Mont, (1967 Cum. Supp,)

Ny
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‘MaxImum Maximum Tm- Added
State Statute Cited Fine prisonment Penalties

Nebraska RRS 1943, (1967 Cum. Supp.) |$ 500 | 60 days c($10/dzay),
Sec. 71-3009 (1) & (2) d

New Hampshire RSA 148:3 (1964) 1,000 1 year ~—

New York N.Y. Public Health Law 500 1 year b, ¢
Sec. 1252 (1968 Cum. Supp.

North Gen. Stat., Sec. 1U43.215.6(b) 1,000 - c

Carolina {Supp. 1967)

ohio Rev. Code Ann, Sec. 6111.99 500 | 1 year b
Anderson, 1954

Oklahoma Okla. Stat., Ann. Tit. 82 500 90 days b, ¢
Sec. 937(b) (Supp. 1968)

Pennsylvania Pa. Stat. Ann. Tit. 35 500 60 days c*
Sec., 691.401 (1964)

Rhode Island R.I. General Laws 500 30 days b, ¢
Sec. 46-12-14 (1956) A

Tennessee Sec. 70-317 T.C.A. (1955) 500 - -

Virginia Va, Code Ann. Sec, 62.,1- 500 1 year a, b, ¢
194,1 (1968 Repl.)

West W, Va, Code Ann, F A A

Virginia Sec. 20-5A-19 (1968 Supp.)
Wisconsin Sec. 144,57 W.S,A, 5,000 - e

(1968 Supp.)
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MaxImum Meximum Im- Added
State Statute Cited Fine prisonment Penalties
Wyoming Sec. 35-195 Wyoming $ 1,000 1 year b
Statutes Ann. (1959)

EXPLANATORY NOTES

28

-

civil action (in addition to set penalties) may be brought against polluter for
any damages or injury resulting from his polluting.

Both imprisonment and fine may be imposed.

Every day that such conduct continues shall constitute a separate offense or
violation.

Polluter 1s also liable for any expenses incurred by the state board or commission
responsible for enforcing the act, or in removing or terminating the cause of
pollution,

PENNSYLVANIA--statute cited states that: "Any person who shall continue to violate

the provisions of this section, after conviction in a summary proceeding . . .,
shall be guilty of a misdemeanor, and upon conviction shall be sentenced to pay a
fine of not . . . more than $10,000 and priscn sentences not . . . more than one

year, Each day during which this section is violated shall constitute a separate
offense." (Emphasis added.)

WEST VIRGINTA--statute cited provides for & graduated sentencing for violations in
the following manner:

First offense « maximum fine - i 100
Second offense ~ maximum fine - 500
Third offense ~ maximum fine - 1,000 or 6 months in jail, or both.

Each day the violation is continued constitutes a separate offense,
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INTERAGENCY PROGRAMMING COMMITfEE

WATER QUALITY CONTROL igg MANAGEMENT ACTIVITIES
MEMBERSHIP
The membership of this group shall be composed of indi-
viduals familiar with their departmental programs and
policies and who have management decision responsibili-
ties. GCenerally, representatives from the various
departments will be at the Dlvision or Bureau Chiefs?
level. The followlng departments having major water
quality (management and fiscal) responsibilities should
be represented:
1. State Water Resources Control Board, Chairman
2. Resources Agency

Department of Agriculture

. Department of Conservation

3

L

5. Department of Flnance

6. Department of Fish and Game
7. Department of Public Health
8 Department of Water Resources

9. Colorado River Board

Staff support for the committee's functioning will be pro-

vided by the State Water Resources Control Board

B.

OBJECTIVES

To assure that the total state program for the control
and management of water quality 1s adequate to meet

state and local needs and to assure maximum efficlency

e

SBAR—002310



in the conduct of individual state agency activities

wnhich form a part of the total state program.

ACTIVITIES

1. TIdentify specific activities (i.e., in the general
areas of basic data, survelllance, investigations, mon-
itoring, research, enforcement, pollution cleanup, etc.)
requlred to carry out statutory responsibilities and
statewide policy for water quality control, and recom-

mend priorities for the activities identified.

2. Recommend the assignment of specific activities to

the proper state agencies with the objective of achlev-
ing maximum efficiency and benefit to the state with due
consideration for the statutory responsibilities of the

affected agencies.

3. Develop procedures for continuing coordination and
evaluation of departmental activities and programs to
assure that the objectives are met and that duplication

of effort is avoided.

RESOLUTION OF CONFLICTS

l. In the event that the Committee cannot agree to
priorities of activities or to departmental assignments,
after review by the respective directors, the Committee
shall recommend referral of unresclved issues to the

Secretary for Resources.
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®
2. In the event that there is conflict between Agenciles’
® 7 viewpoints the Secretary will resolve any 1lssues Jointly
with Secretaries of other affected Agencies.
L J A PROPOSAIL FOR THE
COORDINATED STORAGE AND RETRIEVAL
. OF
WATER QUALITY INFORMATION

® ' The Subcoummlittee on Intergovernmmental Relations declded at
its meeting on December 17, 1968, to recommend to the Study
Panel that all water quality information generated in the

® state should be handled In a coordinated manner through an
Information Storage and Retrieval Center.
A1l water-related datae (water quantity and quality, land

Y and water use, etc.) should eventually be handled by such &
Center. That data which can be computerized should be; that
which cannot or should not be computerized should be stored

® in a catalogue or library ard coded in such a manner that
efficient retrieval 1s possible.
The attached diagram indicates handling of water quality

@ data only. All other water-related data would be handled in
a s8imilar manner.

) The purpose of the Information Screening and Processing

d Sectlon is to assure uniformity of procedures and to pro-
vide screening of data for integrity and usability. The
Section could be composed of representatives of several

]
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of the agencies who use the center, and could include persons
who are familiar with various data collection programs and
with data handling and programming techniques. The Section
1s shown on the diagram as being located in the Resources
Agency. It could be located in a member department or board
of the Resources Agency for administratlive purposes, provided
a mechanism can be developed for assuring that the needs of

other departments or boards are met.

It is estimated that the cost of operating the Section,
exclusive of computer and programmer time, would te about
§lOOzOO0.00 per year. This amount would cover about five
people. Funding would come from agenciles participating in
the use of the Center, or it could be budgeted separately.
No data analysis, other than very routine programs, is
envisioned for the Section; it is assumed that data users

will pay-as-they-go.

The Interagency Programming Committee, also proposed by the
Subcommittee on Intergovernmental Relations, would provide
valuable advice to the Section on water quality data needs.
This proposal does not conflict with the recommendation that
the State Water Resources Control Board "prepare and imple-~
ment a statewide.water quality iﬁformation storage and
retrieval program". The state board would merely act as

an Intermediate data screenlng and processing body for the
regional boards to assure uniformity in the data submitted

by them to be put in the Center.

c-k
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COORDINATED STORAGE AND RETRIEVAL
oF
WATER QUALITY INFORMATION*

Waste Dischargers
Research Contractors
Other Non-Agency Sources

Discharger Self-Monitoring
- - -Reports, Research Reports,
Other Non-Agency Information

Agencies Which Collect

Data or Receilve it from Samples ‘
Other Sources: IWR, DPH, [& 21 Laboratories
DFG, State Board, Region- Lab Analyses
al Boards, Etc.
- -~ -Data, Reports, Interagency
Cther Information —~ Programming
ce Committee
/ AT
RESOURCES AGENCY Special
Information Screening . __Requests Data Users
and Processing Section 51 (Agencles, Ete.)
- Response T
Selected Data, Routine Response
- - =Reaports, Other Requests
Information
. INFORMATION STORAGE AND RETRIEVAL CENTER

Computerlzed Central Data Central Catalogue for Reports,
File Other Non-Computerized
Information.

A part of a system for handliing all water related data.

C-5
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MANPOWER REQUIREMENTS
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UNIT EFFORT REQUIREMENTS FOR STATE BOARD PROGRAM ACTIVITIES

Estimated*  Estimated  Manpower Professional
Unit Effort Annual Requirements Manpower
Program Activities Requirement Workload (Man Weeks) Deficit
. (Man Weeks) Need Have Deficit
ENVIRONMENTAL ANALYSES 294 7 3 b
Review Environmental
Needs *¥ *¥ 84 2 - 2
Plan Formulation
& Review 1.6 50 80 2 1 1
Policy Formulation
& Review 1.3 97 130 3 2 1
COORDINATION % 105 2.5 .5 2
Surveillance 0.2 210 sepa- Lo 1 .2 .8
rate water
areas
Waste Discharge Review 1.0 21 21 .5 .1 4
Data System *¥ ** 4o 1 .2 .8
GRANT REVIEW 0.4 200 appli- 84 2 1 1
cations )
Engineering Review 0.2 4o 1 .5 .5
Processing 0.2 42 1 5 .5
OPERATOR TRAINING 88 2 - 2
Development &
Coordinatd on 0.4 39 1 - 1
Supervision &
Administration 0,025 2,000 op-~ kg 1 - 1
erators

* Based on 42 man week year
** Cannot be numerically identified
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Estimated¥ = Estimated Manpower Professional
Unit Effort  Annual Requirements Manpower
Program Activities Requirement Workload (Man Weeks) Deficit

(Man Weeks) Need Have Deficit
RESEARCH 5.2 20 pro- 105 2.5 .5 2
. lects
Evaluation 1.1 - 21 5.1 i
Development 1.1 - 21 5 A
Coordination & -
Management 3.0 - 63 1.5 .3 1.2
INVESTIGATIONS 1.3 100 126 3 1 2
Need Analyses 0.3 22 .6 ) 4o
Development 0.5 52 1.2 b .8
Liaison & Coordination 0.5 52 1.2 .4 .8
PROGRAM RECORDS CENTER x% 3 1 2
Answer Request for
Information 3,600 b2 1 .3 .7
Research & Preparation
of Material for Public
Presentation 0.6 75 42 1 .3 .7
State & Regilonal Board
Publications 1.7 25 Lo 1 U .
REGIONAL BOARD & ADVISORY
COMMITTEE SUPPORT it 2 2
Review by State Board of
Regional Board Actions 1.26 100 126 3 1.5 1.5
Preparation ~ Agendas, Com-
mittee Agendas & Techni-
cal Support 0.42 100 items L2 1 .5 .5
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Eastimated®*  Estimated Menpover Professlional
Unit Effort  Annual Requirements Manpower
Program Activity Requirement Workload (Man Weeks) Deficit

(Man Weeks) Need Have Deficit
CLERICAL SUPPORT - - - 10 5 5
Support of Above
20 Professionel
Positions - - - 10 5 5
TOTAL 36 14 22
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MANPOWER REQUIREMENTS FOR REGIONAL BCARDS
The nine reglonal boards presently have a deficit of 77
management, professional, and technical personnel; 3 admin-
istrative assistants; and 19 clerical personnel. The total

deficit is 99 persons as compared tec a'present staff of 82.

The variance in the nature of werk performed dy the staff of
different regional boards is such that vaiform standards of

staffing are lmpossible to prescribe. Water quality problems
vary from region to region and so, therefore, must the water

quality control program emphasis.

Some examples:
1. The San Francisco Bay Region 1s characterized by
highly concentrated industriel and municipal develop-
ments which contribute liquid wastes to a common dis-
posal area - the Bay. The overlapping effects of
these discharges, and the complexity of the materials
in the dlscharges, dictate frequent sampling and
analysis of the entire Bay and a2ll major discharges.
Self-monltoring programs are numerous and complicaced.
Further, the quality of water in the Bay is affected
by the amount and quality of inflow from the Central
Valley Region, necéssitating ﬁ direct interest in
water proJect development inland.
2. The Santa Ana River Basin Reglonal Board is con-
cerned primarlly with groundwater problems - guantity
problems as well as quality problems., Salt balances

and sea water intrusion are important. Imported water

D-4
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can help or hinder, depending on its quality and
where i1t is used. The effects of individual dis-
charges may not be felt for months or years after
discharge occurs, so long-term monitoring is

necessary.

In an effort to lend some degree of standardization to region-
a2l staffs, the types of program activities carried out in all
regions were listed in seven basic categories, some with sub-
categories. Each regional executive ;fficer was then requested
to indicate his "unit effort" requirement (e.g., 0.5 man-days
per discharge inspection) and his estimated annual workload

for the next five years (e.g., 1,000 inspections per year).
Workload estimates were based on the assumption that existing
"packlogs” of work would be caught up in two years and that

all water quality control plans would be completed in five years.

The following tables contain the results of the executive of-
ficers' estimates:

Table 1: Unit Effort Requirements for Regional
Board Program Activities

The requirements are all expressed in man-weeks per
unit of work for uniformity. The original data were
obtained in man-hours, man-days, man-weeks, and man-
months, depending on the magnitude of time requilred.
For instance, the time required to analyze a self-

monitoring report was given in man-hours originally
because less than a half-day is generally necessary.

Table 2: Estimated Annual Workload for Regional
Board Program Activities

Data show the number of units of work in each cate-
ory of activity. For instance, Region 5 estimates
;500 discharge inspections per year.

SBAR—002320
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Table 3: Manpower Requirements for Regional
Board Program Activities

This table shows the number of people reguired by
each region for each actlvity. The numbers rep-
resent the product of Table 1 and Table 2, divided
by 43 man-weeks per year, which is estimated to be
the amount of time available per employee per year
for program work. PFollowing is a breakdown of
employee time:

Program activities 43 weeks/year
Keeplng current on

technology 2
Sick Leave 2
Annual Leave

(vacation) 3
Holidays 2

Total 52 weeks/year
D-6
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Table 1 ;‘:‘,_
UNIT REPORT REQUIREMENTS FOR REGIONAL BOARD PROGRAM ACTIVITIES PN
Program Activities Regions Median| Man Weeks G
1 2 3 i 5 [§) 7 B 9 Per: |
o
: 1. Development of "
. Plans 32 Lo 23 48 ol ol 2h ol 2l oL iplan { ‘
: Policies I 7.61 12 3 3 3 g 5.3 3 Y }Policy - ,
2. Establishment and L
Review of: '
o a.Dlscharge require- _ "
o ments 2 .63 2 .8 .5 .5 .6 .7 |1 1,96/ .7 |Discharge o
> b.Self-monitoring 3
- programs 2 781 L6 .2 .2 .2 L2 .2 .2 .2 |Program t}
| 3. Surveillance: ;
i a.Discharge Inspec~
° o tions 26| .3 A71 061 .1 .1 Al ) .07} .5 |Inspection
N - b.Receiving water
w surveys 4 7.2 2 1 4 4 2 i 1 2  |Survey '
) Analysis of Data oy
N From: : "
c.Self-monitoring
reports .1251.0125| ,045],0625( ,025| .05| .05{.0175{.0075| .OUS {Report
4, Enforcement 3.5 0.9] 0.7 1 2 2 2 2 3.2 2 ICase
5. hReview of Requestis
for Financial
Asslstance 1 86| .46) .4 A A b 4 1 .4 |Request
6. Research & Speclal
. Investigations L8 50 48 64 48 8 8 18 13 48  |Year
; 7. Miscellaneous
b a.Participation in
reglonal or basin
planning programs | 4 [ 15.6} 1,52 2 8 2k 8 8 6.4 8  |Program i
b.Water well stds, - 5.3 5 22 12 12 3 12 3. 47T 8.3 ]Area f;
; c.Wastawater reclam. - .56 .5 1.5 .5 .5 4 .2 .76 .5 Discharge -
; d,Public information [ 10 BB T15.8]7 32 16 4 N 8T 14 10 |Year i
' e,Treatment plant i
2 operator training | L 2.4 5 2 48 8 8 4.8 i 5 |Year .

i
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ESTIMATED ANNUAL WORKIOAD FOR REGIONAL BOARD PROGRAM ACTIVITIES

Progrem Activities Regions . Total
T 2 3 I 5 5 7 8 9
1, Development of Plans 2 5 3 3] 8 2 2 3 2 40 {Plans/yr.
and Policies 2 7 P) 2 8 1 3 1 2 28 |Policles/yr.
2, Establishment and Review ‘
of:
a, Discharge requirements 10 150 | 351250 | 250 | 20! 57 | 75 | 27 j1174 |[Discharges/yr.
b. Self-monitoring programs 2 1395 51200 150 | BO [ 200 | 307 50 [1102 |[Programs/yr.
3. Surveillance:
e. Discharge inspections 200 | 372 | 240 200 4500 | 400 | 760 | 400 | 700 | 9772 | Inspecticns/yr.
b. Receiving water surveys D 12 ] 121 25 50 67 101 20 #5 | 186 [Surveys/yr.
Analysis of Data From:
c. Self-monitoring reports | 120 FO0O | 200 1000 2800 100 | 880 | 530 1200 | 9830 |Reports/yr.
L4, Enforcement 21 72| 201 90} 30 5 7 9 6 | 241 {Cases/yr.
5. Review of Requests for
Financial Assistance 8] 50] 15] 12| 60§ Y0 | 10| 20| 20 | 205 |Requests/yr,
6. Research and Special
Investigations L8 | s | U8 | 64| LB 8 81 181 13| 309 |Man-weeks/yr.
7. Miscellaneous
a. Participation in regional
or basin planning
programs 2| 4 61 12 6 2 2 1 b 39 | Programs/yr.
b. Water well standards 0 5 1 Ll 2 1 11705 2 13.5] Areas/yr.
c. Wastewater reclamation o] I 10 b Q0 q 17 107 40 131 |Discharges/yr.
d. Public information 10 8.8414, 3216 L3 477 4.9 13.5{107.9f Man-weeks/yr.
e Treatment plant opera-
tor training Ll 2.4 5 2| 48 8 81 4.8] 4| 86.2 Man-weeks/yr.
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Table 3.
MANPOWER REQUIREMENTS FOR REGIONAL BOARD PROGRAM ACTIVITIES
Program Activities Regions Total
1 2 3 I 5 3 7 8 1.9
1. Development of Plans 1.49( 4.65] 1,60} 3.35{1Q.00] 1.12) 1,12 1,67/ 1.12] 26.12
And Policies 39 | 128 . hb 371 1.hG .19 .50 .11 LA .85
2. Establishment and Review
of: '

&, Discharge requirements A7 7,12 1.63] k.65) 2.91] .23 801 1.22] 1.23] 20.26

b. Self-monitoring programs 09 17,17 .21 .83 70T .19 .93 1k k) 10.5G
3, Surveillance:

a. Discharge inspections 1.21{ 2.60] .95| 3.07]10.47] .93) 2.48] .93] 1.1h4 23.78

b. Recelving water surveys 0] 2.01 .50 . Hh3 .05 .Hb Y L19( 1,05 10.63

Analysis of Data From:

c. Self-monitoring reports .35[1.16 .21] 1,451 1.05/ .12] 1,02 .22 .21 5.79
4, Enforcement 611,50 .33 2.10| 1.40] .23 .33 .h42| .45  6.92
5. Review of Requests for

Financial Assistance .19 1.00| .16 A1 .86 .09 09| .19 .05 244
6. Research and Special
Investigations 1,12 1.26] 1.12] 1.,49] 1.12} .19] .19] .42| .30 7.21
7. Miscellaneous
a, Participation in re-
gionel or basin plan-
ning programs 191 145 .21l 560 1.12f 1,12 .37} .19] .60 5.81

b. Water well standards 0 1.02 .12 .51 .hb .28 .19 L1l .39 3,21

¢, Wastewater reclamation 0 .05 .12 .21 1.08 05 .16 .05 il 2,00

d. Public information .23 .20 34 T4 .37 091 .09 11 .31 2.08

e. Treatment plant opera-

tor training L0901 .06} .i2| .05f1.12| .19 .19 .11| .09 2.02
Totals 6.34 132,49 ) 8.24]20.17{38.57] 5.581 8.99| 6.11| 8.02] 134.51




e
) APPENDIX E
L
ACKNOWLEDGMENTS
@
@
®
®
o

SBAR—-002325




R - L h . - -y Y EARE e o I I r A el
et ot - B B - L MT Lol 8 TIAMSSTLS oDt ot CUTRRRY . Seancwmd Lt Tl

®
P ACKNOWLEDGMENTS
Grateful appreciation is expressed to the many state-
wide organizations and state, regional, or other agencies
L]
® whose representatives were members of or participated on
- subcommittees, and to those representatives themselves and
other individuels who participated in the many subcommittee
® ' or special panel meetings whose dellberations lead to the
formulation of Study Panel recommendations:
PY SUBCOMMITTEE MEMBERS
AND/OR PARTICIPANTS
Statewide Organization Representative
American Society of Civil Linden R. Burzell, 3 *
L Engineers (4 Calif. Chapters) | Randolph H. Dewante
: John Harnett
D. G. Larkin, 1
Gordon Laverty
George Strudgeon, 2
@ American Water Works Assn. Roy E. Dodson, Jr., 3
Alfred W. Jorgensen, 1
California Association of Bill Anderman, 2
Sanitarians Alvert Marino, 2
Leland Quillici
o ' California Farm Bureau Carl Hobe, L
FPederation Ray Hunter, 1
. J. Dudley Stephens
Ronalcd Stephenson, 2
o ’ Calif. Forest Protective Assn. | Jobn Callaghan, 1, 4
Calif. Manufacturers Assn. Robert E. Burt, 1, 2, 3, &
.

Indicates Subcommittee Membership by number, as follows:

PY 1. Definitions and Policy
Enforcement and Implementation

Intergovernmental Relations

. Organization and Administration
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Statewide Organlzation

Representative

Calif. Sanitary and Sanitation
Districts Association

Calif, State Chamber of Commerce

Calif. Water Pollution Control
Assn.

Calif. Wildlife Federation

Canners League of California

Consulting Engineers of California

Co. Supervisors Assn. of Callif.

Irrigation Districts Assn.

Calif. Water Resources Assn.

League of California Cities

League of Women Voters of Calif.

Planning and Conservation League

Sierra Club
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Don Allen, 3

R. A. Boege, 1

Dr. L. H. Cook, 2
Gary Horstkotte, 3
Gall H. Stanton

H. R. Vaughn, 3

Larry Kiml, 1
Donald H. McCrea, 3
William Pettite, 2
J. Ron Pratt, 2

E. E. Ross, 2

Paul McKeehan

Fredrick H. Hawkins,
1, 2

W. K. Kitchin, 2

Lawrence Taber, 2

John H. Jenks, 2
Homer W. Jorgensen, 1
M. J. Shelton, 4

Edward R. Hanna, 3
Rozert T. Durbrow, 2,

Kennethh A. Kuney, 2
Gary L. Queale, 3
Evan Tisdale, 2

Doyle F. Boen

Don Benninghoven, 1
Harry Tow, 2

Mrs. Beverly Lane,
1, 2, 4
Mrs. Mary Lehman, 2

Frank Stead, 1, 4
Samuel Wood, 1, 3

Stephen C. Jett, 1

Prof. James N. Luthin,
1

Angus McDonell, 2




Statewide Organization

Representative

S0il Ccnservation Society,
California Chapter

Western 011 and Gas Co. Assn.

State and Reglonal Agenciles

C. E. Busby, 1

Charles Barker
J. R. Hanson, 3
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W. E. Steiner
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Kermeth R. Jones, 4
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Representative

California Fertilizer Assn.
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City of San Diego

Department of Agriculture

Department of Fish and Game

Department of Harbors and
Watercraft

FMC Corporation

Federal Water Pollution
Control Administration
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Public Health
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Thomas E. Balley

Roger Chung
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Particular appreciation 1s expressed to all the persons

who served on or acted as adviser to one or more of the

special task forces that assisted the four subcommittees in

studying in depth particular problems of importance or
difficulty. Likewise, special panelists at Study Panel

meetings made contributions that promise to have lasting

importance.
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Our sincere thanks to you all, and to the many unnamed
® organizations and individuals who directly or Indirectly

made constructive contributions to the Study Precject.
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STATE OF CALIFORNIA -
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2001- 15

In the Matter of the Petitions of

BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY
AND | ’
WESTERN STATES PETROLEUM ASSOCIATION

For Review Of Waste Discharge Requirements Order No. 2001-01
for Urban Runoff from San Diego County
- [NPDES No. CAS0108758]
Issued by the .
- California Water Quality Control Board,
San Diego Region

SWRCB/OCC FILES A-1362, A-1362(a) |

BY THE BOARD:

On léebruary 21, 2061, the San Diego Regic;nal Water Quality Control Board '
(Regional Water Board) issued a revised national pollutant discharge elimination system
(NPDES) permit in Order No. 2001-01 (permit) to thé County of San Diego (County), the
18 incorporated cities within the County, and the San Diego Unified Port District. The permit
covers sform water discharges from municipal separate storm sewer systems (MS4) throughout

the County. The permit is the second MS4 permit issued for the County, although the first permit

was issued more than ten years earlier.'

' NPDES permits generally expire after five years, but can be extended administratively where the Regional Water
Board is unable to issue a new permit prior to the expiration date. As the record in this matter amply demonstrates,
the Regional Water Board engaged in an extensive process of issuing draft permits, accepting comments, and
holding workshops and hearings since at least 1995.

I
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The permit includes‘.various programmatic and planning requiremehts for the
permittees, including construction and development controls, controls on municipal activities,
controls on runoff from 1ndustr1al commercral and residential sources and pubhc education.
The types of controls and requn‘ements included in the permit are similar to those in other MS4
permits, but also reflect the expansion of the storm water program since the first MS4 permit was
adopted for Sen Diego County 11 years ago.? |

On March 23, 2001, the State Water Resources }Control Board (State Weter Board
or Board) received petitiorls for review of the permit from the Building Industry Association of
:San Diego County (BIA) a;rrd from the Western States Petroleum Association (WSPA).> The
petitions are legally and factually releted,_ and heve therefore been consolidated for purooses of
review. None o‘f the municipal dischargers subj ect to the permit filed a petitiorr, nor did they file
resporlses to the petitions. |

I. BACKGROUND

MS4 permits are adopted pursuar1t to Clean Water Act section 402(p). This |

federal law sets forth specific requirements for permits for discharges from municipal storml

“sewers. One of the requirements is that permits “shall require controls to reduce the discharge of

? Fora d1scuss1on of the evolution of the storm water program, consistent with guidance from the United States
Environmental Protectron Agency (U.S. EPA), see Board Order WQ2000-11.

* On March 23, the State Water Board also received brief letters from the Ramona Chamber of Commerce the
North San Diego County Association of Realtors, the San Diego County Apartment Association, the National
Association of Industrial and Office Properties, and the California Building Industry Association. All of these letiers
state that they are “joining in” the. petition filed by BIA. None of the letters contain any of the required information
for petitions, which is listed at Cal. Code of Regs., tit. 23, section 2050. These letters will be treated as comments on
the BIA petition. To the extent the authors intended the letters be considéred petltlons they are dismissed.

* Cal. Code of Regs., tit. 23, section 2054.
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pellutants to the‘ma.ximunvl extent practicable [MEP].” States establish appropriate requirements
for the control of ‘pol'lutants.in the permits.

This Board very recently reviewed the need for controls on urban fuhoff in MS4
permits, the emphasis on best mariagefneht practicee (BMPs) in lieu of numeric effluent -
limitatione, and the expectatiqﬁ that the level of effoﬂ to control urban runoff will increase over
time.* We pointed out that urban runoff is a significant contributor of impai_rrhent to waters
| throughout‘ the state, and that additional‘ controls are needed. Specifically, in‘Boa;d Order
WQ 2000-11 (hereinéfter LA SUSMP ‘order) we cencluded that.the Los Angeles Regional
Water Board acted appropriately in determining that numeric standards for the demgn of BMPs to
'control runoff from new construction and redevelopment constltuted controls to the MEP 8

The San Diego permit incorporatee numeric design standards for runoff from new
cqnstruction and redevelopment similar to those considered in the LA SUSMP order.” In
addition, the permit addresees programmatic requirements in other areas. The LA SUSMP order
was a precedential decision,’ and we will not reiterate our findings and conclusions from that |

decision.”

5" Board Order WQ 2000-11.

¢ As explained in that Order, numeric design standards are not the same as numeric effluent limitations. While BIA
contends that the permit under review includes numeric effluent limitations, it does not. A numeric design standard
only tells the dischargers how much runoff must be ‘treated or infiltrated; it does not establish numeric effluent
limitations proscribing the quality of effluent that can be discharged following infiltration or treatment.

7 The San Diego permit also includes provisions that are different from those approved in the LA SUSMP Order,
but which were not the subject of either petition. Such provisions include the inclusion of non-discretionary projects.
We do not make any ruling in this Order on matters that were not addresscd in exther petmon

8 Government Code section 11425. 60; State Board Order WR 96 1 (Lagumtas Creek), at footnote 11.

® BIA restates some of the issues this Board considered in the LA SUSMP order. For instance, BIA contends that it
is inappropriate for the permit to regulate erosion control. While this argument was not specifically addressed in our
prior Order, it is obvious that the most serious concern with runoff from construction is the potential for increased
erosion, It is absurd to contend that the permit should have ignored this impact from urban runoff.



The petitioners 'meke mimerous eontenfions, mostly concerning requirements that
t‘hey‘cla:im the dischargers will not be able to, or should not be'required to, comply with. We
note that none of the di’sch‘argershhas joined in these coetentions. We further note that BIA raises
contentions that were already addressed in the LA SUSMP order. In fhis Order, we have
attempted te glean from the‘petition issues that are no;c alreedy fully addressed in Board Order
Board Order WQ 2000-1 1., and which may have some impact on BIA and its members. WSPA
restated the contentiens it made in the:petition it filed challenging the LA ‘SUSN‘IP order. We
will not address those contentions agein.10 But we wili address whether the Regional Water |

Board followed the precedent established there as it relates to retail gasoline outlets."

1 On November 8, 2001, following the October 31 workshop meeting that was held to discuss the draft-order, BIA
submitted a “supplemental brief” that includes many new contentions raised for the first time. (Interested persons
who were not petitioners filed comments on the draft order asking the State Water Board to address some of these.)
The State Water Board will not address these contentions, as they were not timely raised. (Wat. Code § 13320; Cal.
Code of Regs., tit. 23, § 2050(a).) Specific contentions that are not properly subject to review under Water Code
section 13320 are objections to findings 16, 17, and 38 of the permit, the contention that permit provisions constitute
illegal unfunded mandates, challenges to the permit’s inspection and enforcement provisions, objections to permit
provisions regarding construction sites, the contention that post-construction requirements should be limited to
“discretionary” approvals, the challenge to the provisions regarding local government compliance with the California
Environmental Quality Act, and contentions regarding the term “d1scharge” inthe permit. BIA did not meet the legal
requirements for seeking review of these portions of the permit, ‘

' On November 8, 2001, the State Water Board received eight boxes of documents from BIA, along with a
“Request for Entry of Documents into the Administrative Record.” BIA failed to comply with Cal. Code of Regs.,
tit. 23, section 2066(b), which requires such requests be made “prior to or during the workshop meeting.” The
workshop meeting was held on October 31, 2001. The request will therefore not be considered. BIA also objected
in this submittal that the Regional Water Board did not include these documents in its record. The Regional Water
Board’s record was created at the time the permit was. adopted _and was submitted to-the-State Water Board-on-June
11,2001. BIA’s objection is not t1me1y




II CONTENTIONS AND FINDINGS™

Contention: BIA contends that the discharge prqhibitions contéiﬁed in the pei'rﬁif
vare “absolufe” and “inflexible,” are not consistent _with' the standard of f‘maximum exten.t‘-
practicable” (MEP), and financially ca;fmot B’e met. |

| Finding: The gist of BIA’s contention concerns Discharge ProhiBition A2,

concéming exceedance of water qﬁality objectives for receiving waters; “Discharges from MS4s
which cause or contl_-ibu’;e to 'e?cceedanc_es of receiving water qualify ;bj ectives for surface water
or groundwater are prohibited.” BIA generally contends that this prohibition amounts tb an
inﬂexibble “zero conﬁibu{ion;’ reqﬁirement. |

BIA advaﬁces numerous arguments regarding the alleged inability of the
disé‘hargers‘ to corﬁply with this prohibition and the impropriety of requiring compliance with
yvéter (iuality standards in municipal storm water permifst Tﬁeée ‘a'rg'uments mirror arguments |
- made in earlier petitions that required compliance With water quality objectives by municipal
storm Watel; permittees. (See, e.g., Board Ordérs WQ 91-03, WQ 98-01, and WQ 99-05.) This
Board has already considered and upheld the requirement that municipal 'storrﬁ water discharges
must not cause or contribute to exceedances of water (iuality objectives in the receiving water.
We adopted an iterative procedure for complying with this requirement, wherein municipalities

must report instances where they cause or contribute to exceedances, and then must review and

imprové BMPs so as to protect the receiving waters. The language in the permit in Receiving

> This Order does not address all of the issues raised by the petitioners. The Board finds that the issues that are not
addressed are insubstantial and not appropriate for State Water Board review. (See People v. Barry (1987) 194
Cal.App.3d 158 [239 Cal.Rptr. 349]; Cal. Code Regs., tit. 23, § 2052.) We make no determination as to whether we
will address the same or similar issues when raised in future petitions. ‘
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Water Limit_ation. C.1 aﬁd 2 is consistent with the language reéuired in Board Order'WQ 99-05,
our most recent direction. on this issue.”

While the issue of the propriety of requiring corﬁpliance with water quality
objectives has been éddressed before in several orders, BIA does raise one new issue that was not
addressed previously. In 1999, the Ninth Circuit Court of Appeals issued an épinion addressing
whether municipal storm water permits must require “strict compliance” with water quality |
standards." (Defenders of Wildlife v. Browner (Sth Cir. 1999) 191 F.3d 1159.) Tﬁe court in
Browner held that the Clean Water. Act provisions regafding storm water permits do not require
that mﬁnicipal stofm-sewer discharge permits ensure strict complianée with water quality
standards, ﬁnlike other permits.” The court dgtermined that: “Instead, [the provision for
municipal storm water permits] replaces the requirements of [section 301] with the‘ requirement
that municipal storm—sewer dis_chargers ‘rgduce the discharge of pollutants to the maximum
extent practicable, incluaing management. practiceé, contf;)l techniques and system, design and
engineering methods, and such other provisions as the Administrator . . . deterrr;ines appropriate
for the control of such péllutants’.” (191F.3d at 1165.) The court further held that the Clean
Water Act does grant the permitting agency discretion to determine what pollution controls are

appropriate for municipal storm water discharges. (/d. at 1166.) Specifically, the court stated

" In addition to Discharge Prohibition A.2, quoted above, the permit includes Receiving Water Limitation C.1, with
almost identical language: “Discharges from MS4s that cause or contribute to the violation of water quality
standards (designated beneficial uses and water quality objectives developed to protect beneficial uses) are
prohibited.” Receiving Water Limitation C.2 sets forth the iterative process for compliance with C.1, as required by
Board Order WQ 99-05. _ _ .

¥ “Water quality objectives” generally refers to criteria adopted by the state, while “water quality standards”
generally refers to criteria adopted or approved for the state by the U.S. EPA. Those terms are used interchangeably
for purposes of this Order. '

' Clean Water Act § 301(b)(1)(C) requires that most NPDES permits require strict compliance with quality
standards. -
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‘that U S. EPA had the authority e1ther to require “strict compliance” w1th water ‘quality standards
through the 1mpos1t10n of numeric effluent 11m1tat10ns or to employ an 1terat1ve approach toward
compliance w1th water quality standards,\by requiring improved BMPs over time. ({d.) The
court in Browner upheld the EPA permit language, which included .an iterative, BMP-based
approach comparable to the language endorsed by this Board in Order WQ 99-05.

In reviewing the langnage in this permit, and that in Board Order WQ 99-05, we
point out that our language, similar to U.S. EPA’s permit langnage discussed in the Brow;zerf

. case, does not reqnire strict compliance with water quality standards. Our language requires that
storm water management plans be designed to achleve comphance with water quahty standards
Comphance is to be achieved over time, through an iterative approach requiring improved BMPs.
As pointed out by the Browner court, there is nothing _1ncon31stent between this approach _and the
determination that the Clean Water Act does not mandate strict c0mpliance with water quality
standards. Instead? the iterative approach is consistent with US EPA’s general approach to
storm water regulation, which relies on BMPs instead..of nnmeric efﬂnent limitations.

| It is true that the vholding' in Browner allows the issuance of municipal storm water -
permits that limit their provisions to BMPs that control pollutants to the max1mum extent
practicabie (MEP), and which do not require compliance with water quality standards. For the

.reasons discussed below, we decline to adopt that approach. The evidence in the record before
us is consistent with records in previous municipal permits we have considered, and with the data
we have in our records, including data supporting our list prepared pursuant'to Clean ‘Water Act
section 303(d). Urban runoff is causing and contrihuting to impacts on receiving waters
throughout the state and impairing their beneficial uses. In order to protect beneficial uses and to

achieve compliance with water quality objectives in our streams, rivers, lakes, and the ocean, we
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must look to éontrols on urban runoff. It. is not ehough simi)ly o apply the technology—based
staﬁdards of controlling discharges of pollutants fo the MEP; where urban funoff is causing or
contn'buting to exceedances of water quality standérds,_ itis app;opriate to require improvements
to BMPs that address those exceedaﬁces.

~ While we will continue to address §vate‘r quality standards in mﬁnicipal storm
water permits, we also continue to believe that the iterative approach, which focuses on timely
improvement of BMPs, is appropriate. We will generally not require “Strict ;:ompliance” with
- water quality standards through numeric effluent limitations and we will c_oﬁﬁnﬁe to follow an
‘ itérative approach, wﬁich seeks compliance over time.!s The iterative ai)proach is protective of -
water quality, but at the same time cbnéiders thé. difﬁcultie; of achieving full éo’mpliance thrqligh
BMPs that must be enforced thoughout large and medium municipal storm sewer systems."”

We have reviewed the language in the permit, and compared it to the model
language in Board Order WQ 99-05. The languagé in the Receiving Water Limitations is
virtually identical to the language in Board Order WQ 99‘-OS. It sets a limitation on diséharges
that cause or contribute to violation of water quality standards, and then it establishes an iterative
approach to complying with the limitation. We are .concerned, however, with the language in

. Discharge Prohibition A.2, which is challenged by BIA. This discharge prohibition is similar to

the Receiving Water Limitation, prohibiting discharges that cause or contribute to exceedance of

' Exceptions to this general rule are appropriate where site-specific conditions warrant. For example, the Basin
Plan for the Lake Tahoe basin, which protects an outstanding national resource water, includes numeric effluent
limitations for storm water discharges... . . .. .. ... ___ ___ _ . . ... . ..

"7 While BIA argues that the permit requires “zero contribution” of pollutants in runoff, and “in effect” contains
numeric effluent limitations, this is simply not true. The permit is clearly BMP-based, and there are no numeric
effluent limitations. BIA also claims that the permit will require the construction of treatment plants for storm water
similar to the publicly-owned treatment works for sanitary sewage. There is no basis for this contention; there is no
requirement in the permit to treat all storm water. The emphasis is on BMPs.



water quality objectives. The _difﬁéulty with ’this language, however, is that it is not rﬁodiﬁed by
the iterative process. To clarify that this prohibitipﬁ also must be co_mpﬁed with through the
iterative process, Receiving Water Limitation C.2 must stéfé that it is also applicable to
Discharge Prohibition A.2. The pernﬁt, in Diséharge Prohibition A.5, also incorporates a list of |
Basinl Plan prohibitions,' one Qf Which also prohibifs discharges that are not in compliénce with
water quality objectives. (See, .Aﬁaphment A, prohibition 5.) Language clarifying that the
iterative approach appliés to that prohibition is also necessa;t'y'.“8
BIA also objects to f)ischarge Prohjbition A.3, which appears to require that

treatment and control of discharges must always occur prior to entry into the MS4: .“Discharges‘
into and from MS4s co‘ﬁtaining pollutants which have nof been reduced to the [MEP] are
prohibited.”“’ An NPDES permit is properly issued for “discharge of a pollutant” fo waters of the
United States. (Clean Water Act § 402(a).) The ‘Clea‘.n Water Act defines “discharge of a
pollutant” as an “addition” of a pollutant to waters of the United vStatesv from a point source.
(Clean Water >Ac't section 502(12).) Section 402(p)(3)'(l‘3) authorizes the issuance of permits for
dischargés “from municipal storm sewers.” |
| We find that the permit language is overly broad because it applies the MEP

standard not only to discharges “from” MS4s, but also to discharges “into” MS4s.. It is certainly

'8 The iterative approach is not necessary for all Discharge Prohibitions. For example, a prohibition against
pollution, contamination or nuisance should generally be complied with at all times. (See, Discharge Prohibition
A.1) Also, there may be discharge prohibitions for particularly sensitive water bodies, such as the prohibition in the
Ocean Plan applicable to Areas of Special Biological Significance. '

. f?,,_D,isgharge_Emhibition.A..l_also-refer-s--to—diseharges—into—the—M—S4-;but~it—on1y’prohibit5“p‘ollution;“’cvﬁt‘ann"“'n“ﬁﬁc“’»ﬁ;br
nuisance that occurs “in waters of the state.” Therefore, it is interpreted to apply only to discharges to receiving
waters.

% Since NPDES permits are adopted as waste discharge requirements in California, they can more broadly protect
“waters of the state,” rather than being limited to “waters of the United States.” In general, the inclusion of “waters
(footnote continued)
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true that m most instances it 1s more practical and effecﬁve to prevent and control polhition at its
source. We alse agree with the Regional Water Bo arti’s concern, stated in its response, that there
may be instances where MS4s use “waters of the Umted States as part of thelr sewer system
and that the Board is charged w1th protectlng all such waters Nonetheless, the specific language
in this prohibition too br_oadly restricts all discharges “into” an MS4, and does not
| allow flexibility to use regional solutions, where they ceuld be applied in a rhanner that fully
; protects receiving waters.” It is important to emphasize that diseharge'rs into MS4s continue to
be required to implement a full range of BMPs, including source corltrol. In partieular,
dischargers subject to ihdustrial and cqnstruction permits must comply with all conditiens in
those permits prior to diseharging storm water into MS4sr

Contention: State law requires the adoption of wet weather water quality
standards, and the permit improperly enforces water quality stahdards that were not specifically
adopted for wet weather discharges. |

Finding: This contention is clearly without merit. There is no provision in state
or federal law that mandates adoption of separate water quality standards for wet weather
conditions. In arguing that the permit Violates state law, BIA states. that because the permit |
applies the water quality obj ectives that were adopted in its Basin Plan, and those obj ectives were

not specifically adopted for wet weather conditions only, the Regional Water Board violated

of the state” allows the protection of groundwater, whlch is generally not cons1dered to be “waters of the Umted
States.” i -

2! There are other provisions in the permit that refer to restrictions “into” the MS4. (See, e.g., Legal Authority D.1.)
. Those provisions are appropriate because they do not apply the MEP standard to the permittees, but instead require
the permittees to demand appropriate controls for discharges into their system. For example, the federal regulations
require that MS4s have a program “to reduce pollutants in storm water runoff from construction sites to the '
municipal storm sewer system . .. .” (40 CF.R. § 122.26(d)(2)(iv)(D).)

10






a B 8

Water Code section 13241. These allegations appee.tr. to challenge water qﬁality obj eptives tilat
wei‘e adopted years ago. -Such a challenge is clearly inappropriate és both untiinély, and because |
Basin Plan provisions cam;.ot be challenged through the water quality petition process. (Seg Wat.
. Code § 13320.) Moreover, there is nothing in section 13241 that supports the claim that
Regibnal Water Boards must adopt separate wet weather water quality objectives. Instead, the
Reéiorial Water Board’s response indicates that the water quaIity,obj ecti\.fes were baséd on all
water conditions in the aréa. There is nothing in the record to support fhe claim that the Regional
Water Board did not in fact consider wet weather éonditions when it a&opted its Basin Plan. |
Finally, Water Code section 13263 ma.ndétes the Regional Water Board to implement its Basin
Plan when adopting waste discharge requiremeénts. The Regional Water Board acted properly in
doing so. | |

BIA pbints to certain federal policy documents that authorize states to promulgate
wéter quality standards specific to wet-weather conditions.”? Each Regional Water Board
considers revisions to its Basin Plan in a triennial review. That would be the appfopriate forum
for BIA to make these comments.

Contention: BIA contends that the permit improperly classifies urban runoff as
“waste” within the meaning of the Water Code.

Finding: BIA challenges Finding 2, which states that urban runoff is a waste, as
defined in the Water Code, and that it is a “discharge of pollutants from a point source” under the

* federal Clean Water Act. BIA contends that the legislative history of section 13050(d) supports

%2 These documents do not support the claim that U.S. EPA and the Clinton Administration indicated that the '
absence of such regulations “is a major problem that needs to be addressed,” as claimed in BIA’s Points and
Authorities, at page 18.

11



its position that “waste” should be'infexpretéd to exclude urban runoff. The Final Report of the
Study Panel to the California State Water Recoﬁrces Con‘crol Board (Ma:rch, 1969) is th'e‘
deﬁnitivc document describing the leéislative intent of the Porter-Cologne Watclj Quality Cohtrol
Act. In diccuSSing the déﬁn_ition of “waste,” this‘document discusses its t;road applicaticn to
“current drainage, flow, or scepage into waters of the state of harmful concentrations” of
materials, including eroded earth and garbage. |
" As we stated in Board Order WQ 95-2, the requirement to adopf permits for urban |
runoff is cndisputed, and Regional Water Boards are not required to obtain any iﬁformaticn on
bkthc impacts of runoff pri‘ork to issuing a permit. (At page 3.) Itisalso uncﬁsputed that urcan
runoff con;;ains “waste” within tﬂe meaning of Water Codc section 13050(d), and that the federal
regulations define ;‘discharge of a pollutcnt” to iﬁclude "‘additions of pollutants into waters of the
United Statcs from: surface runoff wh‘ich is collected or channeled 'bylm'an.” (40CFR. § 122\.2.)
But it isvthe wastc or pollutants in the runoff that meet these d_eﬁnitioné of “wéste” and |
“pollutaint,” and not the runoffitself.* The finding dces crcate some confusion, since there are
discharge pfohibitions that have been incorporated into the permit that broadly prohibif the
dis'charge of “waste” in certain circumstances. (See Attachment A to the permit.) The ﬁnding
will therefore be amended to state chat urban runoff contains waste and pollutants.
- Contention: BIA contends that the Regional Water Board violated California

Environmental Quality Act (CEQA).

2 The Regional Water Board is appropriately concerned not only with pollutants in runoff but also the volume of
runoff, since the volume of runoff can affect the discharge of pollutants in the runoff. (See Board Order WQ 2000-
11, at page 5.) '
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Finding: As we have stated in several pﬁor 6rders, the provisions of CEQA
requiring a_dopti_on of 'environm_ental documents do not apply to NPDES perm‘its.24 BIA contends
that the exemption from CEQA containe,d in section 13389 applies .‘only to the extent that the |
specific provisions of the permit are required by the federal Clean Watér Act. This contention is
easily rej écted without addressing'whefher federal law manfiated all of the permit provisioﬁs. '
_The plain language of section 13389 broadly _exempfs the Regio‘nal Water Board fi‘dm the
r_equirements'of CEQA to prepare environmental documents when adopting “any waste dis;charge
requirement” pursuant to Chapter" 5.5 (§§ 13370 et seq., which abplies’ to NPDES permits).”
BIA cites the decision in Committee for a Progressive Gilroy v State Water Resources Control
Board (1'987).192 Cal.App.S;d 847. That case upheld’t»hc Stal_te'Wate'r Boa:rd’s view that section
13389 applies only to NPDES peﬁnits, and not to waste discha_i‘ge requiremeﬁts that are adopted
pﬁsumt only to state law. The case did not conéern an NPDES permit, and does not Support
BIA’s argument. |

Contention: WSPA contends fhat the Regional Water Board did not follow this
Board’s precedent for retail gasoline outlets (RGvO's) established in the LA SUSMP order. |

Finding: In the LA SUSMP 6rder, this Boﬁd concluded that construction §f
RGOs is already heavily regulated and that owners may be limited in their ability to construct
infiltration facilities. We also néted that, in ligilt of the small size of many RGOs and the
proximity to underground tanks, it might not always be feasible or safe to employ treatment

methodologies. We directed the Los Angeles Regional Water Board to mandate that RGOs

% Water Code section 13389; see, e.g., Board Order WQ 2000-11.

% The exemption does have an exception for permits for “new sources” as defined in the Clean Water Act, which is
not applicable here.
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employ the BMPs listed in a publication of the California Storm.Water Quality Task Fofce.
(Best Management Practice Guide — Retail Gasoline Outlets (March l997).) We also.concluded
that RGOs should not be subject to the BMP design standards at this time. .. Instead we
recommended that the Reg1onal Water Board undertake further consideration of a threshold
relat1ve to size of the RGO, number of fuelmg nozzles Or some other relevant factor. The

LA SUSMP order did not preclude inclusion of RGOs in the SUSMP design standards, with
proper justification, when the permit is reissued.

The permit adopted by the Regional Water Board did not.comply with the
directions we set forth in the LA SUSMP order for the fegulation of RGOS. The pern_lit contains
no findings specific to the issues discussed in our prior order regarding RGOs, and includes no
threshold for inclusion of RGOs in SUSMPs. Instead, the permit requires tlle dischargers to
develop and implement SUSMPs within one year that include requirements for “Priority
Development Project Categories,” including “retail gasoline outlets.” While other priority
‘categories have thresholds for their inclusion in SUSMPs, the permit states: “Retail Gasoline
Oullet is defined as any facility engaged in selling gasoline.”*

The Regional Water Board .responded that it did follow the directions in the
LA SUSMP order. First, it points to findings that vehicles and pollutants they generate impact.
receiving water quality. But the only finding that even mentions RGOs is finding 4, which
simply lists RGOs among the other priority development project categories as land uses that
generate more pollutants The Regional Water Board staff also d1d state some Jusuﬁca‘uons for

the inclusion of RGOs in two documents The Draft Fact Sheet explams that RGOs contribute

% Permit at F.1.b(2)(a)(x).
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péllutants to runoff, and opines that ther‘ev are appropriate BMPS for RGOs. The staff aléo
prepared another dbcument after the public heariné, which was distributed to Board Members
prior to their vote on the permit, and Which includes simﬂar juétiﬁcations ’and refergnceé to
‘studies.” The LA SﬁSLAP order called for some tyﬁe of thresholci for inclusion of RGOs in
SUSMPs. The permit does #ot do so.. Also , justiﬁcatiqns for permit proviéions should be stated
in the permit ﬁpdings or the final fact sheet, and should be subject to pﬁblic review and ("lebate.28
The discﬁssion in the document submifted after the hearing did ndt-rﬁeet these criteria. There
waé some justification in the “Draft Féct Sheet,” but the fad sheet has not beeﬁ finalized.” \In
light of our concerns dver whether SUSMP sizing criteria shoﬁld apply to RGOs, it was
incumbent on the Regional Water Board to“justify' the inclusion of RGOs in thé permit ﬁndings
or in a final fact sheet, and to co‘nsider an appropﬁate threshold, addressing the,_ concerns we
stated. The Regional Water Board also respénded thaf when the dischargers dev'elopbfthe
SUSMPs, the dischargers might add sbeciﬁc BMPs and a threshold as directed in the LA
SUSMP order. But the order speéiﬁcally directed that any thrcshol‘d, and the justification
theréfore, should be included in the permit. The Regional Water Boéxd did not comply with

these directions.

%7 See “Comparison Between Tentative Order No. 2001-01 SUSMP Requirements and LARWQCB SUSMP
Requirements (as Supported by SWRCB Order WQ 2000-11).” ‘

* See 40 C.F.R. sections 124. 6(c) and 1248,

% U.S. EPA regulations require that there be a fact sheet accompanying the permit. (40 C.F.R. § 124.8.) The record
contains only a draft fact sheet, which was never published or distributed in final form. The Regional Water Board
should finalize the fact sheet, accounting for any revisions made in the final permit, and publish it on its web site as a
final document.
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' TII. CONCLUSIONS
Based on the.discussion abvove, the Board concludes that:

1. The Regidnél Water Board appropriately reQuired compliance vs}ith water
. Qﬁalify standards and included requirements to achieve reduction of pollutants -to the maximum
extent practic\able. The permit must be clariﬁed‘so that the reference to the iterative process for
achieving compliance applies ﬁot only to_lthe recéiving water limitation, but also to the discharge
proﬁibitions tﬁat require compliance with water quaiity lstandards. The pernﬁt should also be -
revised so thét it requires that MEP be achieved for discharges “from” the municipalvsewe‘r
system, and for discharges “to” v&aters of the United‘ States, but not for..discvharges.“‘into” the
sewer system. .

2. | The Regional Water Board was not reqﬁiréd to adopt wet-weather specific |
water quality objectives.

3. The Regional Water Board iﬁabpropﬁately déﬁned urban rﬁnoff as “waste.”

4. The Regional Water Board did not‘ violate the Célifornia En\}ironmental

Quality Act.

5. The permit will bé revised to delete retail gasoline outlets from the Priority
Development Project Categories for Standard Urban Storm Water Mitigation Plans. The \
Regional Water Board may consider adding retail gasoline outlets, upoﬁ incluéioh of appropriate

findings and a threshold describing which outlets are included in the requirements.

IV. ORDER ‘
IT IS HEREBY ORDERED that the Wasi,e,.Divspharge_Requireménts_for |

~ Discharges of Urban Runoff from the Mﬁnicipal Separate Storm Sewer Systems in San Diego

County (Order No; 2001-01) are revised as follows:
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1. Part A.3: The words “.into and” are dele’eed.

2. Part C.2: Throughout the first paragraph, the words “ Pa_rt A.2, and Part A.S

as it applies to Prohibition 5 in Attachment A” shall be inserted following “Part C.1.”
| 3. Finding 2: Revise the finding to read: URBAN RUNQFF CONT AINS

“WASTE” AND “POLLUTANTS”: Urban runoff contains waste, as defined in the.California
Water Code, and pollutants, as defined in the federal Clean Water Act, and adversely affects the
quality of the waters of the State.

‘4. Part F.1.b(2)(a): Delete sectlon “x.”

In all other respects the petitions are dismissed.
CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and
correct copy of a resolution duly and regularly adopted at a meetlng of the State Water Resources
Control Board held on November 15, 2001.

AYE: Arthur G. Baggett, Jr.
Peter S. Silva
Richard Katz,

NO: None

ABSENT: None

ABSTAIN: None

auréen Marché )
Clerk tonthe Board :
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FROM: " Jennifer S. Soloway
' Senior Staff Counsel
OFFICE OF CHIEF COUNSEL

DATE: June 11, 2003

SUBJECT: LEGAL ANALYSIS OF CLEAN WATER ACT SECI'K)N 316(b);
HEARING ON NPDES PERMIT FOR DIABLO CANYON POWER PLANT,

PACIFIC GAS & ELECTRIC COMPANY (PG&E)

ImmbmﬂnngﬂnsmemomndmntotheBoardmmymleastheBoatdslegaladvmr The
pmposeofﬂmmemomndmnistopmvrdegmdmcewtheBoardonapphcablehw 'Ilns;snot‘

. testimony.
SUMMARY OF CONCLUSIONS

. msmemooﬂyaddreseskgalmmespermmngmapplicaumofmmerAct
sectlon316(b) :

. BeeauseofsketchylegalauthoﬂWm&mrchngswhmBlG{b}hedemustmm
its best professional judgment to reach a reasonable conclusion based on site-specific

o There aro four basic steps in a Best Tectmology Availsble analysis:

1. whe&mﬂ:eihci]ﬂy'scoolmgwatamkestmcuuemaymuhmadverse
environmental impact; _

2. ifso,whatmetechmbminvolvmg_m_m
- _ d capacits ofﬁ:ecoolingwatm'mmkesmmeem

3. wheﬂmultematetechnologwareg@gb_lgtommnmzemeadvase
environmental impacts; and . )

California Environmental Protection Agency
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4. ‘whether tho costs of available fechnologies arc wholly disproportionate to _
' DETAILED ANALYSIS
The ﬁllowing.isddemﬁedanalysis of the legal'iésuesthatapplytoﬂﬁshearingﬁ Because of the -
lack of regulations or comprehensive legal anthority the appropriate standards must be pieced .
together from a varicty of references. ' , S
o ISSUES
Issue No. 1. What legal guidance s there to help the Board interpret Clean Water Act
section 3160)? . » |
Issue No. 2. What standards should the Board apply when considering alfernaive
technologies to minimize environmental adverse environmental effects? -
Issue No. 3, What issues should the Board consider when conmdermg whether a technology
is available? ' . ' _ ' _
Issue No. 4, How shonld the Board apply the “wholly disproportionate cost” analysns when
considering Best Technology Available? S
| . CONCLUSIONS TO NUMBERED ISSUES
Conglusion to Issue No, 1 | o -
* There are no EPA regulations that apply to the Diablo Canyon Power Plant. To ascertain the
~ administrative decisions, opinions and guidance and court cases, Also, the Board should refer to o

- recentBPAmgulaﬁonsapplyingseoﬁon316(b)toncwﬁciliﬁmand g commentary
. in the Federsl Register to understand EPA’s most current thoughts on section 316(b). However,
l . T 3

Note that in April 2002, EPA issied draft regulations to implement 316(b) at existing facilities.
Whenadopwd,lhesereglﬂatimswiﬂapplytoDiabloCanyonPowgrPlant. Review of these

dmﬂmg;ﬂaﬁonsmdcommntmymmefedemlmgisberwiﬂamistmeBTAdewrmhaﬁm'EPA
isrequhedbyaCmsemDmemimﬂnaINgMaﬁonsbyFebmryzom,Rmewdofme '
Plant’s NPDES permit, scheduled for 2008, will be governed by those regulations. -

 California Environmental Protection Agency
@ WFW ’
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Conclusion to Issue No. 2.

Adverse eavironmental impacts occur whenever there will be entrainment or
impingement damage as a result of the operation of a specific cooling water intake

Minimize does not mean to completely eliminate adverse impacts., New regulations
define minimize to mean to reduce to the smallest amount, extent, or degree reasonably
possible. EPA also views increases in fish and shellfish as an acceptable altematlve 10,
reduction in enn'amment .

Section 316(b) requires the location, des;@ construction, an mg ity of a cooling water
intake structures reflect the best technology available for minimizing adverse

environmental mpacls

Although closed—cycle cooling systems are not coohng water intake structures they can
be required indirectly by limiting the capacity of the intake by restricting the volume of
water flow.

: Conélusion to Issue No. 3.

“The Board may find a technology is not available if implementing it at the site would

violate federal, state, or local laws administered by other agencies.

The Regional Board has a responsibility to avoid of require abatement of conditions of
nuisance as defined in Water Code section 13050. (Wat. Code §§.13263, 13304.) The

‘ Board could reject a technology that would cause a condition of nuisance. .

The Board could find a technology tobe unavailable because it 1s technologlcally
infeasible.

The Board could find a techrology o be so experimental that it s not available.

The New Plant Final Regulations find that cooling towers are BTA on a national basis -
and mandate flow and velocity limits based on performance of cooling towers. However,

- the regulations provide that a discharger can get an exemption from the cooling-tower-

based limitations if based on site-specific evidence, there will be significant adverse
impacts on air-quality, water resources, or local energy markets. .

There may be other reasons, not listed here, to find a technology is not available.

Califom&a Environmental Protection Agency
' ﬁwrw .
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For over 25 years EPA has applied the wholly disproportionate cost test to BTA determinations.
A technology may not be considered BTA if the cost of a technology is wholly disproportionate
to the eavironmental benefit to be gained. EPA has not applied this test in a consistent manrier.- .
Themeﬂ:odsfordewrminingbeneﬁtandcostsVaryﬁomMsetocase. ,

ANALYSIS

Tssue No. 1, w:m'kgaxgﬁdanoeismtohelpmem interpret Clean Water Act soction
316(b)? o | | :

Discussion of Issue No. 1. B
Clean Water Act scotion 316(b). (33 US.C. § 1326(b).) Scction 316(b) states:

“Any standard established pursuant to section 1311 of this title or section 1316 of
this title and applicable to a point source shall require that the location, design,
construction, and capacityofcoolingwaﬁerhnakesuucumsreﬂectthebest :
technology available for minimizing adverse environmental impact.”

Thedermm best teohmology available as used in section 316(:) is ususlly referred to as BTA.

Clean Water Act Section 316(b) became law in 1973 In 1976, EPA adopted regulations

. inferpreting section 316(b) but they were remanded by the Fourth Circuit Court of Appeals on
procedural grounds. (Appalachian Power Co., et al v. Train (4% Cir, 1977) 566 F. 2d 451) EPA

did not act on thie remand for nearly 25 years. In the meantime, EPA, California, and other states

issuingNPDESpmmitshaveappliedswﬁon316(b)ona¢ase-by-casebasis. : ‘

 Afier environmentalists filed suit to compel EPA 1o adopt 316(b) regulations, EPA signed a

* Consent Decree providing aﬁmo-scheduletoadoptﬂxeregulaﬁonsmthreephases. I
Auvgust 2000, EPA issued draft 316(b) regulations for new facilities. (65 Fed. Reg. 49060, “New
Plant Proposed Regulations”) and in December 2001, EPA issued final 316(b) regulations for

new facilitics. (66 Fed. Reg. 65256, “New Plant Final Regulations.”)

The New Piant Final Regulations db not apply to Diablo Canyon Power Plant becanse the Plant
_doesnotﬁﬂ,wiﬂﬁnthedeﬁniﬁonof“ncwﬁciﬂty?in'theregtdaﬁons. :

EPA issued phaso two draft 316(b) regulations for existing power plants in April 2002. (67 Fed.
Reg. 17122, “Existing Plant Draft Regulations.”) 'When EPA adopts final regulations, these will

govem the cooling water intake system at Diablo Canyon Power Plant. EPA is scheduled to
adopt final regulations in February 2004, : .

Califomic Emm Protection Agency
. {3 Recydled Peper -
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Unéil applicable final regulations are adopted, the preamble to the Existing Plant Draft
‘onspmﬁdesﬂmtpumtismasshouﬁnotuseﬂwpmposedmglﬂaﬁonsasaguidmce
for BTA determinations but, : '

“Until the Agency promulgates final regulations based an today’s proposal,

. Directors should continue to make section 316(b) determinations with respect to

' existing facilities, which may be more or less stringent than today’s proposal ona
case-by-case basis applying best professional judgment.” (67 Fed. Reg. 17125,
col. 1.) o

Thus there are no regulations in place to direct the Board’s BTA analysis. There are some legal
opinionsisswdinﬂneIWO’sbymeEPAAdministmm'andbyﬂmEPAGmmalComselﬂm .
interpret the law and provide some precedent and there is one federal court opinion on point.
O&eywise,theBoudmustmlymmn—bmding_guidmceﬁomEPAmdmeirommm. The
preamble to the Existing Plant Draft Regulations states permitting anthorities should use existing -
guidance and information to form their best professional judgment. “EPA’s draft Guidance for
Evdluating the Adverse Impact of Ceoling Water Intake Structures on the Aquatic Environmerd;
Section 316(b) (May 1, 1977) (1977 Draft Guidance) continues to be applicable for existing
facilities pending EPA’s issuance of final regulations on 316(b).” (67 Fed. Reg. 17125, col. 1.)

Because the 1977 Draft Guidance and other EPA legal opinions are about 25 years old, the
preambles to the New Plant Final Regulations and Existing Plant Draft Regulations, found in the
Federal Register, offer valuable insight info recent EPA interpretations of section 316(b). Also,
to assist in preparation of the regulations, EPA contracted with Science Applications
Inernational Cotporation (SAIC) to review the legislative, regulatory, and legal history of
316(b).. SAIC’s report provides a useful summary and organization of this history and so is one-
of the documents submitted into the Regional Board record with this memorandum. The report
is entitled: “Preliminary Regulatory Development Section 316(b) of the Clean Water Act,
Background Paper Number 1: Legisiative, Regulatory, and Legal History of Section 316(b) and
Information on Federal and State Implementation of Cooling Water Irtake Structure Technology

Requirements” (April 1994).

qubouomlhwismatasoerming-ﬂ:cappﬁmmesmdardsfmaBTAdﬁmmaﬁmatm
. existing power plant, requires assembling a mosaic of EPA administrative decisions, opinions
and guidance, and court cases. Also, some reference should be made to the recent EPA
regulations and proposed regulations and accompanying commentary in the Federal Register for
" guidance on EPA’s most current thoughts on section 316(b). Finally, these resources do not
cover all the issues that must be addressed in making a BTA determination. Ultimately the
Board must exercise best professional judgment to reach a reasonable conclusion based on site-
i 3t : | _ o .

California Environmental Protection Agency
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Issue No. 2, WhatmshouldﬂwBomdapplywhmomsidaingahumﬁve-teahnologies
tomininﬂzeadvmeenvhmentaleﬂwtg? ' Lo _

Discussion Of Tsgue No.2

Inthe 1970°s EPA was asked whether & closed-cycle cooling system (e.g., cooling towers) conld

be reqnired in an NPDES Permit under section 316(b). EPA’s General Counse] concluded that

ooolmgk)wuswu'enotmtakesmmmemMMbemmdm However, the Genoral .
Cmmselmd\uedﬁucapmﬁyofamoﬁngmhmbwnldbe'aﬂ'emdbylhniﬁngme

“adverseenvmmnmtalimpaa”M? What is the meaning of “minimize?™

lhel9WDmﬂGuidamemﬂutl“Advmmkonm=malhnpactsmwhm:mﬂme
A wﬁbemﬁmnemahnp’mgmmmdmageas_aresnhofﬂbopmaﬁonofaspociﬁcmqﬁng
water intake structore.”. (1977 Draft Guidance, p. 15.) EPA’S recent final and proposed o
rcgu]aﬁonsdomtcomﬁnadeﬁniﬂmof“advasemvwm? The preamble to the
E:ds&ngthDmﬁRegu]ahnsdimctsﬁmBomdeyontthWDmﬂGlﬁdmc; (67 Fed,
Reg.17125, col.1.) Responses to comments in the preamble to the New Plant Final Regulations

Section 316(b) requires the technology to “minimize adverse ervironmentl impact What docs

Minimizin 'gadm,envkmmlmactsdosnotnecesmly' mean eliminating them, The
1977 Draft Guidance states: “RbgulatwyagmciesmmcMyrwognizethatmlwelof
Mcdmmmbe%bkif&atdwmmamhhniaﬁmofmvmw
“impact.” (1977DraﬂGuidmce,p.3.) TthewPlamF‘machguMonsdeﬁne“minimbc’.'m '
mean “to reduce to the smallest is

California Environmental Protection Agency
' & Recycied Paper ‘
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EPA’s interpretation of “minimize” is further clarified in the New Plant Final Regulations, which
authorize use of altematives to cooling towers. These regulations permit the use of restoration
pmjecSasmakumﬁwmcodingwwasifthedischmgumakm“ashommﬂthemm
to fish and shellfish, including important forage and predator species, within the watershed will
be comparsble to those which would result if you were to implement (cooling towers). This
measures that will result in increases in fish and shellfish, but it must demonstrate comparable -
pesformance for species that the Director . . . identifies as species of concern.” (40 CER.
§ 125.84(d).)- While this regulation does not apply to Diablo Canyon Power Plant, it indicates
that EPA views increases in fish and shellfish as an acceptable alternative to reductionin
entrainment. :

As will be discussed below, the duty to minimize environmental cffects is subject to some
economic considerations. (EPA, Office of General Counsel, Opinion No. 63 (July 29, 1977),
p. 8). . »

Jssue No. 3, What issues should tho Board cansider when considering whether a technology is
available? '

A determination on whether a technology is “available” could be made on any number of -
grounds. The full universe of considerations cannot be predicted and set forth here. The 1977

“It is accepted that closed cycle cooling is not necessarily the best technology

. available, despite the dramatic reduction in rates-of water used. The appropriate
technology is best determined after careful evatuation of the specific aspects at
each site.” (1977 Draft Guidance, p. 12.)

’I'breBoardneednotﬁndaw:hnologS'isimpossihletoiiﬁp}ementmﬁnditismtavailablc.
. These are numerous possible reasons for finding a technology is not available.

Some of the considerations are:

The Board may find a technology is not available if implementing it at the site would violate

fisderal, state or local laws administered by other agencies. Water Code section 13002 specifies

' that no action by the Board Limit the power of another government agency to provide additional
regulation on activitics that might degrade water quality. Additionally, absent some pre-emptive

authority, the Regional Board’s Orders do not override other legal authorities.

&3 Recyclad Paper
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“(1) Is injurious 10 health, or is indecent o offensive to the senses, oran |
_obsuuqﬁmwmeﬁeeuseofpropaty,wasmhmr&tcﬁﬂ:memmformble
enjoyme;;lxofﬁfcorproper;y. ' o

on the east coast. Th«émmsl;ldiesshowhgitwouldwomkorhstinammineénvhmmt :
Thuemightdwbedbqsiw-spwiﬁcmsmatwmﬂdhawmbemhedwmkeitpossibk
to install an aquatic filter barrier. Ifatedmologyiswpaﬁnmtalthwemamnnberofmm
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adverse impacts of entrainment before it can find that technology to be BTA or part of a suite of
teqhnologiesoonstltuﬁngBTA. : .

'BPA in the New Plant Final Regulations articulated several non-water quality considerations that
should be taken into account before requiring implementation of a technology. The New Plant
Final Regulations find that cooling towers are BTA on a national basis and mandate flow and
velocity limits based on performance of cooling towers. However, the regulations provide thata
dischargercangammpﬁmﬁpmﬂmcmling%whasedlﬁnimﬁmsifbmddnsﬁ&
specific evidence, thers will be significant adverse impacts on air-quality, water resources or
local energy. markets. (40 C.FR.§ 125.85.) While these regulations are not binding on the
MogslammgpemkMg&ieyindmmIegrmdsfmﬁndingawhnobgyis
not the Best Technology Available. ‘

Issue No. 4, ‘How should the Board apply the “wholly disproportionate cost” analysis when
oonsidaingBest-chhnolosyAvaﬂablc? B ,

Dm’ Qt m :!Qo 1‘

EPA interpretations of section 316(b) have consistently implemented a “wholly . '
disproportionate” cost test as established in a 1977 Decision of the Administrator. (Public
Service Company of New Hampshire, et al. Seabrook Station, Units 1 and 2, (Tune 10, 1977
Decision of the Administrator) Case No. 76-7, 1977 WL 22370 (E.P.A.) “Seabrook 1.”) In
SeabkaﬂieEPAAdmhis&atmmledﬁatEPAwasnﬂmquiredwperﬂxmamsdbmﬁt
analyses when applying section 316(b) on a case-by-case basis. However, the Administrator
reasoned that cost must be considered otherwise “the effect would be to require cooling towers at
weryphmﬁatmtﬂdaﬁmdmmnﬂxan,mﬂmofwhethﬂmnmmysigniﬁcm&gw
of entrainment or entrapment was anticipated.” (/4 pp. 6-7.) The Administrator ruled “I do not
believe it is reasonable to interpret Section 316(b) as requiring use of technology whose cost is
wholly disproportionate to the environmental benefit to be gained.” The “wholly
- disproportionate” test was affirmed by the federal First Circait Court of Appeals in Seacoast o
Anti-Pollution League v. Costle (1% Cir. 1979) 597 F.2d 306.)' A :

The First Circuit Court clarified the “wholly disproportionate test” was one of incremental cost.
The Court stated: .“[t]he Administrator decided thet moving the intake further offshore might
further minimize the entrainment of some plankton, but only slightly, and that the costs would be
whoHly disproportionate to any environmental benefit’.” (Id. at311.) The wholly '

1 Seabrook I'was appealed and remanded besed on some procednral issues. (Seacoast Anti-Poltion League v.
Costle, 572 ¥.24 $72.) On remand, the Adnifinistrator cured the procedural flaws and readopted all the findings in
Seabrock I. (Public Service Co. of New Hampshire, et al. v. Seabrook Station Units I and 2 (August 4, 1978
Degision of Administrator,) ‘The Cowt of Appeal in Seacoast Anti-Pollution Leagwe v. Costle, 597 E.2d 306, cited
in text above, affirmed the Administrator’s decision on remand.

{3 Recyeled Peper
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67 Federal Register 17122-17123 (Apr. 9, 2003) ... 28
69 Federal Register 41578 (July 9, 2004) ... 28

House of Representatives Conference Report No. 95-830, 95th Congress, 1st Session, p. 104, 1977 U.S. Code
Congressional & Administrative News 4424 ... 22

U.S. Environmental Protection Agency, Office of Water Enforcement, Permit Division, Industrial Permits
Branch, Washington, D.C., Draft Guidance for Evaluating the Adverse Impact of Cooling Water Intake Struc-
ture of the Aquatic Environment Section 316(b), P.L. 92-500 (May 1, 1977) ... 28, 29

INTRODUCTION

Elkhorn Slough isindeed an ecological gem. (Administrative Record (AR) 300863.) Respondent Regional Water
Quality Control Board, Centra Coast Region (Regional Water Board), the Califarnia Energy Commission
(Energy Commission), and Real Parties in Interest Duke Energy, et a. (Duke Energy) worked together for
two years before the agencies issued their respective permits allowing Duke Energy to modify the Moss Landing
Power Plant (Plant), which is adjacent to the Slough, to assure that it remains so.

FN1. The Moss Landing Power Plant is now owned by Dynegy Moss Landing, LLC.

The Elkhorn Slough continues to support a robust population of birds, fish, marine mammals, and al the organ-
isms that feed them, almost sixty years after the Plant began operating the cooling water system at issue in this
case. (AR 300859-0920.) The local Elkhorn Slough Foundation studied the Slough and made recommendations
on improving its productivity in the Elkhorn Slough Conservation Plan dated July 2, 1999. (AR 300859-0920.)
The plan listed the most significant threats to the critical resources within the Slough, and notably absent is the
Plant: (1) sedimentation and contamination of marshes, largely due to uncontrolled runoff from steep cultivated
fields; (2) destruction and fragmentation of maritime chaparral habitat associated with residential development;
(3) severe depletion of groundwater resources and accompanying seawater intrusion due to excessive pumping
of wells for irrigation; and (4) loss of marsh habitat by tidal erosion and conversion as a consequences of human
manipulation (primarily the opening of the slough at the entrance to Moss Landing Harbor in 1947). (AR
300863-0864; 300878.)

After nearly a decade of litigation, two lower courts have upheld the conclusions of the Regional Water Board
and the Energy Commission that an upgrade to the Plant could go forward in compliance with state and federal
law - without endangering the Slough. Our positions are that: (1) the courts below had no jurisdiction to review
the determinations made by the agencies because V oices failed to comply with the Warren Alquist Act (Pub. Re-
sources Code, § 25531), (2) in any case, the agencies complied with the law, and (3) the trial court did not err
when it remanded the case to one of the agencies for further consideration of one factual issue.

ISSUES PRESENTED

1. Does the judicial review provision of the Warren-Alquist Act (Public Resources Code section 25531) deprive
the superior court of jurisdiction to hear a petition challenging an NPDES permit when that permit has been ap-
proved and incorporated by the California Energy Commission as part of its certification process?

2. May a state agency with a delegated federal regulatory authority utilize a cost-benefit analysis and environ-
mental mitigation measure to determine compliance with section 316(b) of the federal Clean Water Act, 33
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U.S.C. § 1326(b), when controlling federal precedent in Riverkeeper v. Environmental Protection Agency
(Riverkeeper 1), 358 F.3d 174 (2d Cir. 2004), and Riverkeeper v. Environmental Protection Agency (Riverkeeper
I1), 475 F.3d 83 (2d Cir. 2007), has expressly prohibited consideration of these factors?

FN2. Thisissue is quoted directly from Voices's Petition for Review. However, as explained below, the
issue has now been resolved against VVoices in Entergy Corp. v. Riverkeeper, Inc. (2009) _ U.S.
129 S.Ct. 1498, and, in its opening brief, V oices improperly attempts to change the issue.
3. Does section 1094.5 of the California Code of Civil Procedure and this Court's long-standing administrative
law precedent in such cases as Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, preclude
atrial court from ordering interlocutory remand after a full trial on the merits without setting aside the unlawful
agency decision and subsequently admitting new, post-decisional information into evidence to support the ori-
ginal unsupported action?

STATEMENT
I. The Moss Landing Power Plant

The Moss Landing Power Plant has been operating since 1952 at its current site. After purchasing the plant from
Pacific Gas & Electric Co. in May 1999, Duke Energy began plans to modernize the plant facilities by replacing
older units with high efficiency units and upgrading the remaining two units. The modification plans also in-
cluded changes to the plant's cooling system, including the water intake system. One purpose of these modifica-
tions was to reduce the plant's effects on Elkhorn Slough by reducing the size and number of organisms trapped
by the plant's water intake system, used for cooling. (AR 300049, 302882.)

I1. Agency Review

Duke Energy filed an application for certification of planned modifications to the plant with the Energy Com-
mission in May 1999. (AR 300002.) Shortly thereafter, the Regional Water Board's Executive Officer sent a let-
ter to Duke Energy outlining the requirements for the issuance of a National Pollutant Discharge Elimination
System (NPDES) permit for the planned modernization. (AR 304505-0509.) The letter emphasized that the Re-
gional Water Board would work in parallel with the Energy Commission in developing the permits:

*4 The Regional Water Board's approval process will be carried out in parallel with the California Energy Com-
mission's evaluation of Duke Energy's Application for Certification (AFC), consistent with the Memorandum of
Understanding between the two agencies. . . .

Specifically, the Memorandum of Understanding between the staff of the California Energy Commission and the
staffs of the State and Regional Water Quality Control Boards lays out an integrated approach concerning the is-
suance of the draft NPDES permit and the AFC approval process. It is our intent that the Regional Board's as-
sessment of the Duke facility will be completed to allow for such an integrated review process as it relates to the
preparation of the draft NPDES permit....

(AR 304505.)
A. The Technical Working Group's Study of Environmental Effects of the Proposed Upgrade

The Regional Water Board and California Energy Commission organized a Technical Working Group of marine
scientists, Energy Commission staff members, Duke Energy staff members, and other state agency members to
evaluate the environmental effects of the modernization plans, with an emphasis on the effects of the modified
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facility's proposed new cooling system on the aquatic environment. (AR 304506.) The members of the Technical
Working Group possessed considerable expertise with the marine environment and the effects of power plants
on that environment. (AR 305187, 305782-5795, 305796-5804, 305805-5808.) The potential effects of the pro-
posed once-through cooling system included the capture or “impingement” of organisms at the water intake
screens, the “entrainment” of tiny organisms that slip through the screen and are killed, and the release of heated
water into Monterey Bay. (AR 303868.)

*5 To accomplish this task, the Technical Working Group worked for over a year conducting studies in the Elk-
horn Slough, and collecting data from the Slough and surrounding waters to determine what kind of organisms
were in the water and which species were likely to be affected by the proposed new generating units, including
the proposed cooling system.

After reviewing the study results, the Technical Working Group concluded that the environmental effects from
the outflow of warm water (thermal effects) and the effects of inflow impingement were not significant. (AR
306122.) The group concluded, however, that entrainment impacts could be significant under a worst-case scen-
ario, that is, when the plant operated at maximum capacity. (AR 306122.)

B. The California Energy Commission Proceedings

Duke Energy filed its Application for Certification (AFC) with the Energy Commission in May 1999. (AR
300001-0858.) After reviewing the application, the Energy Commission requested supplemental information
from Duke Energy with regard to several environmental issues, including biological resources and water quality.
(AR 300291.) Duke Energy submitted these supplemental data to the Energy Commission on July 30, 1999. (AR
300921-1085.)

The Energy Commission held a public informational hearing and site visit on September 7, 1999, provided many
opportunities for public written comment, including three days of public evidentiary hearings on June 7, 15 and
20, 2000, a committee conference on the specific issues relating to the cooling system on July 17, 2000, and
three more days of hearings on a proposed decision on September 21, October 23, and October 25, 2000. (AR
303191, 301943, 301106-1107, 306808.)

*6 The Energy Commission entered Order 00-1025-24 approving Duke Energy's AFC with Conditions of Certi-
fication and authorizing construction. (AR 304096-4098.) Those conditions included compliance with all provi-
sions of the NPDES permit. (AR 304341.) The Energy Commission: (1) determined that the cooling water intake
system satisfied the best technology available (BTA) requirements of the Clean Water Act; and (2) through its
Conditions of Certification, ordered Duke Energy to comply with the NPDES permit requirements.

The Energy Commission approved the certification during a publicly-noticed hearing on October 25, 2000. (AR
304107.) The certification order was issued on November 3, 2000. (AR 304096-0098.)

C. The Regional Water Board Proceedings

The Regiona Water Board received Duke Energy's NPDES permit application in January 2000. (AR
301520-1521.) A draft NPDES permit was circulated on June 26, 2000. (AR 304766-4794.) The draft permit in-
cluded several modifications to the proposed facility operations. These included elimination of discharge into
the Elkhorn Slough, stringent water temperature limitations for the discharge into Monterey Bay, and further
modifications to the existing intake structure, such as modifications to the screens at the intake so that larger or-
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ganisms would not be trapped, and moving the intake from the Slough to the harbor area outside the Slough.
(AR 304766-4794.)

The Regional Water Board held a hearing on the proposed permit on September 15, 2000. (AR 305044-5072.)
The Regional Water Board continued the matter and directed staff to provide more information regarding a pro-
posed habitat enhancement plan and the feasibility of moving the intake structure offshore. (AR 305560.)

Accordingly, a Supplemental Staff Report was prepared for the October 27, 2000, hearing. (AR 305560-5563.)
That Report concluded *7 that moving the intake structure offshore presented its own environmental concerns,
and thus was not a reasonable solution to reducing the environmental impacts of the proposed cooling system.
The staff also recommended several changes to the habitat enhancement plan to strengthen it. (AR
305663-5665.) The Regional Water Board approved the NPDES permit at the October 27, 2000, after receiving
further public input. (AR 305748.) In one of 58 findings, the Board specifically found that the costs of a closed-
cycle cooling system - an alternative to the once-through cooling system - were wholly disproportionate to its
environmental benefits. (AR 305756.)

D. TheTrial Court Proceedings

On July 26, 2001, Voices filed a petition for writ of mandate in the superior court, challenging the NPDE[SFRIeBr’]
mit issued by the Regional Water Board, but not the Energy Commission certification. The Water Boards

and Duke Energy demurred to the petition on the ground that the superior court lacked jurisdiction under the
Warren-Alquist State Energy Resources Conservation and Development Act (Warren-Alquist), Public Resources
Code section 25531, subdivision (c). The Energy Commission supported the demurrers as amicus curiae. The
trial court overruled the demurrers.

FN3. The State Water Resources Control Board was dismissed from this action by the trial court.

After a hearing on the merits, the trial court ruled that that the Regional Water Board had not adequately studied
the alternatives to the once-through cooling system, contrary to Clean Water Act section 316(b), 33 U.S.C. §
1326(b), and ordered the Board to reconsider one of the 58 findings - Finding 48.

*8 The trial court's order had two basic parts. The first ordered the Regional Water Board to conduct a thorough
and comprehensive analysis of the available alternatives to the apﬁ:rl(\)l\a(]ed cooling water system applicable to
Moss Landing Power Plant. (Remand Administrative Record (RAR) OOOOI(%K.I)S]Because the plant was oper-
ational and the modifications were nearly complete at the time of the hearing,[ the second part stated that
“[n]othing in this decision compels an interruption in the ongoing plant operation during the Regional Board's
review of this matter.” (Id.) The trial court did not issue a final judgment or writ of mandate at that time, but re-
tained continuing jurisdiction.

FN4. The Remand Administrative Record comprises “Moss Landing Power Plant Administrative Re-
cord”, Volumes 1 through 13. The Bates stamped pages do not bear the “RAR” identification.

FN5. Voices never sought an injunction to stop the plant modifications.

Upon remand, the Regional Water Board held an evidentiary hearing on the issues specified in the superior
court's order, with Voices as a full participant, and including public comment. (RAR 000894-1206.) At the hear-
ing Voices objected to the remand hearing, objected to the introduction of new evidence, and requested the
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Board open up the entire permit for review, not just Finding 48 specified in the trial court's order. (RAR
001167-1168.)

The Board members discussed the various alternatives to once-through cooling, including the closed-cycle cool-
ing alternatives, such as cooling towers with recirculating fresh or salt water, natural draft cooling towers, or air-
cooled condensers. The Board found that closed-cycle cooling alternatives were not appropriate at the site, in
part because each had significant adverse environmental impacts, including increased air pollution from the
huge salt plumes on local farms located downwind of the plant from the salt water alternative, increased demand
on an already over-*9 taxed freshwater supply, and reduced energy efficiency of the units. (RAR 001193-1197.)
The Board also found that the much more expensive air-cooled condensers (also known as dry cooling) might
provide environmental benefits, but the cost was not justified, considering the extensive data showing the robust
marine habitat even after fifty years of plant operations. (RAR 001193-1201.) The Board concluded that these
considerations supported its initial conclusion that the costs of the once-through cooling alternatives were
wholly disproportionate to the benefits. (Ibid.) The NPDES permit was upheld by a four to one vote of the
Board. (RAR 001203-1206.)

Voices petitioned for review of the Regional Water Board's decision to the State Water Resources Control
Board. The State Water Board dismissed the |__pl\tlagtion on the grounds that it failed to “raise substantial issues that
are appropriate for review.” (SAR 000001.)[ ]

FN6. SAR refers to the Supplemental Administrative Record submitted by V oices.

Upon stipulation amongst the parties, the Board's permit decision went back to the trial court in the original pro-
ceeding. After a hearing the trial court rejected Voices's arguments regarding the evidence to support the Board's
BTA finding, rejected its arguments regarding the remand procedures and rejected its challenge to the habitat
enhancement plan, which Voices had raised before the Regional Water Board at the remand hearing. The trial
court entered judgment denying the petition on August 17, 2004.

Voices appealed, as did the Regional Water Board and Duke Energy. The Court of Appeal upheld the trial
court's decision in its entirety, and Voices's petition for review by this Court followed.

*10 STANDARD OF REVIEW

The issues presented to this Court require differing standards of review. The threshold jurisdictional question of
whether Public Resources Code, section 25331, subdivision (b), deprived the trial court of jurisdiction of this
case is a question of law, which is reviewed de novo. (Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 7.)

If the superior court did have jurisdiction, then in its review of the NPDES permit, the trial court properly ap-
plied the standard of review in Water Code section 13330, which requires the court to exercise its independent
judgment. “In exercising its independent judgment, a trial court must afford a strong presumption of correctness
concerning the administrative findings, and the party challenging the administrative decision bears the burden of
convincing the court that the administrative findings are contrary to the weight of the evidence.” (Fukuda v. City
of Angels (1999) 20 Cal.4th 805, 817; see also City of Rancho Cucamonga v. Regional Water Quality Control
Bd. (2006) 135 Cal.App.4th 1377, 1484.) On appeal, the standard of review is the substantial evidence test. (
Fukuda v. City of Angels, supra, 20 Cal.4th at p. 824.) Each reviewing court must afford the agency's decision a
presumption of correctness. (Id. at pp. 817-819.) “The trial court's legal determinations receive a de novo review
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with consideration being given to the agency's interpretation of its own statutes and regulations.” (City of Ran-
cho Cucamonga v. Regional Water Quality Control Bd., supra, 135 Cal.App.4th at p. 1384, citing Building In-
dustry Assn. of San Diego County v. State Water Resources Control Bd. (2004) 124 Cal.App.4th 866, 879 and
Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, 482.)

Finally, with regard to Voices's challenge to the authority of the trial court to order a remand hearing on a single
factual finding that it found to have lacked sufficient evidence rather than issuing awrit declaring the * 11 permit
void and remanding for recommencement of the entire proceedings before the Regional Water Board, this issue
is aquestion of law which is reviewed de novo.

ARGUMENT
|. The Superior Court Lacked Jurisdiction over this Action

The Court need not reach the substantive issues, because V oices cannot overcome the predicate issue that the su-
perior court lacked jurisdiction to consider Voices's writ petition.

Jurisdiction here depends on the interplay between the judicial review provisions of the Porter-Cologne Water
Quality Control Act (Porter-Cologne) (Wat. Code, 8 13300 et seq.) and the Warren-Alquist Act (Pub. Resources
Code, § 25000 et seq.). Generally, under the Porter-Cologne Act, the superior court reviews decisions by the
Water Boards:

Any party aggrieved by afinal decision or order of aregional board for which the state board denies review may
obtain review of the decision or order of the regional board in the Superior Court by filing in the court a petition
for writ of mandate not later than 30 days from the date on which the state board denies review.

(Wat. Code, § 13330, subd. (b).) However, the Energy Commission's exclusive jurisdiction over the certification
of all sites and facilities relating to power plants extends to judicial review. (See Pub. Resources Code, §8§ 25500
, 25531.)

A. The Purpose Behind the Warren-Alquist Act's“ One-Stop” Licensing for Power Plantsand the Attend-
ant Expedited Judicial Review Remove Jurisdiction from the Superior Court

Enacted in 1974, the Warren-Alquist Act created the Energy Commission, in part “to establish and consolidate
the state's responsibility for energy resources . . . and for regulating electrical generating and related *12 trans-
mission facilities.” (Pub. Resources Code, § 25006; see generally id. § 25500.) Through the Warren-Alquist Act,
the Legislature sought to avoid “regulatory fragmentation and uncertainty” in the field of electricity generation
in California. (Public Util. Com. v. Energy Res. Conserv. & Devel. Com. (1984) 150 Cal.App.3d 437, 453.)

The Warren-Alquist Act gives the Energy Commission exclusive jurisdiction over the certification of new power
plants that generate at least 50 megawatts, and modifications of existing power plants that add at |east 50 mega-
watts of generating capacity. (See Pub. Resources Code, 8§ 25110, 25119, 25123, 25500.) Three key provisions
in the Warren-Alquist Act establish a comprehensive, “one-stop” “certification” (licensing, permitting) process
for power plants.

First, the Legislature consolidated most permits at the Energy Commission:
The issuance of a certificate by the commission shall be in lieu of any permit, certificate, or similar document
required by any state, local or regional agency, or federal agency to the extent permitted by federal law, for such
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use of the site and related facilities, and shall supersede any applicable statute, ordinance, or regulation of any
state, local, or regional agency, or federal agency to the extent permitted by federal law.

(Pub. Resources Code, § 25500.) Second, the Legislature also gave the Energy Commission the authority to
override otherwise applicable laws in specified circumstances. (Id., 8 25525.) Thus the Legislature clearly indic-
ated its intent to centralize the permit process.

The Legislature also understood, of course, that federal law could prevent full implementation of the “one stop”
concept, but it nevertheless stated that the one stop concept should be fully applied “to the extent * 13 permitted
by federal law.” For example, as in the instant case, the federal NPDES program implemented by the State and
Regional Water Boards applies to power plants that discharge pollutants into navigable waters. (See generally
Environmental Protection Agency v. California ex rel. State Water Resources Control Board (1916) 426 U.S.
200, 206-208; see also Wat. Code, §§ 13370-13389.)

The third way in which the Warren-Alquist Act consolidates power plant licensing is through its extraordinary
judicial review provision, which, as this Court has noted, is designed to “expedite the state's ultimate authoriza-
tion of electric generating plants’ in order “to ensure a reliable supply of energy” (County of Sonoma v. Sate
Energy Resources Conservation and Development Commission (1985) 40 Cal.3d 361, 370-371.) That Act
provides for judicial review only by this Court:

(a) The decisions of the commission on any application for certification of a site and related facility are subject
to judicial review by the Supreme Court of California.

Al

(c) Subject to the right of judicial review of decisions of the commission, no court in this state has jurisdiction to
hear or determine any case or controversy concerning any matter which was, or could have been, determined in
a proceeding before the commission, or to stop or delay the construction or operation of any thermal powerplant
except to enforce compliance with the provisions of a decision of the commission.

FN7. The quoted version of subdivision (a) became effective on May 22, 2001. Previously, subdivision
(a) provided for judicia review “in the same manner as the decisions of the Public Utilities Commission
on the application for a Certificate of Public Convenience and Necessity for the same site and related
facility.” From 1996 until May 2001, such review was available by writ in either the Court of Appeal or
the Supreme Court. (See Santa Teresa Citizen Action Group v. Energy Res. Conserv. & Dev. Com.
(2003)105 Cal. App. 4th 1441, 1451 [citing former Pub. Util, Code, § 1756].) Thus, when the Energy
Commission certified the Plant modernization project in November 2000, Voices could have sought re-
view of that decision in the Court of Appeal or the Supreme Court. It did neither.

*14 (Pub. Resources Code, § 25531, subds. (a) & (c).)

As explained below, because the issues raised by Voices, are a “matter which was, or could have been, determ-
ined in a proceeding before the commission,” (id.), there is a conflict between the Porter-Cologne Act and the
Warren-Alquist Act regarding judicial review. The two acts must be harmonized if possible. (See Collection
Bureau of San Jose v. Rumsey (2000) 24 Cal.4th 301, 310.) If they cannot be harmonized, then “later enactments
supersede earlier ones,” and “more specific provisions take precedence over more general ones.” (1bid.)

B. Conformity of the NPDES Permit with Applicable State and Federal Law Was a Matter that Was, or
Could Have Been, Decided by the Energy Commission
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1. The Energy Commission not only Could Have Determined the NPDES Per mit's Confor mity with the
Applicable State and Federal Law, It Was Required to Do So

The coordinated scheme of administrative and judicial review established by the Warren-Alquist Act encom-
passes compliance with environmental laws such as the BTA requirement of section 316(b) of the Clean Water
Act, and both enables and requires the Energy Commission to make determinations as to the matters raised by
Voices's writ petition to the superior court. The Warren-Alquist Act requires, for example, that the Energy Com-
mission's certification decision include specific provisions * 15 relating to the manner in which a proposed facil-
ity is to be designed, sited, and operated “in order to protect environmental quality and assure public health and
safety.” (Pub. Resources Code, § 25523, subd. (a).) In so doing, the Energy Commission must determine that the
proposed facility conforms “with public safety standards and the applicable air and water quality standards, and
with other applicable local, regional, state, and federal standards, ordinances, or laws.” (Pub. Resources Code, §
25523, subd. (d)(1).) Nothing in the Act or applicable case law suggests that the “water quality standards’ and
“federal standards... or laws” specified in this subdivision do not include section 316(b) of the Clean Water Act,
or that the specification of “state ... standards ... or laws’ does not include relevant provisions of the Porter-
Cologne Act, including its NPDES permitting provisions (Wat. Code, 88 13370-13389).

Furthermore, the Energy Commission must ensure that its record contains evidence sufficient to support all these
statutorily-required determinations. For example, the Energy Commission's staff must present the results of its
“environmental assessments’ in areport. (Cal. Code Regs.,, tit. 14, § 1742.5, subd. (¢).) Moreover:

The staff shall monitor the assessment of environmental factors by interested agencies and shall assist and sup-
plement the agencies' assessment to ensure a complete consideration of significant environmental issues in the
proceeding.

(Id., subd. (d), emphasis added.) Whether the cooling system for a power plant uses the best technology avail-
able to protect water quality, in compliance with section 316(b) of the Clean Water Act, undoubtedly is a
“significant environmental issue.”

The provisions discussed above all give the Energy Commission authority to make determinations on the matters
raised in Voices's original writ petition to the superior court. Any more restrictive reading of the Warren-Alquist
Act would undermine its primary purpose, and thus is not * 16 permissible. (See Munson v. Del Taco, Inc. (2009)
46 Cal.4th 661, 666 [“in interpreting statutes, our goal is to ascertain the Legislature's intent so as to give effect
to the law's purpose” (citation and quotation omitted)]; Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th
995, 1003 [court “must select the construction that comports most closely with the apparent intent of the Legis-
lature, with a view to promoting rather than defeating the general purpose of the statute, and avoid an interpreta-
tion that would lead to absurd consequences’ (citation and internal quotation omitted)].) That primary purpose,
as explained above, is to expedite consideration of the siting and certification of thermal power plants by, among
other things, consolidating that consideration and review in one administrative body.

2. The Permit's Conformity to Applicable State and Federal Law Was, in Fact, Deter mined by the Energy
Commission

That the Energy Commission could have made determinations regarding the conformity of the NPDES permit to
applicable state and federal law (as established in the first instance by the Regional Water Board), and whether it
satisfied the Clean Water Act's BTA requirement, is sufficient to bring those issues within the purview of Public
Resources Code section 25531, subdivision (c), and thus preclude the superior court's consideration of the mat-
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ters. A review of the record, however, also reveals that the Energy Commission in fact did make a determination
on the very matter that V oices challenged in the superior court.

For example, the Energy Commission's Presiding Member's Proposed Decision included an independent analysis
of the BTA requirement for the cooling water intake structure, referencing the draft NPDES permit (cited as Ex-
hibit 77 to the decision) as ensuring that the modernization project would meet water quality standards, includ-
ing the BTA requirements of section *17 316(b) of the Clean Water Act. (AR 304246-4247, 304264-4266,
304330, 304338.)

Similarly, the Energy Commission entered Order 00-1025-24 approving Duke Energy's AFC and authorizing
construction. (AR 304096-4098.) That Order adopted a decision that summarized the proceedings, the evidence
presented, and the rationale for the findings and Conditions of Certification, including a determination that the
Conditions of Certification would “ensure that the project will be designed, sited, and operated in conformity
with applicable local, regional, state, and federal laws, ordinances, regulations, and standards, including applic-
able public health and safety standards, and air and water quality standards’ (AR 304096, emphasis added.)
Those Conditions included compliance with al provisions of the NPDES permit. (AR 304341.) The Energy
Commission's “staff concurred that the proposed design represents the best technology available.” (AR
304329-4330.)

In sum, the Energy Commission: (1) determined that the cooling water intake system satisfied the BTA require-
ments of the Clean Water Act; and (2) through its Conditions of Certification, ordered Duke Energy to comply
with the NPDES permit requirements. These are the same matters that Voices later raised in its challenge in the
superior court, which therefore are matters that section 25531 expressly precluded the superior court from decid-

ing.
C. The Review Provision of the Warren-Alquist Act Controlsin this Case

On their face, the conflicting judicial review provisions of the Porter-Cologne Act and the Warren-Alquist Act
both apply to the Board's NPDES decision and the Commission's certification. The Porter-Cologne Act provides
for review of decisions of the Water Board in the superior court. Such review includes challenges to the Water
Board's determination of the *18 validity of NPDES permits it issues, including, specifically, their compliance
with the Clean Water Act's best available technology requirement. Under the Warren-Alquist Act, however, such
determinations may, and must, also be made by the Energy Commission, in cases where the NPDE[?: ﬁ%ﬁmit is
necessary for the operation of a power plant within the Energy Commission's certification authority. And,
under the Warren-Alquist Act, the superior court lacks jurisdiction to “determine any case or controversy con-
cerning any matter which was, or could have been, determined in a proceeding before the commission.” (Pub.
Resources Code, § 25531, subd.(c).)

FN8. Under current California law, as approved by U.S. EPA, while the Energy Commission is not au-
thorized to issue a NPDES permit, it is authorized to make determinations that a power plant within its
jurisdiction will comply with applicable state and federal law, including Clean Water Act section
316(b) and conditions of certification that require continued compliance with that NPDES permit.

The acts may be harmonized, however, by viewing the Warren-Alquist Act as an exception to the more general
judicial review provisions of the Porter-Cologne Act. The Porter-Cologne Act speaks to judicial review, gener-
ally, of Water Board decisions. The Warren-Alquist Act speaks, specifically, to matters that were or could have
been determined in the course of Energy Commission proceedings pertaining to power plants within the Com-
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mission's jurisdiction. In such a circumstance, it is the Warren-Alquist Act that controls. “ ‘It is well settled ...
that a general provision is controlled by one that is special, the latter being treated as an exception to the
former...." (Rose v. Sate of California (1942) 19 Cal.2d 713, 723-724, 123 P.2d 505.).” (San Francisco Taxpay-
ers Assn. v. Board of Supervisors (1992) 2 Cal.4th 571, 577; see also *19Rumsey, supra, 24 Cal.4th at p. 310;
Medical Bd. of California v. Superior Court (2001) 88 Cal.App.4th 1001, 1004-1006.)

To the extent the two statutes are deemed irreconcilable, however, it is the more recently enacted statute, Public
Resources Code section 25531 (enacted in 1974, Stats. 1974, ch. 276; § 2, p. 532), that controls over the earlier
enacted one, Water Code section 13330 (enacted in 1969, Stats. 1969, ch. 482, § 18, p. 1069). (See, e.g., Califor-
nia Correctional Peace Officers Assn. v. Department of Corrections (1999) 72 Cal. App. 4th 1331, 1340 & fn. 9
.) Nothing in the Warren-Alquist Act or its legislative history suggests that the Legislature intended that there be
any exceptions to the clear commands of section 25531 on the exclusivity of judicial review. Therefore, there is
no reason not to apply the rule that where statutes are in conflict, the later-enacted prevails.

These conclusions comport with the overall objective of statutory interpretation, discerning the intent of the Le-
gislature, so that in construing a statute, the court should consider “the ostensible objects to be achieved, the
evilsto be remedied, the legislative history, public policy, contemporaneous administrative construction, and the
statutory scheme of which the statute is a part.” (People v. Woodhead (1987) 43 Cal. 3d 1002, 1008; see also
People v. Coronado (1995) 12 Cal.4th 145, 151.) As detailed in section |. A. above, the objective of Warren-
Alquist is to prevent delays in the provision of electrical power, while the evil to be remedied was regulatory
fragmentation and uncertainty in the field of electrical generation. Allowing for judicial review under the Porter-
Cologne Act provisions would impermissibly trump these clear |egislative purposes.

In this regard, it is important to recognize the converse: Nothing in the purposes underlying the Porter-Cologne
Act isthwarted by interpretation of the two acts advanced here. The purpose of the Porter-Cologne Act isto pro-
tect water quality. (See Wat. Code, § 13000.) The *20 purpose of that Act's provisions creating the State's in-
lieu-of program for NPDES permits (Wat. Code, 8§ 13370-13389), is exactly that: “to authorize the state to im-
plement the provisions of the Federal Water Pollution Control Act [Clean Water Act].” (Wat. Code, § 13370,
subd. (d).) The path of judicial review mandated by the Warren-Alquist Act is consistent with the Porter Co-
logne Act's environmental purposes, and Voices never has argued to the contrary. Similarly, as detailed below,
that path of judicial review satisfies all the requirements of the Clean Water Act and thus also is consistent with
the specific purposes of Chapter 5.5 of the Water Code.

D. Neither the Court of Appeal’'s Reasoning, nor the Arguments Advanced Below by Voices Under mines
the Conclusion that the Superior Court Lacked Jurisdiction

The Court of Appeal actually agreed with the basic argument outlined above: that if this were an issue exclus-
ively of state law, and merely a determination of how to reconcile the Warren-Alquist Act with the Porter-Co-
logne Act, the correct conclusion would be that review of the substantive issues raised by Voices would be pur-
suant to the Warren-Alquist Act, via a challenge in the Court of Appeal or the Supreme Court to the Energy
Commission's determinations, and that the Superior Court lacked jurisdiction. (Voices of the Wetlands v. Cal.
State Water Resources Control Bd. (Voices) (2007) 157 Cal.App.4th 1298, 1301.)

The Court of Appeal decided, however, that this is not entirely an issue of state law, and that federal law re-
quires that the Porter-Cologne Act's judicia review provision trump the conflicting provisions in the Warren-
Alquist Act. (See Voices, supra, at p. 1303.) This conclusion was erroneous. Although federal law provides the
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context of this dispute insofar as the Clean Water Act authorizes the state to adopt and implement its own
NDPES permitting system in lieu of a federal system of permits *21 issued by the Environmental Protection
Agency (see 33 U.S.C, § 1342(b)), it does not dictate or even inform the resolution of the apparent conflict
between Porter-Cologne and Warren-Alquist.

The Court of Appeal reasoned that because NPDES permits are issued by the Regional Water Board pursuant to
authority granted to it under the Clean Water Act (33 U.S.C. § 1342(b)), federal law controls the outcome of the
conflict between the Warren-Alquist Act and the Porter Cologne Act, concluding that the permit at issue here
was a “federal approval,” and this made all the difference. (Voices, supra at pp. 1303-1304.) In doing so, the
Court of Appeal offered only two reasons for its decision: (a) that the NPDES is a federal permit, and (b) that
the Energy Commission must follow all applicable local, regional, state, and federal (such as the Clean Water
Act) laws. (Ibid.) This reasoning cannot withstand scrutiny.

1. A Water Board-Issued NPDES Permit is a State Permit, not a Federal Approval

The Court of Appeal's main premise, that the permit is a “federal approval,” does not settle anything. First, that
conclusion was erroneous as a matter of law. NPDES permits issued by the Regional Water Boards are not fed-
eral permits that the Boards have been delegated authority to issue. They are state permits, issued pursuant to
state law., (Shell Oil Company v. Train (Sth Cir. 1978) 585 F.2d 408, 410-412.) The Clean Water Act does
not delegate administration of the federal NPDES program to states, but instead “suspends” the issuance of the
federal permits altogether, alowing states to adopt their own, state-law programs in lieu of the federal *22 sys-
tem, (See 33 U.S.C. § 1342(c)(1).) State permit programs are “establish[ed] and administer[ed] under State law.”
(33 U.S.C. 8 1342(b).) Congress emphasized this distinction:

FNO. In contrast, certain air permits applicable to power plants are federal, even though issued by the
states. (See, e.g., City of Morgan Hill v. Bay Area Air Quality Management District (2004) 118
Cal.App.4th 861, 871-873.)

The conferees wish to emphasize that such a State program is one which is established under State law and
which functions in lieu of the Federal program. It is not a delegation of Federal authority. This is a point which
has been widely misunderstood with regard to the permit program under section 402 of the Act. That section . . .
provides for State programs which function in lieu of the Federal program and does not involve a delegation of
Federal authority.

(H.R. Conf. Rep. No. 95-830, 95th Cong., 1st Sess., p. 104, reprinted in 1977 U.S. Code Cong. & Admin. News
at p. 4479; see also State of Cal v. U.S. Dept. of Navy (9th Cir. 1988) 845 F.2d 222, 225-226 [“state permit pro-
grams are not a delegation of Federal authority, but instead are state programs which function in lieu of the Fed-
eral program” [citation and quotation omitted].) As the District of Columbia Circuit Court of Appeals has ex-
plained: “ States, under State law, . . . issue State discharge permits. These [are] State, not Federal actions. . . .”
(District of Columbia v. Schramm (D.C. Cir. 1980) 631 F.2d 854, 861 [quoting 118 Cong. Rec. 33761 (1972),
reprinted in 1 Cong. Research Serv., A Legislative History of the Water Pollution Control Act Amendments of
1972, at 262 (remarks of Rep. Wright)]; see also, e.g., Chesapeake Bay Foundation, Inc. v. United Sates (E.D.
Va. 1978) 445 F.Supp. 1349, 1353; Chesapeake Bay Foundation, Inc. v. Virginia Sate Water Control Bd. (E.D.
Va. 1978) 453 F.Supp. 122, 126; American Paper Institute, Inc. v. U.S. E.P.A. (7th Cir. 1989) 890 F.2d 869, 874

)

Because the permit at issue here is a state permit, the Court of Appeal’s decision, which is based on the contrary
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conclusion, isin error.
*23 2. No Federal Law Prohibitsthe Path of Approval Dictated by State L aw

In any event, the entire issue of whether the permit here is a “state permit” or a“federal permit” is ared herring.
As explained above, to the extent that state law is controlling, it dictates that the issues Voices raises could not
properly be heard by the superior court, as even the Court of Appeal agreed. The only question relating to feder-
al law is not whether the permit is a state permit or a federal permit, but whether federal law allows the Energy
Commission to determine whether a Regional Water Board-issued NPDES permit complies with applicable law
and water quality standards, with subsequent judicial review as prescribed by the Warren-Alquist Act, Public
Resources Code section 25531.

Neither the Court of Appeal nor Voices has identified any such federal constraint.

a. Federal law does not preclude the Energy Commission from making a deter mination that the M oss
Landing Power Plant'sintake structurereflectsthe best technology available

It is correct, as the Court of Appeal noted, that the Regional Water Board, not the Energy Commission, issued
the NPDES permit underlying this action. It also is correct that only the Regional Water Board, and not the En-
ergy Commission, has authority to issue such permits. (Wat. Code, § 13377.) And, further, there is no dispute
that the Regional Water Board itself determined that the NPDES permit was valid, pursuant to its authority un-
der state and federal law. (See Wat. Code, §8 13370-13389; 33 U.S.C. §§ 1342(b) & (c).)

But these truths do not alter or even call in to question the conclusion that the Energy Commission had authority
to make the determination it did. The Energy Commission made an independent determination that the * 24 per-
mit complied with applicable law. Nothing in the Clean Water Act precludes the Energy Commission from do-
ing so; nor does anything in the Porter-Cologne Act. In fact, as explained above, the Warren-Alquist Act re-
quired the Energy Commission to make that determination.

Voices argued below that this reading somehow implies that Warren-Alquist “preempts’ the Porter-Cologne
Act, and gives the Energy Commission “legal authority actually to implement or enforce the Clean Water Act.”
(Voices Court of Appeal Reply Brief at p. 10, Regional Water Board Appendix at p. 021.) Voices contended:
“given EPA's delegation of the NPDES permit program exclusively to the Water Boards, the usurpation of that
role by the Energy Commission would be directly contrary to federal law.” (Id. at p. 12; Reg. Wat. Bd. Appen at
p. 023.) This argument is wrong for several reasons. As noted above, the characterization of the state-federal re-
lationship as one of delegation isincorrect.

Further, the Regional Water Board, not the Energy Commission, actually issued the NPDES permit for the Moss
Landing Power Plant. Regardless of the Energy Commission's determination, the Regional Water Board will
have authority to enforce the NPDES permit it issued under provisions of state law. (See, e.g., Wat. Code, 8
13385.) But, this case and this question are not about enforcement or implementation. They are about the appro-
priate pathway for judicial review. Regardliess of which path is chosen, the Regional Water Boards' jurisdiction
to enforce and implement the permit program remains intact.

b. Federal law does not require Water Code section 13330, subdivision (b), to be given priority over Public
Resour ces Code section 25531, subdivision (c)
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Asto that pathway for review, the EPA regulations allowing approval of NPDES permitting authority for a state
do not require that state judicial review occur in any particular court (e.g., trial court versus appellate court), *25
that any particular standard of review apply, or that any particular procedure be followed. The regulations re-
quire only that the state provide some form of judicial review and allow for “public participation in the permit-
ting process.”

State NPDES programs must adhere to the requirements of federal law, which includes requirements on the type
of judicial review that a state NPDES program must provide:

All States. . . shall provide an opportunity for judicial review in State Court... that is sufficient to provide for,
encourage, and assist public participation in the permitting process. A State will meet this standard if State law
allows an opportunity for judicial review that is the same as that available to obtain judicial review in federal
court of a federally-issued NPDES permit (see Sec. 509 of the Clean Water Act). A State will not meet this
standard if it narrowly restricts the class of persons who may challenge the approval or denial of permits (for ex-
ample, if only the permittee can obtain judicial review, if persons must demonstrate injury to a pecuniary in-
terest in order to obtain judicial review, or if persons must have a property interest in close proximity to a dis-
charge or surface waters in order to obtain judicial review.)

(40 C.F.R. § 123.30 (2008).)

Only if Public Resources Code section 25531's judicial review path is not “sufficient” under the foregoing feder-
al regulation does federal law prevent its application here. In fact, section 25531 is sufficient. It does not
“narrowly restrict the class of persons” who may seek judicial review, neither in any of the ways expressly set
forth in the federal provision nor in any other way.

At the time the permit for the power plant relating to this action was issued, section 25531, subdivision (a),
provided for review “in the same manner” in which decisions of the Public Utilities Commission were reviewed
under Public Utilities Code section 1756 (which at the time was in the Court of Appeal but is now exclusively
this Court). (See Santa *26 Teresa Citizen Action Group v. Energy Res. Conserv. & Devel. Com. (2003) 105
Cal.App.4th 1441, 1451 fn. 6.) Section 1756, in turn, provided that judicial review could be sought by “any ag-
grieved party.” (Stats. 1998, ch. 886, § 10; Stats. 2000, ch. 953, § 1.) Moreover, section 25531 “allows an oppor-
tunity for judicial review that is the same as [federal judicial review].” Section 509 of the federal Clean Water
Act provides that judicial review of EPA NPDES permits is in the federal Courts of Appeals. (33 U.S.C. §
1369(b)(1).) Such review is available to “any interested person ... directly affected” (id.), which is essentially the
same as the Warren-Alquist Act's “aggrieved person.” Thisis also the same standing requirement that appearsin
Water Code section 13330, subdivision (b), which provides for a writ petition by “[a]lny party aggrieved by a fi-
nal decision or order” of a Regional Water Board. Thus, there is no room to argue that Water Code section
13330 satisfies the federal standard but that section 25531 does not.

Voices also has suggested below that if review is of the Energy Commission's determinations, not direct review
of the Water Board's determinations, then Warren-Alquist “does not provide any substantive standards against
which the Supreme Court or any other court can evaluate the adequacy of the Clean Water Act permit.” (Voices
Court of Appeal Answering Brief, p. 16, Reg. Wat. Bd. Appen. at p. 027.) This is irrelevant. As noted above,
Warren-Alquist requires the Energy Commission to make determinations about the consistency of a proposed
power plant with all applicable state, local, and federal laws, including the Clean Water Act and the Porter-
Cologne Act. (Pub. Resources Code, § 25523, subd. (d)(1).) There is no reason why an appellate court could not
apply those state and federal standards in a proceeding under section 25531, just as this Court is being asked to
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apply them in the present proceeding.
*27 For these reasons the trial court did not have jurisdiction to hear Voices's challenge to the NPDES permit.

II. The Water Board Properly Considered the Costs and Benefits of Alternative Cooling Technologiesin
Making its Section 316(b) Deter mination

Section 316(b) of the Clean Water Act requires that the “location, design, construction, and capacity of cooling
water intake structures reflect the best technology available for minimizing adverse environmental impacts. (33
U.S.C 8§ 1326(b).) The issues here are: (1) whether costs can be considered in determining what counts as the
“best” technology available, and (2) whether habitat enhancement, replacement, or restoration can be considered
as part of the “technology” that section 316(b) requires.

The first question has been resolved by the United States Supreme Court. On April 1, 2009, the United States
Supreme Court held that cost-benefit analysis can be used to determine compliance with section 316(b), and the
Court approved the “wholly disproportionate” standard that the Regional Water Board applied. (Entergy Corp. v.
Riverkeeper, Inc. (Entergy) (2009) _ U.S. __, 129 S.Ct. 1498, 1508-1510, AR 305756.) Voices does not even
address the issue in its opening brief.

Instead, Voices now argues that: (a) the Regional Water Board's “wholly disproportionate test” impermissibly
gives the Board “unfettered” discretion; and (b) the Board's cost-benefit analysis is not supported by the admin-
istrative record. (Voices Opening Brief (Voices Op. Brf.) at pp. 55-61.) This is improper. Voices failed to
present these issues in its Petition for Review, and they are outside the scope of briefing ordered by this Court.
(Compare Voices's Petition for Review at pp. 1, 12-19 [dated Jan. 3, 2008], with Order [filed Sept. 9, 2009]
[“The parties are directed to brief all issues raised in the petition for review and the answer to the petition.”].)
These issues are not “fairly included in the petition or answer.” (*28Cal. Rules of Court, rule 8.516(a)(1) and
(b)(2).) If the Court decides to reach these issues anyway, we address each one below.

A. The Water Board Properly Applied the Wholly Disproportionate Test and Exercised its Discretion in
Performing its Section 316(b) Analysis

In Entergy, the U.S. Supreme Court approved the precise “wholly disproportionate” standard that the Regional
Water Board applied. (See Entergy, 129 S.Ct. at pp. 1509-1510; AR 305756.) Voices contends that the Water
Board's determination that the costs of alternative technologies were wholly disproportionate to their benefits
was “open-ended,” and “led to exactly the unfettered (and unreviewable) discretion that courts reject.” (Voices
Op. Brf. at p. 57.) In effect they contend that the Board should have adopted specific criteria for the wholly dis-
proportionate test. This argument, rejected by both the trial court and the Court of Appeal (Voices, supra at pp.
1354-1355) misconstrues the applicable law.

In the absence of uniform regulations or other national standards, NPDES permits are issued on a case-by-case
basis, with the agency using its best professional judgment. (Natural Resources Defense Council v. U.S. E.P.A.
(1988) 863 F.2d 1420, 1425 (NRDC v. EPA); 66 Federal Register. 65256 (Dec. 18, 2000), [Phase | final regula-
tiong]; 67 Fed. Reg. 17122-17123 (Apr. 9, 2003), [Phase || draft regulations]; 69 Fed. Reg. 41578 (July 9, 2004),
[Phase Il final regulations].) At the time of the Regional Water Board's decision in this action, there were no
regulations applicable to section 316(b) determination. (Entergy, supra, 129 S.Ct. at p. 1503-1504; see also
Voices, supra, at pp. 1341-42.) ]
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FN10. Other than the cases existing at the time, legal guidance for the Regional Water Board was found
in a 1977 EPA draft guidance document, U.S. Environmental Protection Agency, Office of Water En-
forcement, Permit Division, Industrial Permits Branch, Washington, D.C., Draft Guidance for Evaluat-
ing the Adverse Impact of Cooling Water Intake Structure of the Aquatic Environment Section 316(b),
P.L. 92-500 (May 1, 1977) (1977 Draft Guidance). (RAR 002407-2522.)

*29 It istrue that the Clean Water Act does not permit an agency to. exercise “unfettered” discretion, even when
acting on a case by case basis, and using its best professional judgment. Thus, for example, in NRDC v. EPA,
supra, 863 F.2d at p. 1432, the Ninth Circuit held invalid a permitting scheme that allowed applicants to request
a variance from existing regulations simply by providing some information to the agency, but specified no
standard at all for determining when such applications should be granted. (Ibid.) The key to the Ninth Circuit's
holding in NRDC v. EPA was its finding that the rule at issue there specified “no discernable standard . . . and
[failed to define] when requests... should be granted or denied.” (I1bid.) Applicants could request a variance by
providing certain specified information, but nothing in the permitting scheme told the EPA when or when not to
grant the application. (I1bid.)

In this case, in stark contrast, there was a discemable standard that defined when the Regional Water Board need
not require implementation of alternative technologies: the Board could do so only if the cost of those technol o-
gies was wholly disproportionate to their benefits. Here, the Regional Water Board considered alternative cool-
ing technologies and the unique environmental and other factors of the Moss Landing facility, and applied EPA's
longstanding “wholly disproportionate” standard.

Courts have held that this standard imposes real constraints on an agency, and on that basis have expressly dis-
tinguished cases in which an agency is constrained by the “wholly disproportionate” standard from the standard-
less rule rejected in NRDC v. EPA. (See Riverkeeper |, supra, 358 F.3d 174, 193-194, at p. 193 [“Unlike the
variance provision remanded in *30 Natural Res. Def. Council, Inc. v. U.S. EPA, 863 F.2d 1420 (9th Cir.1988),
§ 125.85 [variance for costs “wholly out of proportion” with the EPA cost estimates, or where compliance with
the standard would result in “significant adverse impacts” on energy or the environment] does not leave alternat-
ive requirements to the Agency's ‘unfettered’ discretion. [Citation.]”].)

To the extent that Voices is arguing that the Regional Water Board was required to more precisely define this
standard, this claim finds no support in applicable case law or the 1977 Draft Guidance (RAR 002407-2522)
available at the time the board issued the permit.

Courts have held, in analogous circumstances where a “wholly disproportionate” standard applies, that, for ex-
ample, “ ‘[t]he selection of the point of diminishing returns is a matter for agency determination.” ” (Chemical
Mfrs. Assn. v. U.S. E.P.A. (5th Cir. 1989) 870 F.2d 177, 207 [quoting American Petroleum Inst. v. E.P.A. (10th
Cir. 1976) 540 F.2d 1023, 1037-1038].) And, accordingly, courts repeatedly uphold agency determinations
based on such standards without demanding more specificity. (See, e.g., ibid.; Rybachek v. U.S. E.P.A (9th Cir.
1990) 904 F.2d 1276, 1289; BP Exploration & Qil, Inc. (93-3310) v. E.P.A. (6th Cir. 1995) 66 F.3d 784, 796.)

Natural Resources Defense Council v. Muszynski (2d Cir. 2001) 268 F.3d 91, 102-103, is instructive. In that
case, the EPA had determined that a 10% “margin of safety” was adequate for the purposes of regulating phos-
phorus in drinking water. The plaintiffs argued that “margin of safety” was ill-defined, and “that no scientific or
mathematical basis prescribed this percentage as opposed to any other.” (Id. at p. 102.) The Second Circuit re-
jected this argument, however, holding that a “best professional judgment” standard, requires courts to allow
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agencies to exercise their judgment, and does not require agencies to define a “rigorously precise *31 methodo-
logy.” (Id. a pp. 102-103; see also City of Arcadia v. State Water Resources Control Bd, (2006) 135
Cal.App.4th 1392, 1412 [citing Muszynski]; (Citizens Coal Council v. U.S. E.P.A. (6th Cir. 2006) 447 F.3d 879,
890 [scientific determinations by a permitting agency are entitled to the highest degree of deference]; see also
So. Cal. Jockey Club v. Cal. etc. Racing Bd. (1950) 36 Cal.2d 167, 177.)

Here, the Regional Water Board weighed a variety of factors, as detailed below, and ultimately determined that
the costs of alternative technologies ranged from $50-114 million, whereas the benefits were on the order of
only $7 million. The Board weighed these cost estimates, along with other factors. (RAR 001193-1201, Voices,
supra, at 1321.) The Board ultimately concluded, on these bases, that the costs were wholly disproportionate to
the benefits. (AR 305756.) This is exactly the sort of exercise of professional judgment that the cases cited
above approve. Nothing in the Clean Water Act, or any other law, required the Water Board to first define
“wholly disproportionate” as meaning that costs are at least ten times [or four times; or eighteen times] greater
than the benefits before making a decision.

In an aside, Voices asserts that in two proceedings, the EPA “determined that expenditures of over $ 100 million
for cooling towers or deep sea were not wholly disproportionate to the environmental benefit of these technolo-
gies.” (Voices Op. Brf. at pp. 56-57.) On the contrary, a close reading of those two decisions, In re Pub. Service
Co. of New Hampshire, (Seabrook Sation), 10 Environment Rptr. Cases (BNA) 1257, 1262 (EPA June 17,
1977) (RAR 005337-5630) and In re Brunswick Steam Electric Plant, 1976 WL 25235 (EPA Office of General
Counsel Opinion No. 41, June 1, 1976) (Reg. Wat. Bd. Appen. at pp. 112-118) reveals that neither one made any
determination that any specific cost - much less “over $100 million” - was wholly disproportionate to the estim-
ated benefit *32 in that case. The Brunswick Steam decision does not even apply the “wholly disproportionate”
standard.

Voices's assertion is also irrelevant. Even if EPA did conclude that $100 million in costs was not wholly dispro-
portionate to the benefits in specific circumstances presented in each of those proceedings, EPA did not purport
to establish a numeric formula for applying the wholly disproportionate standard nationwide. Extrapolating such
arule from these two decisions would be antithetical to the whole notion of case-by-case determinations - even
if the decisions included a detailed analysis of how to apply the wholly disproportionate standard.

B. The Water Board's Deter mination that the Costs of Alternative Technologies were Wholly Dispropor -
tionate to Their Benefits was Supported by Substantial Evidence

V oices offers another argument that was rejected by both the trial court and the Court of Appeal: That the Water
Board's conclusion that the costs of alternative technologies are wholly disproportionate to their benefits is
“unsupported by the administrative record.” (Voices Op. Brf. at p. 55; see also id, at pp. 58-61.) “The oft-
repeated standard for evaluating such challenges is clear: ‘In reviewing the evidence on . . . appeal al conflicts
must be resolved in favor of the [prevailing party], and all legitimate and reasonable inferences indulged in to
uphold the [finding] if possible.’” [Citation.]” (Western States Petroleum Assn. v. Superior Court (1995) 9
Cal.4th 559, 571.) The Board's conclusions easily satisfy this standard.

M ethodology. Although the details are complex, the basics of the method the Board used to estimate the bene-
fits are fairly straightforward. To quantify the potential benefits that might be achieved with alternative techno-
logies, the Board used a “habitat equivalency” analysis. (RAR 000046, one of three potential methods to determ-
ine the value of the larval * 33 losses.) This approach requires an agency to (1) estimate the loss of speciesto the
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power plant operations from entrainment), (2) express that loss as a percentage of estimated total populations of
the species in the affected water body (here, 13% from Elkhorn Slough), (3) assume that loss of this percentage
of the species is equivalent to the loss of that percentage of their productive habitat, and (4) finally estimate
what it would cost to replace that habitat. (RAR 000927-0930.) The theory behind this process is that the pro-
portion of organisms lost through the cooling water intake structure is equivalent to the proportion of land ne-
cessary to support those organisms, and the environmental value (benefit) from saving those organisms hs: ﬁcﬁl]
valent to the cost of buying enough land to support them. It is one environmental valuation methodology.

FN11. The agency's habitat equivalency approach took the assumed percentage of larvae lost to entrain-
ment (13%), and multiplied it by the surface area of the slough (3,000 acres), to arrive at an acreage
equivalency (390 acres). The figure of 390 acres thus represents lost productivity due to entrainment.
Calculations were then made to value those 390 acres based upon local land values. The staff report
concluded: “Based on actual, local values, the cost of purchasing and/or restoring this habitat was cal-
culated as $1.2 million to $9.7 million.” (Voices, supra at p. 1355; RAR 000048.)

Voices describes this method as something the Board “concocted.” (Voices Op. Brf. at p. 59.) The method,
however, is based on an approach recommended by the EPA itself at the time of the Board's decision. (See RAR
002407-2470.) Voices primarily complains about the details of how Board implemented it, arguing that the
Board underestimated species loss and underestimated land acquisition costs, specifically that (a) the 13% spe-
cies loss number on which the analysis is based is too low, and (b) the Board's estimate of what it might cost to
purchase the equivalent amount of land is too low because the Board underestimated land acquisition costs.
(Voices Op. Brf. at pp. 58-61.) Neither complaint has merit.

*34 Species L oss Estimate. Asto the first asserted error,[Fle] V oices contends that the 13% larval 10ss estim-
ate underestimated the total environmental effect of the entrainment, because that estimate is based on data
about the loss of only a “handful” of al the species that inhabit Elkhorn Slough. (Voices Op. Brf. a p. 59.) To
support this contention, Voices cites to a statement in an EPA document that opines that environmental assess-
ments of the effects of power plant cooling systems that are limited to only a “subset” of all the potentially af-
fected species are “potentially” likely to underestimate the effects. (1d. at p. 60.)

FN12. We note that Voices did not raise this issue in the superior court or in its opening brief in the
Court of Appeal, raising it for the first time in its appellate reply brief. (Reg. Water Bd. Appen. at pp.
103-104.) Theissue is not addressed in the Court of Appeal’s decision.

This extra-record evi dence[FN13] does not help Voices's argument, because substantial evidence supports the
agency's approach. It is true that the Board's studies were based on data from a subset of the species inhabiting
Elkhorn Slough. (See, e.g., AR 306330; RAR 000990-1002; Voices Op. Brf. at p. 92.) However, the record re-
veals that surveying the effects on all species was impossible. One of the Board's experts testified that it “just be
to[o] difficult” obtain data on all species in the Slough, and so any estimate that included more than the sample
species would be a “scientific wild ass guess.” (AR 306331.) A different expert testified “there is absolutely no
way of figuring out the quantity of those [other species] that are being taken.” (AR 306332.) A wild guess of any
sort is not substantial evidence. (Casella v. South West Dealer Services, Inc. (2007) 157 Cal.App.4th 1127,
1144; Lockheed Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096.)

FN13. This proposed rule was not in effect at the time of the Board's decision at issue here.

*35 The record, moreover, includes significant expert testimony explaining why using the subset selected was
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reasonable and representative. (See, e.g., AR 306333-306336; 306335; see also RAR 000102:2-7 [explaining
specifically why surveying entrainment of crab species was too difficult]; RAR 000106:7-15 [explaining why
surveying entrainment of clams was too difficult]; RAR 000105:7-25 [explaining why using only a subset of
species was reasonable in light of the impossibility of obtaining data on all species].)

Land Cost Estimate. Voices's second evidentiary complaint is that the Board's estimate of the cost of acquiring
habitat to replace the 13% loss was too low because the Board relied on per-acre cost estimates that were too
low. (Voices Op. Brf. at pp. 60-61.) Specifically, Voices argues that all the evidence in the record pointed to
per-acre costs of between $60,000 and $260,000, and there was, according to Voices, no substantial evidence to
support the approximately $18,000 per acre estimate the Board relied on. (lbid.)

Again, substantial evidence supports the agency. The evidence in the record includes testimony before the En-
ergy Commission, on June 20, 2000, at which the valuation for the acquisition of wetland ranged from $12,000
to $260,000 per acre. (AR 306125.) The upper end of this range was discarded as “luxury wetlands in Southern
California,” (AR 306124-1125), and there was testimony that a more moderate range of $12,000 to $25,000 per
acre was more appropriate to the Elkhorn Slough area. (Ibid.) Dr. Raimondi testified at the remand hearing that
some larger parcels could be acquired in the $2000 to $4000 range. (RAR 001028, 001174-1175.) And the Elk-
horn Slough Foundation report lists per acre estimates for Elkhorn Slough acquisition projects as between $3000
to $5000 per acre. (AR 300891-0892; see also AR 306376 [testimony of Elkhorn Slough *36 Foundation Exec-
utive Director Mark Silberstein regarding land acquisition costsin area).)

The Coastal Conservancy - a state agency whose functions include the purchase of environmentally valuable
land in areas like Elkhorn Slough (see generally Pub. Resources Code §§ 31000-31410; see also ibid. 88 31105
[authorizing Conservancy to purchase land]; 31054 [legislative statement of purpose]) - advised the Water Board
to rely on information provided by the Elkhorn Slough Foundation: “We encourage you to avail yourself of [the
Elkhorn Slough Foundation] as you consider appropriate compensation for the environmental effects of the
power plant expansion.” (AR 305600; see also AR 305599 [recommending the “technical abilities and local
knowledge of the Elkhorn Slough Foundation].)

Given substantial evidence in the record supporting the agency, any conflicting evidence that Voices identifiesis
insufficient to meet its burden. (See Western States, supra, 9 Cal.4th at p. 571 [existence of conflicting evidence
does not render agency decision invalid].)

I11. The Evidence in the Record Supportsthe Findings That the Environmental Enhancement Plan was
not an Integral or Unpermitted Substitute for Best Technology Available

The Second Circuit has held that mitigation does not qualify as a “technology” for purposes of section 316(b). (
Riverkeeper I, supra, 475 F.3d at p. 110,) Voices argues that the Regional Water Board impermissibly included
the proposed habitat restoration plan in its assessment of the best available technology for the power plant modi-
fication at issue here. Contrary to Voices's assertions, however, the Regional Water Board relied on the habitat
restoration project as a method to estimate the value of eliminating entrainment for purposes of the wholly dis-
proportionate analysis, not as a technological component of its BTA analysis.

*37 The trial court made a factual finding, upheld by the Court of Appeal, that “the present record of the Re-
gional Water Board's proceedings, viewed in its entirety, does not show that habitat restoration was offered as a
substitute for selecting the best technology available. Although the mitigation plan was at times discussed in
conjunction with other best technology available considerations, the Board's determination does not rest on that
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plan as the basis for its best technology finding.” (Pet. App. at p. 80.)

The record, both from the original hearing standing alone, and the remand hearing, includes substantial evidence
supporting these determinations, as the Court of Appeal found. (Voices, supra, at p. 1352.) At the remand hear-
ing before the Regional Water Board, the Board was advised by counsel that best technology available “is
defined as any kind of changes to the cooling water intake structure, including location, design, construction and
capacity. And so it's about the cooling water structure.” (RAR 000904.) Counsel also noted that the habitat en-
hancement program was “outside the scope of the language of [section] 316(b).” (Ibid.) The chair of the Region-
al Water Board was careful to limit the purposes for which admission of evidence on the mitigation plan could
be used. (RAR 000912, 000931, 000932, 000934, 000940.) Board counsel Ms. Soloway and the Board chair
Daniels specifically stated that the habitat enhancement was not part of the BTA discussion before the Regional
Water Board. (RAR 000948.) N14 Substantial evidence supports the trial court and Court of Appeal’'s determ-
inations that the BTA determination was legally sufficient. Nothing in section 316(b) constrained the board from
requiring additional mitigation measures after making their BTA determination.

FN14. Ms. Soloway stated, the mitigation program can be considered “icing on the cake,” (RAR
000948) rather than an integral part of the BTA finding.
*381V. The Remand to the Regional Water Board Was Consistent with Law

Voices contends that the trial court lacked authority to remand to the Regional Water Board under section
1094.5 of the Code of Civil Procedure without first entering a judgment and vacating the Board's decision, and
that even if remand was proper, the Board lacked authority to consider new evidence at the remand hearing.

A. TheLimited Remand Prior to Entry of Judgment and Without Issuing a Writ Fit the Circumstances of
the Action and was not Contrary to Law

At the conclusion of the proceedings described above, the trial court found a problem with one of 58 separate
findings made by the Regional Water Board: It found the NPDES permit lacking in its discussion of BTA altern-
atives. (RAR 000003, 000006 [pp. 2 & 5 of Intended Decision, dated October 1, 2002].) In view of the limited
nature of the defect it found in the Regional Water Board's initial decision, and in view of the fact that the Plant
already was operational, the court used its equitable powers to issue an order of remand, rather than issuing a
judgment and vacating the Board's decision. (See RAR 000001-000007.) In doing so, it noted: “Nothing in this
decision compels an interruption in the ongoing plant operation during the Regional Water Board's review of
this matter.” (RAR 000007.)

V oices contends that the limited remand conflicts with Code of Civil Procedure section 1094.5, arguing that sub-
division (f) requires a court to issue a judgment granting the writ petition (and therefore vacating the entire ad-
ministrative decision) before remand. Subdivision (f), however, does not compel the conclusion Voices urges.
The section provides, in relevant part: “The court shall enter judgment either commanding respondent to set
aside the order or decision, or denying the writ.” As the *39 Court of Appeal's well-reasoned discussion of the
issue demonstrates, the provision does not limit the superior court's authority over the conduct of its proceed-
ings, including its authority to order alimited remand. (See Voices, supra, at pp. 1311-1316.)

More specifically, although this provision arguably limits the superior court's alternatives at the end of its pro-
ceedings to enter a final judgment either (a) ordering the respondent to set aside the challenged decision, or (b)
denying the writ, nothing in section 1094.5, subdivision (f) precludes the court from issuing other orders, includ-
ing remand orders, prior to entry of afinal judgment. (See generally, id. at pp. 1311-1312 [reviewing cases in-
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volving interlocutory orders in mandamus proceedings].) “To hold otherwise would exalt form over substance.”
(Voices, supra, at p. 1313, citing, Giannini Controls Corp. v. Superior Court (1966) 240 Cal.App.2d 142, 151,
see also, e.g., Ng v. Sate Personnel Bd. (1977) 68 Cal.App.3d 600, 604 [court's remand was an interlocutory or-
der, not a final, appealable judgment]; County of Inyo v. City of Los Angeles (1978) 78 Cal.App.3d 82, 85
[appellate court's earlier decision in mandamus proceeding “was an interim one which did not terminate the law-
suit"].)

Thus, for example, remand has been used, consistent with section 1094.5, to correct procedural defects at the ad-
ministrative level, such as where there has been no fair hearing. (Steen v. City of Los Angeles (1948) 31 Cal.2d
542, 546; see also, e.g., English v. City of Long Beach (1950) 35 Cal.2d 155, 159-160; Clark v. City of Hermosa
Beach (1996) 48 Cal.App.4th 1152, 1174.) Remand also has been used to correct a procedural defect when the
evidentiary record of the administrative hearing is inadequate. (See Aluisi v. County of Fresno (1958) 159
Cal.App.2d 823, 828; but see id. at p. 826 [writ issued].) “Moreover, courts have held that the trial court has the
power to remand a matter to an administrative agency for clarification of ambiguous findings.” (*40Rapid
Transit Advocates, Inc. v. Southern Cal. Rapid Transit Dist. (1986) 185 Cal.App.3d 996, 1003, citing No Oil,
{E‘l:\l 1\/5]City of Los Angeles (1974) 13 Cal.3d 68, 81, and Keeler v. Superior Court (1956) 46 Cal.2d 596, 600.)

FN15. Such an approach is consistent with federal regulations governing the NPDES program, which
provide that when a state reopens or modifies a permit, “only the conditions subject to modification are
reopened.” (See 40 C.F.R. § 122.62.)

Voices also urges that the section 1094.5, subdivision (f)'s mandate that the court either “set aside the order or
decision” or deny the writ required the superior court set aside the entire decision of the Regional Water Board
before remanding to that agency, and argues that the only permissible judicial remedy was “a writ of mandate
ordering respondents to set aside the NPDES permit.” Once more, nothing in section 1094.5 requires this “all or
nothing approach,” precluding alimited remand for limited purposes prior to entry of afinal judgment either set-
ting aside the order or decision, or denying the writ. It is permissible for a court to direct “issuance of a limited
writ of mandate” in an administrative mandamus proceeding. (Helene Curtis, Inc. v. Los Angeles County Assess-
ment Appeals Bds. (2004) 121 Cal.App.4th 29, 33; id. at p. 42 [respondent tax agency was ordered only to hold a
hearing on petitioner's application to reduce its assessed valuation]; of, Evans v. Department of Motor Vehicles
(1994) 21 Cal.App.4th 958, 976 [in proceedings under the Administrative Procedures Act, the agency itself may
order an administrative reconsideration of only “part of the case” pursuant to Gov. Code, § 11521]; see aso (
Stoumen v. Reilly (1951) 37 Cal.2d 713, 717 [where disciplinary proceedings against a liquor licensee were
based on two counts, only one of which was supported by the evidence, “the matter should be remanded to the
board” to reconsider the penalty alone’]; Cooper v. Sate Bd. of Medical Examiners (1950) 35 Cal.2d 242, 252;
*41Nelson v. Department of Corrections (1952) 110 Cal.App.2d 331, 334 [where only two of six disciplinary
charges against a civil service employee were supported by the evidence, limited remand was proper to recon-
sider just the penalty, rejecting the petitioner's contention “that respondent Personnel Board should be required
to hold an entirely new hearing”].)

Here, the trial court ordered the agency to set aside one finding, and it ordered the Regional Water Board “to
conduct a thorough and comprehensive analysis’ with respect to that finding alone. (RAR 000007.) The effect of
that order was “to remand the case to the board for proper proceedings’ as to that single issue. (\Voices, supra, at
p. 1315.) Limited remand was appropriate in this case in that the administrative order as a whole was broad ran-
ging and complex, covering far more than the BTA issue, the permit was the product of years of scientific study
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and interagency collaboration; and the trial court found fault with only one of the agency's 58 findings.

Because section 1094.5, subdivision (f), does not bar a remand, a trial court has inherent authority to return a
discrete matter to an administrative agency for further proceedings. “Courts have inherent power, as well as
power under section 187 of the Code of Civil Procedure, to adopt any suitable method of practice, both in ordin-
ary actions and special proceedings, if the procedure is not specified by statute or by rules adopted by the Judi-
cial Council.” (Tide Water Assoc. Oil Co. v. Superior Court (1955) 43 Cal.2d 815, 825.)

The cases on which Voices relies are not to the contrary. Voices cites Resource Defense Fund v. Local Agency
Formation Commission (1987) 191 Cal.App.3d 886, and Serra Club v. Contra Costa County (1992) 10
Cal.App.4th 1212, for the proposition that the trial court does not have the authority to order a remand to the
agency before judgment. Those decisions, however, are based on the court's view that in the specific *42 cir-
cumstances that obtained in each case, the remand proceedings and subsequent return to the superior court failed
to provide al parties and the public with an adequate hearing concerning the remand issues, thus raising due
process concerns. (See Resource Defense Fund, supra at p. 900; Serra Club, supra, at p. 1221.)

Here, in contrast, Voices fully participated in the remand hearing as a party, subsequently argued its position at
the hearing before the trial court, and further filed this appeal bringing forward the same challenges. There was
no lack of opportunity for Voices to review and challenge the agency action during the remand and subsequent
judicial proceedingsin this case.

“The essential requirements of due process are met when the administrative body is required to determine the
existence or nonexistence of the necessary facts before any decision is made [citations] and the party is afforded
an opportunity for review by the courts [citation].” (De Cordoba v. Governing Board (1977) 71 Cal.App.3d 155,
159.) In this case Voices fully participated in the administrative hearing and was afforded an opportunity for ju-
dicial review. Thusits constitutional right to due process was not violated. (Ibid.)

Under the circumstances presented here, and for the reasons stated above, the trial court acted properly in re-
manding the matter to the Regional Water Board for additional hearings on Finding 48 only.

B. The Regional Water Board and the Trial Court Acted Properly In Allowing Additional Evidencein the
Remand

Voices contends that the trial court's acceptance and consideration of the evidence produced at the remand hear-
ing was erroneous. Specifically, Voices argues that admission of this additional evidence: (1) was barred by
Code of Civil Procedure section 1094.5; and (2) undermines the “integrity *43 of the judicial process.” (Voices
Op. Brf. at pp. 37-40.) Neither contention has merit.

As to section 1094.5, the overriding purpose of its rule “restricting review ... to the administrative record” is to
ensure that the courts do not “engage in independent factfinding rather than engaging in areview of the agency's
discretionary decision.” (Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 52
Cal.App.4th 1383, 1391.) Here, additional evidence was introduced at the Regional Water Board's further pro-
ceedings, considered by the Board, which issued a supplemental decision, and only thereafter considered by the
superior court in its review of that supplemental agency decision. In other words, the trial court simply reviewed
additional evidence in the form of supplemental administrative record, not as evidence outside the administrative
record, and correctly considered this additional evidence at the post-remand judicial hearing. It did not consider
any additional evidence in the first instance, or engage in “independent factfinding;” it did exactly what the stat-
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utes and cases allow: it reviewed the “agency's discretionary decision” which was based, in part, on that addi-
tional evidence. (1bid,).

As to undermining the integrity of the judicial process, Voices's arguments are equally off-mark. Voices argues,
for example, that the admission of additional evidence amounted to impermissible post hoc rationalization. As
the cases Voices cites make clear, an agency cannot simply offer a new reason or new findings to support what
already is a settled and foregone conclusion. (See Resources Defense Fund v. Local Agency Formation Com.,
supra, 191 Cal.App.3d at p. 900, [“the trial court entered an ‘interlocutory judgment’ remanding the matter to
the city council for promulgation of appropriate findings and ordering judgment to be entered after action by the
city council or the expiration of 60 days’]; Bam, Inc. v. Bd. of Police Conrs., (1992) 7 Cal.App.4th. 1343, 1346

)

*44 |n this case, additional evidence was offered not simply to rubber-stamp the agency's previous decision, but
offered in the course of the agency's full reconsideration of its conclusions on the issue that was remanded. And
in this case, the trial court did not pre-ordain the outcome, but made an independent judgment of the agency's
decision after remand.

Indeed, review of additional evidence was proper and necessary given the court's prior determination that the
agency's initial analysis was inadequate. As reflected in the trial court's post-remand statement of decision: “It
was certainly this Court's expectation that the Board would more fully consider additional relevant evidence on
the issue of the best technology available (‘BTA’). To meaningfully comply with the remand, a more complete
inquiry into BTA necessitated the receipt of further information.” (Petitioner's Appendix at p. 78.) Based upon
the new evidence, the court determined “that the Board engaged in the kind of scrutiny and analysis that the is-
sue required.” (Pet. Appen. at p. 76.) The new evidence assisted the trial court in its review of the agency's dis-
cretionary decision. (Friends of the Old Trees v. Department of Forestry & Fire Protection, supra, 52
Cal.App.4th at p. 1391.)

In its Notice of Hearing for the remand, the Regional Water Board set out the formal hearing procedure before
the Board. This included advance submittal of testimony, an opportunity for rebuttal written testimony, and an
opportunity to present and cross-examine witnesses. (RAR 000013-0022.) In addition, any Regional Water
Board hearing must include public comment on any item on its agenda. (Gov. Code, §11125.7; Cal. Code Regs.,
tit. 23, 8647.3.) Even if the Regional Water Board had not permitted new evidence by the parties, it was required
by law to allow public input. Therefore, by definition, there would have been new evidence in the record.

*45 In this case, the Court's order of remand specifically provided that the Regional Water Board “conduct a
thorough and comprehensive analysis with respect to Finding No. 48 of said Order No. 00-041.” (RAR 000011.)
The Regional Water Board made the determination that a full hearing would be the best way to comply with the
trial court's order, especialy in light of the fact that new evidence in the form of public comment would be part
of a new remand record. (RAR 000015.) In addition, Duke Energy had completed work on the upgrade of the
Plant, and it was fully operational. It would have been perverse for the agency to ignore the actual data from the
plant improvements to assess the questions before it on remand.

This course of proceedings is consistent with applicable law. The procedures allowed on remand are flexible. As
stated in 2 Administrative Mandamus (Cont.Ed.Bar 3d ed. 2010) Trial and Judgment, § 14.35 Agency's Further
Proceedings, p. 541, a remand's “ ‘further proceedings can consist of simply reconvening the administrative
hearing in order to give proper notice to interested parties, to hear testimony from a single witness, to consider a

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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document, or to adopt proper and adequate findings.”

The law allows the court to fashion appropriate remedies to the situation, including the introduction of addition-
al evidence where an agency has been ordered to review its determinations. In Carlton v. Department of Motor
Vehicles (1988) 203 Cal.App.3d 1428, 1435, the court stated: “Where an administrative decision is set aside for
insufficiency of the evidence it is customary to remand the matter to the agency for a new hearing....” (Ibid.)
With a new hearing, the court agreed, it was “conceivable the DMV could produce competent evidence suffi-
cient to establish” the petitioner's responsibility for the underlying accident, (1d. at pp. 1434-1435.) Other cases
recognize the agency's discretion to consider *46 new evidence on remand. (See, e.g., Zink v. City of Sausalito
(1977) 70 Cal.App.3d 662, 666 [where “the trial court's independent review of the evidence determines that
some of the substantive findings ... are unsupported by the evidence, remand to the administrative body is the
only means of permitting it to exercise its discretion’]; Garcia v. California Emp. Stab. Com. (1945) 71
Cal.App.2d 107, 110 [due to “the insufficiency of the evidence in the record filed herein to support the findings
of the board, it is necessary that this application be remanded for further evidence”].)

The Regional Water Board's actions in reviewing additional evidence and the trial court's support of that de-
cision was well warranted by the unique facts of this case and is supported by law.

CONCLUSION

For the reasons stated above, Regional Water Board urges this Court to find that the trial court had no jurisdic-
tion to consider Voices Petition for Writ of Mandate. The Regional Water Board also asks this Court to uphold
the trial court's order and judgment.

VOICES OF THE WETLANDS, Petitioner, v. CALIFORNIA STATE WATER RESOURCES CONTROL
BOARD; California Regional Water Quality Control Board, Central Coast Region; Duke Energy Moss Landing
LLC; and Duke Energy North America, LLC, Respondents.

2010 WL 1229127 (Cal. ) (Appellate Brief )

END OF DOCUMENT
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BERKELEY ECONOMIC CONSULTING, INC.
2531 NINTH STREET
BERKELEY, CA 94710

April 13, 2010

Mr. David Asti
Corporate Environmental Policy
Southern California Edison

RE: Comment Letter — OTC Policy
Dear Mr. Asti:

l. Introduction

Thank you for the opportunity to comment on the State Water Resources Control Board’s
draft policy, “Statewide Water Quality Control Policy on the Use of Coastal and
Estuarine Waters for Power Plant Cooling.”

I have extensive experience in the economics of natural resources and the environment. |
hold the Thomas J. Graff chair in environmental and resource economics at UC Berkeley,
where | am also co-director of the Berkeley Water Center. | have served on panels of the
U.S. Environmental Protection Agency’s Science Advisory Board and the U.S. National
Academy of Sciences. Prior to my current position, | was a senior economist at President
Clinton’s Council of Economic Advisers. For reference, my curriculum vitae is attached
as Exhibit A.

1. The Use of Economic Analysis to Evaluate and Quantify the Benefits of
Environmental Policy and Regulation Is Generally Accepted in the Economic
and Regulatory Community.

The theory and practice of benefits estimation is taught to every graduate student in
environmental economics, and the subject is one of the major areas of inquiry in
environmental and resource economics.' Regulatory agencies routinely use economic
methods to evaluate environmental benefits when making important decisions.

Environmental economists characterize the natural environment as providing flows of
goods and services that are of value to people. Changes in the environment that disrupt
these resource flows may result in changes in economic welfare. For example, water in
rivers and streams may be diverted for human consumption. Changes in climate or other
factors that reduce these flows may result in water scarcity and cause a loss of economic
welfare. Reductions in air quality may cause asthma or other respiratory problems that

! Freeman, M. A. IIl., The Measurement of Environmental and Resource Values: Theory and Methods,
Resources for the Future, 1993. Hanley, N., J. Shogren, and B. White, Introduction to Environmental
Economics, Oxford University Press, 2001.



people may wish to avoid. Similarly, changes in water quality that reduce fish stocks may
also reduce economic welfare.

Environmental benefits fall into two major categories: use benefits and non-use benefits.
Use benefits are those associated with actual use of the resource—such as fishing or
various water-related activities. Use benefits can be further subdivided into direct and
indirect benefits. Indirect benefits and direct benefits may be classified as market or non-
market. Non-use benefits, in contrast, accrue to individuals who do not use the resource
either directly or indirectly, but nonetheless place a value on preventing its impairment.

Economists have developed a number of generally accepted and reliable approaches to
the evaluation and quantification of both use and nonuse benefits. Illustrative approaches
include the following:

A. Travel Cost Method.

The concept of environmental benefits relating to noncommercial, recreational use of a
resource is well established in microeconomic theory, and is consistent with classical
notions of consumer surplus. For example, most recreational fishing and boating provides
a benefit to its participants. It is a benefit for which they would, if they had to, pay more
than the current nominal fishing license fee or launch fee. The fact that they do not have
to pay what the market will bear results in the visitor retaining a consumer surplus as
extra income in their wallet or purse. In the case of recreation, economists rely on visitor
travel behavior to trace out a demand curve for water-based recreation at a particular site.
From the demand curve, it is possible to estimate the additional amount a visitor would
pay for continued access to the water-based recreation resource. By observing travel
behavior across sites with high water quality versus low water quality, the analyst can
estimate the incremental value that improved water quality provides to fishing.

Valuation of increases in recreational catches must recognize that there are no directly
observable market prices for recreational catch. It is clear that recreational fishermen
value the fishing experience and, indeed, often spend far more on fishing equipment and
supplies than it would cost to buy the fish in the market. Economists have developed
various methods for estimating the value that fishermen receive from additional catch and
how the value changes at different overall catch rates. Methods based on travel costs are
generally considered the most reliable. Such studies gather data on the characteristics
(including catch rate) of different fishing destinations and how often fishermen from
different areas visit each of those destinations. Fishermen implicitly reveal how much
they value different attributes by their willingness to incur higher travel costs to reach
destinations with those attributes. Using statistical techniques, the dollar values of these
attributes (including catch rates) can be estimated.

B. Contingent Valuation Method.

To measure the nonuse values resulting from water quality regulations, the best current
practice in environmental economics calls for the researcher to design and implement a
hypothetical referendum, where households are asked if they would vote in favor of a



particular resource protection action, if it cost their household $X. The amount of $X

varies across households, so that a demand curve can be traced out. From this demand
curve, willingness to pay is calculated. This technique is commonly referred to as the

contingent valuation method (CVM).

C. Habitat Equivalency Analysis.

More recently, environmental economists and resource agencies have embraced the use
of Habitat Equivalency Analysis (HEA) as a technique for valuing environmental
benefits. In particular, HEA has gained traction as a methodology used to determine
compensation for natural resource injuries. The principal concept underlying HEA is that
the public can be compensated for past losses of habitat resources through habitat
replacement projects providing additional resources of the same type. Natural resource
trustees have employed HEA for groundings, spills and hazardous waste sites. Habitats
involved in these analyses include seagrasses, coral reefs, tidal wetlands, salmon streams,
and estuarine soft-bottom sediments.

HEA is not as well grounded in economic theory as CVM as it provides an estimate of
the cost of restoration but not the public’s willingness to pay for it. Yet, the method is
usually easier to implement than CVM and is often a practical way to resolve a regulatory
dilemma.? The implicit assumption of HEA is that the public is willing to accept a one-to-
one trade-off between a unit of lost habitat services and a unit of restoration project
services (i.e. the public equally values a unit of services at the injury site and the
restoration site). HEA does not necessarily assume a one-to-one trade-off in resources,
but instead in the services they provide. Consider a marsh as the resource and primary
productivity a resource service. Suppose the replacement project provides only 50
percent of the productivity per acre of marsh as the injured site would have provided, but-
for the injury. In order to restore the equivalent of lost productivity per year, then, the
replacement project requires twice as many acres of marsh. Habitat equivalency analysis
is applicable so long as the services provided are comparable.

I11.  Various Federal and State Agencies Use the Economic Analysis of
Environmental Benefit In Official Decisionmaking.

The travel cost and contingent valuation methods have been used successfully by federal
agencies for decades. Beginning as early as the 1970s, agencies such as the Army Corps
of Engineers and the Bureau of Reclamation were required to use the travel cost method
and contingent valuation method to value recreation benefits at certain facilities.® When
Congress passed the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA), the U.S. Department of Interior adopted TCM and

2 Unsworth, R. “Economic Costs of Once-Through Cooling Impacts,” in Issues and Environmental Impacts
Associated with Once-Through Cooling at California’s Coastal Power Plants: Appendix E, California
Energy Commission, June 2005

% U.S. Water Resources Council, “Procedures for Evaluation of National Economic Development (NED)
Benefits and Costs and Other Social Effects (OSE) in Water Resources Planning (Level C), Final Rule,”
Federal Register, 1980, vol. 45, no. 190, pp. 64448-66.



CVM as two methods for valuing the loss in both recreation and existence values from
toxic waste sites and hazardous materials spills.* When industry challenged the use of
CVM, the Court of Appeals upheld CVM and ordered the Department of Interior to
broaden its use to measure existence values (what the court called passive use values)
even when there was direct, on-site recreation use of the resource.’

Perhaps one of the most prominent uses of CVM has been the U.S. Bureau of
Reclamation’s evaluation of the economic effects of re-regulating the flow releases from
Glen Canyon Dam. Because the dam is upstream from Glen Canyon National Recreation
Area (GCNRA) and Grand Canyon National Park (GCNP), peaking power operations at
the dam were causing negative impacts to downstream fishing and rafting. The first
studies carried under the auspices of the Corps used CVM to quantify how the value of
fishing in GCNRA and rafting in GCNP would change with more base flows as
compared to peaking power. A survey of visitors to the parks indicated that the economic
effects could be substantial.® Rather than recreation versus hydropower, the focus of the
policy debate then turned to finding a release pattern that could increase the economic
value of all the multiple benefits of the resource. For a variety of reasons, more even
flows were put in place while the final environmental impact studies took place. Congress
formalized these flows when it passed the Grand Canyon Protection Act of 1992.

Contingent valuation and travel cost studies are commonly used in FERC proceedings.’
For instance, Pacific Gas and Electric has repeatedly relied upon non-market valuation
studies to estimate the recreation benefits associated with alternative instream flow
requirements when making their FERC license renewal applications. One such study was
carried out on the North Fork of the Feather River in California.® Idaho Power Company
commissioned a CVM study of the economic benefits of alternative flow releases over
Shoshone Falls on the Snake River. Their intention is to evaluate whether the gain in
recreation benefits from more water passing over the falls is worth the power foregone
from not running that water through the turbines. The analysis suggested that during the
summer months, triple the current minimum rate of 50 cfs would be economically
efficient,® but larger flows would not be economically justified. This example illustrates
the usefulness of non-market valuation. While it demonstrates that huge increases in
minimum instream flow requests are not efficiency improving, it also suggests more than
trivial increases in flows would be justified.

*U.S. Department of Interior, “Natural Resource Damage Assessments; Final Rule,” Federal Register,
1986, vol. 51, no. 4, pp. 27674-27753.

> State of Ohio vs. U.S. Dept. of Interior, 880 F.2d 432 (D.C. Cir. 1989).

® Bishop, R. , C. Brown, M. Welsh and K. Boyle, “Grand Canyon and Glen Canyon Dam Operations: An
Economic Evaluation,” in K. Boyle and T. Heekin, Eds., W-133, Benefits and Costs in Natural Resources
Planning, Interim Report #2, Department of Agricultural and Resource Economics, University of Maine,
Orono, 1989.

" Shabman, L. and K. Stephenson, “Environmental Valuation and Decision Making for Water Project
Investment and Operations: Lessons from the FERC Experience,” U.S. Army Corps of Engineers, March
2007.

8 Loomis, J. and J. Cooper, “Economic Benefits of Instream Flow to Fisheries: A Case Study of California's
Feather River,” Rivers vol. 1, no. 1, January 1990, pp. 23-30.

° Loomis, J. and M. Feldman, “An Economic Approach to Giving ‘Equal Consideration’ to Environmental
Values in FERC Hydropower Relicensing,” Rivers vol. 5, April 1995, pp. 96-108.



Environmental benefit estimation studies have played a significant role in California
water resource debates, and the State Water Resources Control Board has demonstrated a
willingness to rely on the results of these studies. Perhaps the best historic example of
this phenomenon is in the public trust case involving water flows into Mono Lake.
Surveys of the California citizenry showed that in general people cared about the Mono
Lake ecosystem. Using the hypothetical referendum method, the dollar sacrifice these
people would make to provide water for fish and birds could be quantified and compared
to the replacement cost of water from other sources including agricultural and municipal
water conservation.

The SWRCB was sufficiently impressed with the initial household survey that they
required the contractor preparing the state Environmental Impact Report to perform a far
more thorough contingent valuation analysis. The economic values from that survey were
published in the EIR. These dollars of willingness to pay to protect the Mono Lake
ecosystem were counted dollar for dollar as equivalent to hydropower and water supply
benefits and costs in the economic analysis of the different water allocation alternatives.'
In the end, the SWRCB ordered that the flows into Mono Lake be increased and Los
Angeles' water right be reduced by nearly half.

IV.  Cost-Benefit Analysis Is a Well-Established Methodology for Providing
Information to Decision-Makers Faced With the Task of Determining
Whether a Project Should Be Undertaken and, If So, At What Scale.

The cost-benefit approach to regulatory analysis involves a systematic measurement of
the effects of the project, both positive and negative, that would accrue to members of
society if a particular action were undertaken. The basic rationale for relying on an
economic analysis of a particular decision—such as whether to require additional fish-
protection technologies at a power plant—is to help put society’s resources to their most
valuable uses.*!

Many agencies use cost/benefit analysis to decide whether to approve or disapprove a
proposed regulatory action. Cost-benefit analysis of regulation enjoys bipartisan support,
and every president since Jimmy Carter has required that agencies estimate the costs and
benefits of major rules for review by the Office of Management and Budget (OMB). As
part of that review process, OMB has developed guidelines for conducting cost-benefit
analysis.'? EPA also has issued its own guidance for such analyses, most recently in 2000

19 Jones and Stokes Associates, “Draft Environmental Impact Report for the Review of the Mono Basin
Water Rights of the City of Los Angeles,” Prepared for California State Water Resources Control Board,
Division of Water Rights, Sacramento, CA, 1993.

1 Breyer, Stephen G., Breaking the Vicious Circle: Toward Effective Risk Regulation, President and
Fellows of Harvard College, 1993.

12 OMB Circular A-94, “Guidelines and Discount Rates for Benefit-Cost Analysis of Federal Programs,”
October 29, 1992.



in its Guidelines for Preparing Economic Analyses.* In developing the Phase I
regulations under Section 316(b), EPA issued various case studies evaluating the costs
and benefits of alternative technologies to protect fish.*

In California, the California Attorney General (AG) has recently defended the Regional
Water Quality Control Board’s use of cost-benefit analysis in a rulemaking concerning
the use of cooling towers at coastal power plants. On March 8, 2010, the AG argued to
the California Supreme Court that it had properly considered the costs and benefits of
alternative cooling technologies in making its Section 316(b) determination in regard to
the Moss Landing Power Plant.'® To estimate the benefits that can be achieved with
alternative technologies, the Regional Board used the Habitat Equivalency Analysis
method described above. According to the Regional Board, this approach is one of
several environmental valuation methodologies and was recommended by the EPA at the
time of the Regional Board’s decision. To implement this approach, the Regional Board:

1) Estimated the loss of species to the power plant from entrainment;

2) Expressed the loss as a percentage of estimated total populations of the species in
the Elkhorn Slough (i.e. the affected water body);

3) Assumed the loss of the percentage of the species was equivalent to the loss of a
percentage of the species’ productive habitat; and

4) Estimated the cost of replacing that habitat.*®

The AG went on to elaborate all of the substantial evidence that supported its approach to
valuing environmental benefits."’

The AG defended its use of cost-benefit analysis by noting that the US Supreme Court,
“held that cost-benefit analysis can be used to determine compliance with section 316(b),
and the Court approved the ‘wholly disproportionate’ standard” that the Regional Board
implemented. The AG refuted plaintiffs’ claim that the Regional Board’s cost-benefit
analysis was not supported by the administrative record.'® The Regional Board used the
HEA methodology described above to conclude that the costs were wholly
disproportionate to the benefits. The Regional Board argued that it weighed a number of

3U.S. Environmental Protection Agency, “Guidelines for Preparing Economic Analyses,” September
2000.

1 U.S. EPA, “National Pollutant Discharge Elimination System--Final Regulations to Establish
Requirements for Cooling Water Intake Structures at Phase Il Existing Facilities,” Federal Register, July 9,
2004, vol. 69, no. 131.

15 Voices of Wetlands, Petitioner, v. California State Water Resources Control Board; California Regional
Water Quality Control Board, Central Coast Region; Duke Energy Moss Landing, LLC; and Duke Energy
North America, LLC, Respondents, No. S160211, March 8, 2010, “Answering Brief on the Merits of
Respondent California Regional Water Quality Control Board, Central Coast,” p. 21.

1% Ibid. pp 23-24.

7 Ibid. pp 24-25.

8 1bid. p. 21.



factors and determined that the cost of alternative technologies ranged from $50-$114
million while the benefits were approximately $7 million.*

V. While the Risk of Underestimation of Environmental Benefits Has Been
Raised and Debated, the Issue Principally Relates to Nonuse Value.

Some criticize cost-benefit assessment for environmental values by arguing that non-use
benefits are systematically underestimated. Recall that non-use benefits accrue to
individuals who do not use the resource either directly or indirectly, but nonetheless place
a value on preventing its impairment.

In reality, early nonuse approaches such as CVM resulted in significant overestimation of
nonuse value. Many economists question the use of stated preference to determine
willingness to pay for a good, preferring to rely on people's revealed preference in
binding market transactions.?’ Early contingent valuation surveys were often open-ended
questions of the form "how much compensation would you demand for the destruction of
X area" or "how much would you pay to preserve X". Such surveys potentially suffer
from a number of shortcomings; strategic behavior, protest answers, response bias and
respondents ignoring income constraints. Early surveys used in environmental valuation
seemed to indicate people were expressing a general preference for environmental
spending in their answers, described as the embedding effect.?*

In response to criticisms of contingent valuation surveys, a panel of high profile
economists (chaired by Nobel laureates Kenneth Arrow and Robert Solow) was convened
under the auspices of the National Oceanic and Atmospheric Administration (NOAA) in
1993. The panel heard evidence from 22 expert economists and published its results in
1995. The recommendations of the NOAA panel were that contingent valuation surveys
should be carefully designed and controlled due to the inherent difficulties in eliciting
accurate economic values through survey methods.?

The most important recommendations of the NOAA panel were the following:

e Personal interviews should be used to conduct the survey, as opposed to telephone
or intercept methods.

e Surveys should be designed in a yes or no referendum format put to the
respondent as a vote on a specific tax to protect a specified resource.

e Respondents should be given detailed information on the resource in question and
on the protection measure they were voting on. This information should include

¥ Ibid. p. 23.

2 Diamond, P.A. and Jerry A. Hausman, “Contingent Valuation: Is Some Number better than No
Number?” The Journal of Economic Perspectives, Autumn, 1994, vol. 8, no. 4., pp. 45-64.

2! Kahneman, D. and J. L. Knetsch, “Valuing Public Goods: The Purchase of Moral Satisfaction,” Journal
of Environmental Economics and Management, January 1992, vol. 22, issue 1, pp. 57-70.

22 Arrow, K., R. Solow, P. R. Portney, E. E. Leamer, R. Radner, and H. Schuman, “Report of the NOAA
Panel on Contingent Valuation,” Federal Register, January 15, 1993, vol. 58, no. 10, pp. 4601-4614.



threats to the resource (best and worst-case scenarios), scientific evaluation of its
ecological importance and possible outcomes of protection measures.

e Income effects should be carefully explained to ensure respondents understood
that they were to express their willingness to pay to protect the particular resource in
question, not the environment generally.

e Subsidiary questions should be asked to ensure respondents understood the
question posed.

The guiding principle behind these recommendations was that the survey operator has a
high burden of proof to satisfy before the results can be seen as meaningful. Surveys
meeting these criteria can be expensive to operate and to ameliorate the expense of
conducting surveys the panel recommended a set of reference surveys which future
surveys could be compared to and calibrated against. The NOAA panel also felt, in
general, that conservative estimates of value were to be preferred and one important
consequence of this decision is that they recommended contingent valuation surveys
measure willingness to pay to protect the good rather than willingness to accept
compensation for the loss of the resource.

As a result of these safeguards, current contingent valuation methodology corrects for
these shortcomings, and current empirical testing indicates that such bias and
inconsistency has been successfully addressed. Particularly in situations where surveys
provide impingement and entrainment information, there is no barrier to calculating the
environmental benefits of cooling water regulation.

Further, the fact that environmental benefits are somewhat uncertain even in biological
terms should not be a deterrent to economic analysis of the benefits of regulation. Use
and nonuse values are routinely calculated in situations where the environmental effects
of regulation are not completely known (indeed, this is almost always the case), and
environmental benefits can be considered in a cost-benefit test with a proportionality
factor attached to account for this uncertainty. Monte Carlo and other methods may also
be used to give a more systematic treatment of uncertainty.

VI.  The Costs of the “Best Technology Available” (BTA) Proposed Under Track
I (Wet Cooling Towers) Are Amenable to Reliable Calculation.

The costs of the BTA proposed under Track | (wet cooling towers) are amenable to
reliable calculation. So too, are alternative technological approaches that might be
employed under Track II.

There are four general categories of costs that are typically relevant to each regulatory
alternative for power plant cooling. The costs include up-front capital costs for
construction and purchase of equipment plus ongoing operation and maintenance costs.
These two types of costs generally are estimated in the first instance by engineering firms
based on their assessment of the physical requirements for a particular alternative. In



addition to capital and operating and maintenance costs, some regulatory alternatives
reduce electricity generated by the plant, and that lost output is valued based on the costs
of replacing the generation and capacity. Finally, in some cases, control options also
entail some environmental costs, particularly those associated with changes in air
emissions.

With a reliable estimate of benefits and costs, such as can be made with respect to
impingement and entrainment effects of power plants, the cost-benefit test can be readily
completed.

As with environmental benefits, uncertainty about future costs of reducing impingement
and entrainment should not be a barrier to making regulations based on cost benefit
calculations. Power plants are governed by NPDES permits with 5-year durations, and
which also contain various reopeners that would allow for adjustments in the future.

VII. The SWRCB Will Depart From Generally-Accepted Environmental
Decision-Making If It Adopts A Policy Without A Cost-Benefit Test.

Regulatory agencies routinely use economic methods to evaluate environmental benefits
when making important decisions. I see no rational basis for the SWRCB to depart from
that practice here. Environmental benefit estimation and cost benefit analysis are used in
numerous regulatory processes, even in cases where there are nonuse benefits of
regulation and the potential for uncertainty about benefit levels.

The USEPA has adopted cost benefit analysis in its regulation of impingement and
entrainment effects, and has developed a guidance document outlining its preferred
methods for measuring the environmental benefits of the policy.” These methods provide
for consideration of use and nonuse values of affected resources. In the Entergy decision,
the U.S. Supreme Court affirmed USEPA’s ability to use cost benefit analysis in
regulating the use of marine and estuarine waters for power plant cooling.

In the past, the SWRCB has itself relied on monetary estimates of environmental
benefits, and has argued that available economic methods are reliable enough to be used
as a basis for regulation. In the public trust case involving Mono Lake, the SWRCB
considered survey evidence on the economic value of the Mono Lake ecosystem. Just last
month, the AG argued to the California Supreme Court that the environmental benefits of
regulating coastal power plant cooling can be reliably estimated using the Habitat
Equivalency Analysis method, as had been determined by the RWQCB.

Sincerely, _ ZZ% : ’ /Mﬂ

David Sunding
Professor, UC Berkeley
Director, Berkeley Economic Consulting, Inc.

2 U.S. EPA, “Economic and Benefits Analysis for the Proposed Section 316(b) Phase II Existing Facilities
Rule,” February 28, 2002.
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