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FOREWORD 

The origIn of and authorization for the State Water Resources Control 
Board's Study Project - Water Qual ity Control Program, is expJained by 
two basic documents printed to the Assembly Daily Journal for May 13, 
1968, on pages 3003 to 3005, as fol lows: 

"Assembly CcmmitTee on Water 

IIMr. George Maul, Chairman 
St~te Water Resources ConTrot Board 
I~16 Ninth Street 
Sacramento, Cal ifornia 

February 7, 1968 

tlDear George: As you know, at the end of next year we will 
complete 20 years of operation under the State's Water Quality 
Control Act which was enacted by the Legislature in 1949. I 
am certain that you wil f agree that our experfence to date has 
shown that the Act has proved to be an effective toot for up
grading the qual ity of CaliforniaTs waters and maintainIng 
them in adequate water qualiTy. 

"As you are probably also aware. the Assembly Water CommitTee 
and its predecessor committees of the Legislature have made 
several studies of the Water Qua'ity Control Act with major 
changes baing enacted at the 1959, 1963. and 1965 sessions. 
The 1963 and 1965 changes added a new dimension - water quality -
to the basic water pollution control featUres of the Act. 

l1~st importantly, in 1967· for the first trme we modified our 
basic organization for water pot I~Tlon and qual ity control 
through the creation of the state Water Resources Control Board 
and the Integration of consideration of water quantity and water 
quality on a state level. Also in 1967 the Act was broadened 
to Include waste water reclamation and water weI I standards. 

"Major: action on the federal level in the water qual ity field 
has actually followed California's leadership, but in recent 
years the demands for clean water have stepped up and increas-
1 ng emphas isis be i ng p [aced on higher water qua [ tty than ever 
before. 

"In working with the WaTer Quality Control Act over the years, 
this committee and its predecessor committees have made many 
changes but have never made a comprehensive review of its basic 
procedures and prOVisions. 

"It seems to me appropriate thaT as the new STate Water Resources 
Control Board organizes ~nd begins its operations and as we com
plete two decades of operations under the Water Quality Control 
Act, that a comprehensive review of the Act should be undertaken. 

S BAR -0 0 2 1 3 5 
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"We are indeed in different tiroos and faCing different situations 
than existed In 1949 with regard to protecting our environment. 

"I would respectfully suggest that the board establ ish a task 
ferce to develop a comprehensive review of the Water Qual ity 
Control Act. including legal and engineering aspects. The 
task force objective would be to recommend to the LegiSlature 
any changes necessary to update the Act's basic provisions to 
make it more effective and more workable and particularly to 
make it more adequate to meet the expanding responsibilities 
in water quality and the increased demands being placed upon 
state government by the federal government in formulating 
effective water quality control programs. For example, inter
relatIonship between water quality and water pollution respon
sib I titles has created uncertainties and is an area in need of 
immedlate study, particularly with regard to enforcement. 

"I would hope that such a study would be a comprehensive one 
whIch undoubtedly wit I take considerable time, perhaps even a 
year. The board should assemble the best available talent 
from within and without state service to conduct such a study. 
It should also wotk clos~ly with Its own Water Quality Advisory 
Committee and with a broadly representatIve group of technical 
experts from business~ industry, recreation, conservation and 
agricultural fields so that al I aspects of the Act can be care
fully reviewed and the views of all Interested parties obtained. 

"1 do not prejudge the results of such a study. But. I am 
certain that such a stUdy can be most productive at this time. 

Itt stand ready to support this request wIth whatever legisla
tive action Is necessary) and respectfully request that this 
suggestion be given the board's early consideration. 

liS r ncere I y yours, 

CARLEY V. PORTER, Chairman" 

The state Board. after an In-depth revtew of al! facets of such an in
vestigation and consideratIon of benefits to be derived therefrom, con
curred in Mr. Porter's recommendat(ons and adopted the following 
reso 1 ution: 

"STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. 68-7 

"Authorizing estab! ishment of STudy project for comprehensive 
review of water qual ity control laws) inctuding legal I engineer
fng , end manpower needs, to cfarify and update raws~ and improve 
enforceab I I I ty ; 

"WHEREAS the State Water Resources Control Board is authorIzed 
to formulate and adopt statewIde policies for control of water 

{ I I ) 

______________________ =.U_.~._i ______ ----------------------------~~~ ---_ .. _-_._- .. -. ---
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pol iu~ion and water qua! ity, and to coordinate ~he actions 
ot various state agencies and pol itical subdivisions; ~nd 

"WHEREAS the Assembly Committee on Water and its predecessor 
committees of the Legislature have made several studies of 
the Water Quality ConTrol Act, but no comprehensive review 
has been made of all aspects of the Jaw since original enact
ment of the Dickey Act in 1949, and said Committee concurs 
with this Board in the need for such a review; 

IINOW, THEREFORE, BE IT RESOLVED that there is hereby cuthori zed 
to be establ ished a STudy project for comprehensive review of 
water qual ity control taws, including legal, engineering and 
manpower needs, to clarify and update raws, and improve en
forceabi I ity, to be referred to, for convenience, as study 
project - water qual ity control laws. The purpose of the 
study project is to identify and analyze legal, engineering, 
manpower and administrative problems and needs, ~nd to recom
mend legislative and administrative changes in a report to be 
made available to the Assembly CommiTtee on Water in March, 
1969; and 

"BE IT FURTHER RESOLVED that oUTstanding leaders be designated 
to serve on The study project, with five members from the 
fields of raw, engineer(ng, life environmental science, econom
lcs, and public administration or community service, with one 
member from the State Water Resources Control Board and one 
member from a regional water qual ity control board. Consul
tants may be used, as needed, within budgetary limitations. 
The stUdy project sha\ I work closely with the Water Quality 
Advisory Committee in this matter. The study project shal I 
organize itself into subcommittees as appropriate, and invite 
subcommittee membership and participation by representatives 
of interested governmental and private organizations, and of 
business, science, industry, and conservation org~njzations. 
Subcommittee recommendations and suggested legislative changes 
wi It be the basis for the final report of the study project. 
A staff shall be aSSigned to assist the study project. 

"CERTIFICATION 

"The underSigned, Execut[ve Officer of the State Water Resources 
Control Board, does hereby certify that the foregoing is a full, 
true, and correct copy of ~ resolution duly and regularly adopted 
at a meeting of the State Water Resources Control Board held on 
May 2, {968. 

"Dated: May 2. r 968 

( iii) 

4$; _A 
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KERRY W. MULLIGAN 
Execut j ve Off j cer" 
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The State Board promptly implemented its resolution by designatlng to its 
Study Panel the fol lowing leaders in their respective fields Cas indicated), 
each of whom was. official Iy appointed by the Secretary for the Resources 
Agency. 

Harvey O. Banks, Chairman 
Chairman of the Board 
Leeds, Hill and Jewett. Inc. 
of San Francisco 
(Eng 1 neeri ng) 

Jerome B. Gilbert, Vice Chairman 
Former Chairman of the San Francisco 
Regional Board 
(Resigned in February, (969) 
(Regional Board) 

Burton J. Gindler 
Former Deputy Attorney Genera! 
state of California; Now in 
Private practice in Los Angeles 
( Law) 

Norman B. Hume 
Member, state Water Resources 
Contro I Board 
(State Board) 

Carlyle Reed 
Publ isher of the Sacramento UnIon 
(Community Affairs) 

Bert L. Smrth 
Former Vice President, Farm Credit 
Banks of Berkeley 
(Economics) 

Richard B. Ttbby 
DIrector, Catal Ina Marine ScIence 
Center, University of Southern 
Cal Hornla 
(Life EnvIronmental Sciences) 

The State Board also immediately selected a smal I staff to gIve support to 
the Study Panel. The s~ff was directed by Luther H. Gulick~ an attorney 
from the State Board's Legal Divrsion. 

The Study Panel in June, 1968, organized itself Into four workTng subcom
mittees, wtth subcommittee chairmen as fol lows: 

Organization and Admtntstration: Bert L. Smith 
Definitfons and porfcy: Jerome B. Girbert 
Enforcement and Implementation: Burton J. Gindler 
Intergovernmental RelatIons: Norman 8. Hume 

([v) 

-----_ ... _- -.- - ----
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Each Study Pane! member was designated to serve on two subcommitTees, -
as chairman, vlce chaiMnan, or member. Harvey O. Banks, as Study Panel 
Chairman, was ex-officio a member of all subcommittees . 

In June of 1968 each subcommittee expanded its membership to include 
representatives of 23 statewide organizatlons and 13 state agencies 
with responsibility or interest in water qua! ity or water quality contro!. 
Representatives of these organizations and agencies who participated in 
some or al [ of the twenty workshop-type subcommittee meetings held from 
June, 1968, to the middle of Oecember, are identjfied in Appendix E, as 
are individuals and other organizations that participated in this Study 
Project. 

Without the unselfish and constructive participation of al I these organi
zations, agencies, and individuals, this report would not have been 
possible in its present form. 

The Preliminary ReporT of the Study Panel, published in January, 1969, 
contained ail legislative recommendations of the Study Panel and an 
outl ine of the administratTve problems, practices and recommendatJons 
relating to water quality and water quality control which are elaborated 
upon in this Final ~eport. The study Panel and state Board held meetings 
1n January with members and staffs of the nine regional boards to con
sider the Prel iminary Report, and hearings were held in los Angeles, 
San Francisco and Sacramento on February 3, 5 and 7, 1969, to wbich the 
pubfic was invited. 

The legislative recommendations of the Study Panel, constituting 
Appendix A of this report, were adop~ed by the state Board on March 20, 
1969, for transmittal to the Cal ifornia Legislature as state Board 
recommendations. 

(v) 
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CHAPTER I 

INTRODUCTION 

The increasing demands on California's limited water resources make urgent 
the broad-scale planning and sound deciSion-making needed to protect Or 
enhance the qual ity of at I the waters of the state. This urgency is super
Imposed upon lmportan~ economic and scientific conslderatlons. Wate~ re
sources that have once become degraded may be practically impossible to 
restore to a usable or acceptable qual ity. This is particularly true of 
groundwater resources, where there is very I rttle water circulation avail
able to remove impurities. 

It costs much less in the long run - and the result is much 
more certain - to spend the money needed for an effective 
water quality control program than to try to salvage water 
resources that have been allowed to become unreasonably 
degraded. 

A. THE PROBLEMS 

I. The Impact of Growth on California Water QualIty Problems 

Man's survival has always depended upon the nature of the environment in 
which he I ives. AI t natural resources, which provide the basis of mants 
existence, are interrelated and are supported by the water resources system. 
Demands on this system are Increasing in all parts of the world, particu
larly in California where rapid population 7 agricultural and industrral 
growth and pecul iar geographic conditions cause unique problems. 

Water is used in many ways: for domestic, agricultural, industria!, and 
other purposes. Manrs senses respond to it. The state's economic and reC
reatIonal potential depends on it. Water provides separation and absolute 
space. The direct and indirect effects of water use are interrelated in 
comp 1 ex ways. 

In 1900, the pace of I ife was leisure[y~ fresh water supplies of high qual
ity were r~!ativety plentiful in areas where many people lived, and the 
disposal of liquid wastes bo-thered few. In those days, a town - a city-
in water surplus areas could take all the water it wanted from the nearest 
river. use it, then return it to the same river downstream. Nature, through 
chemical and physical processes, w~s able to restore the water to Its orIg
inal, or at least an acceptable, condition. Primitive kinds of waste often 
were broken down Into simpler compounds by these natural processes. This 
chemical and physical action, gIven Time to do a thorough job, signIficantly 
improved the qual ity of the water and in many cases made it usable by the 
next communiTY. 

If the jaws of nature worked so weI I in 1900, why donrt they wo~k today? 
The answer is, "They do." Nature has not changed~ but society has. 

To beg[n with, there are a great many more towns and cities in California 
than there were in 1900. The state's popUlation then was 1,490,000 •. Today 
it is 20,000,000. By the year 2020, an estimated 54,000,000 people will 
resIde in Cal Tfornia. So, answer number one is people. 

-1-
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In addition, each person today is usIng a great deal more water than each 
person did in 1900. The reason is that man has greatly increased his stan
dard of living. Instead of the 1900 average of five gallons of water used 
in the home per person per day, it is estimated that man now uses for his 
household needs an average of 150 gal Ions of water per person per day, and 
from t,500 to 2,000 gal Ions per person per day is requtred to su~ply man 
with the products of agriculture and industry. Answer number two, then, 
is prosperity_ 

Few people are aware of the amount of water required for al I the products 
of this highly complex society. It takes 300 gal tons of water to grow the 
grain for a single loaf of bread; 4,000 gallons of water to produce one 
pound of beef; and 100,000 gal Ions of water to manufacture just one auto
mobile. Our advances in technology have resulted in many new and complex 
types of waste, many of which are imperfectly understood and difficult to 
treat. The third answer then, is products. 

During the tast 20 years there has been created a great deal more waste to 
be discharged - domestIc and industrial waste, drainage from farmlands -
al! the side effects of more people, more prosperrty, and more products. 
As a result, more than 80 percent of the water used nationw~de by man has 
been previously used. In addition, the in-stream uses, such as fish and 
wi Idlife and recreation haVd become vastly more important. therefore, water 
must be given a higher degree of treatment before discharge into waters of 
the state In order to maintain these in-stream uses and to enable reuse for 
other purposes. In the future, there must be a much greater emphasis on 
the multiple use and reuse of water. 

It must be recognized that regardless of the degree of treatment provided 
for waste there always remains some residual. for which satisfactory dis-
posal must be provided. 

2. SpecIfic CalifornIa Water Qual ity Problems 

Control of water pollution and of water qual lty tn the surface, sal ine 
and groundwaters of Cal [fornia primarily has been by administrative control 
of discharges of waste in the manner provided for in the DiCKey Water ?ol
lutlon Act of !949. This pioneering Act fol lowed a two-year legislative 
study and publIcation of a valuable document, the Dickey Report. There 
have been various amendments and additions to the Act· over the following 
years, but no comprehensive review has been made of the laws or of admIn
istrative practices relating to water po! lutlon or water quality control. 

Since enactment of the Dickey Act, extensive interpretat[on of the law 
has been developed by opInions rendered by the Office of the AtTorney Gen
eral. Little of this interpretation has found its way into the statutes, 
and, therefore, often remains obscure, both to the regulatory agencies and 
to those being regulated. 

The staters water regulatory activities- include a second major component: 
water rights. and the Issuance of permits and licenses to appropriate sur
face waters for those who propose to put water to some beneficial use. 

In 1967, the Legislature conso! Jdated al I water rights and water qualIty 
control actIvIties, aS5ign1ng those actlvltles to the state Water Resources 

-2-
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Control Board by combining the State Water Qua! ity Control Board (succes
sor to the State Water Po! lution Control Board) and the state Water Rights 
Board. A five-man, ful I-time board was establIshed. This legislation 
was based upon the principle that the state's water quality and water 
Quant j of-y regu J atory act j v j ties shou J d be jor ot J y adm i n j stered because they 
are interrelated and cannot be effectively administered independently. 

The intent of the Legislature in establ ishing the state board was to 
achteve a better integration of the quantity and qual ity aspects of over
al I water resource management. However, the concepts, pol icies, and pro
cedures for achieving this objective required study and definition. 

As indicated in the Foreword, other major areas of the state's water pol
lution and water qual ity control programs were in need of review .. Chang
ing conditions made mandatory a basic review of al J aspecTs. 

8. THE APPROACH 

The fundamental concern of the Study Project - Water Qual ity Control Pro
gram has been to develop a way in which a[ I affected parties, acting to
gether, can plan for and have available water of the quality as well as 
the quantity needeo for use and reuse. Research and technological ad
vances have indicated a significant improvement in man's abil ity to deal 
with the immediately damaging effeCTS to his environment~ However, plan
ning must not be just for today, but based on a long-range 40 or 50-year 
concept. Planning must include research on the control of those subtle, 
long-term effects on the environment resulting from the use of new chem
ical substances, altering of surface water flow patterns, and man-made 
changes In the earth!s landscape. 

Attempts to control and regulate the factors that affect the water re
source system have come from necessity. Often when a problem has become 
severe, man has jumped with alarmed haste to conTrol pollution, to build 
massive new water supply projects~ to establ ish marine recreational areas 
and protect groundwater basins. These efforts have generally been single
purpose. Cal ifornfa has now reached a point in time when it must coordi
nate and inTegrate al ( such actions in accordance with a comprehensive 
water planning and control effort. This does not require that at I such 
efforts be consol idated in a single authority; quite the contrary. But 
to preserve the effectiveness of existing water control activities - ex
tending from domestic water purveyors to waste dischargers and from fish 
and wildlife enthusiasts to boaters - there must be a comprehensive ap
proach and direction to the state's water resources programs. 

P~oblems must be anticipated, the necessary information 
and data obtained and plans formulated in advance. Cor
rective action must be initiated before a problem becomes 
acute and forces are set in motion which may we11 be irre
versible except over very long periods of time. 

Over the past two decades the STate has control led water pollution by 
regulating waste discharges, bUT there Is now an increasingly urgent need 
for a greatly expanded, comprehensive control program covering the many 

-3-
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other factors, apart from waste disposal, that affect water qua! ity, such 
as impoundments, sa! lne water intrusion, and land use. Water pollution 
control wil \, of course,.continue to be a very significant means for pro-

, tecting water qual ity, and the Study Panel has attempted to find the best 
methods and tools to strengthen and improve that program of control. 

In the future, water use projects must be carried OUT under a coordinated 
planning program that Includes the economic and social evaluation of 
California's long-term needs for its limited water resources. 

The Study Panel bel leves that Cal ifornia has accompl ished a great deal in 
water resources development and water pollution control. Many existing 
programs have been developed in an atmosphere of cooperation between waste 
dischargers and the regulating agencies, and have been, by and large, very 
successful. But California must now enable itself to meet the challenge 
to the qual ity of its waters and to its water qual ity control program which 
results from the state's tremendous and continuing growth and from the 
heavy water use demands of modern technology. For California to retain a 
place of preeminence in the field of water qual ity control, the staTe must 
build on its successful programs and look to the future. The staters pro
grams must effectively deal with currenT and anTicipated future problems 
and muST be designed to protect the interests of Its present and future 
citizens. The legislative recommendations in AppendIx A and the specific 
recommendations in the body of this report for administrative activity or 
future study have been developed to meet these needs. 

c. BASIC CONCEPTS FOR AN EFFECTIVE WATER QUA~ITY CONTROL PROGRAM 

1. The Statels Water Quality Control Program shou1d con
sider all of the significant factors that affect water 
quality. To do this it will be necessary to substantially 
increase the magnitude and scope of water quality planning 
efforts which must be fully coordinated with p1anning for 
the protection and deve10pment of other natural resources. 
As water use becomes more intensive and the quantity of 
wastes becomes larger, knowledge concerning water qua1ity 
must be expanded, and a comprehensive approach involving 
all levels of government, industry and agriculture is 
required. 

2. Beneficial uses of waters of the state that are to be 
protected against unreasonable quality degradation include 
the esthetic enjoyment of clean water as well as the tra
ditionally accepted beneficial uses. 

3. A vested right cannot be acquired to discharge waste 
into the waters of the state or to continue a discharge 
at any particular leve1 of quality, once initiated. Peri
odic revision and upgrading of waste discharge require
ments will be necessary to adapt to changing conditions 
in the receiving waters, and to accommodate new discharges 
as the state's economy expands and the population increases. 

4. Enforcement will be a greater and more difficult prob
lem in the future due to the much greater volume of waste 
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that will be generated, the greater scope and variety of 
corrective actions required, the magnitude of the costs 
involved, and the far more complicated interrelationships 
between the many kinds of waste discharges, and between 
water users and the dischargers. 

5. The basic policies and procedures for establishing 
water quality objectives and setting waste discharge 
requirements, and the format for requirements, should 
be as uniform as possible throughout the state. When
ever possible, requirements should be expressed in ex
plicit and statistically significant terms in order to 
facilitate enforceability. 

6. The interrelationships between waste dischargers 
and the effects of their discharges on the receiving 
waters must be recognized in water quality control plan
ning, in the setting of waste discharge requirements, 
and ;n other qua1ity control actions, if equity is to be 
achieved. 

7. The aquatic ~nvironment, including its quality as
pects, ;s a dynamic system continually changing both in 
time and in space. A sound water quality program must 
be geared to this dynamism. 

8. IIRegional water pollution control ... has proven, 
over the years, to be the best means of involving all 
levels of government in accomplishing cooperative and 
effective control of water pollution and water quality." 
(Stats. 1967~ Ch. 284) 

NEEDED LEGISLATIVE CHANGES 

The effective water qual ity control program which Cal ifornia needs cannot 
be accomplished within the framework of existing water quality contror 
laws. 

The recommended legislative changes in Appendix A of 
this report are urgently needed and should be enacted 
as the framework for an effective water quality control 
program in California. 
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A. WATER QUALITY 

CHAPTER II 

LEGISLATIVE POLICY 

The recommended legislation modifies existing legislative policy in 
Cal ifornia in order to clarify apparent ambiguities that have resulted 
in confl ictlng arguments during th~ estab\ ishment of water qual ity pol
icies and, particularly, of waste discharge requirements. The w~ste 
dischargers and those concerned primarily with economic development have 
long emphasized the cost-benefit aspects in the treatment of wastes, 
including The cost of providing high quality ~ater. 

On the other hand, those concerned mainly with conservation, sports, and 
recreation generally bel ieve that state law should prohibit any degrada
tion of water qual ity and that the environment should be given maximum 
protection at almost any cost. The recommended la-nguage (section 13000, 
paragraph 2) recognizes that efforts made toward accompl ishing the ideal 
of clean water must accelerate but that economic progress and development 
is essential, not, however, at the sacrifice of the envIronment. 

The key to the proper balancing of these interests I ies only partly in 
establ [shed statewide pol icy. The regional and state boards which, in 
their decisions in which pol icy is applied to specific cases, weigh the 
benefits and costs to society, are the ones who actually determine this 
balance. In performing this function, there is no substitute for sound 
jUdgment. The regional boards have shown a commendable, increasing con
servatism in establ ishing requirements and a growing concern for long
term environmental protection. It is evident that this is the direction 
the publ ic wishes to take, as evidenced by recent federal legislation and 
public attention given to pollution matters. The Study Panel agrees with 
this approach and the recommended legislative pol icy moves accordingly in 
this direction. 

B. REGIONAL CONCEPT 

Among the prinCiples enunciated in the Dickey Water Pollution Act of 1949 
is the concept of regional water pollution control. The Legislature, in 
framing this concept, recognized that Cal ifornia's water pol [ution prob
lems are primarily regional and that they depend on factors of c[ imate, 
topography, population, and recreational, agricultural and industrial 
development which vary greatly from region TO region. This concept was 
implemented by the creation of Ten state boards, nine of them cal led 
regional boards, and the tenth the state board which was assigned the 
general duty of coordination and establ ishment of statewide policy. This 
concept was reviewed by the Legislature in 1959, 1963, 1965 and again in 
1967 and, considering the alternatives, the Legislature chose to maintain 
this concept. The Study Panel conducted an in-depth study of the, con
cept1 bel ieved unique arr0ng the 50 states, and concluded that the state
wide program for water qual ity control can be most effectively adminis
tered regionally within a framework of statewide coordination and polIcy. 
(Section 13000, paragraph 3) 
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c. WATER QUALITY AND WATER RIGHTS 

As a result of the 1967 legislation r the Water Code now includes the 
to I Jowi ng: 

Section 174. (Second paragraph) JIlt is also the intention 
of the Legislature to combine the water rights and water 
pollution and water qual Ity functions of state government 
to provide for consideration of water pollution and water 
qual ity. and avai labil ity of unappropriated water whenever 
appl ications for appropriation of water are granted or waste 
discharge requirements or water qual ity objectives are 
established.r! 

Section 1258. "In acting upon appl·lcations to appropriate 
water, the board shal I consider water qual ity objectives 
which have been establ [shed pursuant to law, and may subject 
such appropriations to such terms and conditions as it finds 
are necessary to carry out such objectives." 

The Study Panel considered how best to implement these legislative man
dates and concluded that several tegislative toors and administrative 
procedures are needed for this purpose. 

1. Actions by the state board with respect to the admin-. 
istration of water rights and those with regard to water 
quality control must be fully integrated and coordinated, 
and, in some cases, be concurrent. 

2. The board should be expressly authorized to approve 
appropriation by storage of water that is to be released 
for the purpos"e of protect; ng or enhanci ng the qua 1 i ty 
of other waters that are put to beneficial uses. (Section 
1242.5) 

3. In determining the amount of water available for 
appropriation 7 the board should be specifically authorized 
to take into account the amounts of water needed to remain 
in the source for the protection of beneficial uses, inc1ud
ing any uses specified to be protected in any relevant water 
quality control p.lan (Sections 1243, 1257 and 1259), and 
should subject appropriations to necessary permit and 
license terms and conditions for that purpose. (Section 
1258} 

4. Specific procedures are needed to initiate necessary 
court actions for the protection of the quality of ground
water. (Sections 2100-2103) 

5. The state board should initiate and establish admin
istrative procedures that will better merge the consider
ation of water rights with that of water quality. 
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The purpose and necessity of these recommended legislative actions and 
administrative procedures are explained in Appendix A as annotations 
fol lowing the cited sections . 
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CHAPTER {II 

WATER QUALITY CONTROL POLICY AND PLANS 

A. STATE POLICY FOR WATER QUALITY CONTROL 

As indicated in the pol icy provisions of the legislative recommendations, 
tithe sTatewide program for water qual ity control can be most effectively 
administered regionally within a framework of statewide coordination and 
policy". (Section (3000) 

Under present law, the former State Water Quality ConTrot Board in March, 
1967, adopted a Statewide Pol icy for the Control of Water Quality, in 
which gUidel ines were established for the formulation of water qual ity 
control pol ieiss. (The revised authority for ~his procedure is seCTion 
13164.) Recommendations now made by the Study Panel include the formu
lation of a more broadly conceived state policy for water quality con
trol as the basic framework within which the state board, the nine 
regional boards, and other state and local agencies are to operate. 

State policy, in accordance with the proposed recommenda
tions. includes prinCiples and guidelines for long-range 
resource planning, including water management programs, 
the control and use of reclaimed water, and general prin
ciples and guidelines for water quality control. It a1so 
includes water quality objectives at certain key locations~ 
and water quality control plans adopted by the state board 
for interstate or coastal waters or other waters of inter
regional or statewide interest. (Section 13142) 

Allstate pol icy tor water quality control should be reviewed periodi
cally and may be revised. (Section 13(43) The regional water quality 
control boards are to adopt water qual ity control plans for intra-state 
waters, which are to become etfective when approved by the state board. 
<Section /3245) 

In order to integrate state policy into the total frame
work of state water law, state and regional water quality 
control plans are to become part of the California Water 
Plan. (Section 13141) 

Compliance with state po1icy for water quality contro1 by 
all state departments, boards and commissions is required 
(unless there is statutory exception). (Section 13146) 

These provisions replace the vague requirements of existing law under 
which state offices, departments and boards need only "take cognizance" 
of "such pol icy". 

8. REGIONAL WATER QUALITY CONTROL PLANS 

Under existing law, the regional boards develop water qual ity control 
pol icies for specific waters within their region. When the Legislatu~e 
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added provisions relating to water qual ity to the state law in 1963, it 
provided for the adoption of water qual ity control pol icies which were 
defined as "water quality objectives for affected waters of the state 
where water quality control measures are necessary or may be needed in 
the future to assure suitable water quality for beneficial use." 
(Section !3005 of the present law) 

"Water qual ity objectives '! establ ished at levels which flare necessary or 
may be needed in the future to assure suitable water quality for benefi
cial use" may cal I for water of a higher quality than that needed to 
prevent pol lutton, i.e., an adverse and unreasonable effect on existing 
beneficial uses, because of inevitable changes in types and intensifica
tion of use in the future. Fol lowing this legislative mandate p some of 
the regional boards soon established objectives or goals for water quality 
control policies at levels designed to ensure water of very high qual ity. 
This was and is part of a frustrating administrative procedure because 
waste discharge reqUirements consistent with high water quality objectives 
are not enforceable to the extent they cal I for water of a qual lty higher 
than that needed to prevent pollution as defined in existing law. 

The Study Panel approached this problem by revising certain definitions 
(such as "pollution", Section 13050(e» and by defining procedures for 
the establ ishrnent and enforcement of relatively high objectIves in water 
qual ity control plans and in waste discharge requirements. It is expected 
that objectives wil I be tailored on the high qual ity side of needs of the 
present and future beneficial uses. But at the level where establ ished, 
it is intended that these objectives shal I be reasonable, enforceable and 
enforced. 

These policies are redesignated by the proposed legislation 
as "regional water quality control p1ansll a.nd consist of a 
designation for the waters within a specified area of: 

1. Beneficial uses to be protected 

2. Water quality objectives necessary to insure the reason
able protection of beneficial uses and the prevention of 
nuisance 

3. A program of imp1ementation and enforcement (See Sections 
13050 (i) and 13240-13247) 

The crIteria in regional water qua! tty control plans (i .e .• "to insure 
reasonable protection of beneficial uses, etc.!!) are thus identical to 
the criteria appl ied to waste discharge requirements. 

Water quality control plans, as a result of these changes, 
for the first time will be enforceable by the establishment 
of waste discharge requirements which are selected to imple
ment the water qua1ity contro1 plans. 

It is recognized that in establishing water quality plans and waste dis
charge requtrements, the qual lty of water may be changed to some degree 
without unreasonably affecting beneficial uses. Clearly, the very con
tinuance of society depends upon some uti lization of the waste assimila
tive capacity of the waters of the state. 
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Water is a chemical compound of unique properties and IS too useful as a 
solvent and as a mechanical carrier to remain completely unused. The 
basIc problem in water quality management and control is that of deter
mining the degree to which the avai table amounts of water can (or should) 
be used as a receptacle and transport mechanism for the discarded by
products of civi lization. 

The regional boards must balance environmeGtal characteristics, past, 
present and future beneficial uses, and economic considerations (both the 
cost of providing treatment faci Ilties and the economic value of develop
ment) in establishing plans to achieve the highest water quality which is 
reasonable. Al I water qual ity control policies previously adopted must 
be reviewed because many wi \ \ need to be amended to comply with the pro
posed legislative recommendations_ 
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CHAPTER IV 

WASTE DISCHARGE REOUIREMENTS 

Waste discharge requirements should be established to imple
ment regional water qua1ity control plans. 

!f plans have not yet been adopted. The waste discharge requirements would 
be establ ished on the s~me basis as water quality control plans; that Is, 
on the designation of beneficia! uses to be protected, and on the establ ish
ment of water qual ity objectives reasonably requir~d for the protection of 
Those beneficial uses and the prevention of nuisance. (Section 13263) 

There must be increased attention to the fu! I consequences of water qual ity 
changes wtth particular attention to ecological and environmental effects. 

The conventional parameters of biological oxygen demand, dis
solved oxygen, and others which have been historically used 
as the yardsticks for measuring the effectiveness of pollution 
control are inadequate. Other parameters which are scientif
ically valid and of greater usefulness~ and which measure all 
effects of beneficial uses, must also be employed. 

Conservatism in the direction of high quality should .guide 
the estab1ishment of objectives both in water quality control 
plans and in waste dfscharge reqUirements. A margin of safe
ty must be maintained to assure the protection of all bene
ficial uses. (See Section 13263, and note.) 

A great deal remains unknown concerning w~tei qual ity and The effects of 
waste on the beneficial uses of water. Also~ there are many uncontrollable 
pol \utants which enter ~he waters of the state, such as runoff from urban 
and agricultural lands, for which provision must be made. To assure the 
maintenance of high Qual ity~ amp~e allowance must be made for the unknown 
and uncontrollable. 

Under existing law discharges may be made prior to the fIling of a report 
with the regional board of the proposed discharge and prior to the estab
lishment af waste discharge requirements. In order to provide maximum 
protection to the public, a new procedure is recommended. 

No person may initiate a new discharge of waste or make a 
material change in an existing discharge prior to the fi1ing 
of a discharge report nor prior to the issuance of require
ments. 

This prohibition on discharges Is 1 imtted to one hundred twenty (120) days 
after the report has been filed. The prohibition on the discharge may be 
waived by the regional board when it fInds a waiver to be justified and 
not against the publ ic interest. (Sections 13264 and 13269) 

The present policy of specifying waste discharge require
ments in the effluent or receiving waters, or both, is con
tinued. 
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The filing fees recommended by the Study Panel are not intended to cover 
the costs of the st~te water qual ity enforcement program but rather all 
fees collected should be deposfted In the Water Qual ity Cleanup and Abate
ment Account. (Sections 13260(d) and 13440-13442) The state board wi I I 
prescribe specific fee schedules, taking into consideration the volume of 
the waste discharge and other relevant factors. 

Reports under the State Water Quality Control Act will be 
made under pena1ty of perjury with criminal penalties pro
vided for falsification of or failure to file such reports. 
Injunctive action ;s also made available to the reoional 
boards or state board to prevent discharge prior to the 
filing of the necessary report. 
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CHAPTER V 

SURVEILLANCE, MONITORING AND BASIC DATA COLLECTION 

A water qual ity control program (including water quality planning, re
search and enforcement) cannot be effective unless The sTate and regional 
boards, in cooperation with other state agencies, carry out a carefully 
coordinated and thorough program of surveil lance, monitoring and basic 
data collection. 

Adequate basic data concerning hydrology, qual ity and other matters are 
a necessary prerequisite to the establ ishment of reasonable water qual ity 
objectives and waste discharge requirements. 8asic data collection pro
grams must be comprehensive and be initiated far enough in advance of 
need to provide information covering a wide variety of conditions. Basic 
data collection must be a continuing program because of the dynamic nature 
of the system. The current basic data programs of the federal, state and 
local agencies are not adequate. 

Survei I lance and monitoring are the foundation of a successful enforcement 
program. At present l there are about 9.200 dischargers in the state that 
are under requirements. It is estimated that there are 650 other dis
chargers Who wi I I be placed under requirements each year in the near fu
ture. Establ ishing requirements and then ignoring the waste discharge 
until obvious pollution exists is not an effective program for water qual
ity management or pollution control. AI I dischargers' wastes must be 
checked periodical !y. Standard and simpl ified techniques for evaluating 
campi iance must be developed. Campi iance may become more difficult to 
achieve, and court action can result when violation - even unintentional 
violation - is not detected at an early date. 

The surveil lance must be broad enough in scope to determine not merely 
complIance with requirements, but whether the objec~ives do in fact rea
sonably protect the beneficial uses for which they were establ ished. 
This approach is essentral to a sound program of reviewing water qual ity 
control plans and waste discharge requirements. 

For many years the Department of Water Resources has conducted an exten
Sive monitoring program on many of the principal waters of the state, 
monitoring a wide range of characteristics, - but not a! I those needed in 
a water qual ity control program. Water quality regulation requires addi
tional emphasis on biological characterfstlcs. and it requires additional 
knowledge of water qual ity characteristics throughout various time periods 
(a day, a week, etc.} that is not satisfied by occasional sampl ing. Also 
required is a knowledge of the precise location of the monitoring with 
respect to the location of major waste discharges and tributary inflows 
of watercourses, - information which now is sometimes imprecise. 

Regional boards are increasing their survei Ilance and monitoring aCTivi
ties to determine dischargers' compl iance with requirements, to check on 
dischargers' self-monitoring programs, and to develop long-term policies. 
State and federal agencies have engaged in increasingly eXTensive water 
qual rty monitoring in the Delta. 

The recent approval by the federal government of Cal ifornia's standards for 
water qual lty contro! includes an i~plementation program and c~mits the 
state to monitoring and survei I lance, 
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An expanded and improved monitoring and surveillance 
program is essential to an adequate water quality control 
program, and shou1d be established. 

A greatly expanded basic data program is also essential 
to an effective water quality planning effort, and should 
be established. 

The Study Panel bel ieves that the waste dischargers themselves have the 
basic responsibi lity to provide a continuing flow of information concern
ing the qual ity of their waste discharges and the effects upon the re
ceiving waters. 

The Study Panel did consider a program for the monitoring of waste dis
charges by regionaf boards on a contractual basis, ~ .• the waste dis
chargers would pay the boards to employ specialists to conduct the 
monItoring services. This approach was rejected because it would require 
very substantial increases in regional board staffs, and because waste 
dischargers must do a certain amount of monitoring in any event to assure 
the effective operation of their own facil ities. 

However, self-monitoring by waste dischargers wi f 1 not do the job alone. 
Regional boards must "spoT-check rl discharges on a scientific basis to 
deTermine if eSTabl [shed requirements are being met. Spot-checking is 
presently inadequate due to lack of staff. and in some cases, equipment. 
Without adequate staffing. this situation wil I worsen in the future as 
the number of dischargers under requirements Increase and workloads be
come heavier in other respects as weI I . 

The state board should have adequate staff to develop and 
recommend, at the earliest possible date, a comprehensive 
program with respect to surveil1ance~ monitor;ng~ and ba
sic data collection. 

Regional boards also will need substantially increased 
personnel for the surveillance, monitoring, and basic data 
collection that needs to be done. 
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CHAPTER VI 

• ENFORCEMENT AND IMPLEMENTATION 

A. DEFIC!ENCIES OF PRESENT LAW 

The enforcement provisions in the current Water Quality 
• Control Act are total1y inadequate. 

• 

• 

• 

• 

• 

• 

• 
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For example, the act now provides that any person proposing to discharge 
wastes into waters of the state sha! I first file a report of such pro
posed discharge with the regional board. The regional board thereafter 
establ ishes requirements as to the nature of his discharge or the condi
tion to be maintained in the receiving ..... aters. If a report is not filed, 
the regional board may go to court to secure an injunction prohibiting 
the discharge of waste until the report has been fi 'ed. However, once 
the report has been filed, the board has no jurisdiction to prohibit a 
discharge that occurs atter the fil ing of the report and before the waste 
discharge requirements have been established by the board. 

Thus, if the board has reason to believe that a proposed waste discharge 
might be harmful tQ the waters of the state~ it may prohibit that dis
charge until a report thereon is filed. But, once the report of discharge 
is filed, even though the report indicates that the proposed discharge 
would indeed be harmful to waters of the state, the board is not autho
rized to take any corrective action untit requirements have been estab-
I ished, which usually takes several months. 

Another example relates to the restricted applicabil ity of the "cease and 
desistl1 procedure ... which is the initial step in the enforcement procedures. 

Section 13060 now authorizes issuance of a cease and desist order only 
where two conditions exist: (l) a waste discharger is violating requIre
ments and (2) "such dischar~e is threatentng to cause or is causing a 
pollution or a nursance.flo allowance is made under the second condition 
for the effects of discharges by others, although water quality reflects 
many discharges of waste. It is the discharge of the person against whom 
the cease and desist order is directed which - apparently alone - must be 
causing or threatening to cause the pollution or nuisance~ The statutory 
restriction has made enforcement practica[ly impossibfe. 

B. RAT I ONALE OF' PROPOSED LAW 

It is worse than useless to establish a pub] Ic body to perform an indis
pensable pub! ic service, to c~refully define areas of responsibilities 
and authorit1e5~ and then to withhold the means by which those responsi
bil ities c~n be discharged. Accordingly. the Study Panel has sought to 
place in the hands of the regional boards and the state board a full 
range of toots on the administrative level and on the judicial level 
(civi I and criminal) that wil I enable the boards to require compl iance 
with the law and the decisions and orders of the boardS, whenever such 
action becomes necessary. and to penalize and recover damages for viola
tions. (See Chapter 5; see a/50 Article 4 of Chapter 4.) 
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This comprehensive approach will have two beneficial results: (I) Im
proved enforcement devices wi! I encourage cooperative resolutions of 
problems that arise. (2) Should a lack of cooperation occur, however, 
the disadvantage would fall upon the person who violates the law, thus 
placing an even greater premium upon cooperative action. 

The proposed law retains a basic approach of the former act that neither 
a regional board nor the state board has jurisdiction to specify the 
design, location, type of construction, or particular manner in which a 
discharge sha1 I comply with requirements or other order of the board. 
The board simply specifies the end resDlt to be achieved (as to the 
nature of the discharge or the condition to be maintained in the receiv
ing' waters, or both), and the person so ordered may comply in any lawful 
manner. 

However, in judicial enforcement proceedings, the court may find that an 
injunction that simply prohibits a discharge in violation of a board 
order is not a practical means of securing compliance with the law. For 
example, it is usually impractical for a court to oider a city to stop 
discharging waste from its sewer SYSTem. Under such circumstances. the 
court now may specify the means that shal I be undertaken in order to 
comply with the decision and order of the court. (Section (3360) 

C. SUMMARY OF ENFORCEMENT AND IMPLEMENTATION PROCEDURES UNDER DIVISION 7 
OF THE WATER CODE 

Enforcement and implementation in California involve, of course, not only 
the provisions of the new proposed State Water Control Act in Division 7, 
but also its interaction with other prOVisions relating to water quality 
In the Water Code and in other codes, such as the Health and Safety Code, 
Fish and Game Code, Penal Code, Public Resources Code, Public Uti Ilty 
Code, and Harbors and Navigation Code. The common law powers of state and 
local government agencies, as well as common law and statutory rights of 
private persons within the State of Cal ifornia. also are involved. Finally, 
the relationship between state laws and federal and international laws must 
be considered. 

The fol lowing outl ine is intended to summarize only some salient features 
of the enforcement provisions and some closely related implementation 
prOVISIons included in the new proposed State Water Quality Control Act. 
which wil I be Division 7 of the Water Code. 

I. Preventive and Abatement Procedures 

a. SpeCial procedures: 

(I) Suit by Attorney General to enJoIn pollution or nuisance 
(Sect ions 13002 (C), 13223(a) (5» 

(2) Summary judicial abatement of pollution or nuisance constituting 
an emergency (Sections 13223(a) (5), 13340) 
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(3) Delegation of authority to act by regional board to executive 
officer (Section 13223} 

(4) Enforcement of ! ien on property to repay costs of correction in 
cases of "non-operating facll ities" (Section (3267) 

(5) Conirol of discharges from "houseboats" on state waters 
(Sections 13900-08) 

b. Regular procedures: 

(I) Administrative level: 

(a) Report of djscharge and issuance of waste discharge require
ments (Sections 13260-65, 13269) 

(b) Issuance of time schedule (Sec~ion 13300) 

ee) Issuance of cease and desist order (Sections 13301-03) 

Cd) Inves.tigations by regional board, including requirements for 
technical reports trom dischargers (Sections 13267-69) 

(e) State board review of regional board actions under sections 
13260-13304 (Section 13320) 

Cf> Stay orders by state board (Section 13321) 

(2) Judicial level: 

(a) Injunction to require submission of report of waste discharge 
(Section 13262) 

(b) Enjoining discharges prior to report and prior to (j) issu
ance of waste discharge requirements, (i i) expiration of 
120 days after waste discharge report has been fi (ed. or 
{ii;) waiver of report or requirements, whichever of (i)~ 
(ii) or (i ii) occurs first {Section 13264(b») 

(c) Appel late proceedings by any aggrieved party (e.9·. discharg
er, downstream user, conservationist organization) from state 
board decision to the court (Section 13330) 

Cd) Injunctive proceedings to enforce cease and desist order 
(Sections 13223(a) (S). 1333J) 

(e) General provisions that the Attorney General shall bring 
civil actions in the name of the People of the State of 
Ca! ifornia; relating to joinder, consol idation, and venue; 
and that allegation or proof or irreparable injury or inad
equate remedy at raw not required to secure injunctive 
reI ief (Section (3361) 
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(f) Stay ot administrative orders pending judicial review or 

enforcement proceedings {Sections 13330(c), 13331(d») 

2. Remedial proceedings 

a. Creanup and abatement of wastes, and some funding thereof by the State 
Water Pollution Cleanup and AbatemenT Account (Sections 13304, 
13440-42) 

b. C i viI rronetary remed; es of not to exceed $6,000 per day for 1 ntent i on
al or negl igent violation of cease and desist order (Section 13350) 
(See also, Harbors and Navigation Code section 151.) For a comparison 
with fines and penalties in various other states, see Appendix B. 

3. Criminal misdemeanors 

a. Fai lure to fi Ie report of discharge when requested or falsifying 
report of discharge {Section 13261) 

b. After notice of such violation, discharging waste in violation of 
section 13264 (see item l-b(Z)(b) above) (Section 13265) 

c. Failure or refusal to file, or falsification of, technical report 
(Section 13268) 
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CHAPTER V II 

SPECfAL PROGRAMS AND ORGANIZATION OF THE REGULATORY AGENCrES 

A. STATE WATER RESOURCES CONTROL BOARD 

I • State Programs 

a. Research 

The increased expenditures needed for water quality control, 
as well as for water resource development, require that re
search efforts be acce1erated to ensure that adequate infor~ 
mation is available in order to arrive at proper decisions . 

The Federal Water Pollution Control Administration, many of the 50 state 
water po! lution or water qual ity control agencies, endowed found~tions 
and private associations, and public and private universities. conduct ex
tensive research in water pollution, water qua! ity control and related 
subjects. Extensive and important research also has been conducted in 
other parts of the world. The state board has not had the staff to eval
uate reports issued on these research projects to determine the applica
bi I ity of their findings. conclusions and recommendations to conditions 
existing in California. An extremely valuable store of information, pro
vided essentially free to the state, is not being uti I ized. The state 
board should be provided with the necessary staff in the interest of both 
economy and efficiency in carrying out the legislative mandate for clean 
water. 

Whi Ie Cal ifornia has earned worldwide recognitiqn for its sponsorship of 
the research study that resulted in The publication of Water Qual ity 
Criteria, state Board Pubt ication No.3-A, research activities in the field 
of water qual ity and environmental protection have been I imited in Califor
nia compared to research efforts in other technical areas. Approximately 
$2.2 mi II ion <exclusive at investigations conducted for the regional boards.or 
specific local problems) have been invested In research and soeciat studies 
by the state Water Resources Control Board and its predecessor agencies be
tween January I, 1950 and June I., 1967. The information and· data obTained 
have been - and are - of great value to the regional boards in establishing 
waste discharge requirements, and to waste dischargers in designing, con
strucTing and operating waste treatment and disposal facil ities. Approxi
mately $1.1 bil I ion was spent during the same period by local agencies and 
industry for the·construction of waste treatment facil ities (exclusive of 
col fection systems). 

In a report submitted to the Legislature in March, [968, by the state board, 
it was estimated that financial needs of Cal ifornia communities for the 
construction of waste treatment and disposal faci] ities would be $530 mil-
I ion for the period 1968-1972, inclusive. 

As the state moves further into the field of water quality contro'. the 
costs of adequate water management wil I increase. In other words. cleaner 
water costs mOre money. The cost of wei l~planned research efforts and 
evaluation wil! be returned many trmes to the people of the state in im
proved, more economical methods for obtaining cleaner water. 
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It is essential also to develop and to coordinate research programs as 
needed to support water qual ity planning and implementation. 

1. A separate unit in the state bo~rd's organization should 
be established to advise the board on research and plannin~. 

2. The state board should be given central responsibility to 
coordinate and recommend necessary research programs and major 
field investigations to be administered by the state board, 
the regiona1 boards or other appropriate state agencies. 

3. A scientific research program shou1d make use of the re
search capabilities now existing in the Departments of Water 
Resources, Fish and Game, Pub1ic Health, and other state 
agencies. 

4. The state board should develop a system for determining 
priorities and funding scientific and other research activi
ties to be conducted by state agencies, academic institutions, 
industry and other non-state agencies. 

5. The state board shou1d have a technical advisory group 
consisting of experts from appropriate areas in the scientif
ic and professiona1 communities to provide the board with in
formation and to make recommendations on research matters and 
the broader phases of water qua1ity control. 

b. Planning and Coordination 

The state's activities in water quality control must be gutded by pol iCres 
that are based on a comprehensive planning effort. This planning effort 
must be coordinated, and must extend well beyond that which has been un
dertaken by individual state agencies in the past. 

The state boa,d will adopt water quality control plans for interstate and 
coastal waters and the waters of interregional or statewide interest. it 
wi I I also review and evaluate regional board plans, and wi II have the ul
timate responsibi I ity for development and coordination of an effective 
statewide program of water qual ity control. (Sections 13140-45) 

Each regional board ~i!! adopt water quality control plans for var\ous 
areas within its region, and wil I encourage regional planning by local 
agencies through every'available method and incentive. {Sections 13240-
47 and 13225 ( i ) ) 

The Study Panel believes that the state bo~rd and reg\onai boards~ in 
formulating these water qual ity contra! plans, should depend primarily 
upon the planning activities of other agencies - federal, state and local. 
However, these boards must have adequate staffing to evaluate these plans 
of other agencies and to consol idate them into coordinated and useful 
water quality control plans. 

Many state agencies conduct programs that have an effect on, or are con
cerned wIth, water quality_ 
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The Department of Water Resources is the engineering arm of state govern
ment in water resource development and provides guidelines tor al I state 
and federal water projects through the Cal ifornia Water Plan, long-range 
projections~ and regional, statewide and interstate planning programs. 
The department is constructing and operating the State Water Project, and 
in this capacity has responsibll tty for the principal state program in 
the field of water use. The department further conducts extensive inves
tigations, including water qual ity analyses of surface and groundwaters 
and sal ine waters, and waste water reclamation studies. While these ac
tivities relate directly or indirectly to water qual ity, the activities 
of the Department of Water Resources are separate and distinct from the 
water resource regulatory activities - the water rights procedures and the 
regulation of water qual ity - of the State Water Resources Control Board. 

The Department of Publ ic Health~ Division of Environmental Sanitation, has 
water qual ity responsibil ities principally in the fieldS of sewaqe, indus
trial waste and garbage disposal .insofar as these affect domestic water 
supply, shellfish culture, recreation and radiological health. In dis
charging these responsibil ities, the department (in cooperation with local 
health agencies) investigates certain water qual ity conditions in al! of 
the waters of the state. 

The Department of Fish and Game, charged with the responsibil ity for the 
protection, maintenance, and enhancement of the state's living resources, 
is vitally concerned with water qual ity and conducts water quality inves
tigations. 

In addition, the Department of Agriculture, the Department of Parks and 
Recleation, the Oepartment of Conservation, the Cal ifornia Water Commis
sion, the Colorado River Board. and many federal and local agencies are 
directly concerned in one way or another with water quality. 

The activities of other state and local agencies, I ike those of the Depart
ment of Water Resources, relate directly or indirectly to water quat ity, 
but are separate and distinct from those of the state board. The state 
board, together with the regional boards~ are designated in the new legisla
tion as lithe prinCipal state agencies with primary responsibil ity for the 
coordination and control of water qual ity." (Section 13001) 

The state board, as an effective regulatory body, must~ in the decision
making process, be able to obtain and evaluate al I necessary information 
to arrive at the best possible decision. Obviously~ the water qual ity ef
forts of al I state ?gencies should be objectively coordinated in order to 
be effective and to avoid dupl ication. 

1. The state board will coordinate water quality related in
vestigations of state agencies, and will consult with the 
regional boards in the implementation of related water qual
ity investigations. (Section 13163(a)) 

2. The state board will eva1uate the need for water quality 
related investigations and transmit its recommendations to 
the appropriate federal, state or local agency for implementa
tion. (Section 13l63(b» 
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3. State agencies will submit to the state board plans for, 
and results of, all investigations that relate to or have an 
effect upon water quality·for review and comment. (Sec
tions 13163(c), 12617.1, and 12923.1) 

Factors to be considered in a comprehensive planning effort include eco
nomics, long-range environmental effects, and the social consequences of 
man's activities on our water resources. [n this effort, water quality 
planning must involve many agencies In addition to the st~te board. Re
gional boards, to effectively estab\ ish water quality plans, particular!y 
those which may require studies related to pecut iarly local problems, 
must also contribute to this effort. Local and regIonal agencies must 
play an essential role in basin-wide water quality planning, with partic-
ular emphasiS on implementation activities . 

The fol lowing are but two of the many areas where planning efforts are 

urgently needed: 

( I ) 

( 2) 

Costs: 

AI t waste dischargers and others contributing to quality 
problems in a given water resource should share equitably 
in The COSTS of achieving and maintaining the requisite 
levels of qual iTy. Ideally, also, waste dischargers 
should pay the social and economic costs of any residual 
effects of their discharges on the receiving waters, rather 
than having those costs passed on to users downstream; 
similarly. they should pay for any benefits received from 
water resources management. Maintaining equity among waste 
dischargers and among waTer users and waste dischargers wil I 
be one of the more difficult problems of the future. 

Scientific Parameters: 

In connection with waste discharge requirements, the 
Study Panel has indicaTed that all scientific parameters 
which affect water qual ity must be analyzed. The state 
board must see that necessary studies are conducted to 
determine, for al I parameters, what objectives or range 
of objectives are needed for the protection of different 
beneficial uses. 

The state board should fully exercise its new authority as the principal 
coordinating agency for al I state water quality planning efforts and 
should Implement this program by the addition of a sma! I but highly qual
ified, multl-discipl inary staff as recommended in the preceding discus-
sion on research. 

legislative recommendations also Include an extension of the 1967 direc
tive to the state board to make regular surveys of future needs for water 
quality control facilities. (Section 13601) This survey is essential in 
planning state financing pol icies and programs and should be broadened to 
include methods of financing local projects . 
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c. state Board - Regional Board Relationships 

The state board should establish pol icies and guidel ines for the regional 
boards covering those matters of common concern to all regional boards, 
such as procedures for estab! ishing water qual ity control plans. the estab
lishment of waste discharge requirements and the format of requirements. 
This wi 11 achieve three important purposes: (1) to assure uniform admin
istration of law throughout the state; (2) to assist the regional boards 
in the performance ot their duties; and (3) to improve enforceability of 

waste discharge requirements. 

d. State !ntergovernmental Relationships 

(I) Interagency Programming Committee: 

While the principal area of common interest between all 
agencies with major responsibi I ities in the field of water 
qual ity is in future planning, there are many other enforce
ment and regulatory activitles that should be coordinated. 
The principal purpose of an Interagency Programming Com
mittee is. to assure that the total state program for the con
trol and management of water quality is adequate to meet al I 
state and local needs. This committee would be responsible 
for identifying the specific activities required to carry 
out statutory responsibil ities and statewide pol icy for water 
quality control, for recommending.priorities for the ac
tivities identified and for recommending the assignment of 
specific activities to the proper state agency. 

As one example, there is an obvious need for central coor
dination of cleanup activities. If the Study Panel's rec
ommendations on waste discharge cleanup, whether resulting 
from oil discharge, accidental industrial spill or munici
pal plant fai lure, are adopted, there should be a clearly 
defined agent with responsibility to direct cleanup activ-

ities. 

An interagency committee for water quality control and manage
ment activities should be created, consisting of water qual
ity representatives from each of the following: The Resources 
Agency, the State Water Resources Control Board, the Depart
ments of Agriculture, Conservation~ Finance, Fish and Game, 
Harbors and Watercraft, Public Health, Water Resources. and 
the Colorado River Board. The Committee should be chaired by 
a representative of the State Water Resources Control Board . 

Appendix C describes the functions and activities of the 

proposed committee. 

(2) Data Co~ lection and Retrieval: 

The need for additional and coordinated investigative pro
grams is discussed above, under the subheading Planning 
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and Coordination. To expedite processing the data ob
tained and to insure its avai labi lity and effective use, 
there is a need for an information storage and retrievar 
center. 

All water-related data (water quantity and quality, land and 
water use, etc.) should be processed by a single information 
storage and retrieval center in the Resources Agency. The 
center should include an information screening and processing 
section composed of representatives of departments or boards 
which will use the center. 

Appendix C describes the need and the operation of the 
Information StoraHe and Retrieval Center in more detail. 

e. Program for Publ ic Information 

Within recent years there has been an increasing publ ic awareness of the 
need to protect and to enhance man's natural environment. The demand to 
protect our natural resources and prevent spoi lage wi I! not diminish. 
High on the! ist of what people want, according to publ ic pol Is, is clean 
water and air, unl ittered beaches, parks and highways, and the beautifica
tion of cities and rural areas. The volume of mail requesting information 
on water qualIty control received by the state board attests to this fact. 

Much has been accompl ished in California since 1949 to prevent and control 
water pollution and to enhance water quality. Yet, after 19 years, it is 
apparent from surveying newspaper and magazine stories that very I ittle is 
knowr. of what has been done and what must be done in the future. News 
media emphasis in on the dirty, not on the clean. An appalling ignorance 
exists among nearly al I sectors of the people concerning california's water 
qual ity control problems, its la~, and its continuing efforts to prevent 
water pot lution and to control water qual ity. 

A planned program of publ ic information should be developed and implemented 
to the end that the general publ ic wit I know what the water quality prob
lems are, how they are being met, and the anticipated needs for facil ities 
and programs to meet water quality objectives. (SectIon 13167) The publ ic 
should understand water quality problems of local and statewide importance. 
An informed publIc wil I recognize the need for, and cooperate in, an ef
fective water qual ity control program. 

Examples of successful and economic water qual ity control programs, methods 
and operations of government and Industry should be identified and included 
in the information made avai lable to the public. 

f. Training of Treatment Plant Operators 

California has invested bil I ions of dol lars in waste treatment factI itles. 
Many more bi I I ions will be invested in the future. These facil ities, which 
must provide an incre~singly high d~gree of treatment through more sophis
ticated methods, equipment and controls, require hfghly trained personnel 
to achieve the results for which the expenditure on equipment was orTg-
j na I I Y made. 
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A significant portion of the additional expenditure on treatmen7 plants 
has been wasted and even more wi J t be wasted in the future because tech
nical Iy qual ified treatment plant operators are not hired. 

There is a tremendous shortage of technically trained and qual ified Opera
tors. With the assistance of several agencies and educational institutions 
throughout the state, the Cal ifornia ~"ater Pollution Contro! Association 
is operating a training and certification program. Considering its volun
tary nature, it has produced good results. However, training programs 
must be expanded and their value recognized in at 1 parts of the state. 
The format of instruction shOuld be standardized and uniform qual ifica
tions estab\ ished for the several levels of competence designated. Such 
a cooperative program, with al! concerned agencies participating, is ur
gently needed. 

The state board shou1d develop a statewide traininq proaram 
throuqh the classifications of p1ants, establishment of opera
tor qualifications and the development of trainin9 curricula. 
The board should have the authority to assure that the opera
tion of plants constructed with state or federal financial 
assistance will be operated at the highest level of technical 
competence commensurate with the nature of the facilities. 
(Sections 13608 and 13625-13630) 

2. Organization 

a. Research and Planning 

There should be established within the state board a unit responsible for 
the effective conduct of the research, planning and coordination activities 
described earl ier in this chapter. (Section A, I, d) 

A highly qual ified l multi-discipl inary staff is necessary and should in
clude, in addition to water qual tty engineers, persons competent in the 
fields of economics, biology, geology and Fish and wild! ife resources 
management. 

b. Publ ic information 

The state board's staff shoulc include a person or persons, the number to be 
determined by the scope of the program, to carry out the public information 
program as recommended in this chapter, above. (Section A, I, d) 

3. Advisory Committee 

The Water Qual ity Advisory Committee to the state board has been functioning 
for a I ittle more than a year and has made some significant pol icy rp.commen- . 
dations to the state board. However, the presen~ composition of the commit
tee tends to represent some fields of endeavor several times over~ and other 
fields not at all, because the regional board chairmen, or their designe~s. 
who are members of the committee In many instances represent the same fields 
as the nine appointed committee m~mbers. (See present section 13015.) To 
enable the Advisory Committee to carry out more effectively the specific ad·· 
visory functions. assigned to it by statute and to advise the state board 
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effectively on other matters that may be referred to it, the committee wi! I 
be composed of three categories of people: representatives of regional 
boards, people from agriculture, industry and municipar itTes, and members 

,from new and important fields of expert knowledge who possess broad and 
practical experience. 

The Water Quality Advisory Committee can also provide great service to the 
state board by undertaking further studies, discussion and evaluation of 
those issues that could not be resolved in the I imited time at located to 
the Study Project. 

1. The revised Water Quality Advisory Committee will include 
the chairmen of each of the nine regional boards and nine mem
bers appointed by the Governor selected from persons with spe
cialized know1edge in one of each of the following fields: 
Agricultural Science; Aquatic Biology; Economics; Environmental 
Sciences; Industrial Waste Problems; Municipal Waste Problems; 
Oceanography~ Recreational Water Use; and Urban Planning. 

2. Members of the Advisory Committee should receive $25 dollars for 
each day while on officia1 board business in addition to actual 
necessary expenses. 

4. State-Federal Relationships 

Federal laws and administrative action cross the paths of state laws and 
administrative actions in the field of pollution control and in financing 
of waste collection and treatment facil ities. 

The Refuse Act of 1899 (33 U.S.C. 407 et seq.) is now used by the Federal 
Water Pollution Control Administration (FWPCA), in cooperation with the 
Corps of Engineers, as a water pollution control measure, especially with 
respect to oi J pollution. 

The Oil Pollution Act of 1924, also enforced by the FWPCA, is seldom used 
because, under a recent amendment, its enforcement is fimited to "grossly 
negl igent or wi Ilfull! spi II ing of tldischarge". This act is regarded as 
practical /y unenforceable. 

The Federal Water Pol Jut/on Control Act (33 U.S.C. 466 et seq.), which be
gan as a weak and temporary federal pollution control measure in 1948. has 
been extens i 'Ie I y amended' and is now cons i dered the breakthrough in federa I 
anti-pol [ution legislation. One essential feature of the Federal Water 
Pol lut/on Control Act, as amended in 1956 by P.L. 84-660, is th~t it helped 
communitIes to build waste treatment facilities by providing them with 
federal grants of up to 33 percent of project costs. Another provIsion au
thorizes grants to state pollution control agencies to help them improve 
their programs. 

For the period of 1956 to [971, congressional authoriZation of grant funds 
increased from S50 mi I lion per year to $1250 mi I I ion per year nationally. 
Unti I fiscal 1968 the amount of moneys authorized were the same as the 
amount appropriated. In fiscal 1968, however, $450 mi II ion was authorized 
and only $203 mil lion was appropriated. In fiscal 1969. $700 mil [ion was 
authorized but only $225 mil I ion appropriated. 
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The federal grant program has been administered at the state level in 
Cal ifornia by the state board. Cal ifornia's share of the national appro
priation has increased from about $2 mil lion in 1957 to about $16 mi It ion 
in! 969. 

Several other amendments to the FWPC Act Should be mentioned. In 1961 
33 U.S.C. 466a was amended to require consideration, in planning for fed
eral reservoirs, of the inclusion of storage for regulation of streamflow 
for the purpose of water qual ity control. 7his provision was implemented 
the same year in P.L. 87-874, with respect to the New Melones Project. 

The Water Qual ity Act of 1965 amended the FWPC Act by giving the states an 
opportunity to hold public hearings and propose federal water quality stan
dards for interstate and coastal waters within their borders. About 33 
areas of interstate and coastal waters were identified in Cal ifornia, and 
hearings were held in al I these areas. According to the federal law, once 
the standardS are approved by the Secretary of the Interior, they become 
both state and federal standards, enforceable by both governments. 

The Clean Water Restoration Act of 1966 further amended the act with addi
tional provisions relating to planning, research, grants for research and 
for pollution control programs, grants for construction, and enforcement 
measures. 

There are several additional federal financing programs. The Farmers 
Home Administration of the U. S. Department of Agriculture has five lend
tng programs, oriented to the needs of the farming or rural communities. 
The Department of Housing and Urban Development has grant and other fending 
programs to help communities construct adequate basic water and sewer facil
ities, or to help finance such facilities. 

Long-range planning and research funds are also"available through the Of
fice of Water Resources Research and the Office of Sal ine Water, both of 
the U. S. Department of the Interior. 

It is important that the state of Ca1ifornia so manage its 
wa ter qual i ty programs as to take maxi mum advantage of the 
federal programs. 

The federal agency with by far the greatest impact on California's water 
qual ity control program is the FWPCA. In the det iberations of Study Project 
subcommittees, and at special panels held by the Study Panel, the coopera
tive attitude and actions of regional and district representatives of the 
FWPCA became quite "evident. 

The Study Panel decided early that the best contribution it could make to
wards improved state-federal relationships deal ing with water qual ity con
trol, was to concentrate on improving Cal ifornia's water quality control 
laws and administrative procedures. 

5. Manpower Needs 

4t The state board's staff must be expanded. 

• 

The need for additional qualified personnel is explained in specific sec
tions of this report, such as those on research and planning. The state 
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board's personnel needs in other areas are substantial. They include: 
treatment plant operator training, financial assistance programs, quality 
control activities, coordin~ting functions, emergency cleanup programs, 
administration of applied research contracts, pub! ic information, prepara
tion of long-range plans and policies, and staff support to the Water Qual
ity Advisory Committee. In facT, even wiThout these added responsibilities, 
the presenT staff does not permit the state board to do essential policy 
evaluation and give thorough review to appl ications for financial assis
tance as provided for in both federal and state laws. 

Appendix 0 shows unit effort requirements for state board program activ
ities. 

The following table indicates the type and number of personnel that should 
be added to the state board staff to meet these unit effort requirements. 

Table I 

Disc j pi i nes 

Sanitary or WaTer Qua! ity Engineer 
Biologist 
Engineering Economist 
StaTistician 
Other* 
Clerical 
Total Number of Positions 

8. REGfONAL WATER QUALITY CONTROL BOARDS 

1969-70 

9 
2 
I 

3 
5 

22 

The principal action arm of Cal ifornia's water qual ity control program is 
The nine regional water qual ity control boards. Equipped wfth staffs 
ranging in size from four to eighteen ful I-time employees, the boards have 
been administering the fncreasingty complex and extensfve water pollution/ 
water quality control programs for twenty years. The complexi~y and scope 
of the regional board programs wil I increase in the futUre. 

The major programs of the regional boards are the establ ishment of water 
quality control plans and waste discharge requTrements; surveil lance and 
monitoring of the requirements; and enforcement and implementation. These 
programs have been dlscussed in Chapters III (Section B), IV~ V and VI. 
In addition, the fol lowing matters relatrng TO the regional boards have 
received specific considerations. 

1. Board Membership 

The present water quafity control program has been criticized by persons 
claiming that there is potential conflict of interest on the part of cer
tain categories of reglonaf board members. 

*"Other lt includes management analyst, records and information officer and 
administrative assistant. The state board's Division of Water Rights has 
a geologist and hydrologists ~vailable. 
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The Dickey Act of 1949 establ ished the first five of the existing seven 
categories of regional board membership as persons associated with: 

I. Water supply, conservation or production 
2. Irrigated agriculture 
3. Industry 
4. Municipal [ties, and 
5. CountIes 

In 1959 the regional board membership was expanded by Chapter 1299 which 
added the fol towing two additional members: 

6. One person, not empfoyed by any governmental agency, from 
a responsible organization associated with both recreation 
and w [ I d life 

7. One person not specifically associated with any of the 
foregoing interests representing the pub! ic at large 

The 1959 amendment was the result of pub! icity and pressure primarily from 
wi Idl ife organizations. All regional boards in retrospect now believe 
that this ~as a very good amendment. The argument in favor of that amend
ment was that the boards tacked representation for wildlife and recreatIon 
and that the large "representation of waste dischargers on the boards re
sulted in lax regulations. The same argument again has been raised in 
recent months by Jetter l at pubi ic hearings conducted by the Study Project, 
and by newspaper and radio editorials. 

Those members appointed in the categories relaTed to industry, agriculture, 
municipalities, and (in certain instances} counties, have been referred to 
someTimes as the "waste dischargers". Most municipal ities have community 
sewer systems subject to regulation, and many County Boards of Supervisors 
are ex-officio officers of special sewer districts. Industry and agricul
ture-also add their special forms of waste. Yet it is most important, in 
the opinion of the Study Panel, that persons from all these categories be 
on regTona! boards not because they Itrepresent polluters", but because 
their fields of expert knowledge are indispensable. They should, however, 
be persons wIth broad perspective in activities relating to water use and 
governmental affairs. Their background or technical. knowledge is needed 
in al I aspects of water qual ity regulatTon and management in the publ Ie 
interest. 

In the last analysis~ the effectiveness of each regional board depends 
much more on the"abiljty, ch~racter and dedication of individuals appointed 
to the boards, rather than on the category from which they are appointed. 
The Governor should exerctse care to appoint pe~sons who wtll carry out 
the express provision of section 13201 that al I members shall represent al I 
the people. 

As additional assurance that members from the categories of agriculture, in
dustry, municipal ities and certain counties, as well as those whose parti
cular associations are not specified do. in fact. represent all the people; 
several restrictions or procedures are needed: 

1. All apPOintments to regional boards of persons associated 
with any agency or business discharging waste shou1d be made 
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only if the entities with which those persons are associated 
have good waste discharge programs and a good record of Com
pliance. 

2. No member should vote or participate in the deliberations 
preceding a vote on any question involving a conflict of 
interest. 

3. Continuous care ;s needed in the appointment of quali-
fied and able members to regional boards, to insure a balanced 
board and an effective program in controlling pollution. State
wide organizations should be asked to help identify qualified 
individuals. 

4. There will be two additional board members, each with 
special competence ;n areas related to water quality prob
lems. (Section l3201(a)l7)) 

5. Regional board members should come from different fields 
and backgrounds in order to bring diversified knowledge and 
expertise to the board. All regional board members shall 
serve not as representatives of the activity category from 
which they are selected, but as representatives of all the 
people and are so designated. (Section 13201(a}) 

Possible fields of competence for the two new~ additional members could be 
as Identified with respect to the revised Water Qual ity Advisory Committee • 
(Section 13[20) 

This amendment wl I I add to the competence of the boards and, together with 
the guiding principles out! Ined above, will help to eliminate cause for 
criticism directed at the present composition of the regional boards • 

2. Delegation of Authority to ExecutIve Officer 

To streaml ine the administrative activitIes of the regional boards, section 
13223 al lows the delegation of authority on certain matters to the execu
tive officer of each regional board. The extent of this delegation [s 
limited by this section, but within those 1 imits the extent of delegation 
wil [ depend on the desires of each regional board. 

3. Additional Regional Proarams 

An Important program of the regional boards in additIon to those already 
identified 15 that of conducting special InvestIgations to obtain data 
directly appl leable to specific problems. Whi Ie many of these special in
vestigat10ns have been undertaken by other agencies and private consultants, 
the staffs of the regional boards themselves have undertaken'many special 
investIgations. Over 200 reports have been issued on these investigations, 
severa! having statewide significance. This program should be encouraged. 

The importance of regional planning has been clearly demonstrated in the 
San Diego and San FrancIsco Bay areas and by the San Francrsco Bay-Delta 
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Water Quality Controt Program. The tatter program reauired special legis
lative authority as it exceeds the scope of planning needed for purely 
regulatory purposes. 

The regional board shall encourage reqional olannino and 
action for water quality control. (Section 13225(i)) 

Regional planning is further discussed in Chapter VI I I (Section A), below, 
Community Sewer Systems. 

4. Manpower Needs 

The nine regional boards presently have a deftclt of 77 management, profes
sronal and technical personnel, 3 administrative assistants, and 19 cleri
cal personnel, for a total deficit of 99 persons. See Table 2. Most of 
these personnel are requfred to do an adequate job under existing law. 

The Study Panel recommends that these personnel be provided. Because of 
recruitment, training and fInancing, this increase in personnel and the 
necessary provisions for operating expenses is projected over a five fis
cal year period beginning in the 1969-70 fiscal year at January I, 1970. 

The statutory changes wil I help clarify the work to be done and procedures 
to accompf ish the work. 

AI I the regional boards must continue and must accelerate the preparation 
of water quality control plans. Plans (previously called pol icies) al
ready adopted must be reviewed periodically. 

There wi! I also be a tremendous increase in the number and complexity of 
waste discharges taking place throughout the State. This means fncreased 
survei I lance and monitoring programs, and more thorough investigations 
for the establishment of requirements. If the urgently needed manpower 
is provided as hereby recommended~ i~ wil! suffice for these programs and 
purposes. 

Appendix 0 discusses in more deta; I the manpower requirements for the 
regional boards. 
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TABLE 2 
REGIONAL BOARD MANPOWER DEFICIT SUMMARY 

Regional Boards 
I 2 3 4 5 6 

by number 

CLASS N H 0 N H D N H D N H 0 N H D N H 

Executive Officer I I I 0 I I 0 I I 

ExecutIve Officer I I I I 0 I I a I I 0 

Supervising Engineer I 0 I I 0 I 2 0 2 

CJ) 
Sen lor Eng r near 2 2 0 5 3 2 I J 0 3 3 0 7 4 3 I I 

OJ Associate Engineer I I 0 6 2 4 2 I I 2 I I II 4 7 2 I 

:P 
;0 

Engineering Assoc. 2 2 0 2 I I 3 3 0 

I Assistant Engineer I I 0 4 I 3 3 I 2 6 2 4 II 2 9 I I 
0 Junior Engineer 6 I 5 I 0 1 
0 

N 
I 

VI Technician II 3 0 3 3 0 3 I 0 
a. ... I 1\ i d I I 2 I I ...., 

N Associate Economist I C I 

Associate Geologist I C I 

Fish and Wlldll fa 
Resources Manager I a I 

Assoc!ate Biologist 2 0 2 J 0 I I 0 I I 0 I 

Assistant Biologist I 0 I 

Sub-Totals 6 5 I 32 II 21 8 4 4 20 8 12 39 14 25 6 4 

AdminIstrative 0 0 0 I 0 I 0 0 a I 0 I I 0 I 0 0 
Assistants 

Clerical 2 2 o II 6 5 2 2 0 8 3 5 9 4 5 3 2 

Totals 8 7 I 44 17 27 10 6 4 29 II 18 49 18 ~l 9 6 
- -----

N - Need H - Has D - Deficit 

• • 

7 8 9 

D N H 0 N H 0 N H 

0 I I 0 ! I 0 I I 

0 3 I 2 3 0 3 2 2 

I 3 I 2 I I 0 2 0 

0 I ~l 

0 I 0 I I 0 I 2 I 

I I a I 

I 

I 0 

2 9 4 5 6 3 3 8 4 

0 0 0 0 0 0 0 0 0 

I 3 2 I 3 2 I 3 2 

3 12 6 6 9 5 4 II 6 

• 

Totals 

0 N H D 

0 6 6 0 

3 3 0 

4 a 4 

o 27 17 10 

2 30 12 18 

7 7 0 

I 30 9 QI 

7 I 6 

8 I 7 

2 I I 

I 0 I 

I 0 I 

I 0 I 

I 6 0 6 

! I 0 I 

4 134 5 77 

0 3 0 3 

I 44 25 19 

5 181 8; 99 
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CHAPTER V I I I 

WAS~E DISCHARGE PROBLEMS 

A. COMMUNITY SEWER SYSTEMS 

Municipal ities or publ ic agencies cons~itute about 14 percent of all 
waste dischargers that are under waste discharge requirements. However, 
these discharges cont~in a very large proportion of the total amount of 
pol !utants added to the waters of the s~ate. 

It is quite un! ikely that a court would enjoin a municipal waste discharge 
(even if in serious violation of requirements) because of the practical 
difficulties of reducing or el iminating entirely the discharge from com
munity sewer systems. Therefore, a number of specific procedures are 
recommended to promote compl iance by municipal dischargers. 

I. Additions to Systems 

A procedure must be avai!aole to minimize adverse effects resulting from 
violations of waste discharge requirements in the operation of a commun
ity sewer system. 

In the event of an existing or threatened violation of waste 
discharge requirements by a municipa1ity, county or other 
public agency, cease and desist orders may restrict or 
prohibit the volume, type, or concentration of waste that 
might be added to the system. (Section 13301) 

The abil ity to restrrct additions to waste discharges wi I I not only pre
vent additional violation of existing waste discharge requirements, but 
would indirectly bring publ ic pressure on the city to induce it to com
ply with the requirements. 

2. FinanCing Problems 

a. Federal Grant Program 

The federal grant program, which at the state level is administered by 
the state board in Cal ifornia, (see State-Federal Relationships, page 3D) 
has been of great assistance to communities in the building of waste 
treatment facil ittes. 

There has been some discussion of a state contribution to sewerage facil
ity construction financing on a statewide basis in the amount of a mini
mum of 25 percent of construction costs, to complement the federal 
program. Some states do this. But, whi Ie this state contribution on a 
statewide basis would reduce the local share of plant costs from 67 per
cent to a minimum of 20 percent of actual cost, (state 25 percent, fed
eral 55 percent, local 20 percent) it would not increase the total amount 
of federal funds that Cal ifornia would receive. The backlog totaling 
$530 mi I lion of needed waste treatment and disposal facil ities should be 
completed as soon as possible. The present distribution of federal funds 
among many loca! communities is more compatible with this goal than would 
be the distribution of a higher proportion of federal and state funds to 
relatively few communities. 
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b. Local Government Financing 

. 
'~'-''''':'.''';.' -

The Study Panel considered legislation that would remove local govern
ment debt I imitation for the purposes of constructing municipal waste 
treatment faci I ities. After considering the impl ications of such a 
removal on the general problem of municipal finanCing, the Panel decided 
to forgo recommending at this time elimination of this statutory imped
iment to the abi I ity of municipal ities to finance sewage faci I ities. 
It is recognized, however, that the key to water quality improvement 
lies in providing the financial abi lity to instal I and provide adequate 
waste treatment and dispcsal faci lities. 

It is recognIzed that better al location of resources ts obtained when 
each Contributor to the pollution toad pays for faci lities necessary to 
treat his wastes. Any rei ief from this burden tends to cause unwise 
economic decisions by the dischargers. This may result in greater costs 
to the state as a whole. but may be a necessary burden if the objective 
of high quality water Is to be achieved. 

c. Sewer Service Charges 

The state board should be authorized to require the estab
lishment of sewer service charges by public agencies apply
ing for federa1 grant funds when such agencies cannot 
otherwise adequately finance the local agency share of the 
proposed waste treatment facility. (Section 13505) 

The use of sewer service charges is increasingly prevalent. The San 
Francisco Bay-Oetta Study for the twetve-county study area revealed that 
55.4 percent of the Bay Area revenue for water waste disposal between 
1962/63 and 1966/67 has been derived trom sewer service charges. Their 
use should be encouraged because they have the fol lowing advantages: 

I. Costs are distributed amongst the producers of waste 
who cause the problem. 

2. local property taxes are not thereby increased. 

3. There is increased flexibility in financing~ with the 
result that rates can be establ ished to reflect local sit
uati ons. 

d. State Financing 

The State Water QualIty Control Fund is available for loans approved by 
the state board and the Director of Finance to local agencies tor facil
ities for sewage collection, treatment or export, or for the reclamation 
or conveyance of reclaimed water. (Section 13100 st seq. of present law. 
Section 13400 of proposed new law.) In recent years the funds available 
have been earmarked for the Lake Tahoe area. 

The state should consider making additional funds available for loans, 
and it should consider a grant program to cover situations where federal, 
local and state financIng is unable to meet ~ressrng financial needs. 
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Such a grant program would be comparable to that of the states which now 
contribuie 25 percent of sewerage faci I ity construction costs on a state
wide basis to complement the federal grant program. 

3. Subdivision Laws 

Subdivision laws should be amended in one respect, and supplemented in 
another, to help prevent violations of waste disCharge requirements, and 
to protect against aggravation of violations. 

1. The Subdivision Mao Act administered by the State 
Department of Real Estate shou1d be modified to include 
sewage facilities among those public utilities the plans 
for which must be included in the notice of intention. 
(Business and Professions Code Section 11010. Appendix A, 
page 109) 

2. The Business and Professions Code shou1d be amended 
to require that when acting on tentative subdivision maps 
the affected local government agency make a factual de
termination as to whether or not the discharge of waste 
from the proposed subdivision would result in a violation 
of existing requirements and that such a finding be 
~rounds for disapproval of a tentative subdivision map. 
(Business and Professions Code, proposed new Section 
11551.6. Appendix A. page 110) 

4. Regional Systems 

One of the most important ways to reduce the cost of sewerage faci lities 
and increase the effectiveness of waste treatment is through coordinated 
regional plans and systems. Gradually, throughout the state, there is 
recognftion of this need. The regional boards have been given the re
sponsibility to·coordinate implementation with local agencies, but they 
cannot force such cooperation. Many times there are issues within local 
government that wil I cause a city. county or district to avoid or frus
trate a cooperative sewerage plan in order to achieve other governmental 
objectives. 

The statewide interest in waste treatment and disposal is evidenced by 
the history of legislation and study of the problem in Cafifornia. If 
there are local governmental problems (and financing is the major one), 
they should be solved directly by the Legislature; in this way the most 
economical and efncient solutions to pol {ui'ion problems wi r 1 nOT be 
frustrated. The state board, acting as the grant agency, should work with 
the Federal Water Pollution Control Administration to use the federal 
grant program to insure the regional cooperation. Careful study should 
be made of methods of impJementing regional schemes. These have been dis
cussed in detai I in the San Francisco Bay-Delta Report, and that work has 
statewide impl icatlons. It mUST be emphasized that the above recommenda
tions with regard to community sewer systems are only firST steps and, if 
they are not adequate, more stringent devices may be necessary in the 
future. 
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5. Consol idation of Special Districts 

The two prerequisites for the construction of sewage treatment and dis
posal faci I itles are the abi! ity to finance and an appropriate govern
mental structure. The financial aspects have been discussed in other 
sections of this report. Publ ic agencies that dispose of waste range 
from cities to special districts which are sometimes administered by 
counties. By tar the largest number of waste disposing agencies are 
special districts. There has been a commendable tendency in some of the 
metropoi itan areas of Cal ifornia toward consor idatinn of waste disposing 
agencies, but in others, despite strenuous efforts of regional water 
qual ity control boards and others interested in more efficient and effec
tive pol !ution control, the existence of separate special districts has 
promoted continued pollution . 

The existence of many sources of waste increases the problem and diffi
culty, and in most cases the cost, of collection, treatment, and disposal. 
In some instances a sma! I district wil I insist on continuing to operate 
and expand its own treatment prant although connection TO an efficient 
regional system may be close at hand . 

With the establ ishment of local agency formation commissions in each 
county of the state, the state decided to regulate the establ ishment and 
expansion of local government units. The program can provide an effec
tive method, at lowing the voters in a local district to determine whether 
or not their facil ities should be consol idated wiTh an existing district 
or city_ At presenT, the district itself or an affected district or city 
can initiate proceedings for disso[ution l cooso! idation, or reorganiza
tion. 

Since regional boards are in a prime position to determine the effective
ness of waste treatment faci I ities that are constructed in meeting water 
quality objectives, and since waste dischargers freq~ently use their in
abi lity to finance (because of size) as a reason for a delay in time 
schedules, iT is appropriate that the regional boards be given the author
ity to initiate dissolutions, conso! idations or reorganiZations to the 
local agency formation commission in the affected county or counties. 
This would in no way remove the authority of the local agency formation 
commissions, the board of supervisors. and ultimately the people of the 
district to decide the district's fate. It WOUld. however, al low initia
tion of proposals to accompi ish more effective pollution control. This 
cannot be done under presenT law. 

The District Reorganization Act shou1d be amended as promptly 
as possible to allow regional boards, after appropriate hear
ings, to adopt a resolution initiating a consolidation, disso
lution, or reorganization of a special district rendering 
sewerage service. 

B. AGRICULTURAL WATER USE 

Since by far the largest percentage (about 90 percent) of the water used 
in Cal ifornia is used for irrigation, any evaluation of effects on water 
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qual ity must give consideration to irrigation practices and problems. 
These practices and problems fal I into three genera! categories. 

I. The Mineral or Salt Problem 

The practice of irrigation increases the mineral content of downstream 
waters which receive the irrigation return flows. If agricultural land 
is not properly irrigated and drained, salts build up in the soil and 
ultimately make it sterile. The proposed construction of agricultural 
drainage faci I ities of the Central Valley to preserve agricultural land 
and protect this other priceless natura! resource have brought this prob-
lem to everyone's attention. It is, however, a problem that involves 
agricultural practices, management of irrigation systems, and the plan
ning of water development projects. This problem is not easi Iy solved 
through the conventional process of regulation of waste diSCharge. 
Regional 80ard activity in this field has been extremely limited. Some 
requirements have been placed on runoff waters or waste dlscharges from 
heavy agricultural uses such as cattle feedlots. It is likely in the 
future that there wi I i be the need for additional regulation of wastes 
from agriculture, but the qual ity problems created by use of water for 
irrigation are not readilY amenabte to solution in this fashion. 

Long-range water quality control planning on an integrated basis. consid
ering al I factors that affect water use, wi I I provide the means to deter
mine the actions required to protect water qual ity from the effects of 
waste water from irrigated agriculture. The needs again focus on protec
tion of land and water, as weI I as the uses of other segments of our 
economy and the needs for long-term resource and environmental protection 
must ai I be satisfied. Such water planning activities should recommend 
agricultural practices as wei I as any needed legislation to insure the 
long-term protection of our land and water resources. 

2. PestiCIdes 

Extensive studies of the use of pesticides. and particularly of the 
chlorinated hydrocarbons, have shown alarming residual concentrations in 
fish and fowl across wide areas of the earth, as weI I as here in Califor
nia. Present accumulations of these toxic, nondegradable chemicals are 
causing heavy mortality in some birds and perhaps in fish. These concen
Trations do not seem to be dangerous to people in the amounts now found 
in Cal ifornia~ but there is legitimate concern for the future. The 
country of Hungary is reported last summer to have banned the use of ODT, 
and the State of Wisconsin is now conSidering similar legislation. 

There has been a tendency toward increased use of organic phosphates 
which are degradable. This is an important and encouraging trend. How
ever, if the use of chlorinated hydrocarbons is continued. it wil I prob
ably be necessary to regulate this problem at its source rather than at 
the point of app/ ication. The state board should continue the work that 
has been initiated in this area by the Bay-Oelta Study. 

The choice and use of pesticides and herbicides in agriculture have not 
been and cannot be directly regulated by the water qual ity control boards. 
Such regulation is outside the scope of present water quality law. How
ever, discharges of waste water into the waters of the state can be 
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regulated. If any upstream additives cause an unreasonable degradation 
of water qual ity at the discharge point, they can be regulated indirectly 
by establ ishment of requirements on the discharge itself or on the re-

,ceiving waters. 

The California Department of Agriculture has a procedure for testing and 
approving for use ar I different kinds and brands of pesticides and herbi
cides. However, this testing is entirely directed to the safety of food 
products for human consumption. It in no way relates to the agricultural 
return flows carrying residual wastes directly or indirectly into the 
waters of the state. 

3. Ferti r i zers 

Nutrients such as the compounds of nitrogen and phosphorous directly af
fect the food chain. Nutrients may be removed by collection and treatment 
of agricultural drainage water. This is expensive, and has not yet been 
done on any large scale. SIgnificant additional research is needed in 
biostimuration and related fiefds as recommended in the San Francisco 
Bay-Oelta Program. 

c. WASTE WATER RECLAMATfON 

The Legislature enacted the Waste Water Reclamation and Reuse Law in 1967. 
Modifications in the law recommended by the Study Panel are primarily tech
nical but specific provisions are befng added to clarify the establ ishment 
of water reclamation requirements and enforcement provisions. 

Where there is a potential direct public health danger l as in the case of 
projects to use recla[med water. the projects must be designed and operated 
to ensure reliability. 

Design criteria should be established by the State Department 
of Public Health as part of statewide reclamation criteria in 
order to provide an adequate degree of reliability of perfor
mance in project operation. 

D. OIL PROBLEMS 

In Cal ifornia l oi I wei I dri II jng Ts SUbject to statutory regulations admin
istered by the Department of Conservation through its Division of Oil and 
Gas. These regulations emphasize safety and conservation of 0[1 and gas, 
and also include some references to the prevention of pollution of water. 
For instance, Public Resources Code Section 3220 requires owners or opera
tors of wells to "shut out detrimental substances from strata containing 
water suitable for irrigation or domestic purposes ... '1 The OeparTment of 
Conservation has not TO date adopTed supplementary adminiSTrative regula
tions covering this subject In the Cal ifornia AdminIstrative Code. 

Oi I wells dri fled on dry land offer relatively controllable problems 
of potential pollution to surface and groundwaters of the state. But 
the 1969 discharge in an area under federal jurisdiction outside of 
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California's ocean boundaries off Santa Barbara has focused attention 
on speciar problems relaTing to oi r weI Is located in salt or fresh 
water areas, where the water can serve to disperse oil from unidentified 
or uncontrollable sources or seepages, and where the depth of the facil
ity makes controt extremely difficult and, perhaps, impossible. The 
result of such dispersal can be widespread water pollution. 

The state lands within California's three-mi Ie ocean boundaries, and in 
Cal itornla's inland water and estuary areas, are administered by the 
State Lands Commission, whlch decides when and where to issue leases for 
oil weJI ari IIin9 and production. Such leases are of course subject to 
the regulations of the Department of Conservation. Under joint proce
dures worked out several years ago by the Division of O;! and Gas and 
the state and regional boards, the oi! operator reports proposed dis
Charges of waste to the Division of Oil and Gas and to the appropriate 
regional board. The latter issues waste discharge requirements~ which, 
it is emphasized. are directed only to the planned discharge of waste; 
they do not contemplate a S~nta Barbara type situation. 

There is an urgent need that all California agencies involved 
in oil well drilling review all procedures to prevent the 
occurrence df pollution from oil wells. The state and regional 
boards must playa responsible role in the initial review and 
approval of such operations and in the remedial or clean-up 
work made necessary by oil spills. 

There is a similar need to develop emergency plans to deal 
with effects of disasters to ships~ particularly tankers. 

E. VESSEL WASTES 

Recently introduced federal legislation (S 7, 91st Congress, 1st session) 
provides for a federal conTrol program tor control of individual vessel 
sources of pollution to be implemented by 1971. An article in the 
December 1968 Water Pol /ution Control Journal included the fol lowing 
summary of the present national situation; 

"I. Twenty-one states did not control pollution discharges 
from watercraft. 

2. Twenty-ni.ne states had (aws partially contro! [ing discharges. 

3. Twelve states prohibited any discharge of waSTewater. 

4. Fifteen st~tes required only minimal treatment. 

5. Four states required approved treatment devices that were 
not specified. 

6. Twenty-one states required such devices. 

7. Twelve STates approved on-board incinerators. 
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"Many organiz:ations have researched the quesTion of just how 
TTuch po! futiot) watercraft adds to the waters. Many of these 
reports are confl icting. Some say that the total watercraft 
pollution is equivalent to that created by a city of half a 
mi II ion people. Other reports st~te that the contribution of 
watercraft po!lution is negl igible in relationship to that 
created by municipal ities and shore-based industries. 

rlRegard I ess of the amount, po r I ut i on by watercra f t cont r i butes 
to the total problem. It should be and can be control led. 
Pumping raw wastewater into waterways can cause diseases such 
as infectious hepatitis, dysentery, typhoid, shigellosis. para
typhoid fevers, and others. Raw wastewater, in addition to 
causing health problems, is unsightly and can lower real estate 
values of shore property. Pol luted waters also wi I I eliminate 
aquatic I ife and other wi Idl ife." 

With publ ic concern for the pollution problem at an al I-time high, it 
is 1 ikely that proposed federal legislation may be passed in some form. 
The present proposal is to define the word vessel TO include every de
scription of watercraft used, or capable of being used, as a means of 
transportation on the navigable waters of the United States. 

Assuming that the fede~t legislation is enacted in substantially its 
presently proposed form, there will remain severa! broad areas need
ing early California legislation and regulation. One such area is that 
of the thousa~ds of pleasure boats operating in fresh water locations 
which are not made subject to the proposed new federal legislation but 
where there may be an actual hazard from disease. Another area that 
needs Cal ifornia regulation consists of marinas where unregulated or 
insufficiently regulated waste disposal from boats may result in pol lu
tioo or nuisance. 

One technical detail that has frustrated those dealing with this problem 
in Cal ifornia is the argument of some boaters that unti I shore-side 
faci 1 ities are provided for pumpout of waste holding facilities, the 
boaters should not·be required to instal I ~hem. The other side of the 
coin is that the installation of shore-side facilities has been held up 
because those responsible say that until boats are equipped with holding 
facil ities, shore connections are not needed. The Study Panel believes 
that these fronts must both be ~ttacked at the same time. The recommen
dations below are designed to ~chieve this. 

The Study Panel makes the following specific recommendations as a start 
toward effective state aCTion to control vessel pollution: 

Separate legislation should be enacted at the earliest oppor
tunity to give the regiona1 boards authority: 

1. To hold marina, harbor and port operators responsible 
for posting of notices, construction of convenient on-shore 
toilet facilities, on-shore waste receiving or holding tanks, 
and/or dock-side sewage connections when a regional board 
has prohibited discharges of waste into waters of the state 
at these marinas, harbors and ports. 
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2. In the event the dock or marina operator should fail 
to imp1ement these programs and conduct his operation so 
as to avoid the discharge of waste in an area where pro
hibited by a regiona1 board, he should be compelled to do 
so. 

3. As an alternate to 1. and 2., the prOV1S1ons in the 
recommended houseboat legislation cou1d be broadened to 
apply to marinas. 

tt the pending federal legislation passes it would in a sense be comp!e
mentary to the above recommendation because shore-side taci I ities are 
essential it on-board fact! ities of the holding variety are approved by 
the federal government. If this federal legislation does not pass 1 the 
State Water Resources Contra! Board should expedite a study of a state 
program as compatible as possible with those programs adopted by other 
states establ ishing criteria for on-board faci I ities and a program re
quiring their instal tation. The stUdy should give ful I consideration 
to vessel type 1 size and the costs and benefits involved. It should 
also give consideration to the development of regulations adapted to 
Cal ifornia where those generally weI I suited to Wisconsin (an example) 
might not be appropriate or necessary. 

The Study Panel bel ieves it is not practicable to regulate smal I boats 
that do not have toi lets, and that state regulation of boats to achieve 
controJ over occasional discharge of pleasure craft into the open waters 
of the ocean is not necessary. 

The problem of waste from large ships has proved exceedingly complicated. 
The pending federal legislation includes them, but only as to sanitary 
wastes. There are many other types of wastes that can be extremely 
damaging to the environment, including gal ley wastes, bi Ige pump-out, 
and other washed-down waste, depending upon the function of the vessel. 
Since large vessels have a long life~ it wi I I be many years after the 
adoption of federal criteria requiring the installation of ship-board 
treatment and/or holding devices before at I the thousands of vessels in 
international and co~st-wide service can be fitted with approved devices. 
In fact, even if this occurs, there wi I! be great difficulty in insuring 
proper operation of these faci I ities. 

The state should launch a one-year study as necessary to 
supplement current studies by the U. S. Navy and Coast 
Guard on the provision of dock-side facilities, flexible 
facilities to connect to and receive waste from ships of 
existing design. 
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CHAPTER IX 

PROBLEMS NEEDING FURTHER STUDY 

Time or circumstances did not permit the needed study~ the fu! f develop
ment of background issues and tacts~ or the tu] I discussion with vitally 
concerned parties needed In connection with several important problems 
that relate to the water quality control program. 

A. FISH AND GAME CODE SECTION 5650 

One of Cal ifornia's agencies most vitally concerned with the qual ity of 
the waters of the state is the Department of Fish and Game. Its wardens 
and dep~ties are located in all regions of Car [fornia, enforcing not only 
fishing laws and regulations, but also helping to maKe sure that no pol
lution occurs which would damage fish or wi !dl ife. Fish and Game also 
is consulted with respect to water quat ity objectives needed in pot icies 
(proposed to be renamed water qual ity control plans) and in waste dis
charge requirements. 

Two of the more important sections in the FIsh and Game Code are 5650 and 
5651 which provide: 

5650: It is unlawful to deposit in, permit to pass into, or 
place where it can pass into the waters of this state any of 
the following: 

(a) Any petroleum, acid, coal or oil tar, lampblack, 
anti ine, asphalt, bitumen, or residuary product of 
petroleum, or carbonaceous material or substance. 

(b) Any refuse, I iquid or sol id. from any ref inery, 
gas house, tannery, distillery, chemical works, mi I I 
or factory of any kind. 

(c) Any sawdust, shavings, slabs, edgings. 

Cd) Any factory refuse, I ime~ or slag. 

(e) Any cocculus indicus. 

Cf) Any substance or material deleterious to fish, 
plant I ife, or bird life. 

5651. Whenever it is determined by the department that a con
tinuing and chronic condition of po! lution exists, the depart
ment shal I report such condItion to the appropriate regional 
water pollution (qual ity) control board; and shal r cooperate 
with and act through such board in obtaining correction in ac
cordance wIth any laws administered by such board for control 
of practices for sewage and l.ndustrial waste disposal. 

On its face, section 5650. is so sweeping in its prohibitions that it I it
eral Iy prohibits practically any and every discharge of waste into the waters 
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s~ate, including discharges of waste in tul I compliance wi~h waste dis
Charge requirements issued by a regional board, and regardless of the 
fact tha~ nearly all reqwiremenTs adopt the informal recommendations of 
representat1~s of Fish and Game. The state board should immediately 
initiate appropr(a~e sTeps to achieve a resoluTion of this problem. 

8. WASTE OrSPOSAL FROM MOBILE HOMES 

This problem has been ignored to date in many areas of the state, and 
wi 11 become increasingly aCUTe. 

c. PREVENTION OF LAKE EUTROPHICATION 

Eutrophication and its consequent abnormal alga\ growths in the Tahoe 
Keys at lake Tahoe is largely the result of natural processes at work in 
semienclosed areas of the lake. Jurisdiction of the regional boards is 
based upon discharges of waste, yet only very minor man-made wastes are 
understood to be Involved in this eutrophication at the Tahoe Keys, 
Simffar alga! growths occur in other encfosed portions of Lake Tahoe 
waters, as wel I as other'bodies of water throughout the state~ located 
apart from houses and people. It follows that city or county ordinances 
or additional s7ats laws are needed to cope with this type of problem. 
The specific problem at the Tahoe Keys ffiQy be headed towards solution by 
the adoption and enforcement or ordinances that wi! r require Circulation 
of water in these areas sufficient to prevent eutrophication. 

D. tNDUSTRIAL WASTE HAULING 

Consideration was given to the problem of indiscriminate dumping by in
dustrial waste haulers in the Los Angeles and San Francisco metropolitan 
areas. Suggestions ranged from the regionar board f icensing of waste 
haulers to requiring the establishment of local ordinances for such ac
tivities. The regulation of waste haulers is a complicated SUbject in
volving local government, regulation of the waste dumps,· and pol icing. 
It is recommended that the State Water Resources Control Board, in con
junction with the regional boards, develop and implement a program for 
regulation of industrial waste haulers and make necessary legislative 
recommendations to the next session of the Legislature. 

E. DELAYED POLLUT'ON 

This problem arises, for example, where gravel pits are converted to 
dump sites~ subject during til ling to what are considered to be tight and 
appropriate regulations to prevent seepage of toxic wastes into the ground
w~ters or to runoff into·surface waters of the state. After the dump site 
is fil led and covered, the surface above the gra~l pit is developed as a 
subdivision or for another purpose. Then pollution is found~ and traced 
to a {eak or seepage - poss i b I y caused b·y an earthquake or I and subs i
dence - from the dump waste. Problem: What to do, who is to do ;t, and 
who is to pay for correction. 

-48-

S BAR -0 0 2 1 8 3 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

F. POSSiBLE NEED TO REVISE HEALTH AND SAFETY CODE. SECTION 6644 

One sanitary district bel ieves strongly that present requirements of 
section 6644 of the Health and Safety Code should be amended to modify 
its two-third majority requirement where sewer works essential to publ ic 
health are involved. The district's recommendations are: 

I. Amend section 6644 to require a three-fifths rather than 
a two-thirds favorable vote for bond issues. A precedent 
already exists in the case of the San Francisco Bay Rapid 
Transit enabl ing legislation. 

2. Add section 6644.\ to al low passage of bonds by a sim
ple majority in the event a county health otficer finds that 
sewers are necessary as a health measure. This proposal is 
the same as the original section 6644.1 which was on the 
books for many years~ but which expired on September I~ 1965. 

G. OTHER PROBLEMS PREVIOUSLY OISCUSSED 

In addition to the foregoing matters requiring further study, the Legis
lature should immediately initiate intensive STudies to find solutions 
to a number of other water quality problems discussed in earl ier sec
tions of this report. These studies should cover problems of local 
waste faci iity financing, (including the possibil ity of a state grant 
program)~ conTrol and use of pesticides and ferttt[zers, prevention~ 
clean up and abatement of oil pollution, and the disposal of large
vessel wastes by dock-side facil ities or other means. 
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APPENDIX A 

RECOMl-1ENDED CHANGES TO THE 

WATER CODE 

BUSINESS AND PROFESSIONS CODE 

GOVERNMENT CODE 

HARBORS AND NAVIGATION CODE 

and 

HEALTH AND SAFETY CODE 
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PPIGE NO. 

31 

93 

-~., 

ERRATA 

Paragraj)h (0) - Change "con-tractlt to "contact" 

Section [3608, 3rd [ine - Change "Chapter 511 

to "Chapter 6" 
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ADDITIONAL OR MODIFIED RECOMMENDATIONS BY THE 
STATE WATER RESOURCES CONTROL BoARD 

The State Water Resources Control Board on March 20, 1969, 
adopted the recommendations herein for transmittal to the 
California Legislature as State Board recommendations, but 
indicated that it would have several minor and additional 
changes. They are as follows: 

1. Section 13203, on page 15, revise section to read: 

13203. The official designation of each regional 
board shall be: "California Regional Water Quality 
Control Board, 11 

The purpose of this amendment would be to make clear by the 
title that the board in question is a regional board, and not 
the regional office of California1s State Board. 

For clarification, section 13200(c) on page 13, line 16, 
should be revised to read in part: 

(a) North eeaatal Coast region, . . . 

Also for clarification, section 13200(c) on page 13, line 35, 
should be revised to read in part: 

(c) Central eeasta± Coast region~ ... 

(The effect of these changes for clarification would be, for 
example, the title: 

"California Regional Water Quality Control Board, 
North Coast'l, not IINorth coastal H

.) 

Other changes t'iould be needed to all sections which ref~r by 
title to the name of the regional boards. These changes 
would be numerous, but are considered to be important. 

2. Section 1243 on page 4, make the first sentence, which 
starts on line 44, subsection (a). Make the secor.d sentence 
subsection (b). 

These two sentences are sufficiently unrelated that the sub
section approach ~ould add clarity. 

3. In section 13201(a), on page 14, in line 42, delete: 
Ifin the Resources A.gency." 

This matter is already covered by an amendment to Government 
Code, section 12805, which is section 25 of the bill, on 
page 41. The purpose of this amendment would be to clarify 
intra-agency relationships. 

4. Section l3l63(a), revise to read in part: 

1316~(a). The state board shall coordinate water
quality-related investigations of state agencies, 
reco~izing that other state agencies have primary 
stat~ory responsib~lity for conduct~ng such inves
tlgations, and shall consult with the concernea--
regional boards in implementing this section. 
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DIVISION, 
Chapter., 
Article or 
Section 

DIVISION 

Sec. 
T! 

IT 

II 

" 
It 

DIVISION 
Part 
Sec. 

n 

Part 
Sec. 

IT 

11 

1t 

tl 

Part 

Chap. 

Sees. 

DIVISION 

Part 

Sec# 
If 

DIVISION 
Chap. 
Sec. 

II 

• 
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INDEX TO CHANGES TO THE ~oJATER CODE* 

New 
Number 

1. 

175. 
183. 
185. 
186. 
230. 
231. 

2. 
1. 

1058. 
1075. 

2. 
1242.5 
1243. 
1257. 
1258. 
1259. 

3. 

2.5 

2100.-
2103. 

6. 

6. 

12617.1 
12923.1 

7. 
1. 

13000. 

13001. 

13002. 

Old 
Number 

1. 

175. 
183. 
185. 
186. 
230. 
231. 

2. 
1. 

1058. 
1075. 

2. 
none 
1243. 
1257. 
1258. 
nOne 

3. 

none 

nOne 

6. 

6. 

none 
It 

7. 
1. 

13000. 
13000.1 
13000.2 
13003. 
13000.3 
13001. 

Heading 

GENERAL STATE POWERS 
OVER WATER 

WATER 
General Provisions 

Appropriation of Water 

Nature 
af 

Cha Me 

none 

amend. 
11 

II 

\I 

It 

II 

none 
" 

amend. 
II 

none 
new 
amend. 

11 

IT 

new 
Determination of Water none 
Rights 
Adjudications to Pro- new 
teet the Quality of 
Groundwater 

CONSERVATION DEVELOP
MENT, etc. 
Water Development 
Projects 

WATER QUALITY 
Policy 

new 

none 

none 

new 
II 

none 
If 

amend. 

It 

amend; 
new in 
Eart 

*Un1ndexed changes include Sections 11010. and 11551~6(new) 
of the Business and Professions Code; Sections 11558., 
11558.1(new), 11563., 11563.I(neWt, and 12805. of the Govern
ment Codei Sections 151. and 152. repeal) of the Harbors and 
Navigation Code; and Sections 445 .(repeal) ,and 5410. of the 
Health and Safety Code. 

(l) 
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Chapter, Nature 

'Article or New Old of 
Section Number Number Heading Change 

Chap. 2. 2. Definitions none 

• Sec. 13050. 13005. amend; 
new in 
part. 

n 13006. repeal. 
11 13060. new 

• Chap. 3. 3. State Water Quality none 
Control 

Art. 1. none State water Resources new 
Control Board 

Sec. 13100. " n 

Art. 2. 1. water Quality Advisory amend. 
Comma 

• Sec. 13120. 13015. 
It 

t1 13121. 13016. 
II 

" 13022. 13017. 
11 

II 13023. 13018. 
It 

II 13024. 13019. " 
Art. 3. none State Policy :for new 

• water Quality Control 
Sec. 13140. 13022.1 amend. 

13022.2 
II 13141. none new 
\I 13142. II If 

tI 13143. II It 

II 13144. It n 

• 11 13145. 13022.2 amend. 
II 13140. part of 

rI 

13022.1 
II 13147. 13022.4 

11 

T1 none 13025· l repeal; 
1T II 13025.5 replaced 

• 'by 13320. 
Art. 4. 2. Other Powers amend. 

and Duties of the 
state Board 

Sec. 13160. in part~ new; 
13600. amend. 

tl 13161. none new • II 13162. 13024. amend. 
II 13163. none new 
IT 13164. parts of amend. 

13022.1 
13022.3 

II 
Il 13165. 13025.7 

• n 13166. none new 
11 13167. " 

11 

II 1~168. 13020 • amend. 

(2) 

• .~. 

_____ . ________ . ___ ---_o-
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DIVISION" 
Chapter, 
Art1cle or 
Section 

Chap. 

Art. 

Sec. 
IT 

IT 

f1 

1/ 

11 

II 

" 
Art. 

Sec. 
n 
y; 

II 

" 
11 

Art. 

Sec. 
n 
It 

II 

11 

11 

II 

/I 

Art. 

Sec. 

It 

If 

--~------ - ----

New 
Number 

4. 

1. 

13200. 
13201. 
13202. 

13203. 
13204. 
13205. 
13206. 

2. 

13220. 
13221. 
13222. 
13223. 
13224. 

13225. 
3. 

13240. 
13241. 
13242. 
13243. 
13244. 

13245. 

13246. 

13247. 
4. 

13260. 

13261 
13262. 

13263. 

Old 
Number 

4. 

1. 

13040. 
13041. 
13042. 
13042.5 

13043. 
13044. 
13045. 

Heading 

Regional Water QuaI
l ty Control 
Organization and 
Membership of Re
gional Boards 

Nature 
of 

Change 

amend. 

II 

II 

repeal; 
see 13201. 
new 
amend. 

II 

2 .. General Provisions Re- II 

lating to Power.s and 
Duties of Regional Boards 

13050 .. 
13051. 

none 
in part~ 
13052.(e) 
13052. 

none Regional Water Qual-
ity Control Plans 

13052. (e) 
none 

11 

13054 .3 
in part, 
13052.2 
in part, 
13052.2 
in part, 
13052.2 
13052.3 

none Waste Discharge Re
quirements 

in part, 
13053. 
13054. 
13054.4 
in part, 
13063. 
13002. 
13054 • 
13054_1 
13054.2 

(3) 

II 

11 

new 
II 

amend. 

new 

amend. 
new 

II 

amend. 
It 

II 

II 

new 

new; 
amend. 

" 
" 

.._ ... ~~ 
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• DIVISION J 

Chapter, Na ture 
Article or New Old of 
Section Number Number Headinp.; Change 

Sec. 13264. none new 
IT 13265. II '1 

• Il 13266. II II 

rr 13267. 13055. amend. 
n 13268. 13055.1 II 

11 13269. in part, new; 
130 !2 4 . amend. 

• Chap. 5. part of Enrorcement and Implementa- new 
4. tion 

Art. 1. none Administrative Enforcement II 

and Remed1es by Regional 
Boards 

Sec. 13300. It rr 
It 13301. 13060. amend. • It 13302. none new 
If 13303. n If 

IT 13304. 11 1\ 

rr 13305. tr II 

Art. 2. It Administrative Enforcement II 

and Remedies by the State 

• Board 
Sec. 13320. 13025. new; 

13025.5 amend. 
11 13321. nOne new 

Art. 3. II Judicial Review and Enforce- 1\ 

ment 

• Sec. 13330. in part, new; 
13063. amend. 

11 13331. none new 
Art. 4. 4. Summary JudiCial Abatement amend. 
Sec. 13340. 13080. 11 

Art. 5. none Civil Monetary Remedies new 
Sec. 13350. )r " • Art. 6. II General Provisions Relating 11 

to Enforcement and Review 
Sec. 13360. ~3064. amend. 

TI IJ~61. none new 

Chap. 6. 5. State Financial ASSistance amend. 

• Art. 1. 1. State Water Quality Control none 
Fund 

Sec. 13400. 13100. amend. 
II 13401. 13101. It 

Art. 2. 2. Loans to Local AgenCies none 
Sec. 13410. 13110. amend. 

11 13411. 13111. II • n 13412. 13112. " n 13413. 13112.5 II 

(4) 

• 
-------- ..... 
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DIVISION., 

• Chapter., Nature 
Article or New Old of 
Section Number Number Heading Cha~e 

Sec. 13414. 131134 amend. 
fI 13415. 13114. It 

tl none 13115. repeal. • tI 13416. 13125. amend. 
II 13417. 13126. 11 

Art. 3. repeal. 
II 3. State Water Pollution new 

Cleanup and Abatement 
Account • Sec. 13340.- none new 

1~342. 

Chap. 7. 6. Water Reclamation amend. 
Art. 1. 1. Short Title none 
Sec. 13500. 13500. amend. 

• Art. 2. 2. Declaration or Policy none 
Sec. 13510. 13510. amend. 

If 13511. 13511. II 

II 13512. 13512. II 

Art. 3. 3. State Assistance none 
Sec. 13515. 13515. amend. 
Art. 4. 4. Regulation of Rec1ama- tI 

• t10n 
Sec. 13520. 13520. IT 

1/ 13521. 13521. If 

It 13522. 13522. 1\ 

It 13523. 13523 . 11 

• 11 13524. none new 

• II 13525. If II 

" 13526. It II 

n 13527. 13524. amend. 
n 13528. 13525. It 

Art. 5. 5. Surveys and Investi- none 
gat10ns 

• Sec. 13530. 13530. amend. 
Art. 6. none Waste Well Regulation new 
Sec. 13540. II tI 

n 1~~41. II n 

Chap. 8. 6.5 Federal Ass1stance amend. 

• for Treatment Facil-
l.ties 

Sec. 13600. 13600. If 

II 13601. 13601. It 

11 13602. 13602. none 
tI 13603. 13603. II 

H 13604. 13604. amend. 

• II 
13g0~. none new 

t! 

l~ 0 . 
n II 

II 13605. none 
11 i_gg~: none new 

(5) 
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Chapter" Na ture 
Article or New Old 0f • Section Number Number Hea di l'!8 .. _ 910.1~~ 

Chap. 9. none Waste Treatment Plant new 
Operator Quali.fications 

Sec. 13625.- II IT 

• 
____ .~~ . .-l~630. --.-- .. ---
Chap. 10. 7. Water- Wells and Cath- none 

odic Protection Wells 
Art. 1. 1. Declaration of Polley none 
" 1.5 2. Definitions ar,:end. 
II 2. 3. Re;lorts " 

• II 4. 4. Quality Control none 
Sec. 13800. 13800. n 

II 13801. 13801. amend. 
11 13802. 13802. n 
II 13803. 13803. none 
If 13804. 13804. amend. 

• 
n 13805. 13805. It 

If 13806 . 13806 • If 

Chap. 11. none Discharges from House- new 
boats on or in the 
Waters of the State 

Sees. 13900.- II new 

• 1~208. 

• 

• 

• 

• 
(6) 

• 
5 BAR -0 0 2 1 9 3 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

An act to amend Sections 175, 133, IS5, 136, 230, 

231, 1053, 1075, 1243, 1257, and 1258 of, to add Sections 

1242.5, -1259, 12617.1, and 12923.1 to, to add Chapter 2.5 

(commencing with Section 2100) to Part 3, Division 2 of, to 

repeal Division 7 (commencing with Section 13000) of, and to 

add Division 7 (commencing with Section 13000) to, the Water 

Code, to amend Section 11010 of, and to add Section 11551.6 

to, the Business and Professions Code, to amend Sections 

11558, 11563, and 12805 of, and to add Sections 11553.1 and 

11563.1 to, the Government Code, to amend Section 151 of, 

and to repeal Section 152 of, the Harbors and Navigation Code, 

to amend Section 5410 of, and to repeal Section 4458 of, the 

Health and Safety Code 

* * *" "*' * 

* * * * * 

WATER CODE 

DIVISION 1. GENERAL STATE POWERS 

OVER WATER 

Chapter 2. Administration Generally 

Article 3. State Water Resources 

Control Board 

Section 1. Section 175 of the Water Code is 

amended to re ad: 

175. There is in the Resources Agency the state 

Water Resources Control Board consisting of five members 

appointed by the Governor. One of the members appointed 

shall be an attorney admitted to practice law in this state 

who is qualified in the fields of water supply and water 
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rights, one shall be a registered civil engineer-under the 

laws of this state who is qualified in the fields of water 

. supply and water rights~ one shall be a registered civil 

engineer under the laws of this state who is experienced in 

sanitary engineering ,and who is qualified in the field of 

water quality, one shall be qualified in the field of water 

quality, and one member shall not be required to have spe-

cialized experience. 

Each member shall represent the state at large and 

not any particular portion thereof and shall ~ full time. 

The appointments so made by the Governor shall be subject to 

confirmation by the Senate at the next regular or special 

session of the Legislature, and the refusal or failure of the 

Senate to confirm an appointment shall create a vacancy in 

the office to which the appointment was made. 

(Note. It is understood that members of the state 
board are considering the advisability of eliminat
ing the word 11Resources" from tlState 'Water Resources 
Control Board ll

• Such a change woul.d help in avoid
ing confusion between the names and authority of the 
state board and the Department of Water Resources. 
The Study Panel would support such a change. One 
other state (Virginia) has a comparable board named 
IIState Water Control Board tr. ) 

Section 2. Section 193 of the Water Code is 

amended to read: 

183. The board may hold any hearings and conduct 

any investigations in any part of the state necessary to 

-carry out the powers vested in it, and for such purposes has 

the powers conferred upon heads of departments of the state 

by Article 2 (commencing wLth section 11190), Chapter 2, 

Part 1, Division 3, Title 2 o~ the Government Code. 

-2-
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Any hearing or investigation by the board, e~ee~t 

including hearings pursuant to section 13245 but excluding all 

other hearings or investigations pursuant to Division 7 of 

this code, may be conducted by any member upon authorization 

of the board, and he shall have the powers granted to the 

board by this section, but any final action of the board shall 

be taken by a majority Qf the members of the board at a meet-

ing duly called and held. 

All hearings held by the board or by any member 

thereof shall be open and public. 

(Note. Amendment would permit hearing pursuant to 
section 13245 conducted by less than a ~ull state 
board on a water quality control plan (now called 
a policy) proposed by a regional board. There is 
no intention to minimize the importance of hear
ings within a region on such plans. However, the 
state board members will be very busy, and there 
are a total of over 250 areas in California which 
will eventually be subject to separate water qual
ity control plans. Although the hearing pursuant 
to section 13245 might be conducted by less than 
the full board, the full state board would be re
quired to consider the results of that hearing, 
and to decide as a full board whether to approve 
the regional water quality control plan.) 

Section 3. Section 135 of the Water Code is 

8ll1ended to read: 

185. The board shall adopt rules for the conduct of 

its affairs in conformity, as nearly as practicable, with the 

provisions of Chapter 4 4.5 (commencing at section 11370), 

Part 1, Division 3, Title 2 of the Government Code. 

(Note. To correct an error.) 

Section 4. Section 136 of the Water Code is 

amended to read: 

186. The board shall have such powers, and may 

employ such legal counsel and other personnel and aSSistance, 
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as may be necessary or convenient for the exercise of its 

duties under Division 2 (commencing with section 1000), ex

cept Part 4 (commencing with section 4000) and Part'6 (com

mencing with section 5900) thereof, Part 2 (commencing with 

section 10500) of Divisiqn 6, and Division 7 (co~~enc1ng 

with section l3000) of this code. 

For the purpose of administration~ the board shall 

organize itself, with the approval of the Governor, in the 

manner it deems necessary properly to segregate and conduct 

the work of the board. The work of the board shall be di-

vided into at least two divisions, known as the Division of 

Water Rights and the Division of Water Quality CGRtFG1. The 

board shall appoint a chief of each division who shall super

vise the work thereof and act as technical adviser to the 

board on functions under his jurisdiction. 

The Attorney General shall represent the board and 

the state in litigation concerning affairs of the board un-

less another state agencY7 represented by the Attorney General 7 

is a party to the action. In such case the legal counsel of 

the board shall represent the board. Sections 11041, 11042~ 

and 11043 of the Government Code are not applicable to the 

State Water Resources Control Board. The legal counsel of 

the board shall advise and rurnish legal services, except 

representation in litigation, to the regional boards upon 

their request. 

* * * * * 
Chapter 2.5. M~scellaneous Powers 

of Department 

Article 2. Surveys, Investigations, 

And Distribution of Water 

....... ~,...: ~ ,J ..... 
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'* * * * * 
Section 5. Sectiun 230 of the Water Code is 

a.mended to read: 

230. The department) either independently or in 

cooperation with any person or any county~ state, federal~ 

or other agency, or upon the request of the state Water 

Resources Control Board, to the extent funds are allocated 

therefor, shall conduct surveys an~ investigations relating 

to the reclamation of water from sewage 9~ atReF wastes for 

benef,icial purposes, including but not' limited to the deter

mination of quantities of such water presently wasted, and 

possibilities of use of such water for recharge of under-

ground storage or for agricultural or industrial uses; and 

shall report to the Legislature and to the, appropriate ~eg!9Ra* 

California water quality control board thereon, annually. 

(Note. Amendment conforms to new definition of 
waste. ) 

Section 6. Section 231 of the Water Code is 

amended to read: 

231. The department~ either independently or in 

cooperation with any person or any county~ state, federal 

or other agency~ shall investigate and survey conditions of 

damage to quality of underground waters, which conditions 

are or may be caused by improperly constructed, abandoned 

or defective wells through the interconnection of strata 

or the introduction of surface ~aters into underground 

waters. The department shall report to the appropriate Fe~!9R

Ql California water p9~*Yt!eR quality control board its 
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recommendations for minimum standards of well construction in 

any particular locality in which it deems regulation neces-

sary to protection of quality of underground water, and 

shall report to the Legislature from time to time, its 

recommendations for proper sealing of abandoned wells. 

(Note. Amendment to correct oversight.) 

* * * * * 
DIVISION 2. WATER 

Part 1. General Provisions 

Chapter 2. Administrative Provisions 

Generally 

* * * * * 
Section 7. Section 1058 of the Water Code is 

amended to read: 

1058. The board may make such reasonable rules 

and regulations as it may from time to time deem advisable 

in carrying out its powers and duties under this d~viBieH 

code. 

(Note. Amendment would authorize state board 
to issue regulations with respect to water 
quality under the provisions of division 7.) 

* * * * * 
Chapter 3. Witnesses and Production 

Of' Evidence 

Section 8. Section 1075 of the Water Code is 

amended to read: 

1075. As used in this chapter~ ITproceedingll 

means any inqulry~ investigation, hearing~ ascertainment, 

-6-
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or other .proceeding ordeced or undertaken by the board 

pursuant to this d~V~S~9R code. 

(Note. Amended definition Nould include proceed
ings relating to wa te r qual i ty pu rSU.:ll1 i, to 
division 7. The effect of the amendment t'lOuld 
>12 to authorize the state boarc: to administer 
oaths and issue subpoenas for the attendance and 
giving of testimony by Hitnesses and for the 
prc.:!'..!ction of eV'idence in proceedinc;s relating 
to water quality as well as in proceedings 
relating to water rights.) 

* *' "*" * * 
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Part 2. Appropriation of Tdater* 

Chapter 1. General Provisions 

Section 9. Section 1242.5 is added to the Water 

Code to read: 

1242.5. The board may, whenever it is in the 

public interest, approve appropriation by storage of water 

to be released for the purpose of protecting or enhancing 

the quality of' other waters which are put to beneficial uses. 

(Note. New section. Would specifically authorize 
board to approve intended use from projects, such 
as New Helones, which contemplate some storage 
and conservation of water to improve downstream 

*L'hc ':;~.ar.c llfater I~C~i~)UCCes Control Board (oDerative on 
December 1, 1967) was created by Chapter ~84, Statutes of 
1967, by consolidating the functions of the predecessor 
ll.i--member, part-time State Water Quality Control Board and 
the 3-member, full-time State Water Rights Board. The 
consoli~atlon was intended to facilitate consideration of 
the interrelationships between water quantity and water 
quality. 

Water Code section 174 provides in part: 

lilt is also the intention of the Legislature to 
combine the water rights and the water pollution 
and water quality functions of state government 
to provide for consideration of water pollution 
and water quality, and availability of unappro
priated water whenever applications rOT appro
priation of water are granted or waste discharge 
requirements or \-later quality objectives are 
('stablished. II 

Section 1258 provides in part: 

flln acting upon applications to appropriate water, 
the board shall consider water quality objectives 
••• It (See section 1258, below, as proposp,ti to be 
amended. ) 

The proposed new sections and amendments to sections in 
Part 2 are intended to help implement the coordinated 
conSideration of water quality and water rights. 

-9-
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water quality for protection of beneficial uses. 
Will make California law consistent with Federal 
Water Pollution Control Act (33 U.s.c. 466 et seq.), 
particularly with its section 3(b) (1), which 
provides: 

"In the surveyor planning of any reservoir 
by the Corps of Engineers, Bureau of Recla
mation, or other federal agency, considera
tion shall be given to inclusion of storage 
for regulation of streamflow for the purpose 
of water aualit~ control, except that any 
such storage an water releases shall not be 
provided as a substitute for adequate treat
ment or other methods of controlling waste 
at the source. II (Underscoring added.) 

The proposed California statute is worded a little 
differently than the federal statute because of 
the provisions of California Constitution, Arti
cle XIV, section 3, which requires: 

II. • • that the water resources of the State 
be put to beneficial use . . . II 

The federal lan§uage, "for the purpose of water 
quality control, is not a beneficial use in and 
of itself. Downstream beneficial uses should exist 
and should require the level of water quality to 
be protected or enhanced by the storage of water 
and subsequent regulation of streamflow. To com
ply with California's Constitution~ it is proposed 
to require that water stored pursuant to this 
section be released for the purpose of protecting 
or enhancing the quality of the waters which are 
put to beneficial uses. 

Concern has been expressed that the proposed 
storage and subsequent release of water would 
result in water not put to a beneficial use. 
This would be contrary to the stated statutory 
purpose. It would also be contrary to the man
date of the section of the Californ~a Constitu
tion quoted above~ which prohibits: 

unreasonable use or unreasonable 
method of use or unreasonable method of 
diversion of water. It 

Section 10. Section 1243 of the Water Code is 

amended to read: 

-10-
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1243. The use of water for recreation and pre-

servation and enhancement of fish and wildlife resources 

is a beneficial use of water. In determining the amount 

of water available for appropriation far etRef" BeA.ef':ie~a.l 

~6e6, the board shall take into account, whenever it is in 

the public interest, the amounts of water Fe~~iFed fef" Fee-

wi.lal~fe Fe6e~Fee6 needed to remain in the source for pro

tection of beneficial uses, including any uses specified to 

be protected in any relevant water quality' control plan 

established pursuant to Division I~ommencing with Section 

13000) of this code. 

This section shall not be construed to affect 

riparian rights. 

(Note. Section Qroposed to be amended consistent 
with section l2Se. Section 1243 relates to the 
quantity of water which the board decides 3 acting 
in the public interest~ ~hould remain in the 
source, and therefore be unavailable as unappro
priated water until it has served the purpose for 
which reserved. Amendment would authorize board 
to look bro~dly at water quality of whole stream. 

The intent here and in section l257~ as amended, 
is to integrate completely the administration of 
water rights and water quality. ) 

* * * * * 

* * * * * 

Chapter 2. Applications to 

Appropriate Water 

Section 11. Section 1257 of the Water Code is 

amended to read: 

-11-
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1257. In acting upon applicatIons to appr~priate 

water, the 6~ate Wa~ep R~g~t6 Beap~ board shall consider the 

j~cJ.ative benefit t.o be derived from all beneficial uses of 

the water concerned including, but riot lim!ted to, use for 

dome~tic, irrigation;, rnunicipa1 7 industria.l~ preservation 

and enhancement of fish and wild1ife~ recreational, mining 

and power purposes, and any ~ specified to be protected 

in any relevant water quality control plan, and may subject 

such appropriations to such terms and conditions as in its 

judgment will best develop, conserve, and utilize in the 

public interest, the water sought to be appropriated. 

(Note. Amendment would expressly permit board 
to consider water ~lality when evaluating rela
tive benefit to be derived from all beneficial 
uses of the water concerned. Enhancement of 
fish and wildlife already recognized in section 
1243.) 

Section 12. Section 1258 of the Water Code is 

amended to read: 

1258. In acting upon applications to appropriate 

water, the board shall consider water quality 9ajee~ive6 

control plans which have been established pursuant to law 

Division I (commenCing with Section 13000) of this code, 

and may subject such appropriations to such terms and 

conditions as it finds are necessa~r to carry out such 

ebjeetives plans. 

(Note. See definition of "water quality control 
plan lt in division 7. The language of the present 
la111 equates Ilwater quali ty control policy II with 
"objectives ll

• 'The ''lord Itplanll has been substituted 
for "objectives" (or IIpolicyll) because tTplan'l is 
the appropriate word in the revised law.) 
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Section 13. Section 1259 is added to the Water 

Code, to read: 

1259. After notice and a public hearing, the 

board may reserve from appropriation water in such loca-

tions and quantit~es and for such seasons of the year as 

in its judgment is required in the public interest to 

implement water quality control plans established pursuant 

to Division 7 of this code. Such reservations shall be 

subject to periodic review and revision in the light of 

changed conditions . 

. (Note. New section. Under existing law board 
decisions have no express statutory scope or 
status outside the applications to which they 
relate. Reservation from appropriation would 
not be so limited, but any reservation would 
be subject to periodic review and revision.) 

* * * * * 
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Section 14_ Chapter 2.5 (commencing with ~ection 

2100) is added to Part 3, Division 2 of the Water Code, to 

read: 

Chapter 2.5. Adjudications to Protect 

The Quality of Groundwater* 

2100. After the department has submitted to the 

board plans and recommendations for the protection of the 

quality of groundwater pursuant to sections 12617.1 or 

12923.1 of this code, or in reliance upon investigation by 

any governmental agency, the board may file an action in 

the superior court to restrict pumping, or to impose phys-

ical solutions, or both, to the extent necessary to prevent 

destruction of or irreparable injury to the quality of such 

water. In such action, any of the claimants to the use of 

the affected water may be named as defendants. In any 

* Note. New chapter would authorize state board to begin 
an action in the superior court for the protection of the 
quality of groundwater, when indicated by an investigation 
and plans or recommendations of the Department of Water 
Resources pursuant to proposed new sections 12617.1 or 
12923.1 of this code. The board could also rely upon the 
investigation of another governmental agency. 

Note the following required steps: (1) hn investigation 
by some responsible governmental agency, indicating the 
quality of certa.in groundwater to be threatened with irrep
arable injury; (2) A public hearing by the state board; 
(3) A determination of the necessity or an adjudication in 
order to control the purnpage or 1.inpo~:e a phYSical solution; 
(4) Intervention in any pending adjudication proceeding, or 
one in which appropriate jurisdiction has been retained; 
(5) A determination whether a local pub~ic agency will under
take the adjudication; (6) An action filed by the state board> 
only it' other alternatives fail . 

-15-

-----------------_.- -.. --. 

5 BAR -0 0 2 2 0 6 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
watershed or groundwater basin 'Yfherein (a) all or substan

tially all of the rights to water have been adjudicated and 

the court has retained continuing jurisdiction arising from 

said adjudication, or (b) wherein such action is pending, 

any such proceedings by the board shall be undertaken only 

by intervention by the board in such existing action. 

2101. (a) Before filing or intervening in any 

such action the board shall hold a public hearing on the 

necessity for restricting groundwater pumping or for a phys

ical solution in order to protect the quality of water from 

destruction or irreparable injury. 

(b) In the event the board decides that the rights 

to the use of the groundwater must be adjudicated in order 

to require the restriction of pumping or physical solution 

necessary to preserve it from destruction or irreparable injury 

to quality, the board shall first determine whether any local 

public agency overlying all or a part of the groundwater 

basin will undertake such adjudication of water rights. If 

such local agency commences an adjudication, the board shall 

take no further action, except that the board may~ through 

the Attorney General, become a party to such action. 

(c) In the event no local agency commences such 

action within 90 days after notice of the decision 

of the board, the board may file such action. 

2102. At any time after the filing of a complaint 

or intervening pursuant to Section 2100, the board may apply 

to the court for a preliminary injunction equitably 
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restricting and apportioning the reduction in the pumping 

of water without requiring bond. 

2103. When a preliminary injunction has been 

granted pursuant to Section 2102, the final judgment shall 

equitably compensate in quantities of water for such 

variations as there may be between the rights of parties 

to the use of water on which such preliminary injunction 

is based, and as such rights are determined in the final 

judgment. 

* * * * * 

* * * -)4- * 

Part 6. Water Development Projects 

Chapter I. Investigation of Projects 

Section 15. Section 126l7.1 is added to the Water 

Code, to read: 

12617.1. The department, in making investigations 

and plans for water projects and for the solution of the 

water problems of the state pursuant to Sections 12616 and 

12617, shall include plans and recommendations for the pro

tection of the quality of the waters affected, including 

downstream waters, with respect to all sources of impair-

ment and factors affecting quality. In doing so, the 

department shall cooperate with counties, cities, state 

agencies, and public districts to the end that planning for 

water quality control shall be coordinated to the maximum 

extent possible. Such plans and recommendations shall be 

transmitted to the State Water Resources Control Board and 
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to the appropriate California water quality control boards 

for their consideration in the adoption of state policy 

for water quality control, water quality control plans, and 

waste discharge requirements. 

.... * 

.... "* 

Code 

(Note. The main purpose of this section is to 
make certain that water quality 1s considered 
in the course of all major investigations and 
plans for water projects made by the Department 
of Water Resources. 

Of course, DWR would be expected to submit to the 
state board, pursuant to section 13163, the plans 
for and results of all such investigations. This 
proposed section, next to those authorizing DWR to 
make the investigations, would be expected to 
point up water quality considerations at the start 
of DWR's investigation procedure. It would also 
lay the foundation for possible adjudication to 
protect the quality of groundwater, pursuant to 
section 2100, et seq.) 

* * * 
Cha.pter 7.5· Protection of Ground 

Wate"r BaSins 
* .... .... 

Section 16. Section 12923.1 is added to the Water 

to read: 

12923.1. The results o:f theinvestiga.tlons and stud~~s 

conducted and the plans and design criteria developed by the 

department pursuant to this article shall be transmitted to 

the state Water Resources Control Board and to the appropri-

ate California water" quality control boards for their con

sideration in the adoption of state policy for water quality 

control, water quality control plans and waste discharge 

requirements. 

'* '* 

(Note. New section comparable to section 12617.1. 
It relates to procedures for the protection of the 
qual~ty of groundwater pursuant to the Porte!-Dolw1g 
Ground Water Basin Protection Law. An adjudication 
to protect the quality of groundwater, pursuant to 
section 2l00~ et seq., might be indicated.) 

* * * 
-18-
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Sec. 17. Division 7 (commencing with Section 

13000) of the Water Code is repealed. 

Sec. 18. Division 7 (commencing with Section 

13000) is added to the Water Code> to read: 

DIVISION 7. WATER QUALITY 

Chapter 1. Policy 

13000. The Legislature finds and declares that 

the people of the state have a primary interest in the 

conservation, control, ~nd utilization of the water 

resources of the state, and that the quality of all the 

waters of the state shall be protected for use and enjoy-

ment by the people of the state. 

The Legislature further finds and declares that 

activities and factors which may affect the quality of, the 

waters of the state shall be regulated to attain the high-

est water quality which is reasonable, considering all 

demands being made· and to be made on those waters and 

the total values involved, beneficial and detrimental, 

economic and social, tangible and intangible. 

The Legislature further finds and declares that 

the health, safety and welfare of the people of the state 

require that there be a statewide program for the control 

of the quality of all the waters of the state; that the 

state must be prepared to exercise its full power and 

jurisdiction to protect the quality of waters in the state 

from degradation originating inside or outside the bound

aries of the state; that the waters of the state are 
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increasingly.influenced by interbasin water development 

projects and other statewide considerations; that factors 

of precipitation, topography, population, recreation, agri-

culture, industry and economic development vary from region 

to region within the state; and that the statewide program 

for water quality control can be most effectively adminis-

tered regi8nally, within a framework of statewide coordina-

tion and policy . 

(Note. Replaces the present secs. 13000, 13000.1, 
and 13000.2. 

The first paragraph of new section 13000 uses a 
declaration. of the importance of conservation, 
control and utilization of the water resources 
of the state as establishing the foundation for 
regulation to protect the quality of the waters 
of the state which is referred to in the second 
paragraph. 

The second paragraph is intended to represent 
the present interpretation of section 13000.2, 
which section is generally liked but given 
widely different interpretations because of the 
ambiguous phrase, "maximum benefit.lt. 

The third paragraph is based on the present sec
tion 13000, particularly its second paragraph, 
but avoids repetition as much as possible. 

The new section is rearranged to introduce in 
order ideas consistent with the needs for con
servation, control and utilization of water 
resources, regulation to attain the highest 
quality which is reasonable, and administra
tion of water quality control by regional 
boards within a framework of state coordina
tion and poliCy. 

In the Preliminary Report the second paragraph 
of section 13000 had concluded with references 
both to desirable esthetic conditions and to 
waste disposal and assimilation. It is now pro
posed to delete both these references and to 
conclude this important paragraph with language 
found in the "long-range goals for water quality 

-20-

SBAR-002211 

.. --- >-



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

--. :-"":"l....-•. " - .... _ .~. :_". ..~.' .• - -.. " 

-"3;;:~::; -.- .- ...... -.. ;..;;. .... -

• 
. ,-:,.' ... 

.-'...-- -: ....... :. .- -''';.- .. ~ ... --- .. ..: . 

control fl at the bottom of page 13 of the 
Preliminary Report. This language identifies 
the different kinds of values that might have 
to be considered in evaluating the 'highest 
water quality which is reasonable II, as applied 
to a specific situation. 

If Esthetic enjoyment II, which had been in the 
Preliminary Report, is included in the defini
tion of "beneficial uses" in section 13050 (f). 
Waste disposal and assimilation are not included 
in the definition of trbeneficial uses J1

, but 
they are recognized as part of the necessary 
facts of life, to be evaluated and subject to 
reasonable consideration and action by the 
regional boards. Section 13263 (derived from 
section 13054.2) provides that a regional board 
need not utilize the full waste assimilation 
capacity of the receiving waters.) 

13001. It is the intent of the Legislature that 

the state board and each regional board shall be the prin

cipal state agencies lofi th primary responsibility for the 

coordination and control of water quality_ The state board 

and regional boards in exercising any power granted in this 

division shall conform to and implement the policies of 

this chapter and shall~ at all times~ coordinate their 

respective activities so as to achieve a unified and 

effect-ive water quality control program in th.is state. 

(Note. First sentence is present section 
13003. Second sentence is based on present 
section 13000.3.) 

13002# No provision of this division or any 

ruling of the state board or a regional water quality 

control board is a limitation: 

(a) On the power of a city or county or city and 

county to adopt and enforce additional regulations, not in 

conflict therewith, imposing further conditions, restric-. 
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tions, or limitations with respect to the disposal of waste 

or any other activity which might degrade the quality of the 

waters of the state. 

(b) On the power of any city or county or city 

and county to declare, prohibit) and abate nuisances. 

(c) On the power of the Attorney General, at 

the request of a regional board, the state board, or upon 

his own motion, to bring an action in the name of the 

people of the State of Ca1~fornia to enjoin any pollution 

or nuisance. 

(d) On the power of a state agency in the 

enforcement or administration of any provision of law 

which it is specifically permitted or required to enforce 

or administer. 

(e) On the right of any person to maintain at 

any time any appropriate action for relief against any 

private nuisance as defined in the Civil Code or for 

relie£ against any contamination or pollution. 

(Note. Present-section 13001. A new subsect~on (c) 
has been added because of the decision in People 
Y...:... New Penn Mines, Inc., 212 Cal. App. 2d 667.) 

(Note. Present section 13002. F~rst sentence 
to be deleted~ and balance in mod~fied section 
13263. (g). Sa1d deletion does not suggest any 
attempt to interfere with constitutionally 
protected rights to the use of water.) 
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Chapter 2. Definitions 

13050. As used in this division: 

(a) JrState board tt means the state Water Resources 

Control Board . 

(b) IlRegional board 1t means any California water 

quality control board for a region as specified in section 

13200 . 

(c) "Person ll also includes any city, county, 

districtJ the state or any department or agency thereof. 

(d) IIWaste tl includes sewage and any and all 

other waste substances, liquid, solid, gaseous, or radio-

active, associated with hUman habitation, or of human or 

animal origin, or from any producing, manufacturing, or 

processing operation of whatever nature. 

(Note. Combines and replaces the former defini
tions of trsewageH and Bother waste fl

• Much indus
trial and other waste is now collected with sewage 
and disposed of in plants referred to as Ilwas te 
disposal plants tr

• The rlSuggested State Water 
Pollution Control Act ll (GindIer" p. 308*) has no 
separate defini~ion of sewage. 

The proposed new definition of waste is intended 
to be as all-inclusive as the present definition 
of IIsewagefl and "other waste". The proposed new 
definition 'also adds a specific reference to 
gaseous or radioactive substances f each of which 
is included in the definition of Iwastes ll in the 
"Suggested State Water Pollution Control Actll. 

'The present definitions of "sewage" and "indus
trial waste ll or "other waste" have been inter
preted in Opinions of the Attorney General to 
include the following: 

* References to Gindler are to Waters and Water Rights, 
Volume 3, ItWater Pollution and Quality Controls

lr
, the 

Allen Smith Co., Indianapolis (1967), by Burton J. Gindler. 
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1. Drainage into surface streams or lakes of 
water from inoperative or abandoned mine tun
nels that have leached through ore dumps and 
tailings and contains harmrul materials which, 
but for the mining operations, would not be 
present at all or in the amounts now found. 
26 Ops. Cal. Atty. Gen. 88 (1955) 

2. The current drainage, flow> or seepage into 
waters of the state of harmful concentrations 
of all the following listed materials constitutes 
the discharge of waste over which a regional 
board has jurisdiction: 

a. Bark, slash, sawdust, and other debris 
resulting from logging operations; 

b. Earth eroded rrom tractor trails and 
other areas wh~ch have been denuded of 
protective vegetation by logging opera
tions; 

c. Garbage, ashes, rubbish, mixed refuse, 
and solid industrial waste found in dumps; 

d. Return irrigation or drainage water 
from agricultural operations containing 
materials not present prior to us~; 

e. Liquids containing harmful materials 
which arise in one stratum intercepted by 
a water, oil, or gas well and flow through 
the well into other intercepted strata 
containing water of good quality. 27 Ops. 
Cal. Atty. Gen. 182. (1956) 

3. The discharge of water from a hydroelectric 
plant is industrial waste. Change in stream 
temperature ct!.used by hydroelectric operation 
might constitute a pollution. Wastes from agri
cultural operations including insecticides, 
pesticides, herbicide~ and other chemicals con
stitute (industrial) waste. 43 Ops. Cal. Atty. 
Gen. 302. (1964) 

It is intended that the proposed definition of 
waste will be interpreted to include all the 
materials, etc., which the Attorney General has 
interpreted to be included in the definitions of 
IIsewage II > lIindustrlal waste II, and !lother waste If.) 
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(e) "Waters of the statefl means any water, sur-

face or underground, including saline waters, within the 

boundaries of the state. 

(Note. Deletes last part of present definition 
because recent court decisions raise questions 
as to whether sections 170, 171 and 172 of the 
Government Code accurately reflect boundaries 
of the state. Note that (1) other sections may 
control ocean discharges outside "waters of the 
state, It where discharges would or might affect 
waters of the state, and (2) other sections may 
be used to control activities of California 
citizens outside state boundaries. See Skiriote 
v. Florida, 313 u.s. 69 (1941), and 34 ops. Cal. 
Atty. Gen. 260 (1959). See also added phrase in 
paragraph 3 of pro~osed new section 13000 and 
new section 13260.) 

(f) ITBeneficial uses" of the waters of the state 

that may be protected against quality degradation include, 

but are not necessarily limited to, domestic, municipal, 

agricultural and industrial supply; power generation; 

recreation; esthetic enjoyment; navigation; and preserva

tion and enhancement of flsh~ wi1dlife~ and other aquatic 

resources or preserves. 

(Note. This proposed new definition relates to 
protection of the quality of surface and ground 
waters of the state. Section 1257 of this code 
relates only to particu~ar beneficial uses to be 
considered in connection with appropriation and 
usually.some consumptive use of unappropriated 
waters of the state. The new definition is based 
in part on the definition in HStatewide Policy 
for the Control of Water Quality", as adopted and 
amended by State Board Resolutions 67-7~ and 67-36, 
respectively> and on section 1243 of this code. 

The Statewide Policy definition is as follows: 

"Beneficial Use of the water resources of the 
state is that use of water that is, in general, 
productive of public benefit, which promotes the 
peace~ health, safety~ and welfare of the people 
of the state. 
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1. Beneficial uses of the waters of the state 
that may be protected against damage resulting 
from quality degradation include but are not 
necessarily limited to: 

a. Domestic and municipal supply; 

b. Agricultural supply; 

c. Industrial supply (including power 
generation) ; 

d. Propagation~ sustenance and harvest of 
fish, aquatic life (including shell fish) 
a.nd wildlife; 

e. Recreation; 

f. Esthetic enjoyment; 

g. Navigation. 

2. waste disposal, dispersion and assimilation 
are economic beneficial uses of water but shall 
be regulated as required to protect other bene
ficial uses. These economic beneficial uses 
shall be considered in the process of establish
ing a water quality control policy. II 

After careful consideration, the portion of the 
~uoted definition calling waste disposal, etc., 

economic beneficial uses of waterll~ was not 
included in the proposed new definition. All 
recognized categories of beneficial uses of 
water require varying degrees of water quality 
for their protection, and this protection is 
directed largely against the effects or waste 
disposal. Under these circumstances it would 
be very confusing to refer to waste disposal, 
disperSion and assimilation as any kind of 
beneficial uses of water. However, th~s omis
sion is not intended to question the obvious 
facts that ultimately the resLdual substances 
remaining after treatment of wastes must, in 
most instances, reach waters of the state, and 
economic benefits to a waste discharger result 
from the discharge of waste either directly or 
indirectly into the waters of the state, and 
that these economic benefits relate inversely 
to the cost of treatment. These econornlc val
ues are recognized in paragraph 2 of section 
13000. In connection with the establishment 
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of water quality objectives in regional water 
~uality control plans (now called policies), 
lit is recognized that it may be possible for 
the quality of water to be changed to some 
degree without unreasonably affecting bene
ficial uses. If (Section 13241.) Section 
13263 (derived from section 13054.2) also 
provides that a regional board need not util
ize the full waste assimilation capacity of 
the receiving waters.) 

(g) IIQuality of the water" or Irquality of the 

waters lt refers to chemical, phYSical, biological, bacter-

iological, radiological, and other properties and charac-

teristlcs of water which affect its use. 

(Note. Based on language in the definition 
of pollution in the ~ederally suggested state 
act. This phrase is also used in a context 
other than that of pollution~ and a separate 
definition is therefor used.) 

(h) rfWater quality objectives II means the limits 

or levels of water quality constituents or characteristics 

which are established for the reasonable protection of 

beneficial uses of water or the prevention of nuisance 

within a specific area. 

(Note. New section~ consistent with and 
explanatory of present usage. An impor
tant part of "water quality control plans ll

, 

as defined herein, and of waste discharge 
requirements. 

The constituents or characteristics include, 
but are not limited to, temperature, dis
solved oxygen, biochemical oxygen demand, 
chloride, bacterial population density~ 
appearance, odor, taste~ and various measures 
of populations of aquatic biota. 

The Federal Water Pollution Control Act, as 
amended by the water Quality Act of 1965, 
(33 u.s.c. 466, et seq.), provides in part 
in Section 10 (c) ~1) for the adoption before 
June 30, 1967, of (A) water quality criteria 
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applicable to interstate waters ... and (B) 
a plan for the implementation and enforcement 
of the water quality criteria adopted - . . 
such state criteria and plan shall thereafter 
be the water quality standards applicable 
to such interstate waters ... n Note that 
in the foregoing context> the federal use of 
the word standards includes the plan for 
implementation and enforcement. The Federal 
Act intenningles usage of the phrase "water 
quality standards ll and Itwater quality criteria ft

• 

California has consistently used the phrase 
"water qualit¥r·ob~ectivesrr, in lieu of rScriteria ll 

or Hstandards r. 'Procedures for Formulating 
Water Quality Control Policy", adopted by the 
state and regional boards on June 0, 1966, is 
authority for this use, in reliance upon 
statutory authority_ The state board has stated 
tha.t the term flcri teria", as used by the FWPCA 
in their uGuldelines for Establishing Water 
Quality Standards ll

" will be considered synonymous 
with water quality objectives as used in California's 
"Statewide Policy for water Quality Control 11, 

adopted on March 7, 1967. The Secretary of the Interior 
has stated his concurrence with this interpretation. 

In view of the confUsed and interchangeable 
usage of the words Ustand~rds" and "criteria. fI in 
the FWPC Act, and the consistent and widespread 
usage of' tlwater qua.lity obJectives!' in Cali:fornia, 
it is recommended tha.t present usage of Irwater 
quality objectives ll be continued.) 

(i) "Water quality contrell! means the regulation 

of any activity or factor which may a~fect the quality of 

the waters of the state and includes the prevention and 

correct~on of water pollution and nuisance. 

(Note. New section, consistent with present 
usage. Reference to water pollution and nui
sance results in deletion as surplusage of 
sections or portions of sections which relate 
to water pollution control. For example, 
present section 13022 to be deleted, and 
phrase ftwater pollution rl (control) removed 
from sections in Article 3 of Chapter 3.) 

(j) "Water qua.lity control plan lf consists of a 

designation or establishment for the waters within a 
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specified area of (1) beneficial uses to be protected, 

(2) water quality objectives, and (3) a program of imple-

mentation needed for achieving water quality objectives. 

(Note. New section, consistent with present 
practice. Word rlplan" substituted for Hpolicyrl 
to be more descriptive and avoid multiple use 
and misuse of word Tfpolicy I! • ) 

(k) t1Conta.minationlr means an impairment of the 

quality of the waters of the state by waste to a degree 

which creates a hazard to the public health through poison-

ing or through the spread of disea.se". uContam1nation u 

shall include any equivalent efTect resulting from the 

disposal of waste~ whether or not waters of the state are 

affected. 

(Note. Word tla.ctual ll be.fore "hazard 1/ deleted 
at suggestion of State Department of Public 
Health~ to make se~tion more enforceable. New 
definition of tlwaste /I used. No other change 
suggested. ) 

(l) trPollutionlr means a.n alteration of the qual

ity of the waters of the state by waste to a degree which 

unreasonably affects (1) such waters for beneficial uses, 

or (2) facilities which serve such beneficial uses. 

IrPollution" may include "c.ontamina.tion". 

(Note. 'Modification of present definition by: 
1. Eliminating phrase "does not create an 
actual hazard to the public health,rt consistent 
with ruling of Attorney General that a Ilpollu tion

U 

and a 11contamination ll mb.y exist simultaneously 
in the same waters and e attacked simultaneously 
by the appropriate regulatory agencies. 26 Ops. 
Cal. Atty. Gen. 253. (Caution. Simultaneous 
contamination and pollution cover only particular 
situations. Individual analysis of each situation 
required. ) 
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2. Eliminating word "adversely" for same reason 
that word t'actual Jr before "hazard lt is proposed 
to be eliminated from definition of contamination. 
Word "adverselylJ suggests that harm to quality of 
waters of state must be immediate and direct, and 
allows no reasonable discretion required for 
future growth and other considerations. 

3. Reference to facilities which serve beneficial 
uses is added because of certain past damage to 
channel linings and inability to correct problem 
under existing law. 

Judicious action by the regional boards, based on 
the facts of different cases and different areas, 
is the key to establishment of water quality ob
jectives and waste discharge requirements. In a 
negative way, reasonableness is also the key to 
pollution: it is the unreasonable effect upon 
beneficial uses of water, caused by waste, that 
constitutes pollution.) 

(m) "Nuisance fl means anything which (1) is inju

rious to health, or is indecent or offensive to the senses, 

or an obstruction to the free use of property~ so as to 

interfere with the comfortable enjoyment of life or proper

ty, and (2) affects at the same time an entire community 

or neighborhood, or any considerable number of persons, 

although the extent or the annoyance or damage inflicted 

upon individuals may be unequal, and (3) occurs dur1ng,or 

as a result of,the treatment or disposal of wastes. 

(Note. The present definition of nuisance is 
considered to be practically unenforceable 
because of its requirements of proof of the 
vague terms tldamages lf and lIunreasonable prac
tices", as well as its non-applicability to 
treatment plants, with respect to which most 
nuisance complaints are directed. 

The opening ~anguage of the proposed defini
tion was copied from Civil Code sectio~ 3479, 
and the language in the middle was copied 
from Civil Code section 3480. The concluding 
language is based on the present definition, 
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expanded to include treatment as well as 
the disposal of wastes.) 

.. - - .-'.- -,~.-

(n) ttReclaimed l.oJater ll means water which, as a 

result of treatment of waste, is suitable for a direct 

beneficial use or a controlled use that would not other-

wise occur. 

(Note. The amendment is recommended because 
the end product is water, not waste water . 
IIDirectll use, within the meaning of this def
inition, occurs when- treated water is applied 
to another use without any prior commingling 
with other water. 

IIcontrolled use ll may best be explained by 
illustrations. Example 1: Below the Whittier 
Narrows is an area where the groundwater is 
recharged with reclaimed water, water reclaimed 
from waste water of a consistent high quality. 
Here the control is exercised in the recharge 
operation, which precedes the pumpage and use 
by others of the groundwater. A discharge of 
waste into a surface stream would be an exam
ple of non-control, would result in commingling 
with other water and would not constitute 
t'reclaimed water?!. Example 2: The reclamation 
project of the Santee County Water District, 
near San Diego. At least some of the reclaimed 
water enters the recreation reservoir, not 
directly, but by a controlled seepage through 
a porous ground area.) 

(o) IICitizen or domiciliaryll of the state of 

California includes a foreign corporation having substan

tial business contracts in the State of California or 

subject to service of process in th~s state. 

* * * * "* 

(Note. Definition of "district attorneylr 
deleted. The Attorney General is the usual 
legal representative of state agencies, such 
as the regional boards. The Attorney General 
is designated herein to represent the state 
and regional boards in all civil enforcement 
proceedings. The Central Valley Regional 
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Board is located in all or parts of 33 counties. 
Amendment would permit civil enforcement pro
ceedings by dealing with one attorney instead 
of 33. All criminal enforcement would remain 
with local district attorneys.) 

(13006 . Note. The following definition in 
section 13006 has been omitted: 

IINo act or event shall be deemed I threatened' 
or !threatening' within the meaning of this 
division unless there is a reasonable proba
bility that the act or event will occur.tr 

The purpose is to eliminate an undesirable 
restrictive effect of the present definition, 
which seems to say that an act or event must 
be more probable than not ("reasonable proba
bilit:rrll) before it is Ilthrea.tened lt or IIthreat
ening! under the definition. However, an act 
or event should be subject to regulation as 
'Ithreatened ll or tlthreatening" where the conse
quences could be extremely serious (SUCh as a 
health hazard) even though it is less than 50% 
~robable. The omission of the definition 
Ithreatened!r or IIthreatening Jr now in section 

13006 will permit the boards to consider that 
balance between the likelihood of an occurrence 
and the seriousness of its consequence in 
detenninin§ whether an act or event is "threat
ening f

! or threatened fl
.) 

(13008 . Note. Repealed in 1968 by AB 1381~ 
Chapter __ • ) 

* .. * "* * 
13060. This division shall be known as and may 

be cited as the f'State Water Quality Control Actl! . 
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Chapter 3. State Water Quality 

Control 

Article 1. State Water Resources 

Control Board 

13100. There is in the Resources Agency the 

State Water Resources Control Board~ the organization, 

membership, and some of the duties of which are provided 

for in Article 3 (commencing with Section 174) of Chapter 2 

of Division 1 of this code. 

(Note. New article. Present chapter fails to 
give any organizational background of the state 
board. Amendment to section 1075 would extend 
to proceedings under this division state board 
power to administer oaths and Lssue subpoenas.) 

Article 2. Water Quality Advisory 

• Committee 

• 

• 

• 

• 

• 

13120. There is in the State Water Resources 

Control Board a Water Quality Advisory Committee to provide 

information and advice to the board on state and regional 

problems and technical matters. The committee shall 

consist of the chairman of each of the nine regional water 

quality control boards or his designee and nine members 

appointed by the Governor. or the nine members appointed 

by the Governor, one person with specialized knowledge shall 

De selected rrom each of the following fields: 

(a) Agricultural sCience 3 including water use 

and drainage. 

(b) Aquatic biology. 

(c) Economics. 
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(d) Environmental sciences. 

(e) Industrial waste problems. 

(f) Municipal waste problems. 

(g) Oceanography. 

(h) Recreational water use. 

(i) Urban planning. 

• 

The members of the existing committee shall con-

tinue to serve until the expiration of their terms at which 

time the Governor shall appoint members in accordance with 

the foregoing categories. 

Insofar as practical, the Governor shall appoint 

members in such manner as to afford representation on the 

committee of all parts of the state. 

All members apPointed to the committee shall serve 

for a term of four years. 

(Note. Statute now provides appointive member
ship of advisory committee to be from same kinds 
of organizations and backgrounds already repre
sented by regional board membership, including 
their chairmen. See section 13201. Change would 
bring to advisory group representation of new and 
important fields of expert knowledge. It is 
expected that most of the appointments on the 

-basis of specialized knowledge will be of persons 
with broad, practical experience.) 

13121. The committee shall meet at least once each 

quarter. The committee may meet jointly with the state board. 

All meetings shall be open and public. 

13122. The committee shall annually elect one of 

its members chairman. Ten of the members of the committee 

shall constitute a quorum for the purpose of transacting any 

business of the comrnittee. 
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13123. Each member of the committee shall be 

entitled to receive twenty-five dollars for each day while 

on official business of the committee in addition to his 

actual necessary expenses. 

(Note. Amendment recommended consistent with 
section 13205.) 

13124. The state board may consult with and 

seek the advice of the committee with regard to state 

board responsibilities relating to water quality control 

and shall do so prior to adopting state policy for water 

quality control pursuant to subdivisions (a) and (d) of 

Section· 13142. Tr!e committee shall advise the board on 

such matters. 

Article 3. State Policy for 

Water ~uality Control* 

13140. The state board shall formulate and adopt 

state policy for water quality control. Such policy shall 

be adopted in accordance with the provisions of this arti

cle and shall be in conformity with the policies set forth 

in Chapter 1 (commencing with Section 13000). 
13141. State policy for water quality control 

adopted or revised in accordance with the provisions of 

this article and regional water quality control plans 

approved or revised in accordance with section 13245 shall 

become a part of the California Water Plan. 

*1£ this art~cle adopted, all previously adopted policies 
(water quality control plans, herein) which relate to 
interstate or coastal waters, etc. 3 (sec. 13142 (d) should 
be reviewed by state board to see if further proceedings 
needed. 
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(Note. New section. See present section 13022.2.) 

13142. State policy for water quality control 

'shall consist of all or any or the following: 

(a) Water quality principles and guidelines for 

long-range resource planning, including ground water and 

surface water management programs, and control and use of 

reclaimed water. 

(b) Water quality objectives at key locations 

for planning and operation of water resource development 

projects and for water quality control activities. 

(c) water quality control plans adopted by the 

state board for interstate or coastal waters or other waters 

of interregional or statewide interest. 

Cd) Other principles and guidelines deemed essen

tial by the state board for water quality control. 

(Note. New section defines IIstate policy ror 
water quality control I! ~) 

13~43. State policy for water quality control 

shall be periodically reviewed and may be revised. 

(Note. New.) 

13144. During the process of formulating or 

revising state policy for water quality control the state 

board shall consult with and carefully evaluate the rec-

ommendations of concerned federal, state) and local 

agencies. 

(Note. New. See old section 13022.3.) 
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13145. The state board shall take into consid-

eration the effect of its actions pursuant to this chapter 

on the California Water Plan as adopted or revised pursuant 

to Division 6 of this code, and on any other general or 

coordinated governmental plan looking toward the deve1op-

ment, utilization) or conservation of the waters of the 

state. 

(Note. Revised section 13022.2.) 

13146. state offices, departments and boards 

shall comply with state policy for water quality control in 

carrying out activities which affect water quality unless 

otherwise directed or authorized by statute~ in which case 

they shall advise the board in writing why they do not 

comply. 

(Note. Revised and renumbered part of 
section 13022.1.) 

13147. The state board shall not adopt state 

policy for water quality control unless a public hearing 

is first held respecting the adoption o( such policy. At 

least 90 days in advance of such hearing the state board 

shall notify any affected regional boards~ and shall give 

notice of such hearing by publication within the affected 

region pursuant to Section 6061 of the Government Code. 

The regional boards shall submit written recommendations 

to the state board at least 20 days in advance of the 

hearing. 

(Note. Replaces section 13022.4.) 

(Note. Sections 13025 and 13025.5 recommended 
to be repealed and replaced by Article 2 of 
Chapter 5.) 

-37-

.--~~~~==~~==~~====~-='='-'="~'-~'--~~--------------------~-----------------------

S BAR -0 0 2 2 2 8 



• 
Article 4. Other Powers and Duties 

• Of the State Board 
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13160. The state board is designated as the state 

water pollution control agency for all purposes stated in 

the Federal Water Pollution Control Act and any other fed-

eral act, heretofore or hereafter enacted. 

(Note. New section. Also replaces the second 
paragraph of old section 13600.) 

13161. The state board shall annually determine 

state needs for water quality research and recommend pro-

jects to be conducted. 

(Note. New section. Would prevent duplication 
as well as point out needS.) 

13162. The state board shall administer any state-

wide program of research in the technical phases of water 

quality control which may be delegated to it by law and may 

accept funds from the United States or any person to that 

end. The state board may conduct such a program indepen-

dently, or by contract or in cooperation with any rederal 

or state agency, including any political subdivision of the 

state, or any person .or public or private organization. 

13163. (a) The state board shall coordinate 

water quality related investigations or state agencies, and 

shall consult with the concerned regional boards in imple

menting thIs section. 

(b) The state board from time to time shall 

evaluate the need for water quality related investigations 

to effectively develop and implement state policy for water 

quality control and shall transmit its recommendations for 
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investigations to affected or concerned federal, state, 

and local agencies. The affected state agencies shall 

comply with the recommendations or shall advise the state 

board in writing why they do not comply with such recom-

mendations. 

(c) State agencies shall sUbmit to the state 

board plans for and results of all investigations that 

relate to or have an effect upon water qual~ty for review 

and comment. 

(Note. New section. The Legislature has 
delegated authority to conduct water quality 
related investigations to various state 
agencies. The Water Code includes the follow
ing delegations of such authority: 

Department of Water Resources: Water Code 
sections 226, 229, 230, 231~ 12616, 12617, 
and 12920 - 12923. 

Regional boards: Water Code section 13267 
herein (present section 13055. modified).) 

13164. The state board shall formulate, adopt 

and revise general procedures for the formulation, adoption 

and implementation by regional boards of water quality 

control plans. During the process of formulating or revis

ing such procedures, the state board shalJ. consult with and 

evaluate the recommendations of any affected regional boards 

and may seek the advice of the Water Quality Advisory 

Committee. 

------- - .--. 

(Note. Revised and renumbered portions of 
sections 13022.1 and 13022.3.) 

-39-

5 BAR -0 0 2 2 3 0 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
13165. The state board may require any state or 

local agency to investigate and report on any technical 

factors involved in water quality control. 

(Note. Revised former section 13025.7.) 

13166. The state board) with the assistance of 

the regional boards, shall prepare and implement a state-

wide water quality information storage and retrieval pro-

gram. Such program shall be coordinated and integrated to 

the maximum extent practicable with data storage and 

retrieval programs of other agencies. 

(Note. New section.) 

13167. The state board shall implement a public 

information program on matters involving water quality, and 

shall maintain an information file on water quality research 

and other pertinent matters. 

(Note. New section. Information and educational 
material available to municipal governments, civic 
organizations and schools can result in local 
backing or needed projects on a voluntary basis. 
State board should support regional boards because 
almost all public contact is with the regional 
boards.) -

13168. The state board shall allocate to the 

regional boards from funds appropriated to the state board 

such part thereof as.may be necessary for the administrative 

expenses of such boards. The regional boards shall submit 

annual budgets to the state board. Subject to the provi

sions or Chapter 3 (commencing with Section 13290) of 

Part 3, Division 3, Title 2 of the Government Code and any 

other laws giving the Department of Finance fiscal and 
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budgetary control over state departments generally, the 

state board shall prepare an annual budget concerning its 

activities and the activities of the regional boards. 
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Chapter 4. Regional vlater Quality 

Control 

Article 1. Organization and Membership 

Of Regional 30ards 

13200. The state is divided, for the purpose of 

this division, into nine regions: 

(a) North coastal region, which comprises all 

basins including Lower Klamath Lake and Lost River Basins 

draining into the Pacific Ocean from the California-Oregon 

state line southerly to the southerly boundary of the water

shed of Estero de San Antonio and Stemple Creek in Marin 

and Sonoma Counties. 

(b) San Francisco Bay region, which comprises 

San Francisco Bay) Suisun Bay~ from Sacramento River and 

San Joaquin River westerly from a line which passes between 

Collinsville and Montezuma Island and follows thence the 

boundary common to Sacramento and Solano Counties and that 

common to Sacramento and Contra Costa Counties to the 

westerly boundary of the watershed of Markley Canyon in 

Contra Costa County, all -basins draining into the bays and 

rivers westerly from this line, and all basins dra~ning 

into the Pacific Ocean between the southerly boundary of 

the north coastal region and the southerly boundary of the 

watershed of Pescadero Creek in San Mateo and Santa Cruz 

Counties. 

(c) Central coastal region) which comprises all 

basins, including Carrizo Plain in San Luis Obispo and 
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Kern Counties, draining into the Pacific Ocean from the 

southerly boundary of the watershed of Pescadero Creek in 

San Mateo and Santa Cruz Counties to the southeasterly 

boundary y located in the westerly part of Ventura County, 

of the watershed of Rincon Creek. 

(d) Los Angeles region, which comprises all 

basins draining into the Pacific Ocean between the south

easterly boundary, located in the westerly part of Ventura 

County, of the watershed of Rincon Creek and a line which 

coincides with the southeasterly boundary of Los Angeles 

County from the ocean to San Antonio Peak and follows 

thence the divide between San Gabriel River and Lytle Creek 

drainages to the divide between Sheep Creek and San Gabriel 

River drainages. 

(e) Santa Ana region, which comprises all basins 

draining into the Pacific Ocean between the southeasterly 

boundary of the Los Angeles region and a line which follows 

the drainage divide between Muddy and Moro Canyons from the 

ocean to the summit of San Joaquin Hills; thence along the 

divide between lands draining into Newport Bay and into 

Laguna Canyon to Niguel Road; thence along Niguel Road and 

Los Aliso Avenue to the divide between Newport Bay and 

Aliso Creek drainages; thence along that divide and the 

southeasterly boundary of the Santa Ana River drainage to 

the divide between Baldwin Lake and Mojave Desert drainages; 

thence along that divide to the divide between Pacific 

Ocean and Mojave Desert drainages. 
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(f) San Diego region, which comprises all basins 

draining into the Patific Ocean between the southern bound-

ary of the Santa Ana region and the California-Mexico 

boundary. 

(g) Central Valley region~ which comprises all 

basins including Goose Lake Basin qraining into the 

Sacramento and San Joaquin Rivers to the easte~ly boundary 

of the San Francisco Bay region near Collinsville. The 

Central Valley region shall have section offices in the 

Sacramento Valley and the San Joaquin Valley. 

(h) Lahontan region~ which comprises all basins 

east of the Santa Ana, Los Angeles and Central Valley 

regions from the California-Oregon boundary to the south

erly boundary located in Los Angeles and San Bernardino 

Counties of the watersheds draining into Antelope Valley, 

Mojave River Basin and Dry Lake Basin near Ivanpah. 

(i) Colorado River Basin region, which comprises 

all basins east of the Santa Ana and San Diego regions 

draining into the Colorado River, Salton Sea and local 

sinks from the southerly boundary of the Lahontan region 

to the California-Mexico boundary. 

The regions defined and described in this section 

shall be as precisely delineated on official maps of the 

department and include all of the areas within the bound-

ar~es'of the state. 

For purposes of this section the boundaries of 

the state extend three nautical miles into the Pacific Ocean 
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from the line of mean lower low water marking the seaward 

, limits of inland waters and three nautical miles from the 

= 

line of mean lower low water on the mainland and each 

offshore island. 

(Note. Change proposed in (a) to north coastal 
region boundary because present regional bound
ary along center line of Tomales Bay makes that 
bay subject to jurisdiction of two regional 
boards. No problem has arisen yet) but change 
would prevent occurrence of such a problem. 

Recommendation for section offices in the 
Sacramento Valley and the San Joaquin ValleYJ 
in (g), are made because of the large size of 
the Central Valley region, and the hydrologic 
nroblems in the delta that would result from 
dividing the Central Valley region into two 
regions. 

The definition of coastal waters added to this 
section is intended to recognize the extent of 
state jurisdiction oyer coastal waters as being 
consistent with primary state responsibility 
for water quality in this area under the Federal 
Water Pollution Control Act as amended (33 u. S. 
Code 466 et seq.) and is not intended to affect 
the definition of coast line as that term is 
used in the Submerged Lands Act of 1953. 
(43 U. S. Code sections 1301-1315.) 

It is recommended that the sense of the .disclaimer 
in the preceeding paragraph should be expressed in 
a note printed on the face of each official map 
prepared by the department pursuant to Water Code 
section 13200. Hopefully such a disclaimer would 
safeguard against the possibility that a map 
delineating regional board boundaries might be 
used against the State of California in future 
litigation involving mineral deposits in submerged 
land. 

Reference to II department II in this division J unless 
otherwise specified, means the "Department of 
Water Resources lt

.) 

13201. (a) There is in the Resources Agency a 

regional board for each of the regions described in section 

13200. Each board shall consist of the following nine 
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members appointed by the Governor~ each of whom shall 

represent and act on behalf of all the people of the re-

glon and shall reside or have a principal place of business 

within the region: 

(1) One person associated with water supply, 

conservation, and production; 

(2) One person associated with irrigated 

agriculture; 

(3) One person associated with industrial water 

use; 

(4) One person associated with municipal 

goverrunentj 

(5) One person associated with county govern-

ment; 

(6) One person from a responsible nongovern

mental organization associated ~ith recreation, fish> or 

wildlife; 

(7) Three persons not spec1fica~ly associated 

with any of the foregoing categories, two of whom shall 

have special competence in areas related to water qual-

1ty problems. 

(b) Insofar as pract1cable, appointments shall 

be made in such manner as to result in representation on 

the board from all parts of the region. 

(Note. The constitution of the regional board 
membership has been revised. On one hand, the 
expertise brought to boards by members in the 

S BAR -0 0 2 2 3 7 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

-....... -"'-

specific fields has been retained and expanded. 
On the other hand, the composition of the 
regional boards has been broadened to emphasize 
that all board members represent the people of the 
region and not. any special interest of waste 
discharges. This emphasis seems useful and 
necessary. 

By inadvertence, regional boards were removed 
from the Resources Agency by Executive Reorgani
zation Plan No.1 of 196B. It is intended that 
the regional boards be restored promptly as 
members of the Resources Agency by an amendment 
of Gov. Code section 12805, consistent with this 
section. ) 

13202. Each member of a regional board shall be 

apPOinted for a term of four years. Vacancies shall be 

immediately filled by the Governor for the unexpired por-

tion of the terms in which they occur. 

l3203. The official designation of each regional 

board shall be: nCalifornia Water Quality Control Board~ 

Region ll 
• -----------------------

(Note. Although regional boards operate in a 
semi-autonomous manner, the~ are state boards. 
Their unexplained title of I Regional 
Board" has lead to endless confus~on, partic
ularly with respect to proposals to consolidate 
them with local agencies. A new title is 
proposed that will identify them clearly as 
state boards.) 

13204. Each regional board shall hold at least 

six regular meetings each calendar year and such additional 

special sessions as shall be called by the chairman or any 

two members of the regional board. 

13205. Each member of the regional boards shall 

be entitled to receive twenty-five dollars for each day 

while on official business of the board in addition to his 

actual necessary expenses. 
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(Hote. Chc.:1ge would add provision i'or 
entitlement of tHenty-f..i..ve dollars l'0r day 
v:hile on official business of t.he b(J~rd. 
More meetings will bE: required in the future, 
and board members may be called UPOll to par
ticipate in hearing panels. 

Regional boards are regulatory agencies 
performing an important decision-making 
function. ) 

13206. Public officers, 'I.';hether elected or 

appointed, may be appointed to, and may serve contempora-

neously as members of, a regional board. 

Article 2. General Provisions Relating 

• To Powers and Duties of 

Regional Boards 

• 

• 

• 

• 

• 

• 

13220. Each regional board shall: 

(a) Establish an office. 

(b) Select one or its members as chairman at the 

first regular meeting held each year. 

(c) Appoint as its confidential employee, exempt 

from civil service, under paragraph (5) of subdivision (a) 

of Section 4 of Article XXIV of the Constitution, and fix 

the salary of, an executive officer who shall meet technical 

qualifications as defined by the state Water Resources 

Control Board.· The executive officer shall serve at the 

pleasure of the regional board. 

(d) Employ such other assistants as may be 

determined necessary to assist the executive officer. 

13221. M~mbers of the regional board shall be 

empowered to administer oaths and issue subpoenas for the 

attendance and giving of testimony by witnesses and for the 
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production of evidence in any proceedinf, before the board 

in any part of the region. The provisions of Chapter 3 

(commencing with section 1075) of Part 1 of Divisio~ 2 of 

this code (Witnesses and Production of Evidence) shall apply 

to regional boards within their own regions> where they 

shall have the same power as the state board within the state. 

13222. Pursuant to such guidelines as the state 

board may establish, each regional board shall adopt regula-

tions to carry out its powers and duties under this division. 

(Note. New section> based on language in section 
1058. Would include regulations covering organi
zation and procedures at business meetings.) 

13223· (a) Each regional board may delegate any 

of its powers and duties vested in it by this division to 

its executive officer excepting only the following: (1) the 

promulgation of any regulation; (2) the issuance, modifica-

tion, or revocation of any water quality control plan, water 

quality objectives, or waste discharge requirement; (3) the 

issuance, modification, or revocation of any cease and desist 

order; (4) the holding of any hearing on water quality control 

plans; and (5) the application to the Attorney General for 

judiCial enforcement but excluding cases of specific delega-

t10n 1n a cease and desist order and excluding the cases 

described in sections 13002(c) and 13340. 

(b) Whenever any reference is made in this divi

sion to any action that may be taken by a regional board, 

such reference includes such action by its executive officer 

pursuant to powers and duties delegated to h~ by the regional 

board. 

(Note. New section.) 
-50-
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13224. Each regional board may issue policy state

ments relating to any water quality matter within its juris

diction. 

13225. Each regional board, with respect to its 

region, shall: 

(a) Obtain coordinated action in water quality 

control, including the prevention and abatement of water 

pollution and nuisance. 

(b) Encourage and assist in self-policing waste 

disposal programs, and upon application of any person, advise 

the applicant of the condition to be maintained in any dis

posal area or receiving waters into which the waste is being 

discharged. 

(c) Require as necessa~ any state or local agency 

to investigate and report on any technical factors involved 

in water quality control or to obtain and submit analyses of 

water. 

(d) Request enforcement by appropriate federal, 

state and local agencies of their respective water quality 

control laws. 

(e) Recommend to the state board projects which 

the regional bo~rd considers eligible for any financial 

assistance which may be available through the state board. 

(f) Report to the state board and appropriate 

local health officer any case of suspected contamination in 

its region. 

(g) File with the state board, at its request" 

copies of the record of any official action. 
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(h) Take into consideration the effect of its 

actions pursuant to this chapter on the California Water 

Plan adopted or revised pursuant to Division 6 (commencing 

with section 10000) of this code and on any other general or 

coordinated governmental plan looking towa~d the develop-

ment, utilization or conservation of the water resources of 

the state . 

(i) Encourage regional planning and action for 

water quality control. 

(Note. Several ~~endments. Consideration was 
given to language to require the formation of 
regional agencies for waste collection, treat
ment, etc. It was concluded that specific 
statutory language for this purpose should await 
legislative consideration (anticipated for the 
1970 session) of improved annexation leBisla
tion which would permit and require community 
cooperation in this ru1d other fields of urban 
governmental services. Regional boards should 
continue, pursuant to subsection (i), to empha
size the need for regional planning and action 
by local agencies. 

Reference to fonnal and informal meetings deleted 
as an unnecessary limitation. 

subsection Cd) modified for clarification and 
word nrespectiveH added. Subsection (e) of 
pre3ent statute" removed to Article 3. Sub
section (g), formerly (h), broadened. New 
subsection (h) based on section 13052.1 • 
Subsection (i) combined with (c), and modified 
to el~inate restriction to wells or water 
analyses.) , 
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Article 3. Regional Water Quality 

Control Plans 

13240. Each regional board shall formulate and 

adopt water quality control plans for all areas within the 

region. Such plans shall conform to the pol~cies set forth 

in Chapter 1 (commencing with section 13000) of this divi

sion and any state pelley for water quality control. 

During the process of formulating such plans the regional 

boards shall consult with and consider the recommendations 

of affected state and local agencies. Such plans shall be 

periodically reviewed and may be revised. 

(Note. This section is based on section 13052(e). 

See definition of "water quality control plan II • 

It consists of the designation for the waters 
within a specified area of (1) beneficial uses 
to be protected, (2) water quality objectives 
to protect those uses, and (3) a program of 
implementation or enrorcement. 

Although plans are to be periodically reviewed, 
water quality objectives should be set on a 
long-range basis. If a review shows that there 
has been no change in beneficial uses, and that 
the objectives properly and reasonably protect 
those uses, there would probably be no need to 
change the objectives. A change to another 
beneficial use J as from irrigation to domestic 
or municipal use, could require the upgrading 
of objectives. Any reasonable adjustment. 
should be made.) 

13241. Each regional board shall establish such 

water quality objectives in water quality control plans as 

in its judgment will ensure the reasonable protection of 

beneficial uses and the prevention of nuisance; however, 

it 1s recognized that it may be possible for the quality 

-53- , 

._-------.-----------_._---_._------- --.. --.-.-----

S BAR -0 0 2 2 4 3 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

of water to be changed to some degree without unreasonably 

affecting beneficial uses. Factors to be considered by a 

regional board in establishing water quality objectives 

shall include but not necessarily be limited to all of the 

following: 

(a) Past, present, and probable future benefici~l 

uses of water. 

(b) Environmental characteristics of the hydro

graphic unit under consideration. 

(c) Water quality conditions that could reason

ably be achieved through the coordinated control of all 

factors which affect water quality in the area. 

(d) Economic considerations. 

(Note. New section.) 

13242. The program of implementation ~or achiev

ing water quality objectives shall include, but not be 

limited to: 

(a) A description of the nature of actions which 

are necessary to achieve the objectives, including recom-

mendations for appropriate action by any entity, public or 

private .. 

(b) A time schedule ror the actions to be taken. 

(c) A description of surveillance to be under

taken to determine compliance with objectives. 

(Note. New section.) 

13243. A regional board, in a water quality con-

trol plan or in waste discharge requirements, may specify 
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certain conditions or areas where the discharge of waste, 

or certain types of waste~ will not be permitted. 

(Note. Based on section 13054.3. Hord Ifdirect ll 

before Irdischarge" has been deleted, to cover 
situations, as in certain lava areas, where an 
indirect discharge can threaten domestic water 
supplies as much as a direct discharge can do so. 
IICertain types of waste" added to cover situa
tions where a complete prohibit.ion of discharges 
is not required or desired.) 

13244. The regional boards shall not adopt any 

water quality control plan unless a public hearing is first 

held~ after the giving of notice of such hearing by publica-

tion in the affected county or counties pursuant to section 

6061 of the Government Code. When the plan proposes to 

prohibit discharges of waste pursuant to section 13243, 

similar notice shall be given by publication pursuant to 

section 6061.3 of the Government Code. 

(Note. Based on section 13052.2) 

13245. A water quality control plan, or a revi-

sion thereof~ shall not become effective unless and until 

it 1s approved by the state board. The state board may 

approve such plan, or return it to the regional board for 

further consideration and resubmission to the state board. 

~pon resubmiss~on the state board may either approv~ or, 

after a public hearing in the affected region, revise and 

approve such plan. 

(Note. Based on section 13052.2, but in case 
of deadlock would permit state board to revise 
plan after holding hearing in local region.) 

13246. The state board shall act upon any water 

quality control plan within 60 days after the regional 
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board has submitted such plan to the state board, or 90 

days after resubmission of such plan. 

(Note. The 60-day provision based on section 
13052.2.) 

13247. State offices, departments, and boards, 

in carrying out activities which may affect water quality, 

shall comply with water quality control plans approved by 

the state board unless otherwise directed or.authorized by 

statute, in which case they shall indicate to the regional 

boards in writing their authority for not complying with 

such plans. 

(Note. Based on present section 13052.3. 
Eliminates ambiguous word r1cognizance Ir. ) 

Article 4. Waste Discharge 

• Requirements 

• 

• 

• 

• 

• 

13260. (a) Any person discharging waste or pro

posing to discharge waste within any region, other than 

into a community sewer system, and any person who is a 

citizen, domiciliary, or political agency or entity of 

this state discharging waste or proposing to discharge 

waste outside the boundaries of the state in a manner that 

could affect the quality of the waters of the state within 

any region, shall file with the regional board of that 

region a report of the discharge, containing such informa

tion as may be required by the board. 

(b) Every such person discharging waste shall 

file with the regional board of that region a report or 
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any material change or proposed change in the character, 

location, or volume of the discharge. 

(c) Each report under this section shall be 

sworn to or submitted under penalty of perjury. 

Cd) Each report under this section shall be 

accompanied by a filing fee of not to exceed 

dollars ($ _____ ) according to a reasonable fee schedule 

established by the state board. 

(Note. The state board is now studying possible 
amounts of filing fees to accompany reports, and 
1s expected to conclude its study in the near 
future, in time to amend this section accordingly.) 

(e) When a report filed by any person pursuant 

to this section is not adequate in the judgment of the 

regional board, the board may require such person to supply 

such additional information as it deems necessary. 

(Note. Based on existing sections 13053 and 
13054. If forms are used for reports of waste 
discharges, the same should be adopted by 
regional board regulation, pursuant to section 
13222~ and should show statements to be made 
unde; penalty of perjury. 

For waiver of the filing of reports, see sec
tion 13269. 

Waiver provision relates in part to fact that 
many local health agencies, city and county, 
are available and must continue to play a major 
role in controlling and eliminating domestic 
waste problems. Local control is by enforcement 
of ordinances regarding underground disposal of 
sewage from individual premises, both residential 
and commercial. Waiver provision can and should 
also be used to relate to farming and other land 
use as long as reasonable practices are observed. 

It will be necessary for the state board to 
establish by regulation what constitutes a 
"material change!!, referred to in (b), or 
guidelines .with respect thereto. 
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Filing fees in (d) would contribute to Clean-Up 
and Abatement Account in section 13441.) 

13261. Any person failing to furnish a report 

under section 13260 when so requested by a regional board 

or falsifying any information provided under said section 

is guilty of a misdemeanor. 

(Note. Based on section 13054.4.) 

13262. The Attorney General, at the request of 

the regional board, shall petition the superior court for 

the issuance of a temporary restraining order, temporary 

injunction, or permanent injunction~ or combination thereof, 

as may be appropriate, requiring any person not complying 

with section 13260 to comply therewith. 

13263. (a) The regional board, after any neces-

sary hearing, shall prescribe requirements as to the nature 

of any proposed discharge, existing discharge, or material 

change therein, except discharges into a community sewer 

system, with relation to the conditions existing from time 

to time in the disposal area or receiving waters upon or 

into which the discharge is made or proposed. The require

ments shall implement relevant water quality control plans~ 

if any have been adopted, and shall take into consideration 

the beneric1al uses to be protected, the water quality 

objectives reasonably required for that purpose, other 

waste discharges, the need to prevent nuisance, and the 

provisions of section 13241. 

(b) A regional board, -in prescribing re~uire

ments, need not authorize the utilization of the full 
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waste assimilation capacities of the receiving waters. 

(c) The requirements may contain a time schedule, 

subject to revision in the discretion of the board. 

(d) The board ~~y prescribe requirements although 

no discharge report has been filed. 

(e) Upon appl~cation by any affected person or 

on its own motion, the regional board may review and revise 

requirements. All requirements shall be reviewed period-

ically. 

(f) The regional board shall notify in writing 

the person making or proposing the discharge or the change 

therein of the discharge requirements to be met. After 

receipt of such notice, the person so notified shall pro-

vide adequate means to meet such requirements. 

(g) No discharge of waste into the waters or the 

state, whether or not such discharge is made p'ursuant to 

waste discharge requirements, shall create a vested right 

to continue such discharge. All discharges of waste into 

waters of the state are privileges, not rights. 

(Note. Based on sections 13002, 13054, 
13054.1, and 13054.2. 

Subsection (b) authorizes the region~l board, 
among other things, to maintain a margin of 
safety in its requirements to assure protec
tion o~ all beneficial uses.) 

13264. (a) No such person shall initiate any 

new discharge of waste or make any material change in any 

discharge prior to the filing of the report required by 

section 13260 nor shall any such person do so thereafter 
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and prior to (1) the issuance of waste discharge require

ments pursuant to section 13263, (2) the expiration of 120 

days after his compliance with section 13260, or (3) the 

regional board's waiver pursuant to section 13269, which

ever of (1), (2)~ or (3) occurs first. 

(b) The Attorney General, at the request of a 

regional board~ shall petition the superior court for the 

issuance of a temporary restraining order, preliminary 

.~'.:. 

injunction, or permanent injunction, or combination thereof, 

as may be appropriate, prohlbltlng forthwith any person who 

is violating or threatening to violate this section from 

(1) discharging the waste in question or (2) making any 

material change therein, whichever of (l) or (2) is appli-

cable. 

(Note. Section does not apply to existing dis
charges~ unless a material change. The prohibi
tion of this section would not apply in cases 
where the filing of a report of waste discharge 
is waived by the regional board, because then 
there would be no flreport required by section 
13260 11

• The regional board could require that 
a report be filed, but then waive the provisions 
of this section pursuant to section 13269. 

Minimum required processing time from receipt of 
a report of waste discharge to adoption of a 
resolution specifying requirements is about 60 
days. Some boards will meet only once every 
60 days. A report received 10 days after a 
board meeting would have to be processed in 
either 50 days or 110 days. 120 days appears 
to be a reasonable time to allow for processing 
reqUirements without undue burden on regional 
board staffs. Regional board could take as long 
as necessary to prescribe waste discharge require
ments, but could not prohibit the discharge pur
suant to this section after expiration of the 
120 days until after issuance of the discharge 
requirements. ) 
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13265. Any person discharging waste in violation 

of section 13264, after such violation has been called to 

his attention in writing by the regional board, is guilty 

of a misdemeanor. Each day of such discharge shall consti-

tute a separate offense. 

13266. Pursuant to such regulations as the 

regional board may prescribe, each city, county, or city 

and county shall notify the regional board of the filing 

of a tentative subdivision map, or of any application for 

a building permit which may involve the discharge of waste, 

other than discharges into a community sewer system and 

discharges from dwellings involving five-family units or 

less. 

(Note. New section. This section will help 
regional boards anticipate water quality 
problems before they develop.) 

13267. (a) A regional board, in establishing 

or reviewing any water quality control plan or waste dis-

charge requirements~ or in connection with any action 

relating thereto, may investigate the quality of any waters 

of the state within its region. 

(b) In such an investigation, the regional board 

may require that any person discharging or proposing to 

discharge waste within its region or any citizen or domi-

ciliary~ or political agency or entity of this state dis

charging or proposing to discharge waste outside of its 

region that CQuld affect the quality o~ waters within its 

region shall furnish, under penalty of perjury~ such 
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technical or monitoring program reports as the board may 

. :--.... ~-. 

specify; provided that the burden, including costs, of such 

reports shall bear a reasonable relationship to the need 

~or the report and the benefits to be obtained therefrom. 

When requested by the person furnishing a report, 

the portions of a report which might disclose trade secrets 

or secret processes shall not be made available for inspec-

tion by the public but shall be made available to govern-

mental agencies ~or use in making studies; provided, however~ 

that such portions of a report shall be available for use by 

the state or any state agency in judicial review or enforce-

ment proceedings involving the person furnishing the report. 

(e) In such an investigation, the regional board 

may inspect the facilities of any such person to ascertain 

whether the purposes of this division are being met and 

waste dishcarge requirements are being complied with. Such 

inspection shall be made with the consent of the owner or 

possessor of such facilities or~ if such consent is refused, 

with a warrant duly issued pursuant to the procedure set 

forth in Title 13 (commencing with section 1822.50) of 

Part 3, Code o~ Civil Procedure; provided, however, that in 

the event of an emergency affecting the public health or 

safety such inspection may be made without consent or the 

issuance of a warrant. 

(Note. Section 13055, modified. The warrant 
procedure is added to meet legal requirements.) 
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13268. Any person failing or refusing to fur

nish technical or monitoring program reports as required 

by subdivision (b) of section 13267 or falsifying any 

information provided therein is guilty of a misdemeanor. 

13269. The provisions of subdivision (a) and 

(b) of section 13260, subdivision (a) of section 13263, 

or subdivision (a) of section 13264 may be waived by a 

regional board as toa specific discharge or a specific 

type of discharge where such waiver is not against the 

public interest. Such waiver shall be conditional and may 

be terminated at any time by the board. 

(Note. New section. Combines waiver provisions.) 
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Chapter 5. Enforcement and Imp1ementatlon* 

Article 1. Administrative Enforcement and 

Remedies by Regional Boards 

13300. Whenever a regional board finds that a 

discharge of waste is taking place or threatening to take 

place within its region that violates or will violate require-

ments prescribed by the regional board or that the waste col-

lectlon, treatment, or disposal facilities of a discharger 

* When a regional board finds an actual or threatened viola
tion of its waste discharge requirements is o~curring, it can 
issue administrative orders to obtain compliance. It can also 
direct the discharger to clean up or pay for the costs of 
clean up of a waste; and, in the case of nonoperating facili
ties (~., abandoned mines), it can enforce a lien on the 
property involved to repay costs of correction by the board 
or other public agency. 

Any aggrieved person -- ~., discharger, downstream user, 
conservationist organization -- may appeal a decision of a 
regional board to the state board upon the ground that the 
regional board1s decision is too strict or that it is not 
strict enough. 

Any aggrieved person may appeal a state board decision to the 
superior court, but failure to do so does not preclude a 
challenge to the validity of a board decision during enrorce
ment proceedings that may be brought thereafter -- e.g., to 
enjoin violation or regional or state board orders. 

Normally, the boards may only specify the end result and can
not specify the means to be undertaken by the discharger to 
achieve those ends -- an approach carrie0 over from the prior 
act. During judicial proceedings, however, the court may find 
that a decree simply prohibiting a certain discharge cannot do 
the job (~.g.,. in the ease of a city, whose sewer system c~~not 
be closed-aQwn); and in such a case, the court may specify 
means to be undertaken by the discharger for compliance with 
its decree. 

In an emergency situation, the state may seek summary judicial 
abatement of a harmful discharge or condition. 

Civil monetary remedies (sometimes called IIcivil penalties ll
) 

may be recovered from a discharger in a judicial proceeding 
where intentional or negligent violations of board orders are 
~nvol ved. 

All civil actions are to be brought by the Attorney General in 
the name o~ the People of the State of California. 
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are approaching capacity, the board may require the discharger 

'to submit for approval or the board, with such modifications 

as it may deem necessary, a detailed time schedule of specific 

actions the discharger shall take in order to correct or pre

vent a violation of requirements. 

13301. When a regional board finds that a dis-

charge of waste is taking place or threatening to take place 

within its region in violation of requirements or discharge 

prohibitions prescribed by the regional board, the board may 

issue an order to cease and desist and direct that those 

persons not complying with the requirements or discharge 

prohibitions (a) comply forthwith, (b) comply in accordance 

with a time schedule set by the board, or (c) in the event 

of a threatened violation, take appropriate remedial or 

preventive action. In the event of an existing or threatened 

violation of waste discharge requirements in the operation of 

a community sewer system, cease and desist orders may restrict 

or prohibit the volume, type, or concentration of waste that 

might be added to such system. Cease and- desist orders may 

be issued directly by a board, after notice and hearing, or 

in accordance with the procedure set forth in section 13302. 

(Note. Based in part on present procedures in 
section 13060. The Study Panel does not approve 
of the former practice of using cease and desist 
orders to assist waste dischargers in obtaining 
federal financial assistance under P.L. 660, 
84th Congress. It is understood that the state 
board is in the process or revising its regula-
tions to eliminate this practice.) 

13302. (a) Hearings for consideration of issuance 

of a cease and desist order may be conducted by hearing 
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panels designated by the regional board, each panel to con-

sist of three or more members of the board as it may specify_ 

A member of the board may serve on more than one panel. 

(b) Due notice of the hearing shall be given to 

all affected persons. After the hearing J the panel shall 

report its proposed decision and order to the regional board 

and shall supply a copy to all parties who appeared at the 

hearing and requested a copy. Members of the panel are not dis-

qualified from sitting as members of the board in deciding 

the matter. The board~ after making such independent review 

of the record and taking such additional evidence as may be 

necessarYJ may adopt, with or without revision, the proposed 

decision and order of the panel. 

13303. Cease and desist orders of the board shall 

become effective and final as to the board upon issuance 

thereof. Copies shall be served forthwith by registered mail 

upon the person being charged with the violation of the require-

ments and upon other affected persons who appeared at the 

hearing and requested a copy. 

13304. (a) Any,person who discharges waste into 

the waters of this state in violation of any waste discharge 

requirement or other order issued by a regional board, or who 

intentionally or negligently causes or permits any waste to be 

deposited where it is discharged into the waters of the state 

and creates a condition of pollution or nuisance, shall upon 

order of the regional board clean up such waste or abate the 

effects thereof. Upon failure of any person to comply with 

such cleanup or abatement order, the Attorney General, 
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at the request of the board, shall petition the superior 

court for that county for the issuance of an injunction re

quiring such person to comply therewith. In any such suit, 

the court shall have jurisdiction to grant a prohibitory or 

mandatory injunction, either preliminary or permanent, as 

the facts may warrant. 

(b) If such waste 1s cleaned up or the effects 

thereof abated by any governmental agency after issuance of 

a cleanup or abatement order, such person shall be liable to 

that governmental agency to the extent of the reasonable 

costs actually incurred in cleaning up such waste or abating 

the effects thereof. The amount of such costs shall be re-

coverable in a civil action by, and paid to, such govern-

mental agency and the state board to the extent of the latter1s 

contribution to the cleanup costs from the State Water Pollu-

tion Cleanup and Abatement Account. 

(Note. New section. If this section and sec
tion 13350 (civil monetary remedies) are enacted, 
section 151 of the Harbors and Navigation Code 
should be amended (see below) and section 152 
should be repealed.) 

13305. (a) Upon determining that a condition of 

pollution or nuisance exists which has resulted from a non-

operating industrial or business location within its region, 

a regional board may cause notice of such condition to be 

posted upon the property in question. The notice shall state 

that such condition constitutes either a condition of pollu-

tion or nuisance which must be abated by correction of such 

condition, otherwise it will be corrected by the city, 

county, other public agency, or regional board at the 
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property owner's expense. Such notice shall further state 

that all property owners having any objections to the pro

posed correction of such condition may attend a hearing to 

be held by the board at a time not ~ess than 10 days from 

the posting of the notice. 

(b) Notice of the hearing prescribed in this sec

tion shall be given in the county where the property is 

located pursuant to section 6061 of the Government Code. 

(c) In addition to posting and publication, notice 

as required in this section shall be mailed to the property 

owners as their names and addresses appear from the last 

equalized assessment roll. 

(d) At the time stated in the notices, the board 

shall hear and consider all objections or protests, if any, 

to the proposed correction of the condition, and may contin'ole 

the hearing from time to time. 

(e) After final action is taken by the board on 

the disposition of any protests or objections, or in case 

no protests or objections are received J the board shall re-

quest the city, county, or other public agency in which the 

conditions of ~ollution or the nuisance exists to abate it. 

In the event that such city, county, or other public agency 

does not abate such condition within a reasonable time the 

board shall cause the condition to be abated. It may proceed 

by'force account, contract or other agreement or any other 

method deemed most expedient by the board, and shall apply 

to the state board for the necessary funds. 
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(f) The owner of the property on which the condi-

~ion exists, or is created, is liable tor all reasonable costs 

incurred by the board or any City, county~ or public agency 

in abating the condition and the amount of the cost for abat-

ing the condition upon the property in question shall consti

tute a lien upon the property and notice of such lien and the 

amount thereof shall be recorded in the county in which the 

property is located. Such lien may be foreclosed by an ac

tion brought by the city> county, other public agency~ or 

state board, on behalf of the regional board, for a money 

jUdgment. Money recovered by a judgment in ravor or the 

state board shall be returned to the State Water Pollution 

Cleanup and Abatement Account. 

(g) As used in this section, the w6rds "nonoperat

inglr or rlnot in operation rl mean the business is not conduct-

ing routine operations usually associated with that kind of 

business .. 

(Note. Legislative finding and declaration 
relating to this section is not proposed to 
be included in Water Code, and is placed near 
end of this proposed legislative bill.) 

Article 2. Admlnistrative Enforcement 

And Remedies by the State 

Board 

13320. (a) Upon petition by any aggrieved person 

or upon its own motion~ the state board may at any time re

view any action or failure to act by a regional board under 

Article 4 (commencing with section 13260) of Chapter 4 of 

this division or under Chapter 5 (commencing with section 

13300) o~ this division. 
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(b) The evidence before the state board shall 

consist of (1) the record before the regional board~ and 

(2) any other relevant evidence which~ in the judgment of 

the state board~ should be considered to effectuate and 

implement the policies of this division. 

(c) The state board may find the regional board 

action or inaction to be appropriate and proper. Upon finding 

that the action of the regional board, or the failure of the 

regional board to act, was inappropriate or improper, the 

state board may (1) direct that the appropriate action be 

taken by the regional board, (2) refer the matter to any 

other state agency having jurisdiction, (3) take the appro

priate action itself, or (4) any combination of the foregoing. 

In taking any such action, the state board is vested with all 

the powers of the regional boards under this division. 

(d) In the event a waste discharge in one region 

affects the waters in another region and there is any dis

agreement between th~ regional boards involved as to the 

requirements which should be established~ either regional 

board may submit the disagreement to the state board which 

shall determine the applicable requirements. 

(Note. Based on repealed sections 13025 and 
13025.5. The state board has a discretion 
whether to review any action or failure to 
act by a regional board. The state board will 
have to prOVide, by regulations~ criteria to 
guide further proceedings before a regional 
board in a matter on review before the state 
board. ) 

13321. (a) In the case of a review by the state 

board under section 13320, the state board~ upon notice and 
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a hearing, may stay in whole or in part the effect of the 

decision and order of a regional board or of the state board. 

(b) If a petition is filed w~th the sUperior court 

to review a decision of the state board, any stay in effect 

at the time of the filing of the petition shall remain in effect 

by operation of law for a period of twenty days from the date 

of the filing of such petition. 

Article 3. Judicial Review and 

Enforcement 

13330. (a) Within thirty days after service or a 

copy of a decision and order issued by the state board under 

section 13320, any aggrieved party may file with the superior 

court a petition for a writ of mandate for review thereof. 

Failure to file such an action shall not preclude a party 

from challenging the reasonableness and validity of a deci-

sion or order of a regional board or the state board in any 

judicial proceedings brought to enforce such decision or 

order or for other civil remedies. 

(b) The evidence before the court shall consist 

of the record before the state board, including the regional 

board's record, and any other relevant evidence which, in 

the judgment of' the court, should be c.onsidered to effec

tuate and implement the policies o~ this division. In every 

such case~ the court shall exercise its independent judgment 

on the evidence. 

(c) Except as otherwise provided herein, the pro

visions of subdivisions (e) and (f) of section 1094.5 of the 

Code of Civil Procedure shall govern proceedings hereunder. 
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13331. (a) Upon the failure of any person or 

persons to comply with any cease and desist order issued 

by a regional board or the state board, the Attorney General, 

upon request of the board, shall petition the superior court 

for the issuance of a preliminary or permanent injunction, 

or both, as may be appropriate, restraining such person or 

persons from continuing the discharge in violation of the 

cease and desist order. 

(b) The evidence before the court shall consist of 

the record before the regional board or state board, or both, 

and any other relevant evidence which, in the judgment of the 

court, should be considered to effectuate and implement the 

policies of this division. In every such case, the court 

shall exercise its independent judgment on the evidence. 

(c) The court shall issue an order directing 

defendants to appear before the court at a time and place 

certain and show cause Why the injunction should not be 

issued. The court may grant such prohibitory or mandatory 

relief as may be warranted. 

(d) The court may stay the operation of the cease 

and desist order. Any such stay may be imposed or continued 

only i~ it is not against the public interest. 

Article 4. Summary Judicial Abatement 

13340. Whenever a regional board finds that a dis

charge of waste within its region is taking place or threaten

ing to take place which does or Will cause a condition of 

pollution or nuisance, constituting an emergency requiring 

immediate action to protect the public health, welfare, or 
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safety, the Attorney General, upon request of the board, 

shall petition the superior court to enjoin such discharge. 

The court shall have jurisdiction to grant such prohibitory 

or mandatory injunctive relief as may be warranted by way 

of temporary restraining order, preliminary injunction, and 

permanent injunction. 

Article 5. Civil Monetary Remedies 

13350. (a) Any person who intentionally or neg-

ligently violates any cease and desist order hereafter issued, 

reissued, or amended by a regional board or the state board 

may be liable civilly in a sum of not to exceed six thousand 

dollars ($6,000) for each day in which any violation occurs. 

(b) The Attorney General, upon request of the 

regional or state board, shall petition the superior court 

to impose, assess and recover such sums. 

(Note. The concept of civil monetary remedies 
(or civil penalties) is not new in the California 
law. Section 151 of the Harbors and Navigation 
Code authorizes recovery of a civil penalty of 
$6,000 for any intentional or negligent spilling 
of oil into state waters~ See also section 17536 
of the Business and Professions Code ($2,500 civil 
penalty for each violation of prohibition against 
false advertising.) 

A recent review of the laws of other states shows 
that a substantial number include civil penalties 
or fines~ many times along with possible impris
onment. The Wisconsin statute provides for a 
$5,000 fine ror each day of violation.) 

Article 6. General Provisions Relating 

To Enforcement and Review 

13360. No waste discharge requirement or other 

order of a regional or state board or decree of court is-

sued under the provisi~ns of this division shall specify 
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the design, location, type of construction or particular 

manner in which compliance may be had with such requirement, 

order or decree, and the person so ordered shall be permitted 

to comply therewith in any lawful manner; provided, however, 

that if the court, in an action for an injunction brought 

pursuant to section 13331, finds that the enforcement of an 

injunction restraining the discharger from discharging waste 

would be impracticable, the court shall have the power to 

issue any order reasonable under the circumstances requiring 

specific measures to be undertaken by the discharger to comply 

with the discharge requirements, order or decree. 

13361. (a) Every ciVil action brought under the 

provisions of this division at the request of a regional 

board or the state board shall be brought by the Attorney 

General in the name of the People of the State of California 

and any such actions relating to the same discharge may be 

joined or consolidated. 

(b) Any civil action brought pursuant to this divi-

sion shall be brought in a county in which the discharge is 

made J or proposed to be made. 

(c) In any civil action brought purGuant to this 

division in which a temporary restraining order, preliminary 

injunction, or permanent injunction is sought, it shall not 

be necessary to allege or prove at any stage of the proceeding 

that irreparable damage will occur should the temporary restrain

ing order 3 preliminary injunction~ or permanent injunction not 

be issued 3 or that the remedy at law is inadequate, and the 
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temporary restraining order~ preliminary injunction} or 

permanent injunction shall issue without such allegations 

and without such proof. 

(Note. Subsection (c) merely confirms the 
rule of law that would be applicable even 
in its absence.) 
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Chapter 6. State Financial 

Assistance 

• 

Article 1. State Water Quality 

• Control Fund 

• 

• 

• 

• 

• 

• 

• 

• 

13400. As used in this chapter, unless otherwise 

apparent from the context: 

(a) "F\m.dlr means the State Water Quality Control 

Fund. 

(b) IlPubl·ic agencyll means any city, county ~ dis-

trict, or other political subdivision of the state. 

(c) "Facilities means either or both (1) facil-

ities for the collection, treatment, or export of sewage 

when necessary to prevent water pollution or (2) facilities 

to reclaim waste waters and to convey reclaimed water. 

(Note. See definition of IIreclaimed waterU 
in section l3050.) 

13401. The State Water ~uality Control Fund is 

continued in existence. The following moneys in the fund 

are·appropriated, without regard to fiscal years, for 

expenditure by the state board in making loans to public 

agencies in accordance with the provisions of this chapter: 
I 

(a) The balance of the original moneys deposited 

therein. 

(b) Any money repaid thereto. 

(c) Any remaLning balance of the money in the 

fund deposited therein after the specific appropriations 

for loans to the South Tahoe Public Utility District, the 
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North Tahoe Public Utility District~ the Tahoe City Public 

Utility District, the Truckee Sanitary Distrlct~ and to any 

other governmental entity in the areas served by such dis

tricts have been made. 

Article 2. Loans to Local Agencies 

13410. Applications for construction loans under 

this chapter shall include: 

(a) A description of the proposed raci1ities. 

(b) A statement of facts showing the necessity 

for the proposed facilities and showing that funds of the 

public agency are not available for financing such facil

ities and that the sale of revenue or general obligation 

bonds through private financial institutions is impossible 

or would impose an unreasonable burden on the public agency. 

(c) A proposed plan for repaying the loan. 

(d) other information as required by the state 

board. 

13411. Upon a determination by the state board 7 

after consultation with the State Board of Public Health, 

that (a) the facilities proposed by an applicant are nec

essary to the health or welfare of the inhabitants of the 

state, (b) that the proposed facilities meet the needs of 

the applicant, (c) that funds of the public agency are not 

available for ~inancing such facilities and that the sale 

of revenue or general obligation bonds through private 

financial institutions is impossible or would impose an 

unreasonable burden on the public agency, Cd) that the 
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proposed plan for repayment is feasible, (e) in the case of 

facilities proposed under section l3100(c) (1) that such 

facilities are necessary to prevent water pollution, and 

(f) in the case of fac~lities proposed under section 

13100(c) (2) that such facilities will produce reclaimed 

water and that the public agency has adopted a feasible 

program for use thereof, the state board, subject to approv-

al by the Director of Finance, may loan to the applicant 

such sum as it determines is not otherwise available to the 

public agency to construct the proposed facilities. 

13412. No loan shall be made to a public agency 

unless it executes an agreement with the state board under 

which it agrees to repay the amount of the loan> with inter-

est, within 25 years following, at the election of the state 

board and with the concurrence of the Director of Finance, 

a lO-year moratorium on prinCipal and interest payments. 

Except as otherwise provided in this section, the interest 

shall be at a rate equal to the average, as determined by 

the state board, of the net interest costs to the state on 

the sales of general obligation bonds of the state that 

occurred during the calendar year immediately preceding 

the calendar year in which the interest falls due. The 

interest falling due after the moratorium shall be payable 

at the last rate applied during the moratorium. However, 

when the applicable average of the net interest costs to 

the state 1s not a multiple of one-tenth of I percent, the 

interest rate shall be at the multiple of one-tenth of 

1 percent next above the applicable average of the net 

interest costs. -79-
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The interest rate applicable to any loan made 

pursu~~t to this chapter for which an application was filed 

prior to January 1, 1967, shall be at the rate of 2 percent. 

13413. It is the policy of this state that, in 

making construction loans under this article> the state 

board should give special consideration to facilities pro

posed to be constructed by public agencies in areas in 

which further construction of buildings has been halted by 

crder of the Department of Public Health or a local health 

department, or both, or notice has been given that such an 

order is being considered; provided, however, that each of 

the public agencies designated in this section shall other

wise comply with all of the other provisions of this chapter. 

13414. All money received in repayment or loans 

under this chapter shall be paid to the State Treasurer and 

credited to the fund. 

13415. (a) Loans may be made by the state board 

to public agencies to pay not more than one-half or the 

cost of studies and investigations made by such public 

agencies in connection with waste water reclamation . 

(b) Not more than a total or two hundred thou

sand dollars ($200,000) shall be loaned pursuant to this 

section in any fiscal year, and not more than fifty thou

sand dollars ($50,000) shall be loaned to any public agency 

in any fiscal year pursuant to this section. In the event 

that less than two million dollars ($2,000,000) is available 

in any fiscal year for loans under this article> then not 
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more than 10 percent of the available ~~ount shall be avail

able for loans for studies and investigations pursuant to 

this section. 

(c) Applications for such loans shall be made 

in such form, and shall contain such information~ as may 

be required by the state board. 

(d) Such loans shall be repaid within a period 

not to exceed 10 years~ with interest at a rate established 

in the manner provided in section 13112. 

13416. Before a public agency may enter into a 

contract with the state board for a construction loan under 

this chapter, the public agency shall hold an election on 

the proposition of whetner or not the public agency shall 

enter into the proposed contract and more than 50 percent 

of the votes cast at such election must be in favor of such 

proposition. 

13417. The election shall be held in accordance 

with the following provisions: 

(a) The procedure for holding an election on the 

incurring of bonded indebtedness by such public agency shall 

be utilized for an election of the proposed contract as 

nearly as the same may be applicable. Where the law appli

cable to such agency does not contain such bond election 

procedure, the procedure set forth ~ the Revenue Bond Law 

of 1941 (Chapter 6 (commencing with section 54300) Part 1, 

Division 2, Title 5 of the Government Code), as it may now 

or hereafter be amended, shall be utilized as nearly as the 

same may be applicable. 
-81-
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(b) No particular form of ballot is required. 

(c) The notice of the election shall include a 

statement of the time and place or the election, the purpose 

of the electlon7 the general purpose of the contract 7 and 

the maximum amount of money to be borrowed from the state 

under the contract. 

(d) The ballots for the election shall contain 

a b~ief statement of the general purpose of the contract 

substantially as stated Ln the notice of the election, shall 

state 'the maximum amount of money to be borrowed from the 

state under the contract, and shall conta~ the words 

tlExecutlon of' contract--Yes" and tlExecution of contract--

{e) The elect~on shall be held in the entire 

public agency except where the public agency proposes to 

contract with the st.ate board on behalf of a speci:fied por

tion, or of specified portions, of the public agency, in 

which case the election shall be held ~ such portion or 

portions of the public agency only. 

Article 3. State Water Pollution Cleanup 

And Abatement Account 

13440. There is in the State Water Quality 

Control Fund the state Water Pollution Cleanup and Abate

ment Account (hereina.fter called the tfaccountll), to be 

administered by the state board. 

13441. There is to be paid into the account all 

moneys from the following sources: 
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(a) All moneys appropriated by the Legislature 

for the accOi.mt. 

(b) All moneys contributed to the account by any 

person and accepted by the state board . 

(c) One-half of all moneys collected by way of 

criminal penalty and all moneys collected civilly under 

any proceeding brought pursuant to any provision of this 

division. 

(d) All moneys collected by the state board for 

the account under section 13304. 

(e) All moneys paid for the filing of a report 

of discharge under section l3260. 

13442. Upon application by a public agency with 

authority to clean up a waste or abate the effects thereof, 

the state board may order moneys to be paid from the account 

to the agency to assist it in cleaning up the waste or 

abating its effects on waters of the state. The agency 

shall not become liable to the state board for repayment 

of such moneys, but this shall not be any defense to an 

action brought pursuant to subdivision (b) of section 13303 

for the recovery of moneys paid hereunder. 
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Chapter 7. Water Reclamation 

Article 1. Short Title 

13500. This chapter shall be known as and may be 

cited as the Water Reclamation Law. 

Article 2. Declaration of Policy 

13510. It is hereby declared that the people of 

the state have a primary interest in the development of facil-

ities to reclaLm water containing waste to supplement eXisting 

surface and underground water supplies and to assist in meet-

ing the future water requirements of the state. 

13511. The Legislature finds and declares that a 

substantial portion of the future water requirements of this 

state may be economically met by beneficial use of recla~ed 

water. 

The Legislature further finds and declares that the 

utilization of reclaimed water by local communities for domes

tic, agricultural, industrial, recreational, and fish and 

wildlife purposes will contribute to the peace, health, sa~ety 

and welfare o~ the people of the state. Use of reclaimed 

water constitutes the development of I'new basic water supplies" 

as that term is used in Chapter 5 (co~encing with section 

12880) of Part 5 of Di~1s1on 6. 

13512~ It is the intention of the Legislature that 

the state undertake all possible steps to encourage develop

ment of water reclamation .facilities so tha.t reclaimed water 

may be made available to help meet the growing water require-

ments of the state. 
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Article 3. state Assistance 

13515. In order to imple.ment the poJ-1cy decla.ra-

tions of this chapter, the state board is authoriz.ed to 

provide loans for the development of water reclamation 

fac iIi ties, or for studies and investigations ~.n connection 

with water reclamation, pursuant to the provisj.ons of Chap

ter 6 (commencing with section 13400) of this division. 

Article 4. Regulation o:f Reclamation* 

13520. As used in this article u rec l.amation 

crlter1a ll are the levels of consti.tuents at: reclaimed water, 

and means for assurance of reliability under tt.e design 

concept which will result in reclaimed water s8.fe from the 

standpoint of public health, for the uses to be: made. 

'* section 13050(n) provides: II 'Reclaimed water' means water 
which, as a result of treatment of' waste, is su.itable for a 
direct beneficial use or a controlled use that would not 
otherwise occur.1r 

To assure the protection of public hea.lth when reclaimed 
water is used, section 13521 provides for the establish
ment of statewide reclamation criteria. by the state Depart
ment of Public Health. It is then the duty of each regional 
board, when it finds that a specific situation requires 
such action, to establish water reclamation reqUirements 
pursuant to section 13523. Note that such water reclamation 
requirements shall include, or be in conrormance with, the 
statewide reclamation criteria. 

Establishment of and compliance with water reclamation re
quirements are of particular importance when a direct use 
(not an indirect, controlled use) is made of the reclaimed 
water. Note that section 13524 provides that waste dis
charge requirements (in addition to water reclamation re
quirements) may also be established if a discha.rge is 
involved. 
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-13521. The State Department of Public Health 

shall establish statewide reclamation criteria for each vary-

ing type of use of reclaimed water where such use involves 

the protection of public health. 

13522. Whenever the state Department of Public 

Health finds that a contamination exists as a result of use 

of reclaimed water, the department shall order the contamina-

tion abated in accordance with the procedure provided for in 

Chapter 6 (commencing with section 5400) of Part 3, Divi

sion 5 of the Health and Safety Code. 

13523. Each regional board, a~ter consulting with 

and receiving the recommendations of the State Department of 

Public Health, and if it determines such ;action to be neces-

sary to protect the public health, safety, or welfare, shall 

establish water reclamation requirements for water which is 

used or will be used as reclaimed water. Such requirements 

shall include, or be in conformance with, the statewide 

reclamation criteria established pursuant to this article. 

The regional board may require the submission of a pre-construc

tion report for the purpose of' determininls compliance with the 

reclamation criteria. 

13524. Upon refUsal or failure of any person or 

persons to comply with any water reclamat:!..on requirements 

established by a regional board pursuant to this article, 

the regional board establishing the requirements may certify 

the facts to the Attorney General who sha~Ll petition the 

superior court for the county in which the violation or 

threatened violation occurs for the issu~lce of a mandatory 
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injunction requiring such person or persons to comply with 

such water reclamation requirements, and proceedings thereon 

shall be conducted in the same manner as in any other action 

brought for an injunction pursuant to Chapter 3 (commencing 

with section 525), Title 7, Part 2 of the Code of Civil 

Procedure & 

13525. No person shall use reclaimed water for 

any purpose for which reclamation criteria have been estab

lished until water reclamation requirements have been estab-

lished therefor pursuant to this article. The Attorney 

General, at the request of a regional board shall petition 

the superior court of the county in which the violation 

occurs for an injunction pursuant to Chapter 3 (commencing 

with section 525) of Title 7 of Part 2 of the Code of Civil 

Procedure, to enjoin any act, actual or threatened, in 

violation of this section. 

13526. Any person who~ after such action has been 

called to his attention in writing by the regional board" 

uses reclaimed water for any purpose for which reclamation 

cri teria have been established prior to the est,ablishment of 

water reclamation reqUirements, is guilty of a Jnisdemeanor& 

13527. In'administering any statewide program of 

financial assistance for water pollution or water quality 

control which may be delegated to it pursuant to Chapter 6 

(commencing with section 13400) of this divisio::1, the state 

board shall give added consideration to water q'Jality control 

facilities providing optimum water reclamation and use of 

reclaimed water. 
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Nothing in this chapter prevents the appropriate 

regional board from establishing waste dis2harge requirements 

if a discharge is involved. 

13528. No provision of this chapter shall be con

strued as affecting the existing powers of the State Depart

ment of Public Health. 

Article 5. Surveys and Investigations 

13530. The department, either independently or in 

cooperation with any person or any county, state, federal, or 

other agency, or on request of the state board, to the extent 

funds are allocated therefor, shall conduct. surveys and in

vestigations relating to the reclamation o:~ water :from waste 

pursuant to section 230. 

Article 6. Waste Well Regulation 

13540. No person shall construct., mainta.in or use 

any waste well extending to or into a subterranean water-bearing 

stra.tum that is used or intended to be used as, or is suitable 

for, a source of water supply for domestic purposes. Notwith

standing the foregoing> when a regional board finds that water 

quality considerations do not preclude controlled recharge of 

such stratum by direct injection, and when the State Board of 

Public Health~ following a public hear~g, finds the proposed 

recharge will not impair the quality of' water in the receiving 

a.quifer as a source of water supply :for domestic purposes" re

claimed water may be injected by a well int;o such stratum. 

The State Board of Public Health may make and enforce such 

regulations pertaining thereto as it deems proper. Nothing 
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in this section shall be construed to affect the authority of 

the state board or regional boards to prescribe and enforce 

requirements for such discharge. 

13541. As used in this article, rJwaste well" in-

~ludes both of the following: 

(a) Any hole dug or drilled into the ground, and 

intended for use as a water supply, which has been abandoned 

and is being used for the disposal of waste. 

(b) Any hole dug or drilled into th.e ground, used 

or intended to be used for the disposal of waste. 

(Note. Health and Safety Code section 4l+58 is 
reconunended to be repealed. In amended :form it 
is proposed to be reenacted as this section.) 
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13600. The state board shall administer any program 

of financial assistance for water quality control which may be 

delegated to it by law, and may accept funds from the United 

States or any person to that end. 

13601. The state board~ in cooperation with the 

regional boards, shall survey the statewide need for waste 

collection, treatment and disposal facili ':.ies which will be 

required during the five-year period, January 1, 1968.1 to 

December 31, 1972~ inclusive, to adequately protect the waters 

of the state .for beneficial use. The state board shall also, 

biennially, commencing in 1970, survey the need for facilities 

which will be required by public agencies for the ensuing five

year period. The state board may request a local public agency 

operating such facilities to transmit to j. ts regional board a 

report on the following: 

(1) A summary of the constructton or improvement of 

its waste collection, treatment and disposal facilities and 

amounts expended therefor. 

(2) An estimate of its needs f'or the five-year 

period, January l~ 1968, to December 31> 1972) inclusive, and 

for any ensuing five-year period. 

The state board shall rev:i.ew the information con

tained in the reports made by the local public agencies. The 

state board shall submit to the Legislature findings 'and con

clusions as to the antiCipated local, stat;e, and federal fi

nancing necessary to provide the needed i'a~cilities for such 

periods. 
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13602. The state board shall make no commitment 

or enter into any agreement pursuant to an exercise of au-

thority under this chapter until it has determined that any 

money required to be furnished as the state's share of project 

cost is available t:or such purpose.-

13603. The Governor may request the funds required 

to finance the state1s share of project costs for each fiscal 

year through inclusion of the anticipated state's share in the 

annual Budget Bill. In no case, however., shall funds under 

this chapter be appropriated by the Legislature prior to 

1968~ nor until the findings of need have been reported and 

evaluated by the Legislature. 

13604. The state board shall review and approve 

each waste collection., treatment, and disposal project for 

which an application for a grant under the act has been made. 

The state board shall., in reviewing each project., determine 

whether such project is in conformity with sta·tewide policies 

for control of water pollution and water quali~~y and in con-

fonnity with policies with respect to water pollution control 

and water quality control adopted by regional \ia ter quality 

control boards~ and shall certify that such project is en-

titled to priority over other eligible projects on the basis 

of financial as well as water pollution control needs. 

13605. F'or the purpose o:f reviewing applications 

for grants made pursuant to authority granted :Ln section 

13600, the state board shall give added consideration to 

applicants having facilities providing optimum water reclama

tion and use of reclaimed water. 
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13606. If an application states that the applicant 

is not able to finance the project, the state board shall con

sider whether the applicant should be required to levy 

a sewerage service charge. If the state board determines a 

sewerage service charge is necessary to pay such costs, the 

state board shall not approve the grant application unless, as 

a condition to such approval, the applicant agrees to levy a 

reasonable and equitable sewerage service charge in connection 

with the proposed project. 

Any such applicant, not otherwisl~ authorized, is 

authorized by this sec tion to levy a sewer.:i.ge service charge 

pursuant to such an agreement, and shall levy such charge in 

the manner provided in the agreement. 

13607. All money appropriated by the Legislature 

for the statefs share of the project costs shall be appro

priated without regard to fiscal years, or shall augment an 

appropriation without regard to fiscal years. 

l3608. After January 1.., 1971., no application for 

a grant under the Federal Water Pollution C.ontrol Act, or 

amendment thereof, or pursuant to Chapter:> (conunencing with 

section 13400) of this diviSion., shall be accepted by the 

state board unless such application contains assurances that 

at least one person responsible for plant operations meets or 

will meet operator training qualifications, adopted pursuant 

to Chapter 9 (commencing with section 1362:;) of this division 

for the proposed plant, as well as the plant in current operation. 
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Chapter 9. Waste Treatment Plant Operata!" 

Q.ualifications 

13625. The State Wa.ter Resources Control Board 1s 

the state agency which is authorized to represent the state 

and its local governmental agencies in administering a.ny 

federal or state funds available for waste~ treatment plant 

operator training. 

13626. The state board shall c}.assify types of 

sewage treatment plants for the purpose of' determining the 

levels of competence necessary to operate them. The state 

board shall adopt and promulgate regulations setting forth 

the types of plants and the factors on whi.ch the state board 

based its classification. 

13627. The state board shall develop and specify 

in its regulations the training necessary to qualify an operator 

for each level of competence for each type of plant. Prior to 

. establishment of such training qualifications the state board 

shall consult with the Governor1s Advisory Council on Public 

Service Training. The state board may accept experience in 

lieu of qualification training. 

13628. The state board may approve courses of in

struction at higher educational institutions which will 

qualify operators for each level of competence. The state 

board shall also approve courses of instruction given by pro-

fessional aSSOCiations, or other .nonprofit private or public 

agencies which shall be deemed equivalent to courses of in-

struction given by higher educational institutions. 
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• 13629. The state board may provide technical and 

rinancial assistance to organizations providing operator 

training programs. 

13630. Prior to approving any courses for operator 

• training, the state board shall appoint an advisory committee 

to assist it in carrying out its responsibilities under this 

chapter. 

• 

• 

• 

• 

• 

• 

• 
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Chapter 10. Water Wells and Cathodic 

Protection Wells 

Article 1. Declaration of Policy 

13700. The Legislature finds that the greater 

portion of the water used ~ this state is obtained from 

underground sources and that such waters are subject to 

iJnpairment in quality and purity, causing de triment to the 

health, safety and welfare of the people of the state. The 

Legislature therefore declares that the people of the state 

have a primary ~terest in the location, construction, 

maintenance J abandonment and destru~tion of water wells and 

cathodic protection wells, which activities directly affect 

the quaIl ty and purity of unde rground waters. 

Article 2. Definitions 

13711. IICathodic protection well J I~ as used in 

this chapter, means any artificial excava.tion in excess of 

50 feet constructed by any method for the purpose of in

st~lling eqUipment or facilities for the protection electri-

cally of metallic eqUipment in contact with the ground, 

commonly referred to as cathodic protection. 

Article 3· Reports 

13750. Every person who hereafter intends to dig, 

bore, or drill a water well or cathodic protection well, 

who intends to deepen or reperforate any such well, or to 

abandon or destroy any such well, shall file with the de-

or 

partment a notice of intent to engage in such construction, 

alteration, destruction, or abandonment prior to commencing 
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such construction, alteration, destruction, or abandonment; 

provided, that when such construction, alteration, destruc-

tion or abandonment must be accomplished iru1ediately in 

order to prevent damage to persons or prope::-ty due to the 

loss of an existing water supply, such notice shall be filed 

with the department as soon as possible thereafter, but in 

any event not more than rive days after cO~lencement of such 

construction, alteration, destruction, or abandonment or 

repair. 

The report shall be made on forms furnished by 

the department and shall contain such infonlation as the 

department may require, including" but not limited to: 

(a) description or the well s1 te sufficien1;ly exact to 

permit location and identification of the well; (b) pro-

posed date of construction of the wellj (c) the use for 

which the well is intended; (d) the work to be done and a 

description or type of construction; and (E:) in event of 

late filing" the reasons thereror. 

13751. Every person who hereafter digs, bores or 

drill:; a water well or cathodic protection well, or abandons 

or destroys any such well, or who deepens or reperforates 

any such well, shall :file with the department a report of' 

completion or such well within 30 days after its construc-

tion or alteration has been completed. 

The report shall be made on forms furnished by 

the department and shall contain such information as the 

department may require, including, but not limited to: 
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(a) description of the well site sufficiently exact to 

permit location and identification of the well; (b) detailed 

log of the well; (c) description of type of construction; 

(d) details of perforation; and (e) methods used for seal-

ing off surface or contaminated waters. 

13752. Reports made pursuant to section 13751 

shall not be made available for inspection by the public 

but shall be made available to governmental agencies for 

use in making studies; provided, that any report shall be 

made available to any person who obtains a written authori

zation from the owner of the well. 

13753. Every person who hereafter converts for 

use as a water well or cathodic protection well, any oil 

or gas well originally constructed under the jurisdiction of 

the Department of Conservation pursuant to the provisions 

of Article 4 (commencing with section 3200), Chapter 1, 

Division 3 of the Public Resources Code, shall comply with 

all provisions of this chapter. 

13754. Failure to comply with any provision of 

this article, or willful and deliberate falsification of 

any report required by this article, is a misdemeanor. 

Before commencing prosecut~on against any person, 

other than for willful and deliberate falsification of any 

report required by this article, the person shall be given 

reasonable opportunity to comply with the provisions of 

this article. 
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13755. Nothing in this chapter shall affect the 

powers and duties of the state Department of Public Health 

with respect to water and water systems pursuant to Chapter 

7 (conunencing with section 4010) of D:'vision 5 of the Health 

and Safety Code. Every person shall comply with this chap

ter and any regulation adopted pursuant thereto, in addition 

to standards adopted by any city or county . 

Article 4. Quality Control 

13800. The department> after such studies and 

investigations pursuant to section 231 as it finds neces

sary, on determining that water well and ca,thodic protec

tion well construction, maintenance, abandonment, and 

destruction standards are needed in an area. to protect the 

quality of water used Dr which may be used for any benefi

cial use, shall so report to the appropriate regional wa.ter 

quality control board and to the State Depa.rtment of Public 

Health. The report shall contain such recommended standards 

for water well and cathodic protection well construction, 

maintenance, abandonment, and destruction a.s, in the depart

mentIs-opinion, are necessary to protect the quality o:f any 

affected water. 

13801. The regional board upon receipt or a 

report from the department shall hold a public hearing on 

the need to establish such well standards for the area 

~nvolved. The regional board may hold such a public hear

ing with respect to any area regardless of whether a report 

has been received from the department if it has information 

that such standards may be needed. 
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makes such a determination it shall so report to the affected 

county or city and also recommend the' well standards, or the 

modification of the county or city well standards, which it 

determines are necessary. 

13805. If a county or city fails to a.dopt an 

ordinance establishing water well and cathodic protection 

well construction, maintenance~ abandonment, and destruction 

standards wi thin 180 days of' receipt of th.~ regional board 1 s 

report of' its determination that such standards are neces

sary pursuant to section 13802, or fails to adopt or modify 

such well standards in the manner determined as necessary by 

the regional board pursuant to section 13804 within 90 days 

of receipt of the regional board's report~ the regional 

board may adopt standards for water well w1d cathodic pro-

tection well construction~ maintenance, abandonment~ and 

destruction for the area. Such regional board well stan

dards shall take e:ffect 30 days :from the da.te o:f their adop

tion by the regional board and shall be en:forced by the city 

or county and have the same force and e.ffec.t a.s if adopted 

as a county or city ordinance. 

13806. Any action, report, or df~termination 

taken or adopted by a regional board or any :failure of' a 

regi.onal boa.rd to act pursuant to this art:Lcle, or any 

county or city ordinance in the event of the :failure of a 

regional board to review Euch ordinance pu:::-suant to section 

13804, may be reviewed by the state board on its own motion, 

and shall be reviewed by the state board on the request of 
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any affected person, county~ or city, in the same manner as 

other action or inaction of the regional board is reviewed 

pursuant to section l3320. The state board has the same 

powers as to the review of action or inaction of a regional 

board or of a county or city ordinance \ULder this article 

as it has as to other action or inaction of a. regional 

board under section l3320~ including being vested with all 

the powers granted a regional board under this artjcle, 

with like force and effect if' it finds that a.ppropriate 

action has not been taken by a regional board. Any action 

of a regional board under this article or any county or 

city ordinance affected by the review of the state board 

shall ha.ve no force or ef'fect during the period of the 

review by the state board. 
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Chapter 11. Discharges from Houseboats 

on or in the Waters of the 

state 

13900. The Legislature finds and hereby declares 

that discharges from houseboats in or on the waters of the 

state constitute a significant source of waste as defined in 

section 13050; that discharges of waste from houseboacs in or 

on the waters of the state may impair· the beneficial 

uses of the waters of the state to the detriment of the health, 

safety, and welfare of the people of the state; and that the 

discharges of waste from houseboats are not adequately regu

lated. The Legislature therefore declares that the people of 

the state have a primary interest in the coordination and 

implementation of the regulation of discharges of waste from 

houseboats on or in the waters of the state. 

13901. As used in this article, tlhouseboatll means 

a watercraft or industrial or commercial structure on or in. 

the waters of the state, floating or nonfloating, which is 

designed or fitted out as a place of habitation and is not 

principally used for transportation. :IHousebo:tt" includf'!s 

platforms, and waterborne hotels and restaurants. 

Heity' or county!! means any city, county, city and 

county, or port authority. 

13902. Each regional board shall investigate its 

region to determine areas in which discharges of waste from 

houseboats are inadequately regulated by local ordinance. 

13903. Each regional board shall notify each 

affected city or county~ the State Department of Public Health 
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and the State Department of Harbors and Watercraft of areas 

;:>f inadequate regulation by ordinance of discha.rges of waste 

from houseboats and shall recommend provisions necessary to 

control the discharges of waste from houseboats into the 

wa.ters. 

13904. Each such affected city or ccunty shall 

within 120 days of re~eipt of the notice from the regional 

board, adopt an ordinance for control of d1scha.rges of waste 

from houseboats within the area for which notice was given· 

by the board. A copy of such ordinance shall be sent to the 

regional board on its adoption and the regional board shall 

transmit such ordinance to the state board, the State Depart

ment of Public Health and the State Department of Harbors and 

Watercra.ft. 

13905. Such city or county ordinance shall take 

effect 60 days from the date of adoption by the city or county~ 

unless the regional board holds a public hearing on. the ma.tter 

and determines that the city or county ordinance 1s not suf

ficiently restrictive to protect the quality of the waters 

af'-f'ected. If' the board makes such a determination, it shall 

so report to the affected city or county and also recommend 

the ordinance, or modification or the city or county ordinance~ 

which it determines is necessary. 

13906. rr a city or county fails to adopt an 

ordinance controlling discharges of waste from houseboats 

within 120 days of receipt of the regional board's notice 

pursuant to section 13903, or fails to adopt or modify such 

ordinance in the manner determined a.s necessary by the 
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regional board pursuant to section 13905;, within 90 days of 

receipt of the regional board's notice, the regional board 

may adopt regulations necessary .for the control of discharges 

of waste from houseboats:ror the area designated. Such re-

gional board standards shall take effect 30 days from the 

date of their adoption and shall be enforced by the city or 

county and have the same force and effect as if adopted as 

a city or county ordinance. 

13907. Any action, report, determination, or regu

lation taken or adopted by a regional boa.rd, or any failure 

of a regional board to act may be reviewed by the state board, 

and shall be reviewed by the state board on the request of 

any city or county_ The state board has all powers as to the 

review of action or inaction of a regional board under this 

article as it has to other action or inaction of a regional 

board, including all powers granted to a regional board to 

initially determine area.s in which discha.rges of waste from 

houseboats are inadequately regulated by local ordinance and 

to adopt standards when a city or county fails to do so, ir 

the state board finds that appropriate aet10n has not been 

taken by a regional board. Any action o:~ a regional board 

under this chapter or any city or county ordinance affected 

by the review of the state board shall hB.ve no force or effect 

during the period of the review by the s":;ate board. 

13908. No provision in this chapter and no action 

thereunder by a regional board or the s·tate board 1s a limi ta-

t10n on the power of a city or county to adopt and enforce 

additional ordinances or regulations not in conflict therewith 
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• with respect to the discharges of waste from houseboats. 
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-108-

• ----.--~--- ~-. 
- ..... -;:-. --.~~ 

S BAR -0 0 2 2 9 3 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• • 
. .~. :' .. -~.:.:-::';"-" -. . ... --------. - .:. 

. Section 19. Section 11010 of the Business and 

Professions Code is amended to read: 

11010. Prior to the time when subdivided lands 

are to be offered for sale or lease~ the owner, his agent or 

subdivider shall notify the conunissioner in writing of his 

intention to sell or lease such offering. 

The notice of intention shall contain the following 

information: 

(a) The name and address of the owner. 

(b) The name and address of' the subdivider. 

(c) The legal description and area of lands. 

(d) A true statement of the condition of the title 

to the land, particularly including all encumbrances thereon. 

(e) A true statement of the terms and conditions 

on which it is intended to dispose of the land~ together with 

copies of any contracts intended to be used. 

(f) A true statement or the provisions, if any, 

that have been made for public utilities in the proposed sub-

division, including water~ electricity, gas aRQL telephoneL 
and sewerage racilit1es. 

(g) A true statement of the use or uses for which 

the proposed s~bdivision will be offered. 

(h) A true statement of" the provisions, if any, 

limiting the use or occupancy of the parcels in the subdivision. 

(i) A true statement of the ma.ximum dep th of fill 

used, or proposed to be used on each lot., and a true statement 

on the soil conditions in the subd~vision supported by engi-

neering reports showing the soil has been, or will be> 
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prepared in accordance with the recommendations of a regis

tered civil engineer. 

(j) A true statement of the amount of indebtedness 

which is a lien upon the subdivision or any part thereof, and 

which was incurred to pay for the construction of any onsite 

or offsite improvement, or any community or rl~creational 

facility. 

(k) A true statement or reasonable estimate, if 

applicable, of the amount of any indebtedness ioIhich has been 

or is proposed to be incurred by an existing 0::- proposed 

special district, entity" taxing area or assessment district, 

within the boundaries of which" the subdivision, or any part 

thereof, is located, and which is to pay for the construction 

or installation of any improvement or to furnish conununity 

or recreational facilities to such subdivision, and which 

amounts are to be obtained by ad valorem tax or assessment" 

or by a special assessment or tax upon the subdivision, or 

any part thereof. 

(1) Such. other information as the o~ner, his agent, 

or subdivider, may desire to present. 

Section 20. Section 1l551.6 1s added to the Busi

ness and Professions Code, to read: 

11551.6. The governing body of any city or county 

shall determine whether the discharge of waste rrom the pro

posed subdi~ision into an existing community sewer system 

would result in violation or ex~sting requirements prescribed 

by a California water quality control board pursuant to 

Division 7 (commencing with section 13000) of the Water Code. 
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In the event that the governing body finds that the pro

posed waste discharge would result in or add to violation 

of requirements of the regional board, it may disapprove 

the tentative map or maps of the subdivision. 

Section 21. Section 11558 of the Government Code 

is amended to read: 

11558. An annual salary of t'wenty thousand five 

hundred dollars ($20,500) shall be paid to each of the 

following: 

(a) Each member of the Adult Authority. 

(b) Each member of the Board of Equalization. 

fej Eaea meH\se3!'" ef tFie State Wate!=' ReseY!='ees 

GentFel Bea!='a ... 

t Ei1 l£l Each member of' the Unemployment Insurance 

Appeals Board. 

fej ls!l Each member of the Youth Authority. 

ff1 kl. Deputy Director of Em.ployment. 

Section 22. Section 11558.1 is added to the 

Government Code, to read: 

11558.1. An annual salary of twenty-five thou

sand dollars ($25,000) shall be paid to each of the follow

ing: 

(a) Each member of the State Water Resources 

Control Board. 

Section 23. Section l1563 of the Government Code 

is amended to read: 

11563. In addition to the salaries provided for 

them elsewhere in this article~ an annua.l amount or five 
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hundred dollars ($500) shall be paid to each of the following: 

(a) President of the Public utilities Commission. 

(b) Chairman of the Adult Authority. 

(c) Chairman of the Alcoholic Beverage Control 

Appeals Board. 

ed) Chairman of the Board of Barber Examiners. 

(e) Chairman of' the Board of Equalization. 

(f) Chairman of the Unemployment Insurance 

Appeals Board. 

tg1 bRsiFmaR e~ tRe Wate? Rights BeapsT 

Section 24. Section 11563.1 is added to the 

Government Code~ to read: 

11563.1. In addition to the salaries provided for 

in section 11558.1, an additional amount of 5 percent shall 

be paid to each of the following: 

(a) Chairman of the state Water Resources Control 

Board. 

Section 25. Section 12805 of the Government Code 

is amended to read: 

12805. The Resources Agency consists of the State 

Air Resources Board) the Colorado River Board, the Office 

of 'Nuclear EnergY, the state Water Rigats BeaFay the State 

Wate~ Q~a±ity Resources Control Board~ and each California 

water pellat1eH quality control board 3 and the following 

departments: Conservation; Fish and G~e; Harbors and 

Water craft; Parks and Recreation; and water Resources. 
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Section 26. Section 151 of the Harbors and Navi-

gation Code is amended to read: 

151. Exeept WRe~e ~eTmittea ~~~sHaflt te ~Re ~Fe

visieRs sf GRa~tep 4 feeffiffieRe~Rg witR seetisR 13Q4Gj ef 

SF Regligefltly ea~8es e~ ~e~ita any eil te se aepesitea iR 

gaBle wa~eFe) 8hall Be liaBle e~v~lly ia an ameaat Ret 

exeeea~Rg six tReHea~a dsl±are f$e~gGGj a~ar !R aaaitisR J 

shall Be liaBle ts any geveFRmental ageRey ehaFgea with tRe 

peepsRsieility fe~ eleaning ~p e~ aeatiRg aHY saeR ail feF 

all aet~al damages, 1R aad1tieR te tRe ~easenaa±e eeets 

in sHeh wate~9~ Any person for whom wast~ discharge require

ments have not been established pursuant to Division I 

(commencing with section 13000) of the Water Code, who 

intentionally or negligently causes or ~rrnits any oil to 

be deposited in the water of this state, including but not 

limited to navigable waters, resulting in. ~ condition of 

pollution EE nuisance as defined in section 13050 of the 

Water Code, shall be liable civilly in an. amount not 

exceeding s~ thousand dollars ($6,000). The amount of the 

eivi± peRalty recovery which is assessed pursuant to this 

section shall be based upon the amount of discharge and the 

likelihood or ,permanent injury and shall be recoverable in 

a civil action by, and paid to, 8~eR ~ governmental agency 

charged with the responsibility for cleaning ~ or abating 
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any such oil. If more tha.n one such agency has responsibil

ity for the waters in question, the agency which conducts 

tae any cleaning or abating activities shall be the agency 

authorized to proceed under this section.,L ~)ut if ~ than 

one agency is involved, the court shall alIocate among them 

the amount of the recovery hereunder. 

Section 27. Section 152 of the Harbors and Navi

gation Code is repealed. 

~527 ~e ageney eleaBing ~p tRe ail aepasit 

sRal} l'ieti.fYr i8 WF3:"t1Rg, "tfie a.!3~Fe~Fiate l~egieRa:± wateF 

~~ality eSBtpel asapa sf tae Rat~pe sf tae depss1t aBd sf 

tfie esp.Peetive aetisR ta.keR SF eSRtemplate,3.-r 

Section 28. Section 4458 of the Health and Safety 

Code is repealed. 

445~l.. Ne peF6sn sRall gSRst~Bt~r ma~Rta;ln GF 1oI.se 

_ny bQWe~ well ex:teful:iRg te SF itntG a S\,l9~'3F~aneaR wate~

baaFins 6t~atYm t~at ~s used SF intended te be used aS T GF 

1 •• \l.1:t ... blQ 'CO'/;T a e9t:lree e'F wats:F s\.tpply :~eF QeiRest;f.Q }:IY.F

PO~Q~.,. QX~gpt t1:tat WAQ~Q a rQg10Ral wat~H·· poJ.l\.lt:l.o'R cORtrQ;l. 

boa~cl :t:1~a. t1:tat watg:t" q\4~J.1ty ~GRb1d.Q;t:':;Lt1IdRb do Rot pre

clud~ cORtroll~d ~gcbars~ of ~\.lcb ~t~~t~m by dirQct 1RaQ~

tiOR.,. wat~r ~~claim~cl from ~~wag~ m~y b~ iRJQC:tQcl by ~ well 

~~to 6~QR strat~~ .£t~~ a ptlblie hearin~ ~~d a finding by 

the state Bea~tl ef Ptial1e Hea.lth that tRe :!?~9pgeefl f'eefla~ge 

will not ±m.pair the qttalit:r of 'Water in th~ re,a~;i¥;iRS aq\.li

&Q~ a. a bO\l.~Ce of watQ~ ~~pply ~or Qom~.t~c p\.lkpo.e.T 

Sa~Q QoarQ ~ay ~ake aRQ 8Rto~CQ _\.lCR ~e~~at~oR_ PQ~ta1R1Rg 
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sf tRe fe±±9wiEg: 

iRteRaea. fep ase as a wateF Btipplyy wRieh Ras beeR aeaRQEH-le d 

aHa is aeiRg '\:if3eel 'fep the Ellspesa.± sf aeiorageT 

fS1 Any R93:e €ltlg 917 Eipil±ea inl>9 tRe g:r€nm.8.J" 

asee 431' iRteRaea 1;9 be useE! f9P the aiapE~sal ef' sewagey 

Section 29. Section 5410 of the Health and 

Safety Code is amended to read: 

5410. As used in this chapter:' 

(a) .!.!Sewage!! meaRS aRY aRa alJ~ wa.ste 6tiBsta.neeJ' 

3:ieraid 91' s6:±iel:r ·8.sseela.tea. witl=!. Inm.an A.fli3itatieR; e,F waie'A. 

sewage and ~& and all. other ~ste substances, liquid,- solid, 

gaseous, or radioactiv~ a~sociated with human habitation, ££ 

of human or animal origin, or from any EToducing, manul'actur

~ ~ ~rocessing operation or whatever nature. 

-(-tr)- .!!gthep waste.!.! MeaRS a.ny ana a1:1 litfl:iiEl eF 

afaetuping BF pFeeessiRg epeFatieR sf wRatevep Rat~FeT 
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fe1 i.El flperson1! as used in this article also 

includes any city, county aHa aRYL districtL the state or 

any department or agency thereof. 

-EEi1 l.£l I1Waters of the staten means any wa:Gep8 

water, surface or underground, including sa.line waters, 

within the boundaries of the state as aefinea aRE!. Eleee~igea 

Geve~RffieRt Gaae. 

fej l.s!.l I!Contamination II means a.n impainnent of 

the quality of the waters of the state by sewage er etRe~ 

waste to a degree which creates aR aet~al B. hazard to the 

public health through poisoning or through the spread of 

disease. flContaminationl! shall include any equivalent ef-

fect resulting from the disposal of sewage SP etheF waste, 

whether or not waters of the state are affected. 

f1-'-} l.!::.l IIpollution tr means an !HlElai~eRt altera

tion of the quality of the waters of the state by sewage Sr 

staeF waste to a degree which aees Ret eFeate an aetual 

RasaFa ts the pU8±ie RealtR 8~t wR~eR aees aav9Fsely ana 

unreasonably a~~eet affects i!l such waters for aame6t~ey 

~RaRstFia±y agF~e~lt~Faly Ravigat~eRaly peepeatieaal SF 

etheF beneficial Rsa uses~ or ~ facilities which serve 

such beneficial uses. IrPollutionll may include IIcontaminationu. 

fgj l!l IINuisance" means a.ama.ge te Em..y eSM1!'\1::lRity 

by eae~8 e~ ~BigRtliRes8 peS1::l±tiRg fpem HRFeaesRaele pFaetiee8 

4.R tae El.~8peBa± sf se'l'i'age 6¥ e';ReF wa.stes anything which Dl 
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is injurious to health, ~ is indecent or~ offensive to the 

senses, or an obstruction to the free use_ of property~ so 

as to interfere with the comfortable enjoyment of life ~ 

proDerty, and itl affects at the ~ time an entire com

m'lL."'1.i ty .9.E. neighborhood, ~ any considerable number of per

sons, although the extent of the annoyance or damage 

inflicted upon individuals may be unequal~ and ill occurs 

dur~g, ££ as ~ ~esult of, the treatment or disposal of 

wastes. 

~R1 lBl "Regional board If means any Feg:i:GRal 

California water quality control board created pursuant to 

section ±3G4± 13201 of the Water Code. 

Section 30. Notwithstanding the provisions of 

this act~ all members of a regional water quality control 

board on the effective date of this act sha.ll continue to 

serve as members of such board pursuant to section 13201 of 

the Water Code for the remainder of the term for which they 

were appointed. The Governor shall appoi.nt two add.itiona1 

members to ea.ch regional board who shall meet the qualifi

cations of category (7) of subdivision (a) of section 13201 

of the Water Code. The term of one membE! r so appointed to 

the board, who sh~l be designated by thE: Governor, shall 

expire on September 30, 1972, and the tel~ of the other 

such member shall expire on September 30, 1973, and there

after such members shall be appointed for a tenn of' :four 

years. 
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Section 31. To the extent that the disciplines 

specified i..1J. subdivisions (a) through (iL inclusive, of 

section 13120 of the Water Code closely relate to fields 

represented by the membership of the Wa te::- Quality Advisory 

Committee at the time of the effective da~:::e of this act, 

appointments to the committee, as they occur, shall be made 

in accordance with the discipline which r'~la.tes to the field 

represented by the member whose term has expired. 

Section 32. Notwithstanding the provisions of 

subdivision (c) of section 13220" any person incumbent in 

the position of executive officer of' a. regional water 

quali ty control board on the effective dat~e o:f the amend

ment of subdivision (c) of section 13050 of the water Code 

at the 1963 Regular Session of the Legisla.ture, shall con-

tinue to serve at the pleasure of' his appointing board. 

Section 33. The Legislature he;:-eby finds and 

declares that over the years chroni.c and c::ontinuing con-

ditions of pollution and nuisance have resulted from the 

physical e.nd geographic ~ocations of' property once used as 

industrial or business sites but not in operation. The 

Legislature further finds and declares tha.t such conditions 

cannot be effectively dealt with pursuant to other regula

tory authority exercised by a regiona.l wa";er qua.li ty control 

board, since continui.ng d1.scharges are not. usually l.nvo1ved 

and the industry or businesses are not ~ operation and 

since the owners of such property are frequently absent 

from the boardfs jurisdiction and cannot readily be 
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required to abate the condition. The Leglslature~ there

.fore, further finds and declares that it is imperative, in 

order to remedy conditions of pollution and nuisance emana

ting from nonopera.ting industrial or business locations~ 

such as mines, that regional water qualj.ty control boards 

be authorized to regulate such conditiorls in the manner 

provided in section 13305 of the Water Code. 

Section 34. This act shall bE~come operative on 

Janua.ry l~ 1970. 

Section 35. There is hereby appropriated from 

the General Fund the sum of dollars ($ ___ _ 

to the state Water Resources Control BOH.rd for the purposes 

at: this act. 

Section 36. This act is intended to implement 

the legislative recommendations of' the j~inal report o-r the 

state Water Resources Control Board subrutted to the 1969 

Regular Session of' the Legislature entitled uRecommended 

Changes in Water Quality Contro1~ 11 prepa.red by the Study 

Project-Water Quality Control Program. 

Section 37. This act shall be known as the 

llCa1if'orn.1a Water QuaJ.i ty Improvement Ac~t of' 1969. II 
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FINES AND PENALTIES FOR WATER POLLUTION IN VARIOUS STATES 

(Note that in many states each day of violation constitutes a separate offense) 

Maximum Maximum Im- Added 
State Statute Cited Fine prisonment Penalties 

C/) 

Alabama Ala. Code Tit. 22, Sec. 140- $10,000 -- a 
(pJ & (q) iRecomp. 1967) 

OJ 
» 

Alaska Stat. Sec. 46.05.210 (1962) 500 30 days b 

:::0 

I 
Florida Fla. stat. Ann. 1,000 1 year b, c 

Sec. 403.161 ·(Supp. 1969) 
0 

0 

N td 

Idaho Idaho Code Sec. 39-118 c. 1,000 1 year a, b, c, d 
(Supp. 1967) 

(..,) I 

0 
I-' 

Kentucky Ky. Rev. stat. 220.990(1962' 1,-000 1 year b~ c 
0) 

Maine 38 MRSA Sec. 571 (1964) 5,000 any tenn of --
years 

Massachussetts Mass. Ann. Laws Ch; Ill, Sec. 
162 (1967) 

500 1 year b 

Michigan Mich. Stat. Ann. No maximurr -- a c 
Sec. 3.529(1) (Supp. 1968) specified ($500/ day) 

(Minimum 
500) 

Mississippi Sec. 7106-127(a) & (b) 3,000 1 year b, c, d 
Miss. Code Ann. 
(1966 Cum. Supp.) 

Montana Sec. 69-4908 Rev. Codes of 1,000 1 yea~ b 
-

M0I1t.(1~67 C~' .. §upp. ) 
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, 'j Maximum 

I State Statute Cited Fine 
J 

Nebraska RRS 1943', (1967 Cum. Supp.) $ 500 
Sec. 71-3009 (1) & (2) 

New Hampshire RSA 148:3 (1964) l~OOO 

New York N.Y. Public Health Law 500 

(J) 
Sec. 1252 (1968 Cum. Supp.) 

OJ 
:t> 

North Gen. Stat. Sec. 143-215.6(b) l~OOO 
Carolina (Supp. 1967) 

;0 

I 
0 

Ohio Rev. Code Ann. Sec. 6111.99 500 
Anderson, 1954 

0 

N, Oklahoma Okla. Stat. Ann. Tit. 82 500 
W W 

I 
0 f\) 

Sec. 937(b) (SuPP. 1968) 
...., Pennsylvania Pat stat. Ann. Tit. 35 

Sec. 691.401 (1964) 
500 

Rhode Island R.I. General Laws 500 
Sec. 46-12-14 (1956) 

-------

Tennessee Sec. 70-317 T.C.A. (1955) 500 

Virginia Va. Code Ann. sec) 62.1-
194.1 (1968 Rep1. 

500 

West W. Va. Code Ann. I 
Virginia Sec. 20-5A-19 (1968 Supp.) 

Wisconsin Sec. 144.57 W.S.A. 
(1968 SuPP. ) 

5,000 
- .. ---.. 

" 

• • • 

Maximum Im- Added 
priBonment Penalties 

60 days c ($lO/day), 
d 

1 year --
1 year b, c 

-- c 

1 year b 

go days b, C 

60 days c* 

30 days b J C 

-- ---
1 year 8.) b, c 
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State Statute Cited 

Wyoming 

EXPLANATORY NOTES 

• • 

$ 1,000 1 year 

• • 

e 
Penalties 

b 

a - Civil action (in addition to set penalties) may be brought against polluter for 
any damages or injury resulting from his polluting. 

b - Both imprisonment and fine may be imposed. 

c - Every day that such conduct continues shall constitute a separate offense or 
violation. 

d - Polluter is also liable for any expenses incurred by the state board or commission 
responsible for enforcing the act, or in removing or terminating the cause of 
pollution. 

* - PENNSYLVANIA--statute cited states that: "Any person who shall continue to violate 
the provisions of this section, after conviction in a summary proceeding •• 0, 
shall be guilty of a misdemeanor, and upon conviction shall be sentenced to pay a 
fine of not • . • more than $10, 000 and- prison sentenc es not . .. . more than one 
year. Each day during which this seCffon is violated shall constitute a separate 
offense. II (Emphasis added.) 

f - WEST VIRGINIA--statute cited provides for a graduated sentenCing for violations in 
the following manner: 

First offense - maximum fine - $ 100 
Second offense - maximum fine - $ 500 
Third offense - maximum fine - 1,000 or 6 months in jail, or both. 

Each day the violation ia continued constitutes a separate offense. 
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A P PEN D I X C 

INTERAGENCY PROGRAMMING COMMIT1~E 

FOR 

WATER QUALITY CONTROL AND MANAGEMENT ACTIVITIES 

and 

A PROPOSAL FOR THE COORDINATED STORAGE AND RETRIEVAL 

OF WATER QUALITY INFORMATI0~f 
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INTERAGENCY PROGRAMMING COMMT'ITEE 
FOR 

WATER QUALITY CONTROL AND MANAGEMEN~~ ACTIVITIES 

MEMBERSHIP 

The membership of this group shall be com.posed of indi

viduals familiar with their departmental programs and 

policies and who have management deeision responsibili

ties. Generally, representatives from the v~rious 

departments will be at the Division or Bureau Chiefs I 

level. The following departments ha.ving major water 

quality (management and fiscal) responsibilities should 

be represented: 

1. Sta.te Water Resources Control Board, Chairman 

2. Resources Agency 

3. Department of Agriculture 

4. Department of Conservation 

5. Department of Fina.nce 

6. Department of' Fish and Game 

7. Department of Public Health 

8. Department 01' Water Resources 

9· Colorado River Board 

staf'~ support for the committee's functioning will be pro

vided by the State Water Resources Control Board 

B. OBJECTIVES 

To assure that the total state progr~ for the cont~ol 

and management of water quality is adequate to meet 

state and local needs and to assure maximum efficiency 
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• 
in the conduct of ind:1.vidual state agency a.ctivities 

which form a part of the tota.l state program. 

ACTIVITIES 

1. Identify specific activities (i.e., in the general 

a.reas of basic da.ta, surveillance, inv,estigations, mon

itoring, resear~h, enforcement, pollution cleanup, etc.) 

required to carry out statutory responsibilities and 

statewide policy for water quality control, and recom

mend priorities for the activities identified. 

2. Recommend the assignment of specific activit1es to 

the proper state agencies with the objective of achiev

ing maximum efficiency and benefit to the state with due 

consideration for the statutory responsibilities of the 

affected agencies. 

3. Develop procedures ror continuing coordination and 

evaluation of departmental activities and programs to 

assure that the objectives are met and that duplication 

of effort is avoided. 

D. RESOLUTION OF CONFLICTS 

1. In the event that the Committee cannot agree to 

priorities of activities or to departmental asslgnments~ 

after reyiew by the respective directo~s, the Committee 

shall recommend referral of unresolved issues to the 

Secretary for Resources. 
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2. In the event that there is conflict between Agencles r 

viewpoints the Secretary will resolve any issues jointly 

with Secretaries of other affected Agencies. 

A PROPOSAL FOR THE 
COORDINATED STORAGE AND RETRIEVAL 

OF 
WATER ~UALITY INFORMATION 

The Subcommittee on Intergovernmental Relations decided at 

its meeting on December 17, 1968, to recommend to the Study 

Panel that all water quality information generated in the 

state should be handled in a coordinated manner through an 

In.formation Storage and Retrieval Center. 

All water-related data (water quantity and quality, land 

and water use, etc.) should eventually 'be handled by such B. 

Center. That data which can be computerized should be; that 

which cannot or should not be computerized should be stored 

in a catalogue or library arid coded in such a manner that 

efficient retrieval is possible. 

The attached diagram indicates handling of water quality 

data only. All other water-related data. would be handled in 

a similar mann~r. 

The purpose or the In.formation Screening and Processing 

Section is to assure uniformity of procedures and to pro-

vide screening of data ;for integrity and usability. The 

Section could be composed of' representat.lves of several 
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of the agencies who use the center~ and could include persons 

who are familiar with various data collection programs and 

with data handling and programming techniques. The Section 

is shown on the diagram as being located ~n the Resources 

Agency. It could be located in a member department or board 

of the Resources Agency for administrative purposes, provided 

a mechanism can be developed for assuring that the needs of 

other departments or boards are met. 

It is estimated that the cost of operating the Section, 

exclusive of computer and programmer time, would be about 

$100,000.00 per year. This amount would cover about rive 

people. Funding would come from agencies participating in 

the use of the Center, or it could be budgeted separately. 

No data analysis, other than very routine programs, is 

envisioned for the Section; it is assumed 'that data users 

will pay-as-they-go. 

The Interagency Programming Conunittee, also proposed by the 

Subcommittee on Intergovernmental Relations" would provide 

valuable advice to the Section on water qua.lity data needs. 

This proposal does not conflict with the recommendation that 

the State Water Resources Control Board trp:t"epare and imple

ment a statewide water quality information storage and 

retrieval program lf
• The state board would merely act as 

an intermediate data screening and process:1.ng body for the 

regional boa.rds to assure uniformity in the data submitted 

by them to be put in the Center. 
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COORDINATED STORAGE AND RETRIEVAL 
OF 

WATER QUALITY INFORMATION* 

Waste Dischargers 
Research Contractors 
Other Non-Agency Sources 

Discharger Self-Monitoring 
- - -Reports, Research Reports, 

Other Non-Agency Information 

Agencies Which Collect ~----__ -----------~ 
Data or Receive it from Samples 4 I 
Other Sources: DWR, DPH., 1-04/~---------'. Laboratories 
DFG, State Board, Region-' Lab Analyses . _ 
al Boards, Et.c. 

- - -Data, Reports, Interagency 

\v p..a.-{\.c
e 

L--_______ --I. 

Other Informa~ion- Progranuning 
Committee 

r-------~--------------_ 
RESOURCES AGENCY Special ~--------------~ 

Information Screening / Requests Data Users 
and Processing Section I--:'-...;,....... _________ ·.'-~l (Agencies, Etc.) 

Selected Data, 
- - -Reports, Other 

Information 

Response 
:~L-___ ~ __________ ~ 

I~ 

Routine 
Requests 

Response 

INFORMATION STORAGE AND RETRIEVAL CEN'I'ER 

Computerized Central Data 
File 

* 

Central Catalogue 'for Reports, 
Other Non-Comp~~terized 
Information .. 

A part of a system rOT: handling all watt:!r related data. 
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UNIT EFFORT REQUIREMENTS FOR STATE BOARD PROGRAM ACTIVITIES 
EstiIhated*--~st1matecr-~~a:.ripower--~~ ~lYror-e-s-slonal. 

Unit Effort Annual Requirements Manpower 
Program Activities Requirement Workload (Man Weeks) Defjcit 

(Man Weeks) Need Have Deficit 

ENVIRONMENTAL ANALYSES 29!t 7 3 4 

Review Environmental 
Needs ** ** 84 2 2 

en Plan Formulation 
OJ & Review 1.6 50 80 2 1 1 
:> Policy Formulation 
;0 & Review 1.3 97 130 3 2 1 
I 

0 COORDINATION ** 105 2.5 .5 2 
0; 

t:J 
N J Surveillance 0.2 210 sepa- 42 1 • 2 .8 
w I--' rate water 
~ areas 
en Waste Discharge Review 1.0 21 21 .5 .1 .4 

Data S~stem ** **' 42 1 .2 .8 

G RA.~T REVIEW 0.4 200 appli- 84 2 1 1 
cations 

Engineering Review 0.2 42 1 .5 .5 
Processing 0.2 42 1 .5 .5 

OPERATOR TRAINING 88 2 2 

Development & 
0.4 Coordination 39 1 1 

Supervision & 
Administration 0,025 2,000 op- 49 1 1 

erators 

~ " 
* Based on 42 man week year 

,I ** Cannot be numerically identified .i. 
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'EStIJil~ s-£:Uiiate-d Manpower Professional ~:.'l 
Unit Effort Annual Requirements Manpower ';;:1' 

Program Activities Requirement Workload (Man Weeks) Deficit ~:.~ (Man Weeks) Need Have Deficit 
~I :,' 

RESEARCH 5.2 20 pro- 105 2.5 .5 2 L: 
jects f 

Evaluation 1.1 21 .5 .1 . 4 • Development 1.1 21 .5 .1 .4 ( Coordination & 
~ .. '~ 

ManaBement 3.0 63 1.5 .3 1.2 {-en .j} 
OJ INVESTIGATIONS 1.3 100 126 3 1 2 
» 

.6 .40 ;0 Need Analyses 0.3 22 .2 

I' Development 0.5 52 1.2 .4 .8 
Liaison & Coordination 0.5 52 1.2 .4 .8 : 

0 ( :. 

0 
tj PROGRAM RECORDS CENTER ** 3 1 2 .. ' 

N r ,'", 

w I'\J 

~ Answer Request for 
::1' 

-..,j Infonnation 3,600 42 1 .3 .7 :: '! 

Research & Preparation ". 

of Material for Public f,; 
Presentation 0.6 75 42 1 .3 .7 

: ~ ,II 
State & Regional Board " 

Publica tiona 1.7 25 42 1 .4 .6 I 
",' • ~ ... I 

REGIONAL BOARD & ADVISORY ;f',: 
COMMITTEE SUPPORT 4 2 2 : . .' 

"I" 
;q 

Review by state Board of 
~: ',' 

Regional Board Actions 1.26 100 126 3 1.5 1.5 ~ .... 
Preparation - Agendas, Com w ;;': 

rnittee Agendas & Techni- f. 

cal Support 0.42 100 items 42 1 .5 .5 
t 
:l.: 

1 . 

!:, 

\ .. 
.: 'f ft.· 

" 
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Estiriiated* EstImated Manpower Professional 
Unit Effort Annual Requirements Manpower 

Program Activity Requirement Workload (Man Weeks) Deficit 

CLERICAL SUPPORT 

SU)2port of Above 
26 Professional 
Positions 

TOTAL 

(M~Weeks) Need Have Deficit 

10 5 5 

10 5 5 

36 14 22 
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MANPOWER REQ,UIRE-!ENTS FOR REGIONAL BOARDS 

The nine regional boards presently have a deficit. ot: 77 

management, professional, and technica.l personnel; 3 a.dmin-

1strat~ve assistants; and 19 clerical personnel. The total 

deficit is 99 persons as compared to a'present starf of' 82 . 

The variance in the nature or w0rk performed by the stafr of 

di.f:ferent regional boards is such that v~ ... if'orm st:andards of 

star:f:1.ng are impossible to prescribe. Water qua1ity problems 

vary from region to region and so, there:fore, must the water 

quality control program emphasis. 

Some eX8JllpLes: 

1. The San Francisco Bay Region is chara.cte:rized by 

highly concentrated industrial 3.nd municipal. develop

ments Which contribute liquid wastes to a cmnmon dis

posal a.rea - the Bay. The overlapping ei"f'ects of' 

these discharges, and the complexity of the materials 

in the discha.rges, dictate :frequent sampling and 

analysis of' the entire Bay a.nd all major d1.~.charges. 

Self-mon1.toring programs are numerous and complica-ced. 

Further, the quality of water in the Bay is a~fected 

by the amount and quality of' :tn:flow :from the Central 

Valley Region, necessitating a. direct :tnterest in 

water project development inland. 

2. The Santa Ana River Basin Regional Board is con

cerned primarily with groundwater problems _. quantity 

problems as well as quality problems. Salt balances 

and sea water :tntrusion a.re important. Imported water 
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can help or hinder, depending on its quality and 

where it is used. The effects of individual dis-

charges may not be .felt for months or years after 

discharge occurs, so long-term monitoring is 

necessary. 

In an effort to lend some degree of standardization to region-

a1 staffs, the ~ of program activities carried out in all 

regions were listed in seven basic categories, some with sub

categories _ Each regional executive offil~er was then requested 

to indicate his "uni t e.ff'ort II requirement (e. g _, 0.5 man-days 

per discharge inspection) and his estimat·ed annual workload 

for the next five years (e.g., l~OOO inspections per year). 

Workload estimates were based on the asswnption that existing 

flbacklogs ll of work would be caught up in two years and that 

all water quality control plans would be completed in five years. 

The following tables contain the results ()f the executive of

.ficers' estimates: 

Table l: Unit Effort Re1uirements for Regional 
Board Program ctivities 

The requirements are all expressed in man-weeks per 
unit of work for uniformity. The or.iginal data were 
obtained in man-hours, man-days, man-weeks, and man
months:l depending on t~e magnitude of time required. 
'For instance:l the time required to a::1.alyze a self
monitoring report was given in man-hours originally 
because less than a half-day is generally necessary_ 

Table 2: Estimated Annual WorkJoad for Regional 
Board Program Activities 

Data show the number of units of wo'rk in each cate
gory of activity. For instance, Region 5 estimates 
4,500 discharge inspec~ions per year. 
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Table 3: Manpower Requirements for Regional 
Board Program Activities 

This table shows the number of people required by 
each region for each a.ctivity. The numbers rep
resent the product of Table 1 and Table 2, divided 
by 43 man-weeks per year, which is estimated to be 
the amount of time available per employee per year 
for program work. Following is a breakdo'W'n of 
employee time: 

Program activities 
Keeping current on 

technology 
Sick Leave 
Annual Leave 

(vacation) 
Holidays 

Total 

D-6 

43 weeks/year 

2 

2 

3 
2 

52 weeks/year 
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UNIT REPORT RFQUIRF.!~ENTS FOR REGIONAL BOARD PROGRAM ACTIVITIES 

Program Activities Regions 
1 2 3 l~ 5 b 7 ~ 9 

1. Development of 
40 48 24 24 2h 24 24 Plans 32 23 

Policies 4 '(. b 12 ~ ~) ~ :5 4.~ 3 
2. Establishment and 

Review of: 
a.Discharge requir~-

.68 .8 .6 1.96 ments 2 2 .5 ·5 .7 
b.Self-mon1toring 

~:cograms 2 .78 .26 .2 .2 .2 .2 .2 .2 

3. Surveillance: 
a.Discharge Inspec-

.26 .06 tions .3 .17 .1 .1 .14 .1 .07 
b. Rece~,ving water 

surveys 4 7.2 2 1 4 4 2 .h 1 
Analysis of Data 
From: 

c.Self-mon1toring 
reports .125 .0125 .045 .0625 .025 .05 .05 .0175 .0075 

4. Enforcement 3.5 0,_2 0.7 1 2 2 2 2 3.2 
5. Review of Requests 

for Financial 
Assistance 1 .86 . 46 .4 .4 .4 .4 .4 .1 

6. Research & Special 
48 54 48 64 48 8 8 18 Investigations 13 

7. Miscellaneous 
a.Participation in 

regional or basin 
4 15.6 planning programs 1.52 2 8 24 8 8 6.4 

b.Water well stds. - b .. b 5 22 12 12 tl 12 ~. l~ 

c.Wastawater reclam. - .5b .5 1.5 .5 .5 .4 .2 .76 
d. Public fnfonnation 10 b.b l4.ti 32 16 4 4 4.8 ll~ 
e.Treatment plant 

oQerator training 4 2.4 5 2 48 8 8 4.8 4 
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Median Ma.n Weeks 
Per: 

24 Plan 
~ Policy , 

.7 Discharge 

.2 Program 
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.4 Request 

48 Year 

8 Program 
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10 Year 

5 Year 
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Table 2 

ESTIMATED ANNUAL WORKLOAD FOR REGIONAL BOARD PROGRAM ACTIVITIES 

Program Activities Regions Total 
1 2 j 4 5 b 7 d 9 

1. Development of Plans 2 5 3 3 8 2 2 3 2 40 Plans/yr. 
and Policies ~ 7 2 2 (j 1 3 1 2 2d Policies/yr. 

2. Establishment and Review 
of: 

a. Discharge requirements 10 450 35 250 250 20 57 75 27 1174 Discharges/yr. 
b. Self-monitoring programs -2 395 35 200 150 40 200 30 50 1102 Programs/yr. 

3. Surveillance: 
a. Discharge inspections 200 372 240 2200 4500 400 760 400 700 9772 Inspections/yr, 
b. Receiving water surveys 5 12 12 25 50_ b 10 20 45 Idb Su rveYs/yr. 

Analysis of Data From: 
c. Self-monitoring reports 120 ~OOO 200 tz.OOO ~8oo 100 880 530 200 9830 Reports/yr. 

4. Enforcement 2 72 20 90 30 5 7 9 6 21+1 Cases/yr. 

5. Review of Requests for 
Financial Assistance 8 50 15 12 60 YO 10 20 20 205 Requests/yr. 

6. Research and Special 
48 54 48 64 8 Investigations 48 8 18 13 309 Man-vleeks/yr. 

7. Miscellaneous 
a. Participation in region a] 

or basin planning 
4 6 6 programs 2 12 2. 2 1 4 39 Programs/yr. 

b. Water well standards 0 5 1 1 2 .L 1 0·5 2 13.5 Areas/yr. 
c. Wastewater reclamation 0- 4 10 b 90 4 17 10 14-0 181 Discharges/yr. 
d. Public information -10 tS.t1 -14.tJ 32. Ib 4 Lt 4.(; 13.5 107 .~9 Man-weeks/yr. 
e Treatment plant opera-

2.4 tor training 4 5 2 48 8 8 4.8 4 __ 86 . 211~n-weeks/yr. _ 
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MANPOWER REQUIREMENTS FOR REGIONAL BOARD PROGRAM ACTIVITIES 

Program Activities Regions 
1 2 3 4 5 b 7 (j 

1. Development of Plans 1.49 4.65 1.60 3.35 lQ.OO 1.12 1.12 1.67 
And Policies '.19 1.24 .?b • j'( 1.49 .19 .Jb .11 

2. Establishment and Review 
(f) of: 
OJ a. Discharge requirements .47 7.12 1.63 4.65 2.91 .23 .80 1.22 
» b. Se1f-monitoring2rograms .02 J.II .21 .YJ .70 .19 ·23~ .1Lt 
;::0 

I 
0 

3. Surveillance: 
a. Discharge inspections 1.21 2.60 .95 3.07 10.47 .93 2.48 .93 

0 b. Receiving water surveys .5b 2.~Ol .5b • ?~ 4.05 .50 .47 .19 
N 

t:1, 
I W 

\0 
N 

Analysis of Data From: 
1.16 1.45 c. Self-monitor~& rep~rts .35 .21 1.05 .12 1.02 .22 

~ 4. Enforcement .16 1.50 .33 2.10 1.40 .23 .33 .42 

5. Review of Requests for 
.16 .56 Financial Assistance .19 1.00 .11 .09 .09 .19 

6. Research and Special 
)..26 1.49 .19 .. 42 Inves tiga tions 1.12 1.12 1.12 .19 

7. Miscellaneous 
a. Participation in re-

gional or basin plan-
.1~ 1.45 .56 ,19~ ning programs .21 1.12 1.12 .37 

b, Water well standards 0 1.02 .12 .51 .5b .2e .12 .14 
c. Wastewater reclamation 0 .05 .12 .21 1.05_ ,05 .lb .05 
d. Public information .23 .20 .34- .74 .37 .09 ·Q2_ .11 
e. Treatment plant opera-

.06 .05 .19 .19 tor traininK .09 .12 1.12 ,II 

Tota.ls ~ __ ~.3~_ J~~ 8.24 20.17 38 .57 ~5?1 8.99 6.11 
---- -~ 
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Table 3 

Total 
9 

1.12 26.12 
.14 4.t)5 

1.23 20.26 
.23 10.59 

1.14 23.78 
1.05 10.b3 

.21 5.79 

.45 6.92 

.05 2.44 

.30 7.21 

,60 5.81 
·32 3_·21 
./1 2.40 
• )1 2.4(j 

.09 2.02 

8.02 134.51 
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STATE OF CALIFORNIA
STATE WATERRESOURCESCONTROLBOARD

ORDER WQ2001-15

In the MatterofthePetitionsof

BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY
AND

WESTERN STATES PETROLEUM ASSOCIATION

ForReviewOf Waste DischargeRequirementsOrder No. 2001-01
for UrbanRunofffrom SanDiegoCounty

[NPDES No.CA50108758]
Issuedby the

CaliforniaWaterQuality Control Bbard,
SanDiegoRegion

SWRCB/OCCFILESA-1362,A-1362(a)

BY THE BOARD:

On February21,2001,theSanDiegoRegionalWater QualityControl Board

(Regional Water Board) issued a revisednationalpollutantdischargeeliminationsystem

(NPDES)permit inOrderNo. 2001-01 (permit)to theCountyofSanDiego(County),the

18 incorporatedcitieswithin theCounty,andthe SanDiegoUnifiedPortDistrict. The permit

coversstorm water discharges frommunicipal,separatestormsewer systems (M54) throughout

the County. Thepermitis the second M54 permitissuedfor theCounty,although the first permit

was issued more than ten yearsearlier.’

NPDESpermitsgenerallyexpireafter fiveyears,but canbeextended administrativelywhere theRegionalWater
Boardis unable toissueanewpermitprior to theexpirationdate. As therecord in this matteramply demonstrates,
the Regional Water Board engaged inanextensive process ofissuingdraftpermits,acceptingcomments,and
holdingworkshopsand hearings since at least1995.



The permit includesvariousprogrammaticandplanningrequirementsfor the

permittees,includingconstructionanddevelopment controls,controlson municipalactivities,

controlson runofffrom industrial, commercial,andresidentialsources,andpublic education.

Thetypesofcontrolsandrequirements includedin the permit are similarto thosein other M54

permits, butalsoreflect the expansionofthestormwaterprogram since the firstM54 permit was

adopted forSanDiegoCounty 11 yearsago.2

On March23, 2001,theStateWater Resources Control Board (State Water Board

orBoard) received petitionsforreviewofthe permit from theBuilding Industry Associationof

SanDiego County(BIA) andfrogi the Western States Petroleum Association(WSPA).3 The

petitions are legally andfactuallyrelated,andhave therefore beenconsolidatedfor purposesof

review.4Noneofthe municipaldischargerssubjectto the permitfiled a petition,nordid they file

responses to the petitions.

I. BACKGROUND

MS4 permits are adopted pursuant toCleanWater Act section 402(p).This

federal law setsforth specificrequirementsfor permitsfor dischargesfrom municipalstorm

sewers. Oneoftherequirementsis thatpermits“shall require controlsto reduce thedischargeof

2 Fora discussionof the evolutionof the stormwater program, consistent withguidancefrom the United States
EnvironmentalProtection Agency(U.S. EPA), see BoardOrderWQ 2000-11.

~ On March23, theStateWater Boardalsoreceivedbrieflettersfromthe Ramona Chamberof Commerce,the
North SanDiego CountyAssociationof Realtors the $anDiegQCpiinty ApartmentAssociationtheNational.
AssociationofIndustrial and OfficeProperties,and theCaliforniaBuilding Industry Association. Allof theseletters
state that theyare “joining in” the.petition filed by BIA. Noneof the letters contain anyofthe requiredinformation
forpetitions,which is listed at Cal.Codeof Regs.,tit. 23, section2050. These letters will be treated ascommentson
theBIA petition. To the extent theauthors intendedthe letters be considered petitions, they are dismissed.

~ Cal. CodeofRegs.,tit. 23, section2054.
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pollutants to the maximum extent practicable [MEP].”Statesestablish appropriaterequirements

for the controlofpollutantsin thepermits.

ThisBoard very recently reviewed theneedfor controlson urbanrunoffin M54

permits, theemphasison best management practices(BMPs) in lieuofnumericeffluent

limitations,andtheexpectationthat thelevel ofeffort to control urbanrunoffwill increaseover

time.5 We pointedout that urbanrunoff is a significant contributorofimpairmentto waters

throughout thestate,and thatadditionalcontrolsare needed.Specifically,in Board Order

WQ2000-11(hereinafter,LA SUSMiPorder),weconcludedthat theLos AngelesRegional

Water Boardactedappropriatelyin determiningthatnumericstandardsforthe designofBIV[Ps to

controlrunofffrom newconstructionandredevelopment constituted controls to theMEP.6

TheSanDiego permitincorporatesnumeric designstandardsforrunoff from new

construction and redevelopment similarto thoseconsideredin theLA SUSMPorder.7 In

addition,the permitaddressesprogrammatic requirements in otherareas.TheLA SUSMIPorder

was a precedentialdecision,8 andwewill not reiterateourfindings and conclusionsfrom that

9
decision.

Board OrderWQ 2006-11.
6 As explainedin that Order, numericdesignstandardsarenotthe sameasnumericeffluent limitations. While BIA

contends that the permit under review includesnumericeffluent limitations,it does not. Anumericdesignstandard
only tellsthe dischargershow muchrunoffmust be treated orinfiltrated; it doesnotestablishnumericeffluent
limitationsproscribingthe qualityof effluent that can bedischargedfollowing infiltration or treatment.

~‘ The San Diego permitalsoincludes provisions thatare differentfrom thoseapprovedin the LA SUSMPOrder,
butwhich were not thesubjectofeitherpetition. Suchprovisionsinclude the inclusionof non-discretionaryprojects.
Wedonotmakeany rulingin this Order on matters that werenotaddressedin eitherpetition.

8 GovernmentCodesection11425.60;StateBoardOrderWR 96-I (LagunitasCreek), at footnote11.

~ BIA restatessomeofthe issuesthis Boardconsideredin the LA SUSMPorder. Forinstance, BIAcontendsthat it
is inappropriate for thepermit to regulateerosioncontrol. Whilethis argument wasnotspecifically addressed inour
prior Order, it isobviousthat the mostseriousconcernwithrunofffromconstruction is thepotentialfor increased
erosion. It is absurd tocontendthat thep&rmit shouldhaveignoredthis impactfrom urban runoff.

3



The petitioners makenumerous contentions,mostlyconcerning requirementsthat

they claim the dischargerswill not be ableto, orshould notbe requiredto, complywith. We

note that noneofthedischargershasjoinedin thesecOntentions.We further notethat BIA raises

contentionsthat werealreadyaddressedin theLA SUSIVIP order. In this Order,we have

attemptedto glean from the petitionissuesthat are notalreadyfully addressedin Board Order

BoardOrderWQ2000-11, and which may have some impacton BIA andits members.WSPA

restated the contentions it made in the petition itfiled challengingtheLA SUSMIPorder. We

will not address thosecontentionsagain.’0 But wewill addresswhethertheRegionalWater

Board followed the precedentestablishedthere asit relatesto retail gasolineoutlets.’1

10 On November8, 2001,following the October31 workshop meetingthat was held todiscussthe draft order,BIA

submitteda “supplementalbrief’ that includes many new contentions raised for the firsttime. (Interestedpersons
who werenotpetitioners filedcommentson the draftorder asking theStateWater Boardto addresssomeofthese.)
TheStateWaterBoardwill notaddress thesecontentions,asthey were not timely raised. (Wat.Code § 13320;Cal.
Codeof Regs.,tit. 23, § 2050(a).) Specificcontentionsthatare notproperlysubject to reviewunderWaterCode
section13320 are objectionstofindings 16, 17, and38 ofthe permit,thecontention that permit provisions constitute
illegal unfundedmandates,challengesto thepermit’s inspection and enforcementprovisions, objectionsto permit
provisions regarding constructionsites,thecontentionthat post-construction requirements should belimited to
“discretionary” approvals,the challengeto the provisionsregardinglocal governmentcompliancewith theCalifornia
EnvironmentalQuality Act, andcontentionsregardingthe term“discharge”in the permit. BIA did not meetthe legal
requirementsfor seeking reviewoftheseportionsof thepermit.

“ On November8, 2001, theStateWater Board received eight boxesof documentsfromBIA, alongwith a
“Requestfor Entry ofDocuments into theAdministrativeRecord.” BIA failed to complywithCal. Codeof Regs.,
tit. 23, section 2066(b), whichrequiressuchrequests bemade“prior to or during the workshopmeeting.” The
workshopmeeting washeldon October31, 2001. Therequestwill thereforenotbeconsidered. BIAalsoobjected
in this submittalthat the Regional Water Board didnotinclude thesedocumentsin its record. TheRegionalWater
Board’srecord wascreatedat the timethe permitwas adopted,andwassubmittedto-the-StateWater—Boardon-June
11, 2001. BIA’s objection isnottimely.
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II. CONTENTIONS AND FINDINGS’2

Contention: BIA contendsthat the dischargeprohibitionscontained in thepermit

are“absolute”and“inflexible,” are notconsistentwith thestandardof“maximum extent

practicable”(MEP),and financially cannotbemet.

Finding: The gistofBIA’s contentionconcerns DischargeProhibition A.2,

concerningexceedanceofwaterqualityobjectivesforreceivingwaters: “Dischargesfrom MS4s

which causeor contributeto exceedancesof receivingwaterqualityobjectivesfor surface water

orgroundwater are prohibited.” BIA generally contends thatthis prohibition amounts toan

inflexible“zero contribution” requirement.

BIA advances numerousarguments regarding theallegedinability ofthe

dischargersto complywith this prohibitionandthe improprietyofrequiring compliancewith

waterqualitystandardsin municipalstormwaterpermits. Theseargumentsmirror arguments

madein earlierpetitions thatrequiredcompliancewith waterqualityobjectives bymunicipal

stormwaterpermittees. (See,e.g.,Board OrdersWQ 91-03, WQ 98-01, andWQ99-05.) This

Board hasalreadyconsideredandupheld therequirementthatmunicipalstormwaterdischarges

mustnotcauseorcontributeto exceedancesofwaterqualityobjectivesin thereceivingwater.

We adoptedan iterativeprocedurefor complyingwith thisrequirement,whereinmunicipalities

mustreport instances where they cause orcontributeto exceedances,andthen mustreviewand

improveBMPs so asto protect the receiving waters. Thelanguagein thepermitin Receiving

12 This Order does not addressall of the issuesraisedby thepetitioners.TheBoardfinds that the issuesthat arenot

addressedareinsubstantialandnotappropriate forStateWater Boardreview. (SeePeoplev.Barry (1987)194
Cal.App.3d158 [239 Cal.Rptr.349]; Cal. CodeRegs.,tit. 23, § 2052.) We make nodetenninationas towhetherwe
will address thesameor similar issues whenraisedin futurepetitions. -
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WaterLimitation C. 1 and2 is consistentwith thelanguagerequired in Board Order WQ99-05,

ourmost recent directionon this issue.’3

While theissueof theproprietyofrequiringcompliancewith waterquality

objectiveshasbeenaddressedbefore in several orders, BIA doesraiseonenewissuethat was not

addressedpreviously. In 1999,the Ninth Circuit CourtofAppeals issued an opinionaddressing

whethermunicipalstormwaterpermitsmustrequire“strict compliance” withwaterquality

standards.’4 (DefendersofWildlife v. Browner(9th Cir. 1999)191 F.3d1159.) The court in

Brownerheld that the Clean Water Actprovisionsregardingstormwaterpermitsdo not require

that municipalstorm-sewerdischargepermits ensurestrict compliancewith waterquality

standards,unlike otherpermits.’5 The courtdeterminedthat: “Instead, [the provision for

municipalstormwaterpermits]replacesthe requirementsof[section 301] with the requirement

that municipalstorm-sewer dischargers‘reducethe dischargeofpollutantsto the maximum

extent practicable, including managementpractices,controltecbniques~andsystem,designand

engineering methods, and such otherprovisionsas theAdministrator.. . determinesappropriate

for thecontrolof suchpollutants’.” (191F.3d at1165.) The courtfurtherheldthat the Clean

WaterAct does grant thepermittingagency discretionto determinewhatpollutioncontrolsare

appropriateformunicipalstormwaterdischarges.(Id. at1166.) Specifically, the court stated

In additionto DischargeProhibitionA.2, quotedabove,the permitincludesReceiving WaterLimitation C.1,with
almostidenticallanguage: “Dischargesfrom MS4s that cause orcontributeto the violationof water quality
standards(designatedbeneficial uses and water quality objectivesdevelopedto protectbeneficialuses)are
prohibited.” Receiving WaterLimitation C.2 setsforth theiterativeprocess forcompliancewith C.1, asrequired by
Board OrderWQ 99-05.

~ “Waterquality objectives” generally refers to criteriaadoptedby the state, while “waterqualitystandards”

generallyrefers tocriteria adopted or approved for the state by the U.S.EPA. Those terms are usedinterchangeably
forpurposesof this Order.

‘5 Clean Water Act§ 301(b)(1)(C) requiresthat mostNPDESpermitsrequirestrict compliancewith quality
standards.
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that U.S. EPA had the authorityeitherto require “strictcompliance”with waterqualitystandards

throughtheimpositionofnumeric effluentlimitations,or to employan iterativeapproachtoward

compliancewith water qualitystandards,byrequiring improvedBMPs over time. (Id.) The

courtin Brownerupheldthe EPA permitlanguage,which includedan iterative,BMiP-based

approachcomparableto thelanguage endorsedby thisBoard in Order WQ99-05.

In reviewingthe languagein this permit, and that in Board OrderWQ99-05,we

point out thatourlanguage,similar to U.S. EPA’sPermit languagediscussed in theBrowner

case,does not require strictcompliancewith water qualitystandards.Ourlanguagerequiresthat

storm water management plans bedesiguedto achievecompliancewith water qualitystandards.

Complianceis to be achieved overtime, through an iterativeapproachrequiring improvedBMPs.

As pointedout by theBrownercourt, thereis nothinginconsistentbetweenthisapproachand the

determinationthat theCleanWater Act does notmandatestrict compliancewith waterquality

standards.Instead,the iterativeapproachis consistentwith U.S. EPA’sgeneralapproachto

stormwaterregulation, which relieson BMPs insteadofnumericeffluent limitations.

It is true that the holding inBrownerallows the issuanceofmunicipal storm water

permitsthat limit theirprovisionsto BMPsthatcontrolpollutantsto the maximum extent

practicable(MEP), and whichdo not require compliance withwaterqualitystandards.For the

reasonsdiscussedbelow,wedeclineto adoptthat approach. Theevidencein therecordbefore

us is consistent with records inprevious municipalpermitswe haveconsidered,and with the data

wehavein ourrecords,including datasupportingour list preparedpursuantto CleanWater Act

section303(d). Urbanrunoffis causingandcontributingto impactson receiving waters

throughoutthe stateandimpairingtheirbeneficialuses. In orderto protect beneficial usesandto

achievecompliancewithwaterqualityobjectivesin ourstreams, rivers,lakes,and theocean,we
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mustlook to controlson urbanrunoff It is not enough simplyto apply the technology-based

standardsofcontrollingdischargesofpollutantsto theMEP; whereurbanrunoff is causing or

(
contributing toexceedancesofwater quality standards, itis appropriateto requireimprovements

to BMPsthat address thoseexceedances.

While wewill continueto addresswaterquality standardsin municipal storm

water permits,wealsocontinueto believe that the iterativeapproach,which focuses on timely

improvementofBMPs, is appropriate.We will generallynot require “strictcompliance”with

water quality standardsthroughnumeric effluent limitationsandwe will continueto follow an

iterativeapproach, whichseekscomplianceovertime.’6 Theiterativeapproachis protectiveof

waterquality, but at the same timeconsidersthedifficulties ofachieving fullcompliancethrough

BMPsthat must be enforced throughout large andrnediummunicipalstormsewersystems.’7

We havereviewed the language inthepermit, andcompared it to the model

languagein Board Order WQ99-05. The language in theReceivingWater Limitationsis

virtually identicalto the languagein Board OrderWQ 99-05. It setsa. limitation on discharges

thatcauseorcontributeto violation ofwaterqualitystandards,andthenit establishes aniterative

approach to complying with thelimitation. We areconcerned,however,with the languagein

DischargeProhibitionA.2, whichis challengedbyBLA. This dischargeprohibitionis similar to

the Receiving WaterLimitation, prohibitingdischargesthatcauseor contributeto exceedanceof

16 Exceptions to this general ruleare appropriate where site-specificconditionswarrant. Forexample,theBasin

Planfor theLakeTahoebasin, which protects an outstandingnationalresourcewater,includesnumericeffluent
limitationsfor stormwaterAischarges.~. - - -

17 While BIA arguesthatthepermit requires “zerocontribution”ofpollutantsin runoff,and “in effect” contains
numericeffluentlimitations, this issimplynottrue. Thepennitis clearlyBMP-based, andthereareno numeric
effluent limitations. BLA also claimsthatthepennitwill requiretheconstructionof treatmentplantsfor stormwater
similar to thepublicly-ownedtreatmentworks for sanitarysewage.Thereis no basis for thiscontention;there isno
requirement in the permit totreatall storm water. The emphasis ison BMPs.
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water qualityobjectives.The difficultywith this language, however,is that it is notmodifiedby

the iterativeprocess. To clarify that this prohibitionalsomust be complied with through the

iterativeprocess, Receiving Water LimitationC.2 muststate thatit is alsoapplicableto

DischargeProhibitionA.2. The pennit, in Discharge Prohibition A.5,alsoincorporatesa list of

Basin Planprohibitions,oneofwhichalsoprohibitsdischargesthat arenot in compliancewith

water qualityobjectives. (See,Attachment A,prohibition5.) Languageclarifying that the

iterativeapproachapplies tothat prohibitionis alsonecessary.

BIA alsoobjectsto Discharge Prohibition A.3, which appearsto requirethat

treatmentand controlof discharges mustalwaysoccurprior to entry intotheMS4: “Discharges

into andfrom MS4scontainingpollutantswhichhavenot beenreducedto the [MEP] are

prohibited.”’9 An NPDESpermit is properly issuedfor “dischargeofa pollutant” towatersofthe

UnitedStates.20(Clean Water Act§ 402(a).) The Clean Water Act defines“dischargeofa

pollutant” asan“addition” of a pollutantto watersofthe United States from apoint source.

(Clean Water Act section 502(12).)Section402(p)(3)(B)authorizesthe issuanceofpermitsfor

discharges“from municipalstormsewers.~~ -

We find thatthepermit languageis overlybroadbecauseit applies the MEP

standardnot only to discharges “from” MS4s, but also todischarges“into” MS4s.. It is certainly

18 The iterative approach isnotnecessaryfor all Discharge Prohibitiojis.Forexample,a prohibitionagainst

pollution,contaminationor nuisanceshouldgenerallybe compliedwith atall times. (See, DischargeProhibition
A.1.) Also, there may bedischargeprohibitions for particularlysensitivewater bodies, such as the prohibitionin the
OceanPlanapplicableto Areasof Special Biological Significance.

‘9 DischargeProhibitionA.Lalso-refers-to-disGharges-into-the-M-S4,-but--it-onlyprohibitspullution, ~
nuisance thatoccurs“in watersofthestate.” Therefore,it is interpretedto apply only todischargesto receiving
waters.
20 Since NPDESpermitsare adopted as wastedischargerequirements inCalifornia, they can more broadly protect

“watersof thestate,”rather than beinglimited to “watersof the UnitedStates.” In general,the inclusionof “waters
(footnotecontinued)
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true that inmostinstancesit is morepracticalandeffectiveto preventandcontrolpollutionat its

source. We alsoagree with theRegionalWaterBoard’sconcern,stated inits response, that there

may be instances where MS4s use“watersoftheUnitedStates” aspartoftheirsewersystem,-

andthat the Boardis charged withprotectingall suchwaters. Nonetheless,thespecific language

in this prohibition toobroadlyrestrictsall discharges“into” anM54, anddoesnot

allow flexibility to use regionalsolutions,wheretheycould beappliedin amannerthat fully

protects receivingWaters.2’ It is importantto emphasize thatdischargersinto MS4scontinueto

berequiredto implement a full rangeofBMPs, includingsource control.Inparticular,

dischargerssubjectto industrialandconstructionpermitsmustcomplywith all conditionsin

thosepermits prior to dischargingstorm waterinto MS4s.

Contention: Statelaw requiresthe adoptionofwet weather water quality

standards,andthepermit improperly enforcesWaterqualitystandardsthatwerenotspecifically

adopted for wetweatherdischarges.

Finding: This contentionis clearlywithoutmerit. Thereis no provisionin state

or federallaw thatmandates adoptionof separatewaterqualitystandardsfor wetweather

conditions. In arguing that the permitviolatesstatelaw, BIA statesthat because thepennit

appliesthe water qualityobjectivesthat were adopted in its Basin Plan,andthose objectives were

not specificallyadoptedfor wet weatherconditionsonly, theRegionalWater Boardviolated

of the state”allows theprotectionof groundwater,which is generallynotconsideredtobe“watersof theUnited
States.”
21 Thereareother provisionsin the permit thatreferto restrictions “into”the M54. (See,e.g., LegalAuthorityD.1.)
Thoseprovisionsare appropriate because theydo notapplytheMEPstandard to thepermittees,butinstead require
thepenuitteesto demand appropriatecontrolsfor dischargesintotheir system. Forexample,the federal regulations
requirethat MS4s have aprogram“to reducepollutantsin stonnwaterrnnofffromconstructionsites to the
municipalstorm sewersystem.. . .“ (40 C.F.R. § 122.26(d)(2)(iv)(D).)

10



K



WaterCodesection13241. Theseallegationsappearto challengewater quality objectivesthat

wereadoptedyearsago. Such achallengeis clearly inappropriate asbothuntimely, and because

Basin Plan provisions cannot bechallengedthroughthewaterqualitypetitionprocess.(See Wat.

Code§ 13320.)Moreover, thereis nothing insection13241that supports the claim that

RegionalWater Boardsmustadoptseparatewetweatherwaterqualityobjectives. Instead,the

RegionalWaterBoard’sresponseindicatesthat thewaterqualityobjectiveswere basedon all

waterconditionsin thearea. Thereis nothingin therecordto supportthe claim that theRegional

Water Boarddid not in factconsiderwetweatherconditions whenit adoptedits BasinPlan.

Finally, Water Code section13263mandatestheRegionalWaterBoard to implementits Basin

Plan whenadoptingwastedischarge requirements.TheRegionalWaterBoardactedproperly in

doing so.

BIA points to certain federalpolicy documentsthat authorizestatesto promulgate

water qualitystandardsspecific to wet-weatherconditions.22Each Regional Water Board

considers revisionsto its Basin Plan ina triennialreview. That would be the appropriateforum

forBIA to make thesecomments.

Contention: 131Acontendsthat thepermitimproperlyclassifies urbanrunoffas

“waste” within the nieaningofthe WaterCode.

Finding: BIA challengesFinding2, which statesthat urbanrunoff is awaste,as

defined in the Water Code,andthatit is a “dischargeofpollutantsfrom apoint source” under the

federalClean Water Act. BIAcontendsthat the legislativehistoryofsection13050(d) supports

2=Thesedocumentsdo notsupport theclaim that U.S. EPA and theClintonAdministration indicatedthat the

absenceof suchregulations“is a major problem that needs tobeaddressed,”as claimedin BIA’s Pointsand
Authorities,at page18.
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its positionthat “waste” shouldbe interpretedto exclude urban runoff. The Final Reportofthe

StudyPanel to the CaliforniaStateWaterResourcesControl Board(March,1969)is the

definitivedocumentdescribing thelegislativeintentof thePorter-CologneWaterQuality Control

Act. In discussingthe definitionof“waste,” this document discusses its broadapplicationto

“currentdrainage,flow, orseepage intowatersofthestateofharmfulconcentrations”of

materials,includingeroded earth andgarbage.

As westated in Board Order WQ95-2,therequirementto adoptpermitsfor urban

runoffis undisputed, andRegionalWater Boards arenotrequiredto obtainanyinformation on

theimpactsofrunoffprior to issuing apermit. (At page 3.) Itis also undisputedthat urban

runoffcontains “waste”within the meaningofWater Code section13050(d),andthatthefederal

regulationsdefine“dischargeofa pollutant”to include “additionsofpollutants into watersofthe

UnitedStates from:surfacerunoffwhich is collectedorchanneled byman.” (40 C.F.R. § 122.2.)

But it is the wasteorpollutants in therunoffthatmeet thesedefinitionsof“waste” and

pollutant,” andnot therunoffitself.23 Thefinding does createsomeconfusion,sincethereare

dischargeprohibitionsthat havebeenincorporatedinto the permit thatbroadlyprohibit the

dischargeof“waste” in certaincircumstances.(SeeAttachmentA to thepermit.) The finding

will thereforebe amendedto state that urbanrunoffcontains wasteandpollutants.

Contention:BIFA contendsthat theRegionalWater Board violated California

EnvironmentalQuality Act (CEQA).

23 TheRegionalWaterBoardis appropriatelyconcernednot onlywithpollutants inrunoffbutalsothevolumeof

runoff, since thevolumeof runoffcanaffect thedischargeofpollutantsin therunoff. (SeeBoard Order WQ 2000-
11, at page5.)
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Finding: As wehave stated in severalprior orders,the provisionsofCEQA

requiringadoptionofenvironmentaldocumentsdo not apply toNPDESpermits.24 BIA contends

that the exemption from CEQA contained insection13389appliesonly to the extentthat the

specificprovisionsofthepermit arerequiredby the federal Clean Water Act. This contentionis

easily rejected withoutaddressingwhetherfederallaw mandatedall ofthepermitprovisions.

The plainlanguageofsection13389broadlyexemptstheRegionalWater Board from the

requirementsofCEQA to prepareenvironmentaldocumentswhenadopting“any wastedischarge

requirement” pursuant to Chapter5.5 (§§ 13370et seq., which applies toNPDES permits).25

BIA cites the decision inCommitteefor a ProgressiveGilroy v. StateWaterResourcesControl

Board(1987)192 Cal.App.3d847. That caseupheldtheStateWaterBoard’sview that section

13389applies only toNPDESpermits,and notto wastedischargerequirements that are adopted

pursuantonly to statelaw. Thecasedid notconcernanNPDESpermit, and doesnotsupport

BIA’s argument.

Contention: WSPAcontendsthat theRegionalWater Board did not follow this

Board’s precedent for retailgasoline outlets(RGOs)establishedin theLA SUSMPorder.

Finding: In the LA SUSM7Porder,this Boardconcludedthatconstructionof

RGOsis already heavily regulatedandthat ownersmaybe limited in theirability to construct

infiltration facilities. We alsonotedthat, in light of thesmallsizeofmanyRGOs and the

proximity to undergroundtanks,it might notalways befeasibleor safeto employtreatment

methodologies.We directed theLos Angeles Regional Water Board to mandate thatRGOs

24 WaterCodesection13389;see,e.g., Board Order WQ2000-li.

25 The exemptiondoes haveanexceptionforpermits for “new sources”asdefined in the Clean Water Act, whichis

notapplicablehere.
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employ theBMPs listed in a publicationofthe CaliforniaStormWater Quality TaskForce.

(BestManagementPracticeGuide— RetailGasolineOutlets(March 1997).)We alsoconcluded

thatRGOs shouldnot besubjectto theBMiP designstandardsat thistime. Instead, we

recommended that the Regional Water Board undertake further considerationof a threshold

relativeto sizeofthe RGO,numberoffuelingnozzles,or someother relevantfactor. The

LA SUSMIP orderdid not precludeinclusionofRGOs in theSUSMIPdesignstandards,with

properjustification,whenthe permitis reissued.

The permit adopted by theRegionalWater Board did not comply with the

directions weset forth in theLA SUSMPorderfor the regulationofRGOs. The permit contains

no findingsspecificto the issues discussed in ourprior order regardingRGOs,and includesno

threshold forinclusionofRGOs in SUSMIPs. Instead, the permit requires the dischargersto

developandimplementSUSMIPswithin oneyear thatincluderequirementsfor “Priority

Development Project Categories,”including “retail gasolineoutlets.” While otherpriority

categories havethresholdsfortheir inclusionin SUSMPs,the permitstates: “Retail Gasoline

Outlet is defined asany facility engaged insellinggasoline.”26

The Regional Water Board responded that it did follow the directions in the

LA SUSMLPorder. First, it pointsto findings that vehiclesandpollutantstheygenerate impact

receiving waterquality. But the onlyfinding that evenmentionsRGOsis finding 4, which

simplylists RGOsamong the other priority development projectcategoriesas land uses that

generate morepollutants. The Regional Water Boardstaffalsodid state some justificationsfor

the inclusionofRGOsin two documents. The Draft FactSheetexplainsthat RGOscontribute

26 Permit atF. 1 .b(2)(a)(x).
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pollutantsto runoff, andopinesthat there are appropriateBMIIPs for RGOs. The staffalso

prepared another document afterthe public hearing,whichwas distributed to Board Members

prior to their voteon thepermit,and which includes similarjustificationsandreferencesto

studies.27TheLA SUSMPordercalled forsometyPeofthresholdfor inclusionofRGOsin

SUSMIPs. The permitdoesnotdo so. Also, justifications forpermitprovisionsshouldbestated

in the permitfindings orthe final factsheet,andshould be subject to public reviewanddebate.28

Thediscussionin the documentsubmittedafter thehearingdid not meet thesecriteria. There

wassomejustification in the“Draft Fact Sheet,”but thefactsheet has not beenfinalized.29 In

light of our concerns over whetherSUSMPsizingcriteriashouldapply toRGOs,it was

incumbent ontheRegional Water Board tojustify theinclusionofRGOs in the permit findings

or in a final factsheet,andto consider an appropriatethreshold,addressing theconcernswe

stated.TheRegionalWater Boardalsorespondedthatwhenthe dischargersdevelopthe

SUSMPs,thedischargersmight addspecific BMPsand a threshold as directed in theLA

SUSMPorder. But the orderspecificallydirected that anythreshold,and the justification

therefore,shouldbe included in thepermit. The Regional Water Board did notcomplywith

thesedirections.

27 See“ComparisonBetween TentativeOrder No.2001-01 SUSMPRequirementsandLARWQCB SUSMP

Requirements(as Supported bySWRCBOrder WQ2000-11).”
28 See40 C.F.R.sections124.6(e) and124.8.

29 U.S.EPA regulationsrequire that therebe a fact sheet accompanyingthepermit. (40C.F.R.§ 124.8.) The record

containsonly a draft factsheet,which was neverpublishedor distributedin final form. TheRegionalWaterBoard
shouldfinalizethe factsheet,accounting for anyrevisionsmadein thefinal permit, andpublishit on its web siteas a
final document.
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III. CONCLUSIONS

Basedon thediscussionabove,the Boardconcludesthat:

1. The RegionalWaterBoardappropriatelyrequired compliance with water

quality standardsand includedrequirementsto achievereductionofpollutants to the maximum

extentpracticable.The permitmustbe clarified so that thereferenceto the iterative process for

achievingcomplianceapplies not only to the receivingwaterlimitation, but alsoto thedischarge

prohibitionsthat requirecompliancewith waterquality standards.The permitshould alsobe

revisedso thatit requires that MEP be achieved for discharges “from” themunicipalsewer

system,andfor discharges “to”watersoftheUnitedStates, but notfordischarges “into” the

sewersystem.

2. The RegionalWaterBoard wasnotrequiredto adopt wet-weatherspecific

waterqualityobjectives.

3. The RegionalWaterBoardinappropriatelydefined urbanrunoffas“waste.”

4. The RegionalWaterBoard didnotviolate the California Environmental

Quality Act.

5. The permit will be revisedto deleteretail gasoline outletsfrom the Priority

Development ProjectCategoriesfor StandardUrbanStormWaterMitigationPlans. The

RegionalWaterBoardmayconsideraddingretailgasolineoutlets,upon inclusionofappropriate

findings anda threshold describing whichoutletsareincluded in the requirements.

IV. ORDER

IT IS HEREBY ORDEREDthattheWasteDischarge¶equirementsfor

DischargesofUrbanRunofffrom the Municipal SeparateStormSewerSystemsin SanDiego

County (OrderNo. 2001-01) arerevisedasfollows:
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1. PartA.3: Thewords“into and” aredeleted.

2. PartC.2: Throughout thefirst paragraph,thewords “, Part A.2, and PartA.5

as it applies to Prohibition5 in AttachmentA”shall be insertedfollowing “PartC. 1.”

3. Finding 2: Revise thefinding to read: URBANRUNOFFCONTAINS

“WASTE” AND “POLLUTANTS”: Urbanrunoffcontainswaste,as definedin theCalifornia

WaterCode,andpollutants, as defined in thefederalCleanWaterAct, andadversely affects the

quality of thewatersofthe State.

4. PartF.1 .b(2)(a): Deletesection“x.”

In all other respects the petitionsaredismissed.

CERTIFICATION

Theundersigned,Clerk to theBoard,doeshereby certifythat theforegoingis a full, true,and
correctcopyof a resolution dulyandregularlyadopted at a meetingoftheStateWaterResources
Control Boardheld onNovember15, 2001.

AYE: Arthur G. Baggett,Jr.
PeterS. Silva
Richard Katz

NO: None

ABSENT: None

ABSTAIN: None

Clerkt eBoard
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§ 316(b) ... passim

§509 ... 26

State Statutes

Statutes 1998, ch. 886, § 10 ... 22

Statutes 2000, ch. 953, § 1 ... 22

Code of Civil Procedure

§ 187 ... 41

§ 1094.5 ... passim

§ 1094.5, subdivision ... 39

§ 1094.5, subdivision (f) ... 40

§ 1095.4, subdivision (f) ... 41

Government Code

§ 11125.7 ... 44

§ 11521 ... 40

*ix Public Resources Code

§25000 ... 11

§25006 ... 12

§25110 ... 12

§25119 ... 12

§25123 ... 12

§25500 ... 11, 12

§ 25331, subdivision (b) ... 10

§25531, subdivision (c) ... 7, 16, 24

§ 25523, subd. (a) ... 15

§ 25523, subd. (d)(1) ... 15, 26

§ 25531 ... passim

2010 WL 1229127 (Cal.) Page 6

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAPHS25531&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAPHS25531&FindType=L


§25531, subd. (a) ... 14, 25

§ 25531, subd. (c) ... 14, 18

§31000 ... 36

§31105 ... 36

§31410 ... 36

Public Utilities Code

§ 1756 ... 25, 26

Water Code

§ 13000 ... 19

§ 13300 ... 11

§ 13330 ... 10, 19, 26

§ 13330, subdivision (b) ... 11, 24, 26

§ 13370 ... 13, 15, 20, 23

§ 13370, subdivision (d) ... 20

§ 13377 ... 23

§ 13385 ... 24

§ 13389 ... 13, 15, 20, 23

Chapter 5.5 ... 20

Federal Rules and Regulations

40 Code of Federal Regulations § 122.62 ... 40

California Rules and Regulations

California Code of Regulations, Title 14, § 1742.5, subd. (c) ... 15

California Code of Regulations, Title 23, §647.3 ... 44

California Rules of Court, rule 8.516(a)(1) and (b)(1) ... 27

*x Other authorities

66 Federal Register. 65256 (Dec. 18, 2000) ... 28

2010 WL 1229127 (Cal.) Page 7

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAPHS25531&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAPHS25531&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAWAS13330&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CAWAS13330&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000547&DocName=40CFRS122.62&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000937&DocName=23CAADCS647.3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000298&DocName=CASTAPPLLR8.516&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1037&DocName=66FR65256&FindType=Y&ReferencePositionType=S&ReferencePosition=65256


67 Federal Register 17122-17123 (Apr. 9, 2003) ... 28

69 Federal Register 41578 (July 9, 2004) ... 28

House of Representatives Conference Report No. 95-830, 95th Congress, 1st Session, p. 104, 1977 U.S. Code
Congressional & Administrative News 4424 ... 22

U.S. Environmental Protection Agency, Office of Water Enforcement, Permit Division, Industrial Permits
Branch, Washington, D.C., Draft Guidance for Evaluating the Adverse Impact of Cooling Water Intake Struc-
ture of the Aquatic Environment Section 316(b), P.L. 92-500 (May 1, 1977) ... 28, 29

INTRODUCTION

Elkhorn Slough is indeed an ecological gem. (Administrative Record (AR) 300863.) Respondent Regional Water
Quality Control Board, Central Coast Region (Regional Water Board), the California Energy Commission
(Energy Commission), and Real Parties in Interest Duke Energy, et al. (Duke Energy)[FN1] worked together for
two years before the agencies issued their respective permits allowing Duke Energy to modify the Moss Landing
Power Plant (Plant), which is adjacent to the Slough, to assure that it remains so.

FN1. The Moss Landing Power Plant is now owned by Dynegy Moss Landing, LLC.
The Elkhorn Slough continues to support a robust population of birds, fish, marine mammals, and all the organ-
isms that feed them, almost sixty years after the Plant began operating the cooling water system at issue in this
case. (AR 300859-0920.) The local Elkhorn Slough Foundation studied the Slough and made recommendations
on improving its productivity in the Elkhorn Slough Conservation Plan dated July 2, 1999. (AR 300859-0920.)
The plan listed the most significant threats to the critical resources within the Slough, and notably absent is the
Plant: (1) sedimentation and contamination of marshes, largely due to uncontrolled runoff from steep cultivated
fields; (2) destruction and fragmentation of maritime chaparral habitat associated with residential development;
(3) severe depletion of groundwater resources and accompanying seawater intrusion due to excessive pumping
of wells for irrigation; and (4) loss of marsh habitat by tidal erosion and conversion as a consequences of human
manipulation (primarily the opening of the slough at the entrance to Moss Landing Harbor in 1947). (AR
300863-0864; 300878.)

After nearly a decade of litigation, two lower courts have upheld the conclusions of the Regional Water Board
and the Energy Commission that an upgrade to the Plant could go forward in compliance with state and federal
law - without endangering the Slough. Our positions are that: (1) the courts below had no jurisdiction to review
the determinations made by the agencies because Voices failed to comply with the Warren Alquist Act (Pub. Re-
sources Code, § 25531), (2) in any case, the agencies complied with the law, and (3) the trial court did not err
when it remanded the case to one of the agencies for further consideration of one factual issue.

ISSUES PRESENTED

1. Does the judicial review provision of the Warren-Alquist Act (Public Resources Code section 25531) deprive
the superior court of jurisdiction to hear a petition challenging an NPDES permit when that permit has been ap-
proved and incorporated by the California Energy Commission as part of its certification process?

2. May a state agency with a delegated federal regulatory authority utilize a cost-benefit analysis and environ-
mental mitigation measure to determine compliance with section 316(b) of the federal Clean Water Act, 33
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U.S.C. § 1326(b), when controlling federal precedent in Riverkeeper v. Environmental Protection Agency
(Riverkeeper I), 358 F.3d 174 (2d Cir. 2004), and Riverkeeper v. Environmental Protection Agency (Riverkeeper
II), 475 F.3d 83 (2d Cir. 2007), has expressly prohibited consideration of these factors?[FN2]

FN2. This issue is quoted directly from Voices's Petition for Review. However, as explained below, the
issue has now been resolved against Voices in Entergy Corp. v. Riverkeeper, Inc. (2009) ___ U.S. ___,
129 S.Ct. 1498, and, in its opening brief, Voices improperly attempts to change the issue.

3. Does section 1094.5 of the California Code of Civil Procedure and this Court's long-standing administrative
law precedent in such cases as Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, preclude
a trial court from ordering interlocutory remand after a full trial on the merits without setting aside the unlawful
agency decision and subsequently admitting new, post-decisional information into evidence to support the ori-
ginal unsupported action?

STATEMENT

I. The Moss Landing Power Plant

The Moss Landing Power Plant has been operating since 1952 at its current site. After purchasing the plant from
Pacific Gas & Electric Co. in May 1999, Duke Energy began plans to modernize the plant facilities by replacing
older units with high efficiency units and upgrading the remaining two units. The modification plans also in-
cluded changes to the plant's cooling system, including the water intake system. One purpose of these modifica-
tions was to reduce the plant's effects on Elkhorn Slough by reducing the size and number of organisms trapped
by the plant's water intake system, used for cooling. (AR 300049, 302882.)

II. Agency Review

Duke Energy filed an application for certification of planned modifications to the plant with the Energy Com-
mission in May 1999. (AR 300002.) Shortly thereafter, the Regional Water Board's Executive Officer sent a let-
ter to Duke Energy outlining the requirements for the issuance of a National Pollutant Discharge Elimination
System (NPDES) permit for the planned modernization. (AR 304505-0509.) The letter emphasized that the Re-
gional Water Board would work in parallel with the Energy Commission in developing the permits:
*4 The Regional Water Board's approval process will be carried out in parallel with the California Energy Com-
mission's evaluation of Duke Energy's Application for Certification (AFC), consistent with the Memorandum of
Understanding between the two agencies. . . .
Specifically, the Memorandum of Understanding between the staff of the California Energy Commission and the
staffs of the State and Regional Water Quality Control Boards lays out an integrated approach concerning the is-
suance of the draft NPDES permit and the AFC approval process. It is our intent that the Regional Board's as-
sessment of the Duke facility will be completed to allow for such an integrated review process as it relates to the
preparation of the draft NPDES permit....

(AR 304505.)

A. The Technical Working Group's Study of Environmental Effects of the Proposed Upgrade

The Regional Water Board and California Energy Commission organized a Technical Working Group of marine
scientists, Energy Commission staff members, Duke Energy staff members, and other state agency members to
evaluate the environmental effects of the modernization plans, with an emphasis on the effects of the modified

2010 WL 1229127 (Cal.) Page 9

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=33USCAS1326&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2004104452
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2004104452
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2004104452
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2011275512
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2011275512
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2011275512
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2018511551
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2018511551
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2018511551
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=4040&FindType=Y&SerialNum=1995049982
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=4040&FindType=Y&SerialNum=1995049982


facility's proposed new cooling system on the aquatic environment. (AR 304506.) The members of the Technical
Working Group possessed considerable expertise with the marine environment and the effects of power plants
on that environment. (AR 305187, 305782-5795, 305796-5804, 305805-5808.) The potential effects of the pro-
posed once-through cooling system included the capture or “impingement” of organisms at the water intake
screens, the “entrainment” of tiny organisms that slip through the screen and are killed, and the release of heated
water into Monterey Bay. (AR 303868.)

*5 To accomplish this task, the Technical Working Group worked for over a year conducting studies in the Elk-
horn Slough, and collecting data from the Slough and surrounding waters to determine what kind of organisms
were in the water and which species were likely to be affected by the proposed new generating units, including
the proposed cooling system.

After reviewing the study results, the Technical Working Group concluded that the environmental effects from
the outflow of warm water (thermal effects) and the effects of inflow impingement were not significant. (AR
306122.) The group concluded, however, that entrainment impacts could be significant under a worst-case scen-
ario, that is, when the plant operated at maximum capacity. (AR 306122.)

B. The California Energy Commission Proceedings

Duke Energy filed its Application for Certification (AFC) with the Energy Commission in May 1999. (AR
300001-0858.) After reviewing the application, the Energy Commission requested supplemental information
from Duke Energy with regard to several environmental issues, including biological resources and water quality.
(AR 300291.) Duke Energy submitted these supplemental data to the Energy Commission on July 30, 1999. (AR
300921-1085.)

The Energy Commission held a public informational hearing and site visit on September 7, 1999, provided many
opportunities for public written comment, including three days of public evidentiary hearings on June 7, 15 and
20, 2000, a committee conference on the specific issues relating to the cooling system on July 17, 2000, and
three more days of hearings on a proposed decision on September 21, October 23, and October 25, 2000. (AR
303191, 301943, 301106-1107, 306808.)

*6 The Energy Commission entered Order 00-1025-24 approving Duke Energy's AFC with Conditions of Certi-
fication and authorizing construction. (AR 304096-4098.) Those conditions included compliance with all provi-
sions of the NPDES permit. (AR 304341.) The Energy Commission: (1) determined that the cooling water intake
system satisfied the best technology available (BTA) requirements of the Clean Water Act; and (2) through its
Conditions of Certification, ordered Duke Energy to comply with the NPDES permit requirements.

The Energy Commission approved the certification during a publicly-noticed hearing on October 25, 2000. (AR
304107.) The certification order was issued on November 3, 2000. (AR 304096-0098.)

C. The Regional Water Board Proceedings

The Regional Water Board received Duke Energy's NPDES permit application in January 2000. (AR
301520-1521.) A draft NPDES permit was circulated on June 26, 2000. (AR 304766-4794.) The draft permit in-
cluded several modifications to the proposed facility operations. These included elimination of discharge into
the Elkhorn Slough, stringent water temperature limitations for the discharge into Monterey Bay, and further
modifications to the existing intake structure, such as modifications to the screens at the intake so that larger or-
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ganisms would not be trapped, and moving the intake from the Slough to the harbor area outside the Slough.
(AR 304766-4794.)

The Regional Water Board held a hearing on the proposed permit on September 15, 2000. (AR 305044-5072.)
The Regional Water Board continued the matter and directed staff to provide more information regarding a pro-
posed habitat enhancement plan and the feasibility of moving the intake structure offshore. (AR 305560.)

Accordingly, a Supplemental Staff Report was prepared for the October 27, 2000, hearing. (AR 305560-5563.)
That Report concluded *7 that moving the intake structure offshore presented its own environmental concerns,
and thus was not a reasonable solution to reducing the environmental impacts of the proposed cooling system.
The staff also recommended several changes to the habitat enhancement plan to strengthen it. (AR
305663-5665.) The Regional Water Board approved the NPDES permit at the October 27, 2000, after receiving
further public input. (AR 305748.) In one of 58 findings, the Board specifically found that the costs of a closed-
cycle cooling system - an alternative to the once-through cooling system - were wholly disproportionate to its
environmental benefits. (AR 305756.)

D. The Trial Court Proceedings

On July 26, 2001, Voices filed a petition for writ of mandate in the superior court, challenging the NPDES per-
mit issued by the Regional Water Board, but not the Energy Commission certification. The Water Boards[FN3]

and Duke Energy demurred to the petition on the ground that the superior court lacked jurisdiction under the
Warren-Alquist State Energy Resources Conservation and Development Act (Warren-Alquist), Public Resources
Code section 25531, subdivision (c). The Energy Commission supported the demurrers as amicus curiae. The
trial court overruled the demurrers.

FN3. The State Water Resources Control Board was dismissed from this action by the trial court.

After a hearing on the merits, the trial court ruled that that the Regional Water Board had not adequately studied
the alternatives to the once-through cooling system, contrary to Clean Water Act section 316(b), 33 U.S.C. §
1326(b), and ordered the Board to reconsider one of the 58 findings - Finding 48.

*8 The trial court's order had two basic parts. The first ordered the Regional Water Board to conduct a thorough
and comprehensive analysis of the available alternatives to the approved cooling water system applicable to
Moss Landing Power Plant. (Remand Administrative Record (RAR)[FN4] 000007.) Because the plant was oper-
ational and the modifications were nearly complete at the time of the hearing,[FN5] the second part stated that
“[n]othing in this decision compels an interruption in the ongoing plant operation during the Regional Board's
review of this matter.” (Id.) The trial court did not issue a final judgment or writ of mandate at that time, but re-
tained continuing jurisdiction.

FN4. The Remand Administrative Record comprises “Moss Landing Power Plant Administrative Re-
cord”, Volumes 1 through 13. The Bates stamped pages do not bear the “RAR” identification.

FN5. Voices never sought an injunction to stop the plant modifications.

Upon remand, the Regional Water Board held an evidentiary hearing on the issues specified in the superior
court's order, with Voices as a full participant, and including public comment. (RAR 000894-1206.) At the hear-
ing Voices objected to the remand hearing, objected to the introduction of new evidence, and requested the
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Board open up the entire permit for review, not just Finding 48 specified in the trial court's order. (RAR
001167-1168.)

The Board members discussed the various alternatives to once-through cooling, including the closed-cycle cool-
ing alternatives, such as cooling towers with recirculating fresh or salt water, natural draft cooling towers, or air-
cooled condensers. The Board found that closed-cycle cooling alternatives were not appropriate at the site, in
part because each had significant adverse environmental impacts, including increased air pollution from the
huge salt plumes on local farms located downwind of the plant from the salt water alternative, increased demand
on an already over-*9 taxed freshwater supply, and reduced energy efficiency of the units. (RAR 001193-1197.)
The Board also found that the much more expensive air-cooled condensers (also known as dry cooling) might
provide environmental benefits, but the cost was not justified, considering the extensive data showing the robust
marine habitat even after fifty years of plant operations. (RAR 001193-1201.) The Board concluded that these
considerations supported its initial conclusion that the costs of the once-through cooling alternatives were
wholly disproportionate to the benefits. (Ibid.) The NPDES permit was upheld by a four to one vote of the
Board. (RAR 001203-1206.)

Voices petitioned for review of the Regional Water Board's decision to the State Water Resources Control
Board. The State Water Board dismissed the petition on the grounds that it failed to “raise substantial issues that
are appropriate for review.” (SAR 000001.)[FN6]

FN6. SAR refers to the Supplemental Administrative Record submitted by Voices.

Upon stipulation amongst the parties, the Board's permit decision went back to the trial court in the original pro-
ceeding. After a hearing the trial court rejected Voices's arguments regarding the evidence to support the Board's
BTA finding, rejected its arguments regarding the remand procedures and rejected its challenge to the habitat
enhancement plan, which Voices had raised before the Regional Water Board at the remand hearing. The trial
court entered judgment denying the petition on August 17, 2004.

Voices appealed, as did the Regional Water Board and Duke Energy. The Court of Appeal upheld the trial
court's decision in its entirety, and Voices's petition for review by this Court followed.

*10 STANDARD OF REVIEW

The issues presented to this Court require differing standards of review. The threshold jurisdictional question of
whether Public Resources Code, section 25331, subdivision (b), deprived the trial court of jurisdiction of this
case is a question of law, which is reviewed de novo. (Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 7.)

If the superior court did have jurisdiction, then in its review of the NPDES permit, the trial court properly ap-
plied the standard of review in Water Code section 13330, which requires the court to exercise its independent
judgment. “In exercising its independent judgment, a trial court must afford a strong presumption of correctness
concerning the administrative findings, and the party challenging the administrative decision bears the burden of
convincing the court that the administrative findings are contrary to the weight of the evidence.” (Fukuda v. City
of Angels (1999) 20 Cal.4th 805, 817; see also City of Rancho Cucamonga v. Regional Water Quality Control
Bd. (2006) 135 Cal.App.4th 1377, 1484.) On appeal, the standard of review is the substantial evidence test. (
Fukuda v. City of Angels, supra, 20 Cal.4th at p. 824.) Each reviewing court must afford the agency's decision a
presumption of correctness. (Id. at pp. 817-819.) “The trial court's legal determinations receive a de novo review
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with consideration being given to the agency's interpretation of its own statutes and regulations.” (City of Ran-
cho Cucamonga v. Regional Water Quality Control Bd., supra, 135 Cal.App.4th at p. 1384, citing Building In-
dustry Assn. of San Diego County v. State Water Resources Control Bd. (2004) 124 Cal.App.4th 866, 879 and
Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, 482.)

Finally, with regard to Voices's challenge to the authority of the trial court to order a remand hearing on a single
factual finding that it found to have lacked sufficient evidence rather than issuing a writ declaring the *11 permit
void and remanding for recommencement of the entire proceedings before the Regional Water Board, this issue
is a question of law which is reviewed de novo.

ARGUMENT

I. The Superior Court Lacked Jurisdiction over this Action

The Court need not reach the substantive issues, because Voices cannot overcome the predicate issue that the su-
perior court lacked jurisdiction to consider Voices's writ petition.

Jurisdiction here depends on the interplay between the judicial review provisions of the Porter-Cologne Water
Quality Control Act (Porter-Cologne) (Wat. Code, § 13300 et seq.) and the Warren-Alquist Act (Pub. Resources
Code, § 25000 et seq.). Generally, under the Porter-Cologne Act, the superior court reviews decisions by the
Water Boards:
Any party aggrieved by a final decision or order of a regional board for which the state board denies review may
obtain review of the decision or order of the regional board in the Superior Court by filing in the court a petition
for writ of mandate not later than 30 days from the date on which the state board denies review.

(Wat. Code, § 13330, subd. (b).) However, the Energy Commission's exclusive jurisdiction over the certification
of all sites and facilities relating to power plants extends to judicial review. (See Pub. Resources Code, §§ 25500
, 25531.)

A. The Purpose Behind the Warren-Alquist Act's “One-Stop” Licensing for Power Plants and the Attend-
ant Expedited Judicial Review Remove Jurisdiction from the Superior Court

Enacted in 1974, the Warren-Alquist Act created the Energy Commission, in part “to establish and consolidate
the state's responsibility for energy resources . . . and for regulating electrical generating and related *12 trans-
mission facilities.” (Pub. Resources Code, § 25006; see generally id. § 25500.) Through the Warren-Alquist Act,
the Legislature sought to avoid “regulatory fragmentation and uncertainty” in the field of electricity generation
in California. (Public Util. Com. v. Energy Res. Conserv. & Devel. Com. (1984) 150 Cal.App.3d 437, 453.)

The Warren-Alquist Act gives the Energy Commission exclusive jurisdiction over the certification of new power
plants that generate at least 50 megawatts, and modifications of existing power plants that add at least 50 mega-
watts of generating capacity. (See Pub. Resources Code, §§ 25110, 25119, 25123, 25500.) Three key provisions
in the Warren-Alquist Act establish a comprehensive, “one-stop” “certification” (licensing, permitting) process
for power plants.

First, the Legislature consolidated most permits at the Energy Commission:
The issuance of a certificate by the commission shall be in lieu of any permit, certificate, or similar document
required by any state, local or regional agency, or federal agency to the extent permitted by federal law, for such
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use of the site and related facilities, and shall supersede any applicable statute, ordinance, or regulation of any
state, local, or regional agency, or federal agency to the extent permitted by federal law.

(Pub. Resources Code, § 25500.) Second, the Legislature also gave the Energy Commission the authority to
override otherwise applicable laws in specified circumstances. (Id., § 25525.) Thus the Legislature clearly indic-
ated its intent to centralize the permit process.

The Legislature also understood, of course, that federal law could prevent full implementation of the “one stop”
concept, but it nevertheless stated that the one stop concept should be fully applied “to the extent *13 permitted
by federal law.” For example, as in the instant case, the federal NPDES program implemented by the State and
Regional Water Boards applies to power plants that discharge pollutants into navigable waters. (See generally
Environmental Protection Agency v. California ex rel. State Water Resources Control Board (1916) 426 U.S.
200, 206-208; see also Wat. Code, §§ 13370-13389.)

The third way in which the Warren-Alquist Act consolidates power plant licensing is through its extraordinary
judicial review provision, which, as this Court has noted, is designed to “expedite the state's ultimate authoriza-
tion of electric generating plants” in order “to ensure a reliable supply of energy” (County of Sonoma v. State
Energy Resources Conservation and Development Commission (1985) 40 Cal.3d 361, 370-371.) That Act
provides for judicial review only by this Court:
(a) The decisions of the commission on any application for certification of a site and related facility are subject
to judicial review by the Supreme Court of California.
[¶]
(c) Subject to the right of judicial review of decisions of the commission, no court in this state has jurisdiction to
hear or determine any case or controversy concerning any matter which was, or could have been, determined in
a proceeding before the commission, or to stop or delay the construction or operation of any thermal powerplant
except to enforce compliance with the provisions of a decision of the commission.[FN7]

FN7. The quoted version of subdivision (a) became effective on May 22, 2001. Previously, subdivision
(a) provided for judicial review “in the same manner as the decisions of the Public Utilities Commission
on the application for a Certificate of Public Convenience and Necessity for the same site and related
facility.” From 1996 until May 2001, such review was available by writ in either the Court of Appeal or
the Supreme Court. (See Santa Teresa Citizen Action Group v. Energy Res. Conserv. & Dev. Com.
(2003)105 Cal. App. 4th 1441, 1451 [citing former Pub. Util, Code, § 1756].) Thus, when the Energy
Commission certified the Plant modernization project in November 2000, Voices could have sought re-
view of that decision in the Court of Appeal or the Supreme Court. It did neither.

*14 (Pub. Resources Code, § 25531, subds. (a) & (c).)

As explained below, because the issues raised by Voices, are a “matter which was, or could have been, determ-
ined in a proceeding before the commission,” (id.), there is a conflict between the Porter-Cologne Act and the
Warren-Alquist Act regarding judicial review. The two acts must be harmonized if possible. (See Collection
Bureau of San Jose v. Rumsey (2000) 24 Cal.4th 301, 310.) If they cannot be harmonized, then “later enactments
supersede earlier ones,” and “more specific provisions take precedence over more general ones.” (Ibid.)

B. Conformity of the NPDES Permit with Applicable State and Federal Law Was a Matter that Was, or
Could Have Been, Decided by the Energy Commission
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1. The Energy Commission not only Could Have Determined the NPDES Permit's Conformity with the
Applicable State and Federal Law, It Was Required to Do So

The coordinated scheme of administrative and judicial review established by the Warren-Alquist Act encom-
passes compliance with environmental laws such as the BTA requirement of section 316(b) of the Clean Water
Act, and both enables and requires the Energy Commission to make determinations as to the matters raised by
Voices's writ petition to the superior court. The Warren-Alquist Act requires, for example, that the Energy Com-
mission's certification decision include specific provisions *15 relating to the manner in which a proposed facil-
ity is to be designed, sited, and operated “in order to protect environmental quality and assure public health and
safety.” (Pub. Resources Code, § 25523, subd. (a).) In so doing, the Energy Commission must determine that the
proposed facility conforms “with public safety standards and the applicable air and water quality standards, and
with other applicable local, regional, state, and federal standards, ordinances, or laws.” (Pub. Resources Code, §
25523, subd. (d)(1).) Nothing in the Act or applicable case law suggests that the “water quality standards” and
“federal standards... or laws” specified in this subdivision do not include section 316(b) of the Clean Water Act,
or that the specification of “state ... standards ... or laws” does not include relevant provisions of the Porter-
Cologne Act, including its NPDES permitting provisions (Wat. Code, §§ 13370-13389).

Furthermore, the Energy Commission must ensure that its record contains evidence sufficient to support all these
statutorily-required determinations. For example, the Energy Commission's staff must present the results of its
“environmental assessments” in a report. (Cal. Code Regs., tit. 14, § 1742.5, subd. (c).) Moreover:
The staff shall monitor the assessment of environmental factors by interested agencies and shall assist and sup-
plement the agencies' assessment to ensure a complete consideration of significant environmental issues in the
proceeding.

(Id., subd. (d), emphasis added.) Whether the cooling system for a power plant uses the best technology avail-
able to protect water quality, in compliance with section 316(b) of the Clean Water Act, undoubtedly is a
“significant environmental issue.”

The provisions discussed above all give the Energy Commission authority to make determinations on the matters
raised in Voices's original writ petition to the superior court. Any more restrictive reading of the Warren-Alquist
Act would undermine its primary purpose, and thus is not *16 permissible. (See Munson v. Del Taco, Inc. (2009)
46 Cal.4th 661, 666 [“in interpreting statutes, our goal is to ascertain the Legislature's intent so as to give effect
to the law's purpose” (citation and quotation omitted)]; Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th
995, 1003 [court “must select the construction that comports most closely with the apparent intent of the Legis-
lature, with a view to promoting rather than defeating the general purpose of the statute, and avoid an interpreta-
tion that would lead to absurd consequences” (citation and internal quotation omitted)].) That primary purpose,
as explained above, is to expedite consideration of the siting and certification of thermal power plants by, among
other things, consolidating that consideration and review in one administrative body.

2. The Permit's Conformity to Applicable State and Federal Law Was, in Fact, Determined by the Energy
Commission

That the Energy Commission could have made determinations regarding the conformity of the NPDES permit to
applicable state and federal law (as established in the first instance by the Regional Water Board), and whether it
satisfied the Clean Water Act's BTA requirement, is sufficient to bring those issues within the purview of Public
Resources Code section 25531, subdivision (c), and thus preclude the superior court's consideration of the mat-
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ters. A review of the record, however, also reveals that the Energy Commission in fact did make a determination
on the very matter that Voices challenged in the superior court.

For example, the Energy Commission's Presiding Member's Proposed Decision included an independent analysis
of the BTA requirement for the cooling water intake structure, referencing the draft NPDES permit (cited as Ex-
hibit 77 to the decision) as ensuring that the modernization project would meet water quality standards, includ-
ing the BTA requirements of section *17 316(b) of the Clean Water Act. (AR 304246-4247, 304264-4266,
304330, 304338.)

Similarly, the Energy Commission entered Order 00-1025-24 approving Duke Energy's AFC and authorizing
construction. (AR 304096-4098.) That Order adopted a decision that summarized the proceedings, the evidence
presented, and the rationale for the findings and Conditions of Certification, including a determination that the
Conditions of Certification would “ensure that the project will be designed, sited, and operated in conformity
with applicable local, regional, state, and federal laws, ordinances, regulations, and standards, including applic-
able public health and safety standards, and air and water quality standards” (AR 304096, emphasis added.)
Those Conditions included compliance with all provisions of the NPDES permit. (AR 304341.) The Energy
Commission's “staff concurred that the proposed design represents the best technology available.” (AR
304329-4330.)

In sum, the Energy Commission: (1) determined that the cooling water intake system satisfied the BTA require-
ments of the Clean Water Act; and (2) through its Conditions of Certification, ordered Duke Energy to comply
with the NPDES permit requirements. These are the same matters that Voices later raised in its challenge in the
superior court, which therefore are matters that section 25531 expressly precluded the superior court from decid-
ing.

C. The Review Provision of the Warren-Alquist Act Controls in this Case

On their face, the conflicting judicial review provisions of the Porter-Cologne Act and the Warren-Alquist Act
both apply to the Board's NPDES decision and the Commission's certification. The Porter-Cologne Act provides
for review of decisions of the Water Board in the superior court. Such review includes challenges to the Water
Board's determination of the *18 validity of NPDES permits it issues, including, specifically, their compliance
with the Clean Water Act's best available technology requirement. Under the Warren-Alquist Act, however, such
determinations may, and must, also be made by the Energy Commission, in cases where the NPDES permit is
necessary for the operation of a power plant within the Energy Commission's certification authority.[FN8] And,
under the Warren-Alquist Act, the superior court lacks jurisdiction to “determine any case or controversy con-
cerning any matter which was, or could have been, determined in a proceeding before the commission.” (Pub.
Resources Code, § 25531, subd.(c).)

FN8. Under current California law, as approved by U.S. EPA, while the Energy Commission is not au-
thorized to issue a NPDES permit, it is authorized to make determinations that a power plant within its
jurisdiction will comply with applicable state and federal law, including Clean Water Act section
316(b) and conditions of certification that require continued compliance with that NPDES permit.

The acts may be harmonized, however, by viewing the Warren-Alquist Act as an exception to the more general
judicial review provisions of the Porter-Cologne Act. The Porter-Cologne Act speaks to judicial review, gener-
ally, of Water Board decisions. The Warren-Alquist Act speaks, specifically, to matters that were or could have
been determined in the course of Energy Commission proceedings pertaining to power plants within the Com-
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mission's jurisdiction. In such a circumstance, it is the Warren-Alquist Act that controls. “ ‘It is well settled ...
that a general provision is controlled by one that is special, the latter being treated as an exception to the
former....’ (Rose v. State of California (1942) 19 Cal.2d 713, 723-724, 123 P.2d 505.).” (San Francisco Taxpay-
ers Assn. v. Board of Supervisors (1992) 2 Cal.4th 571, 577; see also *19Rumsey, supra, 24 Cal.4th at p. 310;
Medical Bd. of California v. Superior Court (2001) 88 Cal.App.4th 1001, 1004-1006.)

To the extent the two statutes are deemed irreconcilable, however, it is the more recently enacted statute, Public
Resources Code section 25531 (enacted in 1974, Stats. 1974, ch. 276; § 2, p. 532), that controls over the earlier
enacted one, Water Code section 13330 (enacted in 1969, Stats. 1969, ch. 482, § 18, p. 1069). (See, e.g., Califor-
nia Correctional Peace Officers Assn. v. Department of Corrections (1999) 72 Cal. App. 4th 1331, 1340 & fn. 9
.) Nothing in the Warren-Alquist Act or its legislative history suggests that the Legislature intended that there be
any exceptions to the clear commands of section 25531 on the exclusivity of judicial review. Therefore, there is
no reason not to apply the rule that where statutes are in conflict, the later-enacted prevails.

These conclusions comport with the overall objective of statutory interpretation, discerning the intent of the Le-
gislature, so that in construing a statute, the court should consider “the ostensible objects to be achieved, the
evils to be remedied, the legislative history, public policy, contemporaneous administrative construction, and the
statutory scheme of which the statute is a part.” (People v. Woodhead (1987) 43 Cal. 3d 1002, 1008; see also
People v. Coronado (1995) 12 Cal.4th 145, 151.) As detailed in section I. A. above, the objective of Warren-
Alquist is to prevent delays in the provision of electrical power, while the evil to be remedied was regulatory
fragmentation and uncertainty in the field of electrical generation. Allowing for judicial review under the Porter-
Cologne Act provisions would impermissibly trump these clear legislative purposes.

In this regard, it is important to recognize the converse: Nothing in the purposes underlying the Porter-Cologne
Act is thwarted by interpretation of the two acts advanced here. The purpose of the Porter-Cologne Act is to pro-
tect water quality. (See Wat. Code, § 13000.) The *20 purpose of that Act's provisions creating the State's in-
lieu-of program for NPDES permits (Wat. Code, §§ 13370-13389), is exactly that: “to authorize the state to im-
plement the provisions of the Federal Water Pollution Control Act [Clean Water Act].” (Wat. Code, § 13370,
subd. (d).) The path of judicial review mandated by the Warren-Alquist Act is consistent with the Porter Co-
logne Act's environmental purposes, and Voices never has argued to the contrary. Similarly, as detailed below,
that path of judicial review satisfies all the requirements of the Clean Water Act and thus also is consistent with
the specific purposes of Chapter 5.5 of the Water Code.

D. Neither the Court of Appeal's Reasoning, nor the Arguments Advanced Below by Voices Undermines
the Conclusion that the Superior Court Lacked Jurisdiction

The Court of Appeal actually agreed with the basic argument outlined above: that if this were an issue exclus-
ively of state law, and merely a determination of how to reconcile the Warren-Alquist Act with the Porter-Co-
logne Act, the correct conclusion would be that review of the substantive issues raised by Voices would be pur-
suant to the Warren-Alquist Act, via a challenge in the Court of Appeal or the Supreme Court to the Energy
Commission's determinations, and that the Superior Court lacked jurisdiction. (Voices of the Wetlands v. Cal.
State Water Resources Control Bd. (Voices) (2007) 157 Cal.App.4th 1298, 1301.)

The Court of Appeal decided, however, that this is not entirely an issue of state law, and that federal law re-
quires that the Porter-Cologne Act's judicial review provision trump the conflicting provisions in the Warren-
Alquist Act. (See Voices, supra, at p. 1303.) This conclusion was erroneous. Although federal law provides the
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context of this dispute insofar as the Clean Water Act authorizes the state to adopt and implement its own
NDPES permitting system in lieu of a federal system of permits *21 issued by the Environmental Protection
Agency (see 33 U.S.C, § 1342(b)), it does not dictate or even inform the resolution of the apparent conflict
between Porter-Cologne and Warren-Alquist.

The Court of Appeal reasoned that because NPDES permits are issued by the Regional Water Board pursuant to
authority granted to it under the Clean Water Act (33 U.S.C. § 1342(b)), federal law controls the outcome of the
conflict between the Warren-Alquist Act and the Porter Cologne Act, concluding that the permit at issue here
was a “federal approval,” and this made all the difference. (Voices, supra at pp. 1303-1304.) In doing so, the
Court of Appeal offered only two reasons for its decision: (a) that the NPDES is a federal permit, and (b) that
the Energy Commission must follow all applicable local, regional, state, and federal (such as the Clean Water
Act) laws. (Ibid.) This reasoning cannot withstand scrutiny.

1. A Water Board-Issued NPDES Permit is a State Permit, not a Federal Approval

The Court of Appeal's main premise, that the permit is a “federal approval,” does not settle anything. First, that
conclusion was erroneous as a matter of law. NPDES permits issued by the Regional Water Boards are not fed-
eral permits that the Boards have been delegated authority to issue. They are state permits, issued pursuant to
state law., (Shell Oil Company v. Train (9th Cir. 1978) 585 F.2d 408, 410-412.)[FN9] The Clean Water Act does
not delegate administration of the federal NPDES program to states, but instead “suspends” the issuance of the
federal permits altogether, allowing states to adopt their own, state-law programs in lieu of the federal *22 sys-
tem, (See 33 U.S.C. § 1342(c)(1).) State permit programs are “establish[ed] and administer[ed] under State law.”
(33 U.S.C. § 1342(b).) Congress emphasized this distinction:

FN9. In contrast, certain air permits applicable to power plants are federal, even though issued by the
states. (See, e.g., City of Morgan Hill v. Bay Area Air Quality Management District (2004) 118
Cal.App.4th 861, 871-873.)

The conferees wish to emphasize that such a State program is one which is established under State law and
which functions in lieu of the Federal program. It is not a delegation of Federal authority. This is a point which
has been widely misunderstood with regard to the permit program under section 402 of the Act. That section . . .
provides for State programs which function in lieu of the Federal program and does not involve a delegation of
Federal authority.

(H.R. Conf. Rep. No. 95-830, 95th Cong., 1st Sess., p. 104, reprinted in 1977 U.S. Code Cong. & Admin. News
at p. 4479; see also State of Cal v. U.S. Dept. of Navy (9th Cir. 1988) 845 F.2d 222, 225-226 [“state permit pro-
grams are not a delegation of Federal authority, but instead are state programs which function in lieu of the Fed-
eral program” [citation and quotation omitted].) As the District of Columbia Circuit Court of Appeals has ex-
plained: “States, under State law, . . . issue State discharge permits. These [are] State, not Federal actions . . . .”
(District of Columbia v. Schramm (D.C. Cir. 1980) 631 F.2d 854, 861 [quoting 118 Cong. Rec. 33761 (1972),
reprinted in 1 Cong. Research Serv., A Legislative History of the Water Pollution Control Act Amendments of
1972, at 262 (remarks of Rep. Wright)]; see also, e.g., Chesapeake Bay Foundation, Inc. v. United States (E.D.
Va. 1978) 445 F.Supp. 1349, 1353; Chesapeake Bay Foundation, Inc. v. Virginia State Water Control Bd. (E.D.
Va. 1978) 453 F.Supp. 122, 126; American Paper Institute, Inc. v. U.S. E.P.A. (7th Cir. 1989) 890 F.2d 869, 874
.)

Because the permit at issue here is a state permit, the Court of Appeal's decision, which is based on the contrary
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conclusion, is in error.

*23 2. No Federal Law Prohibits the Path of Approval Dictated by State Law

In any event, the entire issue of whether the permit here is a “state permit” or a “federal permit” is a red herring.
As explained above, to the extent that state law is controlling, it dictates that the issues Voices raises could not
properly be heard by the superior court, as even the Court of Appeal agreed. The only question relating to feder-
al law is not whether the permit is a state permit or a federal permit, but whether federal law allows the Energy
Commission to determine whether a Regional Water Board-issued NPDES permit complies with applicable law
and water quality standards, with subsequent judicial review as prescribed by the Warren-Alquist Act, Public
Resources Code section 25531.

Neither the Court of Appeal nor Voices has identified any such federal constraint.

a. Federal law does not preclude the Energy Commission from making a determination that the Moss
Landing Power Plant's intake structure reflects the best technology available

It is correct, as the Court of Appeal noted, that the Regional Water Board, not the Energy Commission, issued
the NPDES permit underlying this action. It also is correct that only the Regional Water Board, and not the En-
ergy Commission, has authority to issue such permits. (Wat. Code, § 13377.) And, further, there is no dispute
that the Regional Water Board itself determined that the NPDES permit was valid, pursuant to its authority un-
der state and federal law. (See Wat. Code, §§ 13370-13389; 33 U.S.C. §§ 1342(b) & (c).)

But these truths do not alter or even call in to question the conclusion that the Energy Commission had authority
to make the determination it did. The Energy Commission made an independent determination that the *24 per-
mit complied with applicable law. Nothing in the Clean Water Act precludes the Energy Commission from do-
ing so; nor does anything in the Porter-Cologne Act. In fact, as explained above, the Warren-Alquist Act re-
quired the Energy Commission to make that determination.

Voices argued below that this reading somehow implies that Warren-Alquist “preempts” the Porter-Cologne
Act, and gives the Energy Commission “legal authority actually to implement or enforce the Clean Water Act.”
(Voices Court of Appeal Reply Brief at p. 10, Regional Water Board Appendix at p. 021.) Voices contended:
“given EPA's delegation of the NPDES permit program exclusively to the Water Boards, the usurpation of that
role by the Energy Commission would be directly contrary to federal law.” (Id. at p. 12; Reg. Wat. Bd. Appen at
p. 023.) This argument is wrong for several reasons. As noted above, the characterization of the state-federal re-
lationship as one of delegation is incorrect.

Further, the Regional Water Board, not the Energy Commission, actually issued the NPDES permit for the Moss
Landing Power Plant. Regardless of the Energy Commission's determination, the Regional Water Board will
have authority to enforce the NPDES permit it issued under provisions of state law. (See, e.g., Wat. Code, §
13385.) But, this case and this question are not about enforcement or implementation. They are about the appro-
priate pathway for judicial review. Regardless of which path is chosen, the Regional Water Boards' jurisdiction
to enforce and implement the permit program remains intact.

b. Federal law does not require Water Code section 13330, subdivision (b), to be given priority over Public
Resources Code section 25531, subdivision (c)
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As to that pathway for review, the EPA regulations allowing approval of NPDES permitting authority for a state
do not require that state judicial review occur in any particular court (e.g., trial court versus appellate court), *25
that any particular standard of review apply, or that any particular procedure be followed. The regulations re-
quire only that the state provide some form of judicial review and allow for “public participation in the permit-
ting process.”

State NPDES programs must adhere to the requirements of federal law, which includes requirements on the type
of judicial review that a state NPDES program must provide:
All States. . . shall provide an opportunity for judicial review in State Court... that is sufficient to provide for,
encourage, and assist public participation in the permitting process. A State will meet this standard if State law
allows an opportunity for judicial review that is the same as that available to obtain judicial review in federal
court of a federally-issued NPDES permit (see Sec. 509 of the Clean Water Act). A State will not meet this
standard if it narrowly restricts the class of persons who may challenge the approval or denial of permits (for ex-
ample, if only the permittee can obtain judicial review, if persons must demonstrate injury to a pecuniary in-
terest in order to obtain judicial review, or if persons must have a property interest in close proximity to a dis-
charge or surface waters in order to obtain judicial review.)

(40 C.F.R. § 123.30 (2008).)

Only if Public Resources Code section 25531's judicial review path is not “sufficient” under the foregoing feder-
al regulation does federal law prevent its application here. In fact, section 25531 is sufficient. It does not
“narrowly restrict the class of persons” who may seek judicial review, neither in any of the ways expressly set
forth in the federal provision nor in any other way.

At the time the permit for the power plant relating to this action was issued, section 25531, subdivision (a),
provided for review “in the same manner” in which decisions of the Public Utilities Commission were reviewed
under Public Utilities Code section 1756 (which at the time was in the Court of Appeal but is now exclusively
this Court). (See Santa *26 Teresa Citizen Action Group v. Energy Res. Conserv. & Devel. Com. (2003) 105
Cal.App.4th 1441, 1451 fn. 6.) Section 1756, in turn, provided that judicial review could be sought by “any ag-
grieved party.” (Stats. 1998, ch. 886, § 10; Stats. 2000, ch. 953, § 1.) Moreover, section 25531 “allows an oppor-
tunity for judicial review that is the same as [federal judicial review].” Section 509 of the federal Clean Water
Act provides that judicial review of EPA NPDES permits is in the federal Courts of Appeals. (33 U.S.C. §
1369(b)(1).) Such review is available to “any interested person ... directly affected” (id.), which is essentially the
same as the Warren-Alquist Act's “aggrieved person.” This is also the same standing requirement that appears in
Water Code section 13330, subdivision (b), which provides for a writ petition by “[a]ny party aggrieved by a fi-
nal decision or order” of a Regional Water Board. Thus, there is no room to argue that Water Code section
13330 satisfies the federal standard but that section 25531 does not.

Voices also has suggested below that if review is of the Energy Commission's determinations, not direct review
of the Water Board's determinations, then Warren-Alquist “does not provide any substantive standards against
which the Supreme Court or any other court can evaluate the adequacy of the Clean Water Act permit.” (Voices
Court of Appeal Answering Brief, p. 16, Reg. Wat. Bd. Appen. at p. 027.) This is irrelevant. As noted above,
Warren-Alquist requires the Energy Commission to make determinations about the consistency of a proposed
power plant with all applicable state, local, and federal laws, including the Clean Water Act and the Porter-
Cologne Act. (Pub. Resources Code, § 25523, subd. (d)(1).) There is no reason why an appellate court could not
apply those state and federal standards in a proceeding under section 25531, just as this Court is being asked to
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apply them in the present proceeding.

*27 For these reasons the trial court did not have jurisdiction to hear Voices's challenge to the NPDES permit.

II. The Water Board Properly Considered the Costs and Benefits of Alternative Cooling Technologies in
Making its Section 316(b) Determination

Section 316(b) of the Clean Water Act requires that the “location, design, construction, and capacity of cooling
water intake structures reflect the best technology available for minimizing adverse environmental impacts. (33
U.S.C § 1326(b).) The issues here are: (1) whether costs can be considered in determining what counts as the
“best” technology available, and (2) whether habitat enhancement, replacement, or restoration can be considered
as part of the “technology” that section 316(b) requires.

The first question has been resolved by the United States Supreme Court. On April 1, 2009, the United States
Supreme Court held that cost-benefit analysis can be used to determine compliance with section 316(b), and the
Court approved the “wholly disproportionate” standard that the Regional Water Board applied. (Entergy Corp. v.
Riverkeeper, Inc. (Entergy) (2009) ___ U.S. ___, 129 S.Ct. 1498, 1508-1510, AR 305756.) Voices does not even
address the issue in its opening brief.

Instead, Voices now argues that: (a) the Regional Water Board's “wholly disproportionate test” impermissibly
gives the Board “unfettered” discretion; and (b) the Board's cost-benefit analysis is not supported by the admin-
istrative record. (Voices Opening Brief (Voices Op. Brf.) at pp. 55-61.) This is improper. Voices failed to
present these issues in its Petition for Review, and they are outside the scope of briefing ordered by this Court.
(Compare Voices's Petition for Review at pp. 1, 12-19 [dated Jan. 3, 2008], with Order [filed Sept. 9, 2009]
[“The parties are directed to brief all issues raised in the petition for review and the answer to the petition.”].)
These issues are not “fairly included in the petition or answer.” (*28Cal. Rules of Court, rule 8.516(a)(1) and
(b)(1).) If the Court decides to reach these issues anyway, we address each one below.

A. The Water Board Properly Applied the Wholly Disproportionate Test and Exercised its Discretion in
Performing its Section 316(b) Analysis

In Entergy, the U.S. Supreme Court approved the precise “wholly disproportionate” standard that the Regional
Water Board applied. (See Entergy, 129 S.Ct. at pp. 1509-1510; AR 305756.) Voices contends that the Water
Board's determination that the costs of alternative technologies were wholly disproportionate to their benefits
was “open-ended,” and “led to exactly the unfettered (and unreviewable) discretion that courts reject.” (Voices
Op. Brf. at p. 57.) In effect they contend that the Board should have adopted specific criteria for the wholly dis-
proportionate test. This argument, rejected by both the trial court and the Court of Appeal (Voices, supra at pp.
1354-1355) misconstrues the applicable law.

In the absence of uniform regulations or other national standards, NPDES permits are issued on a case-by-case
basis, with the agency using its best professional judgment. (Natural Resources Defense Council v. U.S. E.P.A.
(1988) 863 F.2d 1420, 1425 (NRDC v. EPA); 66 Federal Register. 65256 (Dec. 18, 2000), [Phase I final regula-
tions]; 67 Fed. Reg. 17122-17123 (Apr. 9, 2003), [Phase II draft regulations]; 69 Fed. Reg. 41578 (July 9, 2004),
[Phase II final regulations].) At the time of the Regional Water Board's decision in this action, there were no
regulations applicable to section 316(b) determination. (Entergy, supra, 129 S.Ct. at p. 1503-1504; see also
Voices, supra, at pp. 1341-42.)[FN10]
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FN10. Other than the cases existing at the time, legal guidance for the Regional Water Board was found
in a 1977 EPA draft guidance document, U.S. Environmental Protection Agency, Office of Water En-
forcement, Permit Division, Industrial Permits Branch, Washington, D.C., Draft Guidance for Evaluat-
ing the Adverse Impact of Cooling Water Intake Structure of the Aquatic Environment Section 316(b),
P.L. 92-500 (May 1, 1977) (1977 Draft Guidance). (RAR 002407-2522.)

*29 It is true that the Clean Water Act does not permit an agency to. exercise “unfettered” discretion, even when
acting on a case by case basis, and using its best professional judgment. Thus, for example, in NRDC v. EPA,
supra, 863 F.2d at p. 1432, the Ninth Circuit held invalid a permitting scheme that allowed applicants to request
a variance from existing regulations simply by providing some information to the agency, but specified no
standard at all for determining when such applications should be granted. (Ibid.) The key to the Ninth Circuit's
holding in NRDC v. EPA was its finding that the rule at issue there specified “no discernable standard . . . and
[failed to define] when requests... should be granted or denied.” (Ibid.) Applicants could request a variance by
providing certain specified information, but nothing in the permitting scheme told the EPA when or when not to
grant the application. (Ibid.)

In this case, in stark contrast, there was a discemable standard that defined when the Regional Water Board need
not require implementation of alternative technologies: the Board could do so only if the cost of those technolo-
gies was wholly disproportionate to their benefits. Here, the Regional Water Board considered alternative cool-
ing technologies and the unique environmental and other factors of the Moss Landing facility, and applied EPA's
longstanding “wholly disproportionate” standard.

Courts have held that this standard imposes real constraints on an agency, and on that basis have expressly dis-
tinguished cases in which an agency is constrained by the “wholly disproportionate” standard from the standard-
less rule rejected in NRDC v. EPA. (See Riverkeeper I, supra, 358 F.3d 174, 193-194, at p. 193 [“Unlike the
variance provision remanded in *30 Natural Res. Def. Council, Inc. v. U.S. EPA, 863 F.2d 1420 (9th Cir.1988),
§ 125.85 [variance for costs “wholly out of proportion” with the EPA cost estimates, or where compliance with
the standard would result in “significant adverse impacts” on energy or the environment] does not leave alternat-
ive requirements to the Agency's ‘unfettered’ discretion. [Citation.]”].)

To the extent that Voices is arguing that the Regional Water Board was required to more precisely define this
standard, this claim finds no support in applicable case law or the 1977 Draft Guidance (RAR 002407-2522)
available at the time the board issued the permit.

Courts have held, in analogous circumstances where a “wholly disproportionate” standard applies, that, for ex-
ample, “ ‘[t]he selection of the point of diminishing returns is a matter for agency determination.’ ” (Chemical
Mfrs. Assn. v. U.S. E.P.A. (5th Cir. 1989) 870 F.2d 177, 207 [quoting American Petroleum Inst. v. E.P.A. (10th
Cir. 1976) 540 F.2d 1023, 1037-1038].) And, accordingly, courts repeatedly uphold agency determinations
based on such standards without demanding more specificity. (See, e.g., ibid.; Rybachek v. U.S. E.P.A (9th Cir.
1990) 904 F.2d 1276, 1289; BP Exploration & Oil, Inc. (93-3310) v. E.P.A. (6th Cir. 1995) 66 F.3d 784, 796.)

Natural Resources Defense Council v. Muszynski (2d Cir. 2001) 268 F.3d 91, 102-103, is instructive. In that
case, the EPA had determined that a 10% “margin of safety” was adequate for the purposes of regulating phos-
phorus in drinking water. The plaintiffs argued that “margin of safety” was ill-defined, and “that no scientific or
mathematical basis prescribed this percentage as opposed to any other.” (Id. at p. 102.) The Second Circuit re-
jected this argument, however, holding that a “best professional judgment” standard, requires courts to allow
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agencies to exercise their judgment, and does not require agencies to define a “rigorously precise *31 methodo-
logy.” (Id. at pp. 102-103; see also City of Arcadia v. State Water Resources Control Bd, (2006) 135
Cal.App.4th 1392, 1412 [citing Muszynski]; (Citizens Coal Council v. U.S. E.P.A. (6th Cir. 2006) 447 F.3d 879,
890 [scientific determinations by a permitting agency are entitled to the highest degree of deference]; see also
So. Cal. Jockey Club v. Cal. etc. Racing Bd. (1950) 36 Cal.2d 167, 177.)

Here, the Regional Water Board weighed a variety of factors, as detailed below, and ultimately determined that
the costs of alternative technologies ranged from $50-114 million, whereas the benefits were on the order of
only $7 million. The Board weighed these cost estimates, along with other factors. (RAR 001193-1201, Voices,
supra, at 1321.) The Board ultimately concluded, on these bases, that the costs were wholly disproportionate to
the benefits. (AR 305756.) This is exactly the sort of exercise of professional judgment that the cases cited
above approve. Nothing in the Clean Water Act, or any other law, required the Water Board to first define
“wholly disproportionate” as meaning that costs are at least ten times [or four times; or eighteen times] greater
than the benefits before making a decision.

In an aside, Voices asserts that in two proceedings, the EPA “determined that expenditures of over $ 100 million
for cooling towers or deep sea were not wholly disproportionate to the environmental benefit of these technolo-
gies.” (Voices Op. Brf. at pp. 56-57.) On the contrary, a close reading of those two decisions, In re Pub. Service
Co. of New Hampshire, (Seabrook Station), 10 Environment Rptr. Cases (BNA) 1257, 1262 (EPA June 17,
1977) (RAR 005337-5630) and In re Brunswick Steam Electric Plant, 1976 WL 25235 (EPA Office of General
Counsel Opinion No. 41, June 1, 1976) (Reg. Wat. Bd. Appen. at pp. 112-118) reveals that neither one made any
determination that any specific cost - much less “over $100 million” - was wholly disproportionate to the estim-
ated benefit *32 in that case. The Brunswick Steam decision does not even apply the “wholly disproportionate”
standard.

Voices's assertion is also irrelevant. Even if EPA did conclude that $100 million in costs was not wholly dispro-
portionate to the benefits in specific circumstances presented in each of those proceedings, EPA did not purport
to establish a numeric formula for applying the wholly disproportionate standard nationwide. Extrapolating such
a rule from these two decisions would be antithetical to the whole notion of case-by-case determinations - even
if the decisions included a detailed analysis of how to apply the wholly disproportionate standard.

B. The Water Board's Determination that the Costs of Alternative Technologies were Wholly Dispropor-
tionate to Their Benefits was Supported by Substantial Evidence

Voices offers another argument that was rejected by both the trial court and the Court of Appeal: That the Water
Board's conclusion that the costs of alternative technologies are wholly disproportionate to their benefits is
“unsupported by the administrative record.” (Voices Op. Brf. at p. 55; see also id, at pp. 58-61.) “The oft-
repeated standard for evaluating such challenges is clear: ‘In reviewing the evidence on . . . appeal all conflicts
must be resolved in favor of the [prevailing party], and all legitimate and reasonable inferences indulged in to
uphold the [finding] if possible.’ [Citation.]” (Western States Petroleum Assn. v. Superior Court (1995) 9
Cal.4th 559, 571.) The Board's conclusions easily satisfy this standard.

Methodology. Although the details are complex, the basics of the method the Board used to estimate the bene-
fits are fairly straightforward. To quantify the potential benefits that might be achieved with alternative techno-
logies, the Board used a “habitat equivalency” analysis. (RAR 000046, one of three potential methods to determ-
ine the value of the larval *33 losses.) This approach requires an agency to (1) estimate the loss of species to the
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power plant operations from entrainment), (2) express that loss as a percentage of estimated total populations of
the species in the affected water body (here, 13% from Elkhorn Slough), (3) assume that loss of this percentage
of the species is equivalent to the loss of that percentage of their productive habitat, and (4) finally estimate
what it would cost to replace that habitat. (RAR 000927-0930.) The theory behind this process is that the pro-
portion of organisms lost through the cooling water intake structure is equivalent to the proportion of land ne-
cessary to support those organisms, and the environmental value (benefit) from saving those organisms is equi-
valent to the cost of buying enough land to support them. It is one environmental valuation methodology.[FN11]

FN11. The agency's habitat equivalency approach took the assumed percentage of larvae lost to entrain-
ment (13%), and multiplied it by the surface area of the slough (3,000 acres), to arrive at an acreage
equivalency (390 acres). The figure of 390 acres thus represents lost productivity due to entrainment.
Calculations were then made to value those 390 acres based upon local land values. The staff report
concluded: “Based on actual, local values, the cost of purchasing and/or restoring this habitat was cal-
culated as $1.2 million to $9.7 million.” (Voices, supra at p. 1355; RAR 000048.)

Voices describes this method as something the Board “concocted.” (Voices Op. Brf. at p. 59.) The method,
however, is based on an approach recommended by the EPA itself at the time of the Board's decision. (See RAR
002407-2470.) Voices primarily complains about the details of how Board implemented it, arguing that the
Board underestimated species loss and underestimated land acquisition costs, specifically that (a) the 13% spe-
cies loss number on which the analysis is based is too low, and (b) the Board's estimate of what it might cost to
purchase the equivalent amount of land is too low because the Board underestimated land acquisition costs.
(Voices Op. Brf. at pp. 58-61.) Neither complaint has merit.

*34 Species Loss Estimate. As to the first asserted error,[FN12] Voices contends that the 13% larval loss estim-
ate underestimated the total environmental effect of the entrainment, because that estimate is based on data
about the loss of only a “handful” of all the species that inhabit Elkhorn Slough. (Voices Op. Brf. at p. 59.) To
support this contention, Voices cites to a statement in an EPA document that opines that environmental assess-
ments of the effects of power plant cooling systems that are limited to only a “subset” of all the potentially af-
fected species are “potentially” likely to underestimate the effects. (Id. at p. 60.)

FN12. We note that Voices did not raise this issue in the superior court or in its opening brief in the
Court of Appeal, raising it for the first time in its appellate reply brief. (Reg. Water Bd. Appen. at pp.
103-104.) The issue is not addressed in the Court of Appeal's decision.

This extra-record evidence[FN13] does not help Voices's argument, because substantial evidence supports the
agency's approach. It is true that the Board's studies were based on data from a subset of the species inhabiting
Elkhorn Slough. (See, e.g., AR 306330; RAR 000990-1002; Voices Op. Brf. at p. 92.) However, the record re-
veals that surveying the effects on all species was impossible. One of the Board's experts testified that it “just be
to[o] difficult” obtain data on all species in the Slough, and so any estimate that included more than the sample
species would be a “scientific wild ass guess.” (AR 306331.) A different expert testified “there is absolutely no
way of figuring out the quantity of those [other species] that are being taken.” (AR 306332.) A wild guess of any
sort is not substantial evidence. (Casella v. South West Dealer Services, Inc. (2007) 157 Cal.App.4th 1127,
1144; Lockheed Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096.)

FN13. This proposed rule was not in effect at the time of the Board's decision at issue here.

*35 The record, moreover, includes significant expert testimony explaining why using the subset selected was
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reasonable and representative. (See, e.g., AR 306333-306336; 306335; see also RAR 000102:2-7 [explaining
specifically why surveying entrainment of crab species was too difficult]; RAR 000106:7-15 [explaining why
surveying entrainment of clams was too difficult]; RAR 000105:7-25 [explaining why using only a subset of
species was reasonable in light of the impossibility of obtaining data on all species].)

Land Cost Estimate. Voices's second evidentiary complaint is that the Board's estimate of the cost of acquiring
habitat to replace the 13% loss was too low because the Board relied on per-acre cost estimates that were too
low. (Voices Op. Brf. at pp. 60-61.) Specifically, Voices argues that all the evidence in the record pointed to
per-acre costs of between $60,000 and $260,000, and there was, according to Voices, no substantial evidence to
support the approximately $18,000 per acre estimate the Board relied on. (Ibid.)

Again, substantial evidence supports the agency. The evidence in the record includes testimony before the En-
ergy Commission, on June 20, 2000, at which the valuation for the acquisition of wetland ranged from $12,000
to $260,000 per acre. (AR 306125.) The upper end of this range was discarded as “luxury wetlands in Southern
California,” (AR 306124-1125), and there was testimony that a more moderate range of $12,000 to $25,000 per
acre was more appropriate to the Elkhorn Slough area. (Ibid.) Dr. Raimondi testified at the remand hearing that
some larger parcels could be acquired in the $2000 to $4000 range. (RAR 001028, 001174-1175.) And the Elk-
horn Slough Foundation report lists per acre estimates for Elkhorn Slough acquisition projects as between $3000
to $5000 per acre. (AR 300891-0892; see also AR 306376 [testimony of Elkhorn Slough *36 Foundation Exec-
utive Director Mark Silberstein regarding land acquisition costs in area].)

The Coastal Conservancy - a state agency whose functions include the purchase of environmentally valuable
land in areas like Elkhorn Slough (see generally Pub. Resources Code §§ 31000-31410; see also ibid. §§ 31105
[authorizing Conservancy to purchase land]; 31054 [legislative statement of purpose]) - advised the Water Board
to rely on information provided by the Elkhorn Slough Foundation: “We encourage you to avail yourself of [the
Elkhorn Slough Foundation] as you consider appropriate compensation for the environmental effects of the
power plant expansion.” (AR 305600; see also AR 305599 [recommending the “technical abilities and local
knowledge of the Elkhorn Slough Foundation].)

Given substantial evidence in the record supporting the agency, any conflicting evidence that Voices identifies is
insufficient to meet its burden. (See Western States, supra, 9 Cal.4th at p. 571 [existence of conflicting evidence
does not render agency decision invalid].)

III. The Evidence in the Record Supports the Findings That the Environmental Enhancement Plan was
not an Integral or Unpermitted Substitute for Best Technology Available

The Second Circuit has held that mitigation does not qualify as a “technology” for purposes of section 316(b). (
Riverkeeper II, supra, 475 F.3d at p. 110,) Voices argues that the Regional Water Board impermissibly included
the proposed habitat restoration plan in its assessment of the best available technology for the power plant modi-
fication at issue here. Contrary to Voices's assertions, however, the Regional Water Board relied on the habitat
restoration project as a method to estimate the value of eliminating entrainment for purposes of the wholly dis-
proportionate analysis, not as a technological component of its BTA analysis.

*37 The trial court made a factual finding, upheld by the Court of Appeal, that “the present record of the Re-
gional Water Board's proceedings, viewed in its entirety, does not show that habitat restoration was offered as a
substitute for selecting the best technology available. Although the mitigation plan was at times discussed in
conjunction with other best technology available considerations, the Board's determination does not rest on that
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plan as the basis for its best technology finding.” (Pet. App. at p. 80.)

The record, both from the original hearing standing alone, and the remand hearing, includes substantial evidence
supporting these determinations, as the Court of Appeal found. (Voices, supra, at p. 1352.) At the remand hear-
ing before the Regional Water Board, the Board was advised by counsel that best technology available “is
defined as any kind of changes to the cooling water intake structure, including location, design, construction and
capacity. And so it's about the cooling water structure.” (RAR 000904.) Counsel also noted that the habitat en-
hancement program was “outside the scope of the language of [section] 316(b).” (Ibid.) The chair of the Region-
al Water Board was careful to limit the purposes for which admission of evidence on the mitigation plan could
be used. (RAR 000912, 000931, 000932, 000934, 000940.) Board counsel Ms. Soloway and the Board chair
Daniels specifically stated that the habitat enhancement was not part of the BTA discussion before the Regional
Water Board. (RAR 000948.)[FN14] Substantial evidence supports the trial court and Court of Appeal's determ-
inations that the BTA determination was legally sufficient. Nothing in section 316(b) constrained the board from
requiring additional mitigation measures after making their BTA determination.

FN14. Ms. Soloway stated, the mitigation program can be considered “icing on the cake,” (RAR
000948) rather than an integral part of the BTA finding.

*38 IV. The Remand to the Regional Water Board Was Consistent with Law

Voices contends that the trial court lacked authority to remand to the Regional Water Board under section
1094.5 of the Code of Civil Procedure without first entering a judgment and vacating the Board's decision, and
that even if remand was proper, the Board lacked authority to consider new evidence at the remand hearing.

A. The Limited Remand Prior to Entry of Judgment and Without Issuing a Writ Fit the Circumstances of
the Action and was not Contrary to Law

At the conclusion of the proceedings described above, the trial court found a problem with one of 58 separate
findings made by the Regional Water Board: It found the NPDES permit lacking in its discussion of BTA altern-
atives. (RAR 000003, 000006 [pp. 2 & 5 of Intended Decision, dated October 1, 2002].) In view of the limited
nature of the defect it found in the Regional Water Board's initial decision, and in view of the fact that the Plant
already was operational, the court used its equitable powers to issue an order of remand, rather than issuing a
judgment and vacating the Board's decision. (See RAR 000001-000007.) In doing so, it noted: “Nothing in this
decision compels an interruption in the ongoing plant operation during the Regional Water Board's review of
this matter.” (RAR 000007.)

Voices contends that the limited remand conflicts with Code of Civil Procedure section 1094.5, arguing that sub-
division (f) requires a court to issue a judgment granting the writ petition (and therefore vacating the entire ad-
ministrative decision) before remand. Subdivision (f), however, does not compel the conclusion Voices urges.
The section provides, in relevant part: “The court shall enter judgment either commanding respondent to set
aside the order or decision, or denying the writ.” As the *39 Court of Appeal's well-reasoned discussion of the
issue demonstrates, the provision does not limit the superior court's authority over the conduct of its proceed-
ings, including its authority to order a limited remand. (See Voices, supra, at pp. 1311-1316.)

More specifically, although this provision arguably limits the superior court's alternatives at the end of its pro-
ceedings to enter a final judgment either (a) ordering the respondent to set aside the challenged decision, or (b)
denying the writ, nothing in section 1094.5, subdivision (f) precludes the court from issuing other orders, includ-
ing remand orders, prior to entry of a final judgment. (See generally, id. at pp. 1311-1312 [reviewing cases in-
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volving interlocutory orders in mandamus proceedings].) “To hold otherwise would exalt form over substance.”
(Voices, supra, at p. 1313, citing, Giannini Controls Corp. v. Superior Court (1966) 240 Cal.App.2d 142, 151;
see also, e.g., Ng v. State Personnel Bd. (1977) 68 Cal.App.3d 600, 604 [court's remand was an interlocutory or-
der, not a final, appealable judgment]; County of Inyo v. City of Los Angeles (1978) 78 Cal.App.3d 82, 85
[appellate court's earlier decision in mandamus proceeding “was an interim one which did not terminate the law-
suit”].)

Thus, for example, remand has been used, consistent with section 1094.5, to correct procedural defects at the ad-
ministrative level, such as where there has been no fair hearing. (Steen v. City of Los Angeles (1948) 31 Cal.2d
542, 546; see also, e.g., English v. City of Long Beach (1950) 35 Cal.2d 155, 159-160; Clark v. City of Hermosa
Beach (1996) 48 Cal.App.4th 1152, 1174.) Remand also has been used to correct a procedural defect when the
evidentiary record of the administrative hearing is inadequate. (See Aluisi v. County of Fresno (1958) 159
Cal.App.2d 823, 828; but see id. at p. 826 [writ issued].) “Moreover, courts have held that the trial court has the
power to remand a matter to an administrative agency for clarification of ambiguous findings.” (*40Rapid
Transit Advocates, Inc. v. Southern Cal. Rapid Transit Dist. (1986) 185 Cal.App.3d 996, 1003, citing No Oil,
Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 81, and Keeler v. Superior Court (1956) 46 Cal.2d 596, 600.)
[FN15]

FN15. Such an approach is consistent with federal regulations governing the NPDES program, which
provide that when a state reopens or modifies a permit, “only the conditions subject to modification are
reopened.” (See 40 C.F.R. § 122.62.)

Voices also urges that the section 1094.5, subdivision (f)'s mandate that the court either “set aside the order or
decision” or deny the writ required the superior court set aside the entire decision of the Regional Water Board
before remanding to that agency, and argues that the only permissible judicial remedy was “a writ of mandate
ordering respondents to set aside the NPDES permit.” Once more, nothing in section 1094.5 requires this “all or
nothing approach,” precluding a limited remand for limited purposes prior to entry of a final judgment either set-
ting aside the order or decision, or denying the writ. It is permissible for a court to direct “issuance of a limited
writ of mandate” in an administrative mandamus proceeding. (Helene Curtis, Inc. v. Los Angeles County Assess-
ment Appeals Bds. (2004) 121 Cal.App.4th 29, 33; id. at p. 42 [respondent tax agency was ordered only to hold a
hearing on petitioner's application to reduce its assessed valuation]; of, Evans v. Department of Motor Vehicles
(1994) 21 Cal.App.4th 958, 976 [in proceedings under the Administrative Procedures Act, the agency itself may
order an administrative reconsideration of only “part of the case” pursuant to Gov. Code, § 11521]; see also (
Stoumen v. Reilly (1951) 37 Cal.2d 713, 717 [where disciplinary proceedings against a liquor licensee were
based on two counts, only one of which was supported by the evidence, “the matter should be remanded to the
board” to reconsider the penalty alone”]; Cooper v. State Bd. of Medical Examiners (1950) 35 Cal.2d 242, 252;
*41Nelson v. Department of Corrections (1952) 110 Cal.App.2d 331, 334 [where only two of six disciplinary
charges against a civil service employee were supported by the evidence, limited remand was proper to recon-
sider just the penalty, rejecting the petitioner's contention “that respondent Personnel Board should be required
to hold an entirely new hearing”].)

Here, the trial court ordered the agency to set aside one finding, and it ordered the Regional Water Board “to
conduct a thorough and comprehensive analysis” with respect to that finding alone. (RAR 000007.) The effect of
that order was “to remand the case to the board for proper proceedings” as to that single issue. (Voices, supra, at
p. 1315.) Limited remand was appropriate in this case in that the administrative order as a whole was broad ran-
ging and complex, covering far more than the BTA issue, the permit was the product of years of scientific study
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and interagency collaboration; and the trial court found fault with only one of the agency's 58 findings.

Because section 1094.5, subdivision (f), does not bar a remand, a trial court has inherent authority to return a
discrete matter to an administrative agency for further proceedings. “Courts have inherent power, as well as
power under section 187 of the Code of Civil Procedure, to adopt any suitable method of practice, both in ordin-
ary actions and special proceedings, if the procedure is not specified by statute or by rules adopted by the Judi-
cial Council.” (Tide Water Assoc. Oil Co. v. Superior Court (1955) 43 Cal.2d 815, 825.)

The cases on which Voices relies are not to the contrary. Voices cites Resource Defense Fund v. Local Agency
Formation Commission (1987) 191 Cal.App.3d 886, and Sierra Club v. Contra Costa County (1992) 10
Cal.App.4th 1212, for the proposition that the trial court does not have the authority to order a remand to the
agency before judgment. Those decisions, however, are based on the court's view that in the specific *42 cir-
cumstances that obtained in each case, the remand proceedings and subsequent return to the superior court failed
to provide all parties and the public with an adequate hearing concerning the remand issues, thus raising due
process concerns. (See Resource Defense Fund, supra at p. 900; Sierra Club, supra, at p. 1221.)

Here, in contrast, Voices fully participated in the remand hearing as a party, subsequently argued its position at
the hearing before the trial court, and further filed this appeal bringing forward the same challenges. There was
no lack of opportunity for Voices to review and challenge the agency action during the remand and subsequent
judicial proceedings in this case.

“The essential requirements of due process are met when the administrative body is required to determine the
existence or nonexistence of the necessary facts before any decision is made [citations] and the party is afforded
an opportunity for review by the courts [citation].” (De Cordoba v. Governing Board (1977) 71 Cal.App.3d 155,
159.) In this case Voices fully participated in the administrative hearing and was afforded an opportunity for ju-
dicial review. Thus its constitutional right to due process was not violated. (Ibid.)

Under the circumstances presented here, and for the reasons stated above, the trial court acted properly in re-
manding the matter to the Regional Water Board for additional hearings on Finding 48 only.

B. The Regional Water Board and the Trial Court Acted Properly In Allowing Additional Evidence in the
Remand

Voices contends that the trial court's acceptance and consideration of the evidence produced at the remand hear-
ing was erroneous. Specifically, Voices argues that admission of this additional evidence: (1) was barred by
Code of Civil Procedure section 1094.5; and (2) undermines the “integrity *43 of the judicial process.” (Voices
Op. Brf. at pp. 37-40.) Neither contention has merit.

As to section 1094.5, the overriding purpose of its rule “restricting review ... to the administrative record” is to
ensure that the courts do not “engage in independent factfinding rather than engaging in a review of the agency's
discretionary decision.” (Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 52
Cal.App.4th 1383, 1391.) Here, additional evidence was introduced at the Regional Water Board's further pro-
ceedings, considered by the Board, which issued a supplemental decision, and only thereafter considered by the
superior court in its review of that supplemental agency decision. In other words, the trial court simply reviewed
additional evidence in the form of supplemental administrative record, not as evidence outside the administrative
record, and correctly considered this additional evidence at the post-remand judicial hearing. It did not consider
any additional evidence in the first instance, or engage in “independent factfinding;” it did exactly what the stat-
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utes and cases allow: it reviewed the “agency's discretionary decision” which was based, in part, on that addi-
tional evidence. (Ibid,).

As to undermining the integrity of the judicial process, Voices's arguments are equally off-mark. Voices argues,
for example, that the admission of additional evidence amounted to impermissible post hoc rationalization. As
the cases Voices cites make clear, an agency cannot simply offer a new reason or new findings to support what
already is a settled and foregone conclusion. (See Resources Defense Fund v. Local Agency Formation Com.,
supra, 191 Cal.App.3d at p. 900, [“the trial court entered an ‘interlocutory judgment’ remanding the matter to
the city council for promulgation of appropriate findings and ordering judgment to be entered after action by the
city council or the expiration of 60 days”]; Bam, Inc. v. Bd. of Police Comrs., (1992) 7 Cal.App.4th. 1343, 1346
.)

*44 In this case, additional evidence was offered not simply to rubber-stamp the agency's previous decision, but
offered in the course of the agency's full reconsideration of its conclusions on the issue that was remanded. And
in this case, the trial court did not pre-ordain the outcome, but made an independent judgment of the agency's
decision after remand.

Indeed, review of additional evidence was proper and necessary given the court's prior determination that the
agency's initial analysis was inadequate. As reflected in the trial court's post-remand statement of decision: “It
was certainly this Court's expectation that the Board would more fully consider additional relevant evidence on
the issue of the best technology available (‘BTA’). To meaningfully comply with the remand, a more complete
inquiry into BTA necessitated the receipt of further information.” (Petitioner's Appendix at p. 78.) Based upon
the new evidence, the court determined “that the Board engaged in the kind of scrutiny and analysis that the is-
sue required.” (Pet. Appen. at p. 76.) The new evidence assisted the trial court in its review of the agency's dis-
cretionary decision. (Friends of the Old Trees v. Department of Forestry & Fire Protection, supra, 52
Cal.App.4th at p. 1391.)

In its Notice of Hearing for the remand, the Regional Water Board set out the formal hearing procedure before
the Board. This included advance submittal of testimony, an opportunity for rebuttal written testimony, and an
opportunity to present and cross-examine witnesses. (RAR 000013-0022.) In addition, any Regional Water
Board hearing must include public comment on any item on its agenda. (Gov. Code, §11125.7; Cal. Code Regs.,
tit. 23, §647.3.) Even if the Regional Water Board had not permitted new evidence by the parties, it was required
by law to allow public input. Therefore, by definition, there would have been new evidence in the record.

*45 In this case, the Court's order of remand specifically provided that the Regional Water Board “conduct a
thorough and comprehensive analysis with respect to Finding No. 48 of said Order No. 00-041.” (RAR 000011.)
The Regional Water Board made the determination that a full hearing would be the best way to comply with the
trial court's order, especially in light of the fact that new evidence in the form of public comment would be part
of a new remand record. (RAR 000015.) In addition, Duke Energy had completed work on the upgrade of the
Plant, and it was fully operational. It would have been perverse for the agency to ignore the actual data from the
plant improvements to assess the questions before it on remand.

This course of proceedings is consistent with applicable law. The procedures allowed on remand are flexible. As
stated in 2 Administrative Mandamus (Cont.Ed.Bar 3d ed. 2010) Trial and Judgment, § 14.35 Agency's Further
Proceedings, p. 541, a remand's “ ‘further proceedings' can consist of simply reconvening the administrative
hearing in order to give proper notice to interested parties, to hear testimony from a single witness, to consider a
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document, or to adopt proper and adequate findings.”

The law allows the court to fashion appropriate remedies to the situation, including the introduction of addition-
al evidence where an agency has been ordered to review its determinations. In Carlton v. Department of Motor
Vehicles (1988) 203 Cal.App.3d 1428, 1435, the court stated: “Where an administrative decision is set aside for
insufficiency of the evidence it is customary to remand the matter to the agency for a new hearing....” (Ibid.)
With a new hearing, the court agreed, it was “conceivable the DMV could produce competent evidence suffi-
cient to establish” the petitioner's responsibility for the underlying accident, (Id. at pp. 1434-1435.) Other cases
recognize the agency's discretion to consider *46 new evidence on remand. (See, e.g., Zink v. City of Sausalito
(1977) 70 Cal.App.3d 662, 666 [where “the trial court's independent review of the evidence determines that
some of the substantive findings ... are unsupported by the evidence, remand to the administrative body is the
only means of permitting it to exercise its discretion”]; Garcia v. California Emp. Stab. Com. (1945) 71
Cal.App.2d 107, 110 [due to “the insufficiency of the evidence in the record filed herein to support the findings
of the board, it is necessary that this application be remanded for further evidence”].)

The Regional Water Board's actions in reviewing additional evidence and the trial court's support of that de-
cision was well warranted by the unique facts of this case and is supported by law.

CONCLUSION

For the reasons stated above, Regional Water Board urges this Court to find that the trial court had no jurisdic-
tion to consider Voices Petition for Writ of Mandate. The Regional Water Board also asks this Court to uphold
the trial court's order and judgment.

VOICES OF THE WETLANDS, Petitioner, v. CALIFORNIA STATE WATER RESOURCES CONTROL
BOARD; California Regional Water Quality Control Board, Central Coast Region; Duke Energy Moss Landing
LLC; and Duke Energy North America, LLC, Respondents.
2010 WL 1229127 (Cal. ) (Appellate Brief )
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Berkeley Economic Consulting, Inc. 
2531 Ninth Street 

Berkeley, CA  94710 
 

April 13, 2010 

Mr. David Asti 
Corporate Environmental Policy 
Southern California Edison 
 
RE: Comment Letter – OTC Policy 
 
Dear Mr. Asti: 
 
I. Introduction 

Thank you for the opportunity to comment on the State Water Resources Control Board’s 
draft policy, “Statewide Water Quality Control Policy on the Use of Coastal and 
Estuarine Waters for Power Plant Cooling.”   
 
I have extensive experience in the economics of natural resources and the environment. I 
hold the Thomas J. Graff chair in environmental and resource economics at UC Berkeley, 
where I am also co-director of the Berkeley Water Center. I have served on panels of the 
U.S. Environmental Protection Agency’s Science Advisory Board and the U.S. National 
Academy of Sciences. Prior to my current position, I was a senior economist at President 
Clinton’s Council of Economic Advisers.  For reference, my curriculum vitae is attached 
as Exhibit A. 
 
II. The Use of Economic Analysis to Evaluate and Quantify the Benefits of 

Environmental Policy and Regulation Is Generally Accepted in the Economic 
and Regulatory Community.  

The theory and practice of benefits estimation is taught to every graduate student in 
environmental economics, and the subject is one of the major areas of inquiry in 
environmental and resource economics.1 Regulatory agencies routinely use economic 
methods to evaluate environmental benefits when making important decisions.  
 
Environmental economists characterize the natural environment as providing flows of 
goods and services that are of value to people. Changes in the environment that disrupt 
these resource flows may result in changes in economic welfare. For example, water in 
rivers and streams may be diverted for human consumption. Changes in climate or other 
factors that reduce these flows may result in water scarcity and cause a loss of economic 
welfare. Reductions in air quality may cause asthma or other respiratory problems that 

                                                 
1 Freeman, M. A. III., The Measurement of Environmental and Resource Values: Theory and Methods, 
Resources for the Future, 1993. Hanley, N., J. Shogren, and B. White, Introduction to Environmental 
Economics, Oxford University Press, 2001. 
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people may wish to avoid. Similarly, changes in water quality that reduce fish stocks may 
also reduce economic welfare. 

Environmental benefits fall into two major categories: use benefits and non-use benefits. 
Use benefits are those associated with actual use of the resource—such as fishing or 
various water-related activities. Use benefits can be further subdivided into direct and 
indirect benefits. Indirect benefits and direct benefits may be classified as market or non-
market.  Non-use benefits, in contrast, accrue to individuals who do not use the resource 
either directly or indirectly, but nonetheless place a value on preventing its impairment. 

Economists have developed a number of generally accepted and reliable approaches to 
the evaluation and quantification of both use and nonuse benefits.  Illustrative approaches 
include the following: 

A. Travel Cost Method.  

The concept of environmental benefits relating to noncommercial, recreational use of a 
resource is well established in microeconomic theory, and is consistent with classical 
notions of consumer surplus. For example, most recreational fishing and boating provides 
a benefit to its participants. It is a benefit for which they would, if they had to, pay more 
than the current nominal fishing license fee or launch fee. The fact that they do not have 
to pay what the market will bear results in the visitor retaining a consumer surplus as 
extra income in their wallet or purse. In the case of recreation, economists rely on visitor 
travel behavior to trace out a demand curve for water-based recreation at a particular site. 
From the demand curve, it is possible to estimate the additional amount a visitor would 
pay for continued access to the water-based recreation resource. By observing travel 
behavior across sites with high water quality versus low water quality, the analyst can 
estimate the incremental value that improved water quality provides to fishing. 
 
Valuation of increases in recreational catches must recognize that there are no directly 
observable market prices for recreational catch. It is clear that recreational fishermen 
value the fishing experience and, indeed, often spend far more on fishing equipment and 
supplies than it would cost to buy the fish in the market. Economists have developed 
various methods for estimating the value that fishermen receive from additional catch and 
how the value changes at different overall catch rates. Methods based on travel costs are 
generally considered the most reliable. Such studies gather data on the characteristics 
(including catch rate) of different fishing destinations and how often fishermen from 
different areas visit each of those destinations. Fishermen implicitly reveal how much 
they value different attributes by their willingness to incur higher travel costs to reach 
destinations with those attributes. Using statistical techniques, the dollar values of these 
attributes (including catch rates) can be estimated. 

B. Contingent Valuation Method.  

To measure the nonuse values resulting from water quality regulations, the best current 
practice in environmental economics calls for the researcher to design and implement a 
hypothetical referendum, where households are asked if they would vote in favor of a 
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particular resource protection action, if it cost their household $X. The amount of $X 
varies across households, so that a demand curve can be traced out. From this demand 
curve, willingness to pay is calculated. This technique is commonly referred to as the 
contingent valuation method (CVM). 
 

C. Habitat Equivalency Analysis.  

More recently, environmental economists and resource agencies have embraced the use 
of Habitat Equivalency Analysis (HEA) as a technique for valuing environmental 
benefits. In particular, HEA has gained traction as a methodology used to determine 
compensation for natural resource injuries.  The principal concept underlying HEA is that 
the public can be compensated for past losses of habitat resources through habitat 
replacement projects providing additional resources of the same type.  Natural resource 
trustees have employed HEA for groundings, spills and hazardous waste sites.  Habitats 
involved in these analyses include seagrasses, coral reefs, tidal wetlands, salmon streams, 
and estuarine soft-bottom sediments. 
 
HEA is not as well grounded in economic theory as CVM as it provides an estimate of 
the cost of restoration but not the public’s willingness to pay for it. Yet, the method is 
usually easier to implement than CVM and is often a practical way to resolve a regulatory 
dilemma.2 The implicit assumption of HEA is that the public is willing to accept a one-to-
one trade-off between a unit of lost habitat services and a unit of restoration project 
services (i.e. the public equally values a unit of services at the injury site and the 
restoration site).  HEA does not necessarily assume a one-to-one trade-off in resources, 
but instead in the services they provide. Consider a marsh as the resource and primary 
productivity a resource service.  Suppose the replacement project provides only 50 
percent of the productivity per acre of marsh as the injured site would have provided, but-
for the injury.  In order to restore the equivalent of lost productivity per year, then, the 
replacement project requires twice as many acres of marsh.  Habitat equivalency analysis 
is applicable so long as the services provided are comparable. 
 

III. Various Federal and State Agencies Use the Economic Analysis of 
Environmental Benefit In Official Decisionmaking.   

The travel cost and contingent valuation methods have been used successfully by federal 
agencies for decades. Beginning as early as the 1970s, agencies such as the Army Corps 
of Engineers and the Bureau of Reclamation were required to use the travel cost method 
and contingent valuation method to value recreation benefits at certain facilities.3 When 
Congress passed the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA), the U.S. Department of Interior adopted TCM and 

                                                 
2 Unsworth, R. “Economic Costs of Once-Through Cooling Impacts,” in Issues and Environmental Impacts 
Associated with Once-Through Cooling at California’s Coastal Power Plants: Appendix E, California 
Energy Commission, June 2005 
3 U.S. Water Resources Council, “Procedures for Evaluation of National Economic Development (NED) 
Benefits and Costs and Other Social Effects (OSE) in Water Resources Planning (Level C), Final Rule,” 
Federal Register, 1980, vol. 45, no. 190, pp. 64448-66. 
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CVM as two methods for valuing the loss in both recreation and existence values from 
toxic waste sites and hazardous materials spills.4 When industry challenged the use of 
CVM, the Court of Appeals upheld CVM and ordered the Department of Interior to 
broaden its use to measure existence values (what the court called passive use values) 
even when there was direct, on-site recreation use of the resource.5  
 
Perhaps one of the most prominent uses of CVM has been the U.S. Bureau of 
Reclamation’s evaluation of the economic effects of re-regulating the flow releases from 
Glen Canyon Dam. Because the dam is upstream from Glen Canyon National Recreation 
Area (GCNRA) and Grand Canyon National Park (GCNP), peaking power operations at 
the dam were causing negative impacts to downstream fishing and rafting. The first 
studies carried under the auspices of the Corps used CVM to quantify how the value of 
fishing in GCNRA and rafting in GCNP would change with more base flows as 
compared to peaking power. A survey of visitors to the parks indicated that the economic 
effects could be substantial.6 Rather than recreation versus hydropower, the focus of the 
policy debate then turned to finding a release pattern that could increase the economic 
value of all the multiple benefits of the resource. For a variety of reasons, more even 
flows were put in place while the final environmental impact studies took place. Congress 
formalized these flows when it passed the Grand Canyon Protection Act of 1992.  
 
Contingent valuation and travel cost studies are commonly used in FERC proceedings.7 
For instance, Pacific Gas and Electric has repeatedly relied upon non-market valuation 
studies to estimate the recreation benefits associated with alternative instream flow 
requirements when making their FERC license renewal applications. One such study was 
carried out on the North Fork of the Feather River in California.8 Idaho Power Company 
commissioned a CVM study of the economic benefits of alternative flow releases over 
Shoshone Falls on the Snake River. Their intention is to evaluate whether the gain in 
recreation benefits from more water passing over the falls is worth the power foregone 
from not running that water through the turbines. The analysis suggested that during the 
summer months, triple the current minimum rate of 50 cfs would be economically 
efficient,9 but larger flows would not be economically justified. This example illustrates 
the usefulness of non-market valuation. While it demonstrates that huge increases in 
minimum instream flow requests are not efficiency improving, it also suggests more than 
trivial increases in flows would be justified.  

                                                 
4 U.S. Department of Interior, “Natural Resource Damage Assessments; Final Rule,” Federal Register, 
1986, vol. 51, no. 4, pp. 27674-27753. 
5 State of Ohio vs. U.S. Dept. of Interior, 880 F.2d 432 (D.C. Cir. 1989). 
6 Bishop, R. , C. Brown, M. Welsh and K. Boyle, “Grand Canyon and Glen Canyon Dam Operations: An 
Economic Evaluation,” in K. Boyle and T. Heekin, Eds., W-133, Benefits and Costs in Natural Resources 
Planning, Interim Report #2, Department of Agricultural and Resource Economics, University of Maine, 
Orono, 1989. 
7 Shabman, L. and K. Stephenson, “Environmental Valuation and Decision Making for Water Project 
Investment and Operations: Lessons from the FERC Experience,” U.S. Army Corps of Engineers, March 
2007. 
8 Loomis, J. and J. Cooper, “Economic Benefits of Instream Flow to Fisheries: A Case Study of California's 
Feather River,” Rivers vol. 1, no. 1, January 1990, pp. 23-30. 
9 Loomis, J. and M. Feldman, “An Economic Approach to Giving ‘Equal Consideration’ to Environmental 
Values in FERC Hydropower Relicensing,” Rivers vol. 5, April 1995, pp. 96-108. 
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Environmental benefit estimation studies have played a significant role in California 
water resource debates, and the State Water Resources Control Board has demonstrated a 
willingness to rely on the results of these studies. Perhaps the best historic example of 
this phenomenon is in the public trust case involving water flows into Mono Lake. 
Surveys of the California citizenry showed that in general people cared about the Mono 
Lake ecosystem. Using the hypothetical referendum method, the dollar sacrifice these 
people would make to provide water for fish and birds could be quantified and compared 
to the replacement cost of water from other sources including agricultural and municipal 
water conservation. 
 
The SWRCB was sufficiently impressed with the initial household survey that they 
required the contractor preparing the state Environmental Impact Report to perform a far 
more thorough contingent valuation analysis. The economic values from that survey were 
published in the EIR. These dollars of willingness to pay to protect the Mono Lake 
ecosystem were counted dollar for dollar as equivalent to hydropower and water supply 
benefits and costs in the economic analysis of the different water allocation alternatives.10 
In the end, the SWRCB ordered that the flows into Mono Lake be increased and Los 
Angeles' water right be reduced by nearly half.  
 

IV. Cost-Benefit Analysis Is a Well-Established Methodology for Providing 
Information to Decision-Makers Faced With the Task of Determining 
Whether a Project Should Be Undertaken and, If So, At What Scale.  

The cost-benefit approach to regulatory analysis involves a systematic measurement of 
the effects of the project, both positive and negative, that would accrue to members of 
society if a particular action were undertaken. The basic rationale for relying on an 
economic analysis of a particular decision—such as whether to require additional fish-
protection technologies at a power plant—is to help put society’s resources to their most 
valuable uses.11  
 
Many agencies use cost/benefit analysis to decide whether to approve or disapprove a 
proposed regulatory action. Cost-benefit analysis of regulation enjoys bipartisan support, 
and every president since Jimmy Carter has required that agencies estimate the costs and 
benefits of major rules for review by the Office of Management and Budget (OMB). As 
part of that review process, OMB has developed guidelines for conducting cost-benefit 
analysis.12 EPA also has issued its own guidance for such analyses, most recently in 2000 

                                                 
10 Jones and Stokes Associates, “Draft Environmental Impact Report for the Review of the Mono Basin 
Water Rights of the City of Los Angeles,” Prepared for California State Water Resources Control Board, 
Division of Water Rights, Sacramento, CA, 1993. 
11 Breyer, Stephen G., Breaking the Vicious Circle: Toward Effective Risk Regulation, President and 
Fellows of Harvard College, 1993. 
12 OMB Circular A-94, “Guidelines and Discount Rates for Benefit-Cost Analysis of Federal Programs,” 
October 29, 1992. 
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in its Guidelines for Preparing Economic Analyses.13 In developing the Phase II 
regulations under Section 316(b), EPA issued various case studies evaluating the costs 
and benefits of alternative technologies to protect fish.14 
 
In California, the California Attorney General (AG) has recently defended the Regional 
Water Quality Control Board’s use of cost-benefit analysis in a rulemaking concerning 
the use of cooling towers at coastal power plants. On March 8, 2010, the AG argued to 
the California Supreme Court that it had properly considered the costs and benefits of 
alternative cooling technologies in making its Section 316(b) determination in regard to 
the Moss Landing Power Plant.15 To estimate the benefits that can be achieved with 
alternative technologies, the Regional Board used the Habitat Equivalency Analysis 
method described above. According to the Regional Board, this approach is one of 
several environmental valuation methodologies and was recommended by the EPA at the 
time of the Regional Board’s decision. To implement this approach, the Regional Board: 
 

1) Estimated the loss of species to the power plant from entrainment; 
 
2) Expressed the loss as a percentage of estimated total populations of the species in 

the Elkhorn Slough (i.e. the affected water body); 
 

3) Assumed the loss of the percentage of the species was equivalent to the loss of a 
percentage of the species’ productive habitat; and 

 
4) Estimated the cost of replacing that habitat.16 

 
The AG went on to elaborate all of the substantial evidence that supported its approach to 
valuing environmental benefits.17 
 
The AG defended its use of cost-benefit analysis by noting that the US Supreme Court, 
“held that cost-benefit analysis can be used to determine compliance with section 316(b), 
and the Court approved the ‘wholly disproportionate’ standard” that the Regional Board 
implemented. The AG refuted plaintiffs’ claim that the Regional Board’s cost-benefit 
analysis was not supported by the administrative record.18 The Regional Board used the 
HEA methodology described above to conclude that the costs were wholly 
disproportionate to the benefits. The Regional Board argued that it weighed a number of 

                                                 
13 U.S. Environmental Protection Agency, “Guidelines for Preparing Economic Analyses,” September 
2000. 
14 U.S. EPA, “National Pollutant Discharge Elimination System--Final Regulations to Establish 
Requirements for Cooling Water Intake Structures at Phase II Existing Facilities,” Federal Register, July 9, 
2004, vol. 69, no. 131. 
15 Voices of Wetlands, Petitioner, v. California State Water Resources Control Board; California Regional 
Water Quality Control Board, Central Coast Region; Duke Energy Moss Landing, LLC; and Duke Energy 
North America, LLC, Respondents, No. S160211, March 8, 2010, “Answering Brief on the Merits of 
Respondent California Regional Water Quality Control Board, Central Coast,” p. 21. 
16 Ibid. pp 23-24. 
17 Ibid. pp 24-25. 
18 Ibid. p. 21. 
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factors and determined that the cost of alternative technologies ranged from $50-$114 
million while the benefits were approximately $7 million.19 
 
V. While the Risk of Underestimation of Environmental Benefits Has Been 

Raised and Debated, the Issue Principally Relates to Nonuse Value.  

Some criticize cost-benefit assessment for environmental values by arguing that non-use 
benefits are systematically underestimated.  Recall that non-use benefits accrue to 
individuals who do not use the resource either directly or indirectly, but nonetheless place 
a value on preventing its impairment.  
 
In reality, early nonuse approaches such as CVM resulted in significant overestimation of 
nonuse value. Many economists question the use of stated preference to determine 
willingness to pay for a good, preferring to rely on people's revealed preference in 
binding market transactions.20 Early contingent valuation surveys were often open-ended 
questions of the form "how much compensation would you demand for the destruction of 
X area" or "how much would you pay to preserve X". Such surveys potentially suffer 
from a number of shortcomings; strategic behavior, protest answers, response bias and 
respondents ignoring income constraints. Early surveys used in environmental valuation 
seemed to indicate people were expressing a general preference for environmental 
spending in their answers, described as the embedding effect.21 
 
In response to criticisms of contingent valuation surveys, a panel of high profile 
economists (chaired by Nobel laureates Kenneth Arrow and Robert Solow) was convened 
under the auspices of the National Oceanic and Atmospheric Administration (NOAA) in 
1993. The panel heard evidence from 22 expert economists and published its results in 
1995. The recommendations of the NOAA panel were that contingent valuation surveys 
should be carefully designed and controlled due to the inherent difficulties in eliciting 
accurate economic values through survey methods.22 
 
The most important recommendations of the NOAA panel were the following: 
 

 Personal interviews should be used to conduct the survey, as opposed to telephone 
or intercept methods. 
 
 Surveys should be designed in a yes or no referendum format put to the 
respondent as a vote on a specific tax to protect a specified resource. 
 
 Respondents should be given detailed information on the resource in question and 
on the protection measure they were voting on. This information should include 

                                                 
19 Ibid. p. 23. 
20 Diamond, P.A. and Jerry A. Hausman, “Contingent Valuation: Is Some Number better than No 
Number?” The Journal of Economic Perspectives, Autumn, 1994, vol. 8, no. 4., pp. 45-64. 
21 Kahneman, D. and J. L. Knetsch, “Valuing Public Goods: The Purchase of Moral Satisfaction,” Journal 
of Environmental Economics and Management, January 1992, vol. 22, issue 1, pp. 57-70. 
22 Arrow, K., R. Solow, P. R. Portney, E. E. Leamer, R. Radner, and H. Schuman, “Report of the NOAA 
Panel on Contingent Valuation,” Federal Register, January 15, 1993, vol. 58, no. 10, pp. 4601-4614. 
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threats to the resource (best and worst-case scenarios), scientific evaluation of its 
ecological importance and possible outcomes of protection measures. 
 
 Income effects should be carefully explained to ensure respondents understood 
that they were to express their willingness to pay to protect the particular resource in 
question, not the environment generally. 
 
 Subsidiary questions should be asked to ensure respondents understood the 
question posed. 

 
The guiding principle behind these recommendations was that the survey operator has a 
high burden of proof to satisfy before the results can be seen as meaningful. Surveys 
meeting these criteria can be expensive to operate and to ameliorate the expense of 
conducting surveys the panel recommended a set of reference surveys which future 
surveys could be compared to and calibrated against. The NOAA panel also felt, in 
general, that conservative estimates of value were to be preferred and one important 
consequence of this decision is that they recommended contingent valuation surveys 
measure willingness to pay to protect the good rather than willingness to accept 
compensation for the loss of the resource. 
 
As a result of these safeguards, current contingent valuation methodology corrects for 
these shortcomings, and current empirical testing indicates that such bias and 
inconsistency has been successfully addressed. Particularly in situations where surveys 
provide impingement and entrainment information, there is no barrier to calculating the 
environmental benefits of cooling water regulation. 
 
Further, the fact that environmental benefits are somewhat uncertain even in biological 
terms should not be a deterrent to economic analysis of the benefits of regulation. Use 
and nonuse values are routinely calculated in situations where the environmental effects 
of regulation are not completely known (indeed, this is almost always the case), and 
environmental benefits can be considered in a cost-benefit test with a proportionality 
factor attached to account for this uncertainty. Monte Carlo and other methods may also 
be used to give a more systematic treatment of uncertainty.  
 
VI. The Costs of the “Best Technology Available” (BTA) Proposed Under Track 

I (Wet Cooling Towers) Are Amenable to Reliable Calculation.  

The costs of the BTA proposed under Track I (wet cooling towers) are amenable to 
reliable calculation.  So too, are alternative technological approaches that might be 
employed under Track II.  
 
There are four general categories of costs that are typically relevant to each regulatory 
alternative for power plant cooling. The costs include up-front capital costs for 
construction and purchase of equipment plus ongoing operation and maintenance costs. 
These two types of costs generally are estimated in the first instance by engineering firms 
based on their assessment of the physical requirements for a particular alternative. In 
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