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Washington,DC 20460

COMMENTS.ON THE INTERIM STATEMENTAND GUIDANCEON APPUCATIONOF
PESTICIDESTOWATERS OFTILE iJNT~ED STATESIN COMPLIANCEWIfl{
FEDERAL INSECTICIDE,FUNGICIDE,AND RODENTICIDE ACT (FIFRA)

TheCaliforniaStateWaterResourcesControlBoard(SWRCB)believesthattheInterim
Guidanceconflictswith theprecedentestablishedby theNinth Circuit Courtof Appeals
(Ninth Circuit). BecauseCaliforniais in theNinth Circuit, theinterimguidanceproposedbythe
U.S. EnvironmentalProtectionAgency(USEPA)createsa conflict for boththeState[which
issuesnationalpollutantdischargeeliminationsystem(NPDES)permits]andtheregulated
community,whoaresubjectto Ninth Circuit rulings. This commentletterexplainstheconflict
andrequeststhatUSEPAreviseits guidancesothat it is consistentwith thecontrolling law in the
Ninth Circuit states.TheStateis alsoconcernedthattheguidanceinadvertentlycreatesnegative
implicationsfor otherprogramsby interpretingthedefinition of“pollutant?’ in anewmanner,as
explainedbelow. Finally, Californiabelievesthat if USEPAwishesto createanexemptionfor
pesticideapplicationsconductedin compliancewith FIFRA, it shouldseekrevisionsto FIFRA
and/orthe CleanWaterAct (CWA), clarifying thatNPDESpermitsarenotrequired,ratherthan
attemptingto obtain thatresultthroughstrainedinterpretationsof existinglaw.

Issue: Is aPesticidea“Pollutant” WhenApulied Consistentwith FIFRA

?

USEPA’sInterimGuidancestatesthat pesticidesappliedconsistentwith FEFRAarenot
pollutantsbecausetheyareneither“chemicalwastes”norbiologicalmaterials.Therefore,the
Interim GuidanceconcludesthatNPDESpermitsarenot requiredforpesticidesapplied
consistentwith FIFRA. A majorissuein theHeadwaters,Inc. v. TalentIrrigation District
(9thCir. 2001)243 F.3d526, was whethertheapplicationof pesticidesconstitutesdischargeof
a pollutant. Thespecificdischargethat instigatedthe citizens’ suit in that casewas presumably
not in compliancewith FIFRA since the pesticideleaked into the creekat levels that killed
92,000fish. TheInterim Guidancepointsout these.factualcircumstancesof thecase.Normally,
a holdingin acasewill be limited to its factsandbroaderstatementsin adecision,which arenot
requireddeterminationsof thefacts in the case,are termeddicta, and neednot be followed in
futurecases.Thus,USEPA,by referringtb the“circumstances”of theIIeadwater.s~case,implies
that to theextenttheNinth Circuit decisionstatedthatall applicationsofaquaticpesticides—
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includingthosein compliancewith FIFRA—constitutedischargeof a“pollutant,” thestatement
is dictaforapplicationsnot in compliancewith FIFRA, andthereforeneednot befollowed. The
weaknesswith thisclalmis that theconclusionby theNinth Circuit—thatall applicationsof
aquaticpesticides,including applicationsconsistentwithFIFRA, constitutedischargeofa
pollutant--wasnecessarytotheoutcomeofthecase. In orderto successfullybringacitizens’suit
forCWA violations,a plaintiff mustprovethat theviolationsarelikely to continue(Gwaltneyof
Smithfield,Ltd. v. ChesapeakeBayFoundation,Inc. (1987)484U.S.49, 64). Thedefendant
irrigation district in theHeadwaterscaseclaimedthatit hadestablishednewprotocolsandthat
no furtherreleasesintothecreekwere likely. TheNinth Circuit statedthatan NPDESpennit
wasnecessaryregardlessof anyimpactfrom thepesticideapplications,andthereforecontinuing
violations oftheCWA werelikely if thedistrictdid not obtainapermit. Thus,while the
“circumstances”oftheHeadwaterscasewereapplicationofa pesticidenot in compliancewith
FIFRA, theholdingofthecasewasthatanyresidualfor pesticideapplicationconstitutes
dischargeofapollutantandrequiresanNPDESpermitwhetherornot theapplicationwasin
compliancewith FIFRA. Also, in theLeagueofWildernessDefendersv. Forsgren(9thCir.
11/4/2002)309F.3d1181,thereis no indicationthatthepesticideapplicationviolatedFIFRA.
TheInterimGuidancedoesnotappearto try to distinguishtheForsgrencase,andit is clearlyin
conflictwith its holding.(USEPAissuedamorerecentguidancedocumenton September3,
2003,statingthat theForsgrencasedoesapplyin Ninth Circuit states.1It appearsthatthe.
Interim Guidanceandthemorerecentguidancedocumentsarein conflict. In addition,as
discussedabove,thereis no basisto distinguishtheholdingsin HeadwatersandForsgren.)

As discussedabove,theUSEPAInterim Guidance,which statesthatapplicationofpesticidesin
conformancewith FIFRA doesnotconstitutedischargeof a “pollutant,” appearsto be
inconsistentwith theNinth Circuit decisionsin Headwatersand,morerecently,in theForsgren
case.In weighingthedecisionsofthefederalappealscourt,whopresidesoverstates,including
California, andwhosedecisionsareentitledto “great weight”againstanInterimGuidance
documentby USEPA,which hasnotbeenformallypromulgatedandwhichis entitledto some
“deference,”following theNinth Circuit decisionsis a saferroute..Federalguidancecannot
justify actionsin direct conflict with thecontrollingfederalappellatecourt’s decisions.
Therefore,it appearsthat thecurrentstatusofthe law in Californiais thatwhenpesticidesare
directlyappliedto watersoftheUnitedStates,orapplieddirectlyabovewatersofthe
UnitedStates,thedischargerwill violatetheCWA if it hasnotobtainedan NPDESpermit. The
existenceof conflictingfederalguidancewouldsimplycreateconfusionandafalsesense
securityfor dischargerswhorely uponit. (TheSeptemberguidancedocumentconcedesthat the
Forsgrendecisiondoesapplywithin theNinth Circuit andthatNPDESpermitsarerequiredfor
silviculturalpestcontrol. This guidancedocumentshouldbe revisedto makethatclarification.)

2.

InterpretiveStatementandGuidanceAddressingEffect of Ninth CircuitDecisionin Leagueof Wilderness
Defendersv. Forsgrenon ApplicationofPesticidesandFireRetardants.
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implicationsfor OtherProarams

It shouldalsobenotedthat weretheUSEPAguidanceto befinalized,i.e.,apesticideapplied
consistentwith FIFRA is not a “pollutant,” it couldhaveramificationsbeyondthe issueofwhether
an NPDESpermitis necessary.TheStateis requiredto adopttotal maximumdaily loads(TMDLs)
in somesituationswhere “pollutants”causeexceedancesof waterqualitystandardsandtheimpaired
watersareplacedon a list [CWA section303(d)]. Therearenumeroussituationsin Californiawhere
pesticidesarecausingwatersto be placedon theCWA section303(d)list andTMDLs arebeing
prepared.Generally,thereis no evidencethat thesepesticidesin receivingwatersweretheresultof
applicationofpesticidesin violationof FIFRA requirements.(In fact, in its amicusbriefto thecourt
in Headwaters,USEPApointedout that theFIFRA nationwiderequirementsarenotadequateto
protectindividual waterbodies.)Exclusionofpesticideresidualsfrom thedefinition of“pollutant”
couldhindertheseTMDLs. TheUSEPAInterimGuidanceappearsto acknowledgethisproblem
andindeedstatesin afootnotethatwherepesticidesarea “waste,”suchasin dischargesofstorm
waterregulatedunderCWA section402(p),theyarepollutantsandrequireanNPDESpermit. The
InterimGuidancedoesnot explainthis resultsincethereis generallyno wayto tell whetherornot
thedischargesin thestormwaterweretheresultofapplicationsin compliancewith FIEFRA. In any
event,theimplicationfor otherprogramsanddelineationof whenapesticidebecomesa“waste”are
notclearin theguidancedocument.

Recommendation

USEPAshouldrevisetheInterim Guidanceto beconsistentwith Ninth Circuit precedent.
Revisionsshouldconsidertheimplicationsofnarrowingthedefinition of “pollutant” andthe
adverseeffectsthismayhaveon otherOWA programs. If USEPAwishestoprovidean
exemptionfrom NPDESpermitrequirementsfor pesticidesappliedconsistentwith FIFRA
requirements,it shouldinsteadseeksuchclarificationby amendingtheCWA and/ortheFIFRA.

If yourequirefurtherassistance,pleasetelephoneAdamLaputz, thestaffpersonmost
knowledgeableon thissubject,at.(916)341-5554.You mayalsocall Philip Isorena,Chiefof
theRegulationsUnit, at(916)341-55~.

Sincerely,

CRIGt4L S~D BY

CelesteCantii
ExecutiveDirector

cc: Seenextpage
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cc: (Continuationpage)

Ms. Alexis Strauss,Director
WaterDivision (WTR-1)
U.S. EnvironmentalProtectionAgency,Region9
75 HawthorneStreet
SanFrancisco,CA 94105

Mr. PaulHelliker, Director
DepartmentofPesticideRegulation
1001 I Street,4th Floor
Sacramento,CA 95814

Ms. CatherineKuhlman,ExecutiveOfficer
NorthCoastRegionalWaterQuality ControlBoard
5550SkylaneBlvd., SuiteA
SantaRosa,CA 95403

Ms. LorettaK. Barsamian,ExecutiveOfficer
SanFranciscoBayRegionalWaterQuality ControlBoard
1515ClayStreet,Suite 1400
Oakland,CA 94612

Mr. RogerW. Briggs,ExecutiveOfficer
CentralCoastRegionalWaterQuality ControlBoard
895AreovistaPlace,Suite1001

• SanLuis Obispo,CA 93401

Mr. DennisA. Dickerson,ExecutiveOfficer
Los AngelesRegionalWaterQuality ControlBoard
320 West4””’ Street,Suite200 ~‘•‘

Los Angeles,CA 90013

Mr. ThomasPinkos,ExecutiveOfficer
CentralValleyRegionalWaterQualityControlBoard
3443 RoutierRoad,SuiteA
Sacramento,CA 95827-3098

cc: (Continuednextpage)
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cc: (Continuationpage)

Mr. LorenI. Barlow,AssistantExecutiveOfficer
CentralValleyRegionalWaterQuality ControlBoard
1685 “E” Street
Fresno,CA 93706

Mr. JamesC. Pedri,AssistantExecutiveOfficer
CentralValleyRegionalWaterQuality ControlBoard
415 KnolicrestDrive
Redding,CA 96002

Mr. HaroldJ. Singer,ExecutiveOfficer
LahontanRegionalWaterQuality ControlBoard
2501LakeTahoeBlvd.
SouthLakeTahoe,CN 96150

Mr. HisamA. Baqai,AssistantExecutiveOfficer
LahontanRegionalWaterQualityControl Board
15428Civic Drive, Suite100
Victorville, CA 92392

Mr. Philip Gruenberg,ExecutiveOfficer
ColoradoRiverBasinRegionalWaterQuality ControlBoard
73-720FredWarningDrive, Suite100
PalmDesert,CA 92260

Mr. GerardJ.Thibeault,ExecutiveOfficer
SantaAnaRegionalWaterQuality ControlBoard
3737Main Street,Suite500
Riverside,CA 92501-3339

Mr. JohnH. Robertus,ExecutiveOfficer
SanDiegoRegionalWaterQuality ControlBoard
9174SkyParkCourt, Suite 100
SanDiego,CA 92124-1324

Lm/lO/1O/03jh(1O/1O/03)
W:\ReguIatory~Memos& Lctters%JimM. USEPALetter.don


