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This Covanant and<Agraament (“0ovenant“) is made as
~ 1952 by, Tech

of the 10th day of C Auqust ,
Faczlxty 1, Inc. (“Cavenantor“), which is the owner of recard .:y,~,.~



. 3”3'_’f_;3 PAGEDG | t;

of certain pioperty sxtuated in the cxty »f Santa clara,
County of Santa c1ara,_state of Callfornla, described in
Exhibit “A%" attached hereto and 1ncorporated herein by this
-eference ("the Property") for the penefit of the Property and
the California Regicnal Water Quality Control Board,
san Francisce Bay Region (the #wRegional Board"), with

reference to the following facts:

A, The Property is located at: 825 Stewart Drive,

sunnyvale, CA 54088, and is commonly referred to as the Former

TRW Site.

B. The site is on the National Priorities List (NPL)

and is regulated by Ragi.onall"_ Board Orders, as indicated

hereins

a. June, 1984 Cleanup and Abatement Order
iSsuéd.

b. october, 1985 E _ﬁ;éte Discharge Requirements
Adopted, ofder No. 85-107.

c. Janeary, 1988 Site Cleanup Requirements
Adopted, Order No. 88-015.

4. June 1988 Site proposed for inclusion on

the National Priorities List

{NPL} .
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e. April 1989 Regional Board Adopted Revised
Sitéi Cleanup Requirements,
dﬁder No., 89-057.

f. Septeunber 1989  'f5;§$é£é: Discharge Requirements

© No. 89-146. -
g. February 1990 ~ Site formally added to the NPL.
h. June 1991 Final Site Cleanup Requirements

Adopted, Order No. 91-3103.

C. Pursuant to the South Bay Multi-Site Cooperative
Agreement and the South Bay OGround Water Contamination
Enforcement Agreement, entered into on May 2, 1985 (as
subsequently amended) by the Regional Board, the U.S.
Environmental Protecticon Agency and the California Department
of Health Services, the Regional Bdard has heen acting as the
lead regulatory agency. The Reqipnal Board will continue to
regqulate the discharger’s femédiation and administer
enforcement actions undér the federal Comprehensive
Environmental Response, C&?ﬁa@#&tian.anﬁ;Iiability Act as
amended, and the Californi%lwééer Code;”Health and Safety

Code, and regulations adopted there under.

D. Most of the ground water underlying the site is
impacted by Volatile Organic Compounds (VOCs) originating from

sources off~site and on-site. HMonitoring wells were installed

5 'géyj.'sed"_ ‘and  Re-Issued, Order
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to define the vertical extent of the plume. There are six
local ground water aquifers at the TRW facility and they are
defined as the upper aquifer which includes the A, Bl, B2, B3,
B4 and BS zones., Beneath this upper aquifer is the lower
regional aquifer referred to as the C aguifer. As of October
1591, the vertical extént of ground watef_pollution extends
intoc the B2 zone at a ﬁegth of_- approximétely 65 feet from
ground surface. The VOCs found.__in the ground water are TCE
ranging from 7.8 to 15,000 ppb,:_':.:_'i,z-—DCE ranging from 0.6 to
38,000 ppb, vinyl chloride rangi.ﬁé.'dp to 3300 ppbh, PCE ranging

up to 700 ppb and Freon-113 ranging up to 1900 ppb. 'I'he other

conpounds detected on site are 1, 1-1)(:2, 1 1 DCA, 1,1, 1-TCA and L

1,2-DCB but their concentraticns are below the maximum
contaminant level drinking water standards determined by
California Department of Health Services (DHS) now known as
California Department of Toxic Subst:ances Control (DTSC). No
ground water pollution has been detected directly beneath the
site in the B3 zone which extends to a depth of approximately
80 feet However, ground water pollution, underlying sites in
the vicinity of 825 Stewart Drive, has been detected in the B3
zone and in the B4 zone, which extends to a depth of

approximately 115 feet.

E. The sources of ground water pollution have been
identified as off-site am_i;: on-site sources. The off-site

sources are upéradiant to "':_"Eha wast'_'_. and south and originate




- H338PAGEQNG]T

from leaks in underground storage tanks. The on-site source
originated from a leak in an underground storage tank. The
tank and the surrounding contaminated soil were removed in

1983.

F. Regional Board Oxder 91-103 regquires Covenantor to
implement a deed restriction prohibiting the use of the upper
agquifer as a source of drinking water, and for controlling on-
site activities that could endanger the public .ealth or the
environment due to exposure to VOCs (91-103, Section C.4.a.}.
However, the water <an be ugé&_ for purposes other than
drinking water after the vocs haﬁé been removed by proper

treatment.

G. Covenantor desires and intends that use of the
Property shall be subject to observance of the requirements

stated herein.

L]
Now, therefore, Covenantor and the Regional Board

declare and agree as follows:
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ARTICIE X

DEFINITIONS

1.01 Aceas of Investigation. "Areas of Investigation" shall

mean those areas on the Property investigated for the presence
of chemicals and which will be remediated until ground water
claanuy standards have beén achieved and..:pollutant levels have
been stabilized in onsite agquifers in accordance with Regional
Becard Order 91-103, and/or subsequent orders and/or any
amendments to these orders. These are depicted on the map

attached as Exhibit B.

1.02 Regional Board. "Regional Board® shall mean the

California Regional Water Quality Control Board, San Francisco

Bay Region and shall include._:_'its successor agencies, if any. )

1.03 Ground Water. “Ground-ﬂater“ shall mean, pursuant to'

Title 22, California code of Regulations, Sect:ion 66079, Water: -

below the land surface 1n'a "zone. of saturatmn.

1.04 _
facility as: defined by tha Raqionél Board includes A, Bl, B2, -
B3, B4 and B5 zones. This upper aquifer extends from
approximately 6 to 123 ft below ground surface {(bgs). The
lower aquifer in the TRW facility vicinity as dafined by the

The upper aquifer at the TRW =
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Regional Board is the ¢ aquifer which occurs approximately 150

ft bgs.

1.05 Production Well. "Production Well(s)" shall mean any
well, boring or excavatipn that allovs extraction of ground
water from the upper aquifer which includes A, B1, B2, B3, B4
and B5 zones which exist;gbove a depth of approximately 123
feet (zpproximately 83 fee_£ below mean sea level) below ground

surface.

1.06 Improvements. “Improveﬁenté“ shall mean all buildings,
roads, driveways, and paved parking areas, constructed or

placed upon the Property, '

1.07 Qccupants. #0ccupants® shall mean those persons
entitled by ownership, leaéehold, or other legal relationship

to the exclusive right to occupy any portion of the property.

1.08 ouner. ®Owner® shall mean the Covenantor or its ]
successors in interest, includinq_heirs and assigns, who hold

- fee simple title to all 6E_an§”pqxtion of the Property.

1.09 Property. The "Property ;édnsists_of the land describedffff 

in Exhibit A.
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ARTICLE II

ESTABLISHMENT OF RESTRICTIONS

2.01 Provisions to Run with the land. This covenant sets

forth and establishes a common scheme and plan for the use,
enjoyment, conveyance, development, repair, maintenance and
improvement of the Propeﬁy, and establishes certain
protective provisions, covenants, restrictions, and conditions
(collectively referred to as "Restrictions"), upon and subject
te which the Property and every portion thereof shall be
improved, held, used, occupied, ground leased, sold,
hypothecated, encumbered, and conveyed. Each and all of the
Restrictions are declared to_.-_ be. in furthefanca of a plan
established for the purvose of enhancing and protecting the
value, desirability and enjoyment of the Property. Each and
all of the Restrictions shall run with_ the land, including any
interest in the Property conveyed or feserved, and be for the
benefit of and be binding on any'_ interest conveyed or
reserved, and all parties having or acquiring any right,
title, interest or estate in the Property and any successors
in interest thereto. Each and all of the Restrictions are
imposed as equitahle servitude upan the Property and on any

portion thereof, for the benefit of the Property and the .'

Regional Board and shall be enforcaable solely by the Reg:.onal .

Board and any successor agency thexato.
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2.02 Concurrence of Owners Presumed. All purchasers and
ground lessees of the Propertfy or any portion thereof shall bé

deemed by their purchase, leasing, or possession of all or any -

portion of the Property, to be in accord with the Restrlctions S

and to agree for. and amonq themselves, thelr he:.rs,

successors, and assigns, and the agents , employees, and ground"'.'-'-;’."' i

lessees of such owners, _helrs, successors, and assigns that

the Restrictions shall be adhered to for the benefit of the
Regicnal Board and the future owners and occupants <f the
Property and that their interest in the Property shall be

subject to the Restrictions contained herein.

Covenantor

covenants that the Restrictions shall be contained in each and
all deeds and leases of any portion of the Property in
accordance with Sections 1468, 1469, and 1470 of the
California Ccivil Code, provided, howeveyr, that the right to
enforce the Restrlctz.ons shall exist only in the Regional
Board. In addition to ~any express provision required to

comply with California civil Coda Section 1468, 1469 and 1470,

the following statement ___shall appear. '

This grant otf_"ﬁ---.f._interest in real property is

expressly made subject to tha certain Covenant and

Agreenment dated as of August 10, 1992 , and recorded

on . in the official Reccrds' |

-
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of the county of sSanta Clara, State of California,

as document No. , which Covenant and
Agreement imposes certgih covenants, conditions,
and restriction on usage of ground water underlying
the real property descrlbed herein. The provisions

of the Covenant and ‘Aﬁﬂeement are incorporated

herein and made a part hereof as if set forth in
full. The only person .who have the right to
enforce the Covenant nd Agreement are the

California Regional Wat___Quality Control Board,

San Francisco Bay Region.

shall be construed as a statement, admission or declaration
that any existing or potential health, environmental, or other
hazard exists or will exist on the Property or on any portion

of it.

ARTICLE III

DEVELOPMENT, USE, AND CONVEYANCE OF THE PROPERTY

3.01 Restrictions on Use. Cavenantor promises to restrxct
the use of the Property as followﬁi
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(1) No water prod&ttion wells.may be drilled in the
upper or lowef aquifer as defined in Section 1.04
on the Property without the express prior written
approval of the Reglonal Board and any other agency
with Jurlsdlctlon,' In addltzon, notification and
review of well inétallatlon by the Regicnal Board
is required befoie monitoring or other test wells
are installed. TThe following are not subject to
this provision: borings for the purpose of testing
soils; excavation for foundations, utilities or

similar purPOSes:fgr, borings to define geclogy.

3.02 _gnm.ange_o_f_m Any perscn acquiring ownership
of the Property, or any portlon thereof, or entering into a

ground lease as lessee cf the Property, or any portion

thereof, shall provide, uithin 30 days of any such purchase or;_ ”

QIOLnd lease. written notice of the purchase or ground 1ease;j 

. to the Regional Board and to covenantor at the addressessnl
specxfled in paragraph 5 02. ' The Reglonal Board shall not byfff
reason of the Covenant have authority to approve, disapprove,
or otherwise affect any_salé, lease, or other conveyance of
the Property or of any por#ion of the Property. Notice is
required hereunder only‘fa; the purpose of maintaining a
current record of the Owners and ground lessees o©f the

Property.

1  11
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3.03 Enforcement. Failure of the Owner or Occupants to
comply with any of the requirements, as get forth in paragraph
3.01 shall be grounds for the Regional Board, by reason of the
Covenant, tc reguire that the Owner or Occupant modify or
remove any Improvements B constructed in violation of that
paragraph. Vieolation of the 'ovenant shall be grounds for the
Regional Board to file cxv;l and crlmlnal actions against the
Owner as provided by law. This Covenant shall not create any
private right of action against Covenantor or any Owner or

Occupant of the Property or any portion thereof.

3.04 m;_omﬂwgag@g Upon conveyance of

all or any portion of the Ptbparty by deed, ground lease or
ether appropriate 1nstrument, which conveyance instrument

contains the provisions set forth in Paragraph 2.03,

Covenantor shall be releasedwfrom any and all obligations
under this Covenant as to that portlon 2. the Property which
has been conveyed. At no: tlme shall Covenantor have an

obligation of any kind Hhats'w'er to police or to enforce the

observance of the covenants and restrictlons contalned hereia
by other Q?ners or Occﬁpéﬁﬁé the. Property or any pcrtlon: f"

- thereof.

12
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ARTICLE IV
VARIANCE AND TERMINATION
4.01 Variance. Any Owner or Cccupant of the Property or any
portion thereof, may apply to the Regional Board for a written

variance from the provisions of this Covenant.

4.02 Termination. The Restriotions shall remain in full

force and effect until ground. water cleanup standards have

been achieved and po;lutant levels have been stabilized in
ensite agquifers in acccerdance with Regional Board Order 91-

103, and/or subsequent orders”f":and/or amendments to these

orders. Any Owner or 0ccupentﬁof the Property or a portion
thereof, may apply to the Regional Board for an amendment or
termination of the Restrictions as applied to that portion of
the Property which is owned or ground leased by the Owner or
Cccupant. The Restrictions shell remain in full force and
effect with respect to the Property and shall run with the

land until such time as the Oamer of the Property, or any

portion thereof, records a release of the Property or a

portion thereof fron the_prov:.si_" s_of the Restrictions. Any
such release shall contain a swor ;tateuent that the Cwner of

the Property to be relaesed ha omonetrated to the wntten_

satxsfact:ion of the Regional Boa tﬁhat the Reatrictions are_ :

no longer reasonably necessafy to proteot the public health or_.' 3
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safety from any chemlcals whlch may be located on the Property

or that portion of the Property to be released from the

Restrictions. In add:.t:,on Iany such release shall have
attached an acknowledgement .by. the Regional Board that the
statements contained 1n the release are correct. Any such
r2lease shall be effect:.ve wlthout the concurrence of any

other Owner of any portion of the Property, or any adjacent

property.

4.03 Term. Unless termir-ted in accordance with paragraph
4.02 above, by law or otherwise, this Covenant shall continue

in effect in perpetuity.

MISCELLANECUS

Hothmg set forth herein shall .

be construed to be a glft or dedlcation, or offer of a gift or
dedication, of the Property___or any portion thereof to the

general public or for any pui@oses whatsocever.

5.02 Notices. Whenever any parson shall desire to give or

serve any notice, demand, or _ather communication with respect:
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te this Covenant, each”_such netice, demand, o©r other

communication shall be ;1n writxng and shall be deemed

effective (i} when dellvered if persconally delivered to the

person being served or t&:an officer of a corporate party

being served or official 6f' gOVernment agency being served,

or {ii) five (5) days after depos;t 1n the mail if mailed by 

United States ma11.-po agapéaiq certlfled return receipt
requested, to cOvenantor and the Reqlonal Board at the
foliowing addresses or at sueh other addresses as Covenantor
or the Regional Bcard may designate in a written notilce which
shall be addressed and delivered personally or by certified

mail to each of the then Owners and Occupants of the Property.

To: Tech Facility 1, Inc.
55 Charles Lindbergh Blvd
Uniondale, New York 11553

ATTENTION: PRESIDENT

COPY To: C@lifdtnié.kegional Water Quality Control

San Francisco Bay Region
2101 ﬂebster St, Suite 500
Oakland CA 94612

15
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FEI Micfowave, Inc.
825 Steﬁért brive
Sunnyvale, CA 94088
AT‘I‘EHTIO&: PRESIDENT

5.03 Partial Invaliditv. Iffany portion of this Covenant is
determined to be invalid for @ny reason, the remaining portion
shall vemain in full force and effect as if such portion has

not been included herein.

;ﬁgs at the beginning of each

numbered article of tﬁis c°§enant férai solely for the

convenience of the parties and are not intended to aid in the

meaning or interpretation ofTany part of the Covenant.

5.05 Recordation. This instfument shali bhe executed by
Covenantor and by the Exééutivef Oofficer, Regional Water
Quality Control Board, San Francisco Bay Region. This
instrument shall be recorded by Covenantor in the County of
Santa Clara within ten (10) days of the date of full

execution.

. a, Within a reasonable time of

receipt of a written requesiifrom‘any Owner or Occupant of a
Property or any portion thereof, the Regional Board shall

provide to such OwnefiforffOC§ﬁpant a ﬁrittan statement,
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substantially in the farﬁi\a¥tached_ ?e;gto as Exhibit c,
indicating whether to thé_Reqi&nal Bégéé’s knowledge such
owner or Occupant is opéraﬁing in compliance with the
provisions of this Covenant, #ad such confirmation shall be

conclusive as of the date prepéxed.

17_.
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IN WITNESS WHEREOF, the parties execute this Cavenant as of

the date set forth above.

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,

SAN FRANCISCO BAY REGION

By:
Title:  EwC Y THE ()Fr ICELX

i3
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TN WITNESS WHEREOF, the parties execute this Covenant as of

the cdate set forth above.

TECH FACILITY 1, Inc.

BY: —t L R
! oS R
Title: Vice President ST
t/-. . &:

; .




Hassﬁn'séassz

EXHIBIT A
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EXHIBIT "A"

LEGAL DESCRIPTION

Portion of lLct 14, as shown upon that certain Map entitled,
“"Tract No. 2421 Internatlonal Sc;ence Center%, which Map was
filed for record in the Offlce of the Recorder of the County

of Santa Clara, State of Calzfornia, on July 15, 1959 in Book

108 of Maps, at pages 53, 54,_55 and 55¢ and more particularly __?

described as follows:

Beginning at the Southwesteriffebrner of Lot 14, as said Lot
is shown upon the Map abbvetreferred to; thence from said
point of beyinning South 89° 34' 05% East along the Southerly
boundary of said Lot 14 for a distance of 436.446 feet; thence
North 0* 25’ 55" East and parallel with the Westerly line of
De Guigne Drive, as said drive is shown upon the Map above
referred to for a distance of 504.45 feet; thence North 89°
34’ 05" West and parallel with the Southerly line of said lLot
14 for a distance of 302.00 feet, more or less, to a point in
the Westerly line of said Lot 14; thence South 14°* 54¢ 25¢
West along the most westerly lme of said Lot 14 for a

distance of 520 feet, more or less, to the point «f heginning.
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EXHIBIT C

Date

Daar :

This is to notify {Owner] in response to a regquest

dated made pursuant to that certain

Covenant and Agreement to Restrict Use of Froperty dated

{the “Covenant“) and reccrﬁed in the official

Records of Santa Clara COuntﬂbat'Paqe of Book that

the Caleomla Regional Water Quaiity COntro}. Board, san
Francisco Bay Region (the "Regional Board“) has no knowledge
of any failure of [CQwner} to comply wzth the provisions of the
Covenant. [or Regional Board hég.knowledge of the following

facts: ] In providxng this statement, the

Regional Board has relied upon revzew of its official records

and has made no other inquiries ;nd has made no inspection of
the Property owned by [Owner]. B

CALIFORNIA RﬁéIOHAL WATER QUALITY CONTROL

| som, SAN FRANCISCO BAY REGION
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STATE OF CALIFORNIA

COUNTY OF |

on ; 1592, before me, the

undersigned) a Notary Public in and for said state, personally

appeared . ., personally known to me

or proved to me :g\ghe basis of satisfactory evidence to be

the person who executed\the within instrument as

x\\\g s &
Lo
corperation, on behalf 'of the corporation, the

of

corporation that executed’ tﬁéfiwkfhié instrument, and

acknowledged to me that sucﬁ;cdfpor&tionhéxacuted the same.

WITNESS my hangd ah& official seal.
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STATE OF NEW YORK 3

COUNRTY OF NASSAU

on _ 7 / L fu?ﬁ 1992; before me, the.

*

undersigned, a Notary Publlc xn and for saxd state, personally

apreared soseph Kastenholz o ry personally known to me

or proved to me on the basis of satisfactory evidence to be

the person who executed the within instrument as

Vice President of TECHE FACILITY

i, Inc. , @ DELAWARE ébrporation, on behalf of the
the corporation that executed the within

corporatiorn,
instrument, and acknowledged to e that such corporation

axecuted the same.

WITNESS my hand and official seal.
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STATE OF CALIFORNIA }
) .
county of _ALF MisE y
) L. *»
¢n Fooow 3T I - , 1992, before me, the

undersigned, a Notary Public in and for said state, personally

g Svswn £ KT CHIE =2

tisfactory evidence. to be

appeare

or proved to me on the basis O

the person who executed the within instrument as

of the California

',T e RO |
Loyl & /|/.._, [N LY

Regional Water Quality cOntrol Board, san Francisco Bay

Regzon, the agency that execut the within instrument, and

acknowledged te me that such corporatlcn ‘executed the same.

WITNESS my hand and official seal.

T .
;Q’!“\Jwﬁé Bt 5 - <3“N‘FL'0¥“43ﬁ
/f /

N :ary Public in and for said County and State

OFFICHEL SEML "
RQMNOSTDHKNN%
. HOTARY PUsLIC-CALiFORsiLL
i ALAMEDL COMNTY
) H; Cewm. £xpires Sy, 18, 1954 &




