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> CYWAEe) ers nawgable waters,”
rlermer the statute as “waters of the
UJ ar terrltorlal seas”
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. ,:.vvaters of the US” further defined by

S
—

-'P"ragenmes at 40 CFR 230.3 etc.

=— Further discussed In preambles, including
“migratory bird rule”
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torically used/susceptible to use
2 commerce

-waters and wetlands

Walters such as intrastate lakes, rivers,
Stireams, wetlands, etc., the use, degradation, or
e ;rtc*““" Ctlon of which could affect interstate

= Commerce

-~ — Socalled “(a)(3)” reg

,"_ Impoundments of waters of the US
e Tributaries of above waters
e Territorial seas

e \Wetlands adjacent to above waters
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o navigable-in-fact waters

! i
¢ adjacentwetlands
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’?//«—'fJ/ﬁ e*BayV/eW(1985) Reasonable for
AWENEIESHLOl CONStiue “navigable waters” as
WElding wetlands adjacent to other

Juru ~4onal Waters
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WANCC (2001): “migratory bird rule” is not a valid
_ _‘smle basis for CWA jurisdiction

— Reasoning could be extended further: CWA intended
_ some connection to navigability

— Did not invalidate existing regulations
— Has implications for all CWA programs, not just 8404
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~ More Supﬁ% -
-apan‘aggn apell.
SS JESZ_. JOES C\\/ ccv"-é' Savioanie™

J
iri uze"r es and thieir adjacent wetlands?

<equ = NIRe Justices and five opinions, With
1o H%' avmg a majority of votes. Remanded.

S urallty/Scalla JD' It relatively permanent or
__’" ﬂ -seasonal rivers, or wetlands with continuous

: g -—surface connection to such waters.

- — Kennedy: wetlands and waters are JD If
“significant nexus” to navigable waters
(Individually or cumulatively), affecting
phys/chem/bio of navigable waters.
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ENGVVANGEographic Jurisdictiongaiie
l2iens Addréssed by the Supremes

_—

\ " navigable-in-fact waters

; adjacent wetlands

isolated waters



[LErAgENCY Rapaﬁ%

S20REJune o, 200 .;-" and the Corps
issued.g*’b’ cennterpretng WUSs after
\tlrls‘ sses 3 categories of waters

¢ itlonal navigable waters and their

___._,..-l—

,;:vf-adjacent wetlands

" _\Waters that satisfy the plurality standard
(I.e., relatively permanent)

—\Waters that satisfy the Kennedy standard
107(1.€., significant nexus) 9
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n_c! Tonal Navigable Waters,

=

SNNIEROENCcies will assert jurisdiction over:
— rrr\ru nal navigable waters (TNWs)
qﬁ & include alll waters described as (@)(1)

_-'_—-n- —-—"l_'.

-' __i' = Waters — navigable-in-fact, ebb/flow tide, etc.

_—Lﬂ—

== :\A/etlands adjacent to TNWSs, including those
- without a continuous surface connection to
TNWS.
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Nterac Qy Rapanos €
Fer—: IVE Jy PErmanent™ Waters

> The ze T CIeS WI|| assert Jurisdiction oVer:

.hV|gabIe tributaries of TNWSs that are
r&x 2 fvely permanent (RPWSs)

- -..-h-_

= “Sincludes perennial streams as well as tributaries

=

— f::;___ that have continuous flow at least seasonally

S—

- —Adjacent wetlands that have a continuous
surface connection to such tributaries (I.e.,
not separated by berm, etc.)

11-07-07 11

!



|nteragency Rapanos Guidance:
Oifle 'rlbu_@'es and ands:
> Thie zgelcies | Miﬂmsdmm-wer—-

—\/\/gl.r.eu that are not a TNW or RPW, where
rne/ rr /@ a significant nexus to a TNW

=] it er individwally or in combination with similarly.
e === 'uated waters

_,:__:"Wetlands adjacent to RPWs without
~  continuous surface connection to such waters

. Significant nexus includes consideration of
both hydrologic and ecologic factors
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sslenEisWales; erosionalifeatures (e.g. gullies),
zuricl sty vashes where:

ERciiarac d by low velume, infrequent, and short duration
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= _)Jrﬁ Jeks (mcludlng roadside ditches), where:

_..-_., N
i =
e ———

== xcavated wholly in and draining only uplands, and

—

— .-r—Jth‘@t do not carry a relatively permanent flow

‘s Uplands transporting over land flow generated
from precipitation
— E.g., sheetflow from rain events and snowmelt
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.g_ apanos Guidance

lll(lrlr} o focused on waters at I1ssue In
?f/p://__/r S, whichiwere not isolated

- Jziglife /.03 interagency guidance
zlefe ‘ressed IsSolated (a)(3) waters

.; =—~Jur|sd|ct|onal where case-hy-case
evaluation shows interstate commerce links

— Currently, interagency coordination
reguired for all isolated JD determinations
1070(pOSItive or negative) 14
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o r\/a]urnrmr | A clzificie | eec

r\ﬁnu took puiklic comment on
<o~f Snces implementing guidance until
I/C ‘(www [equlations.aov)

— \’V e feviewing comments and working to
— ’determme next steps.

—_y
p— il

~ Contmumg Interagency Coordination
— Focus on coordination at field level, ideally
referring to HQ only where raises national IssUes.
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http://www.regulations.gov/
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IMPIE tatlcrﬁ" Challe
F osﬁﬁby.ﬁ’apﬁm

Jmoclgrc". Z1£]€)50)] ope C
\/\/UJ A |I1 depend O case- by case
rlooJ cation of Scalia and Kennedy
Eif)z SeS

B :‘c @ Staff must undertake additional

= ;-fé‘fta collection and analyses as part
~— of many JDs.

—Raises scientific, program resource,
legal, and other challenges.
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KEN fJ:‘d/ Jrrlr [clzlfels Use
terms different from those
sed 0)V/ aquatlc scientists.

oA

T :__"_::-;o 4f|cant nexus™

-
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f_:;-f;‘is.lmllarly Ssituated”
~ ® Challenge: does a particular water have the

characteristics called for by the legal terms,
as defined by the agencies and the courts?
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Jmohc,sL oS for other CWA programs.

—-— =

Codge lination Memo calls for EPA and Corps
E.E. erwoerk closely on all JDs involving
n‘rcant nexus or Isolated waters

f_*'-’“—:f:,ukely o be large percentage of total JDs.

E— —

~ — Focus on decision making at field level for SN;
disagreements referred to agencies’ HQ.

— Specific tight decision timeframes.

11-07-07 18

O -
am esource_w

izl ever 14 o 000 404- JTEIRIEASIDS, e




T

‘l’d allenisw
e

> Mzir / oo\,r—r"a,o:_/fu_, Qjﬂiﬂjﬂig@h
— § agge I te decisions, 12 district court (3 under
rrooa,} "6 petitions for review: rejected by

J']ch 1€ Court with 1 pending.

___*je r@mmately 20 cases currently in: litigation.
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. AWe'lll likely be back before the
- Supreme Court on the issue of
“waters of the US”
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- CJrJEJrJIJ']rJJclrJ doerl znicl graclletzlo) S /AT
sEIENIZ 04 program
— JDs3 Jmo' H be posted on District public websites

—r\ Jene a5 Staff participating iIn many. conferences
: %semlnars to explain: Aapanos, 404 program
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o C 'ﬂtlnumg to work closely with

' *State/TrlbaI wetland protection programs

— EPA Wetland program development grants,
technical assistance, other

11-07-07 20



Ifue or False:
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r-‘% gable waters” and “waters of
-'_- the'United States” mean the

_ same thing: those waters
" = protected by the CWA.
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IjUe or False:
gNEvigablenwaters” and “waters of the

Umye States” mean the same thing:
| rme e_waters protected by the CWA.

ﬁe ~ The CWA defines “navigable
“waters” as meaning ‘waters of the
US.” The terms are used
/nterchangeanly.

h' "ﬁ, 1'1
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rpa gable waters” protected by

“the CWA only include those

== Waters that can float a boat.
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“\ rlwgrw Waters protected by the
C \/\/ hly Include those waters that
Qat a boat.
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= ‘F'a/se “Navigable waters” /s a legal term
- Of art that Includes waters not thought
oI as “navigavle” in the plain English
sense or the word.
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“Wertars J"f"'r'np | 5 Syishcludewhichiefithe.
' olloku, o

. Per emm J \waters (that flow throughout the

year)_;;a

5012 ed lakes without links to Interstate

-l

= commerce, so long as they have viable native
__"* = fish populatlons

- ;SP‘\Netlands adjacent to a jurisdictional stream
-~ orlake

4. Territorial seas
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IG1IGWING: o
J Herenm J \Waters (that flow throughout the

a ed lakes without links to interstate
Imerce, so long as they have viable native
populations

iETﬂNetlands adjacent to a jurisdictional stream
-~ orlake

4. Territorial seas
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A 5'JJJHJHLS|HF IEXUSEaelYSISICORSIAESI
SUCH actors as:

NEIG and other hydrologic relationships
ver aTNW

= L ( Ioglcal relationships to a TNW, such
,-_ “as ability to trap pollutants or provide
— habitat supporting biota in a TNW

- 3. Contribution of all wetlands on a stream
reach

= —
o

-
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=2 __;i?_t__j"gical relationships to a TNW, such
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= 25 ability to trap pollutants or provide

~ hahitat supporting biota in a TNW
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epa gov/owow/wetlands

Corps website

/4 /WWw.usace. army.mil/cw/cecwo/re
__;_.._-.- : f"#g/cwa guide/cwa_guide.htm
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‘Donna Downing (202) 566-1367
Downing.donna@epa.gov
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