
STATE WATER RESOURCES CONTROL BOARD 

322-0188 

JUN 11 t980 

.· 

.Nr. Robert J. Monogan 
California Manufacturers Association 
923 12th Street 
P. 0. Bm: 1138 
Sacramento, CA 95805 

Dear l'Ir. Hanagan: 

EDMUND G. B"'OWN JR., Gov::=--'IOA 

In Reply, Refer 
to: 230/NN 

This is in response to your letter of June 4, 1980, notifying Assemblyn1an 
McCarthy of CNA opposition to Section 3 of AB 2700 which would amend the 
Water Code. 

It appears that you have three main concerns: 

1. The extension of Regional \•Inter Quality Control Board cleanup and 
abatement authority to "threatened" discharges~ 

2. The extent of retroactive liability imposed on a person who has 
discharged in the past; and 

3. The proposed addition of Section 13362 of the t..'ater Code, \vhich declares 
damages obtained by the State from wrongful discharges, to be civil in 
nature and therefore subject to a three-year statute of limitations. 

With respect to your first concern, existing Section 13304 of the Water Code 
is ";ritten in the present tense. The Regional Boards have the authority to 
issue an order directing a person to clean up and abate or take other 
necessary remedial action only in the follO\o~ing ttvo circumstances: 

1. If waste is discharged in violation of any waste discharge requirement 
or other order issued by a Hegional Board; or 

2. If, in the absence of '"aste discharge requirements, a person causes or 
permits any waste to be discharged or deposited where it is or probably 
tvil1 be discharged into the waters of the State, and creates or threatens 
to create a condition of pollution or nuisance. 
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Hr. Robert J. Honogun -2-

By enclosed Amendments 1 and :!, h.:! nave deleted the language extending 
Regional Board authority to require that remedial measures be taken for 
threatened violations of Haste discharge requirements. 

We have retained the languag~ in the bill pertaining to a threatened 
discharge or deposit of \·Jaste by one t.;ho is not under \.raste discharge 
requirements for the simple reason that this amendment is needed. The 
need can best be demonstrated by e>:ample. During the dry summer months, 
the owner of an inoperative mine does not "discharge or deposit" mine t-laste 
in a manner whieh creates or threatens· to create a condition of pollution 
or nuisance in an adjacent stream. Hm-1ever, Hhen the rainy season arrives, 
acid t-lastes at the mine \.rill combine Hith runoff and in fact reach the 
stream and cause ·pollution. Under existing lat.r, the Regional Eoards could 
not issue an order directing the mine owner to take necessary remedial 
action to prevent this from occurring. This is false economy since 
avoidance of pollution is .less \..:orthy to both the discharger and the 
environment than the cleanup of a problem after the fact. 

Contrary to the assertion in your letter, in.!!.£ event could a remedial 
action order issued by a Regional Board specify changes in design or 
operation procedures. Section 13360 of the Water Code expressly prohibits 
the Boards from telling a dischnrger the nanner in t\'hich he must comply 
with any order issued. The Boards can only identify the problem and direct 
the person to take steps to nbate or avoid it altogether. The ultimate 
measures taken are left up to tlw discharger. 

With regard to the need for cl.Jrifying Resional Board cleanup and abatement 
authority over past discharges, os discussed above, Section 13304 is written 
in the present tense. Since it ls impossible for our Boards to know of 
every discharge as it is taking place, we want to make it crystal clear 
that a person \.rho has discharged, either in violation of t-1aste discharge 
requirements or so as to create .J condition of pollution or nuisance, can 
be held responsible. 

Your concern over the languag~ "bas threatened", is resolved by proposed 
Amendments 3 and 4 '"hich delete these t-1ords. 

Liability for past discharges has been limited by Amendment 6 \\'hich provides 
that Section 13304 does not impose any new liability for acts occurring 
before the effective date of the Porter-Cologne t~ater Quality Control Act. 

Finally, you request that proposed Section 4 of the bill be revised. This 
Section t-1as drafted in response to an adverse and erroneous ruling in the 
Federal District Court. The Court ruled that suit under Section 13350 of 
the t.fater Code for civil damages for t-.'rongful discharges is subject to a 
one-year penal statute of limitations. State case law clearly holds that 
civil damages under the \-later Code are in fact subject to a three-year 
statute of limitations. 
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i·~r. :-. ;:::~er t J. I-lonogan -.)-

Alti::::u6h this particular ruling pcrtalnel.i to Section 13350 damages, it is 
not toe only section of the \·:a t<:r Code \,•hich provides for civil recovery. 
Sectio~ 13350 applies only to illegal discharges to sroundwaters. Civil 
damages for \vrongful dischargL:s to surface waters are requested under R 

different section; Section 13385. Consequently, to avoid a similar ruling 
in the future on either section, vie are codifying state case law by declaring 
as ci•Jil damages recovery unde:r "this division". 

Sincerely, 

\.fillia.-:! R. Atttvater 
Chief Counsel 

cc: All Hembers of the Senate Cormnittee 
on Health and \\'elf are 
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lullendmen t 1 

On page 5, 1 i nr: 1, e f the pri ntetl bill~ as an-ended in 
the Assembly or. Hay 19, 1980, aftet· "discharged", 
insert: o•· 

Amendment 2 

On p~ge 5, line 2, of the printed bill, strike out 
11 or-threaterr~ i:·· di·;chiH·!)e 11 

A111endmen t :, 

On page 5, line f., of lh~ printed bill, strike out "or has" 

Amendment 4 

On pa gc 5, li w. 1 • · .,, pri n led L1: 11, s tt-i kt· out •· tht~eatened" 

!;n:endmcn t 5 

On page 6, 1 inc 4, of the printed bi 11, strike out 11 If" and insert: 
~lith out regard to Hhcthcr a cl eanur and abatement ot·der has been 
issued, if 

.U.u;endment f· 

On page 6, after li11e 20, of the printed b111~ insert: 

{e) This section does not impose any new liability 
for acts occurrin~1 Lwfore the effective date of this 
di'lision. 

SEC.4. Section 13362 is added to the Water Code to read: 
13362. Civil dJmages recovet·ed pursuant to this division are 

liquidated damages 'ilhich operate to more fu11y compensate the people 
of the state of Celifornia for unquantifiable harm to the waters 
of the state. 

SEC.S. The addition of Section 13362 to the Hate1~ Code by 
this act does not constitute a change in, hut is declaratory of~ 
the preexisting lJw. 
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Court of Appeal, First District, Division 4, Califor
nia. 

CITY OF MODESTO REDEVELOPMENT 
AGENCY et a!., Petitioners, 

v. 
The SUPERIOR COURT of San Francisco County, 

Respondent, 
The Dow Chemical Company et a!., Real Parties in 

Interest. 

No. Al04367. 
May 28, 2004. 

As Modified on Denial of Rehearing June 28, 2004. 
Review Denied Sept. 15, 2004.FN* 

FN* Chin, J., did not participate therein. 

Background: City and city redevelopment agency 
brought actions against dry cleaning solvent and 
equipment manufacturers and distributors, seeking 
damages based on claim that defendants were re
sponsible for dry cleaners' discharge of environ
mentally damaging chlorinated solvents into public 
sewer systems. The Superior Court, City and 
County of San Francisco, Nos. 999345, 999643, 
Richard A. Kramer, J., granted defendants' motions 
for summary adjudication of causes of action for 
cost recovery under Polanco Redevelopment Act 
and negligence per se. City and agency petitioned 
for writ of mandate. 

Holdings: The Court of Appeal, Rivera, J., held 
that: 
( 1) those defendants which took affirmative steps 
directed toward discharge of solvent wastes could 
be subject to liability under Polanco Redevelop
ment Act, but those defendants which merely 
placed solvents in stream of commerce without 
warning of dangers of improper commerce could 
not be subject to such liability, and 
(2) same standards of liability governed cause of 
action for negligence per se. 

Writ issued with directions. 

West Headnotes 

[1] Environmental Law 149E €=445(1) 

149E Environmental Law 
149EIX Hazardous Waste or Materials 

149Ek436 Response and Cleanup; Liability 
149Ek445 Persons Responsible 

149Ek445( 1) k. In general. Most Cited 
Cases 

Those dry cleaning solvent and equipment 
manufacturers and distributors which took affirmat
ive steps directed toward dry cleaners' discharge of 
solvent wastes into public sewer system or onto 
ground, such as instructing dry cleaners to set up 
equipment to facilitate such discharge, could be 
subject to liability for cleanup costs of environ
mental contamination under Polanco Redevelop
ment Act, but those manufacturers and distributors 
which merely placed solvents in stream of com
merce without warning of dangers of improper 
commerce could not be subject to such liability. 
West's Ann.Cal.Health & Safety Code § 33459.4 
(a); West's Ann.Cal.Water Code§ 13304(a). 
See 4 Witkin, Summary of Cal. Law (9th ed. 198 7) 
Real Property, § 77 A; 8 Miller & Starr, Cal. Real 
Estate (3d ed. 2001) § 23:57. 
[2] Environmental Law 149E €=214 

149E Environmental Law 
149EV Water Pollution 

149Ek214 k. Civil liability; cleanup costs. 
Most Cited Cases 

The Porter-Cologne Water Quality Act appears 
to be harmonious with the common law of nuis
ance. West's Ann.Cal.Water Code§ 13000 et seq. 

[3] Nuisance 279 €=9 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Therefor 
279k9 k. Persons creating or causing nuis

ance. Most Cited Cases 
Liability for nuisance does not hinge on wheth

er the defendant owns, possesses or controls the 
property, nor on whether he is in a position to abate 
the nuisance; the critical question is whether the de
fendant created or assisted in the creation of the 
nuisance. 

[4] Nuisance 279 €::=41 

279 Nuisance 
279I Private Nuisances 

279I(D) Actions for Damages 
279k41 k. Nature and form of remedy. 

Most Cited Cases 
The law of nuisance is not intended to serve as 

a surrogate for ordinary products liability. 

[5) Nuisance 279 €::=9 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Those who create or assist in creating a system 
that results in the unauthorized disposal of hazard
ous wastes, or who provide instructions on the dis
posal of those wastes, can be liable under the law of 
nuisance. 

[6] Environmental Law 149E €::=214 

149E Environmental Law 
149EV Water Pollution 

149Ek2 I 4 k. Civil liability; cleanup costs. 
Most Cited Cases 

Those dry cleaning solvent and equipment 
manufacturers and distributors which took affirmat
ive steps directed toward dry cleaners' discharge of 
solvent wastes into public sewer system or onto 
ground, such as instructing dry cleaners to set up 

equipment to facilitate such discharge, could be 

subject to liability for negligence per se based on a 
provision of the Porter-Cologne Water Quality Act 
which imposed liability for discharge of hazardous 
substance into state waters, but those manufacturers 
and distributors which merely placed solvents in 
stream of commerce without warning of dangers of 
improper commerce could not be subject to such li
ability. West's Ann.Cal.Water Code§ 13350(b)(l). 

**866 *31 Duane C. Miller, Sacramento, Michael 
D. Axline, A. Curtis Sawyer, Jr., Tracey L. O'Reilly 
, Tamarin E. Austin, Evan Eickmeyer, Sacramento, 
Daniel Boone, Miller, Axline & Sawyer, for Appel
lant. 

No appearance, for Respondent. 

Gary J. Smith, Alexia L. Beer, San Francisco, Mark 
A. Turco, Robert Brager, Beveridge & Diamond, 
P.C., for Real Party in Interest, PPG Industries, Inc. 

Gennaro A. Filice, Oakland, Stephen J. Valen, 
Filice Brown Eassa & McLeod, LLP, for Real Party 
in Interest, The Dow Chemical Company. 

Patrick L. Finley, Adam Friedenberg, Walnut 
Creek, Glynn & Finley, LLP, for Real Party in In
terest, E.I. duPont De Nemours and Company. 

Stephen C. Lewis, R. Morgan Gilhuly, Barg Coffin 
Lewis & Trapp, LLP, for Real Party in Interest, Oc
cidental Chemical Corporation. 

**867 *32 Christine K. Noma, Wendel, Rose, 
Black & Dean, Gene A. Weisberg, Melanie D. 
Long, Marina del Rey, Berger Kahn, for Real Party 

in Interest, Echco Sales and Equipment Co., Inc. 

Edward R. Hugo, Roland E. The, Brydon Hugo & 

Parker LLP, William W. Burns, Los Gatos, Law 
Offices of William W. Burns, for Real Party in In
terest, Goss-Jewett Company of Northern Califor
nia. 

Roger M. Mansukhani, Kristin N. Reyna, San 
Diego, Gordon & Rees, LLP, for Real Party in In

terest, American Laundry Machinery Inc., Cooper 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Industries. 

A. Raymond Hamrick III, David L. Evans, Univer
sal City, Kenneth A. Hearn, Encino, Hamrick & 
Evans, LLP, for Real Party in Interest, M.B.L., Inc. 

James Colopy, San Francisco, Parella Braun & 

Martel LLP, for Real Party in Interest, Vulcan Ma
terials Company. 

Benjamin P. Klatsky, Peterson, Wilka, Weyand & 

Martin, for Real Party in Interest, Boewe Passat. 

Alexander M. Weyand, Peterson Weyand & Martin 
LLP, for Real Party in Interest, Bowe Permac, Inc., 
Vic Manufacturing Company. 

Richard S. Baron, Foley Baron & Metzger, PLLC, 
Peter Labrador, Leach McGreevy & Labrador, LLP, 
for Real Party in Interest, Hoyt Corporation. 

RIVERA, J. 
This case comes to us on a petitiOn for ex

traordinary relief after the trial court granted sum
mary adjudication to defendants, manufacturers and 
suppliers of dry cleaning solvents and equipment. 
We are called on to decide whether the Polanco Re
development Act (Health & Saf.Code, § 33459 et 
seq.) (the Polanco Act) allows a local agency to re
cover the costs of cleaning up hazardous substances 
from parties that did not directly discharge wastes, 
control the site of the discharge, or have authority 
to prevent the discharge of those substances. We 
grant the petition and direct the trial court to recon
sider the motions for summary adjudication in light 
of the views expressed herein. 

I. BACKGROUND 
The City of Modesto Redevelopment Agency 

brought an action against numerous defendants, al
leging causes of action for strict liability, negli
gence, *33 negligence per se, continuing trespass, 
private and public nuisance, private and public 
nuisance per se, response costs and declaratory re
lief under the Carpenter-Presley-Tanner Hazardous 
Substance Account Act (Health & Saf.Code, § 

25300 et seq.), ultrahazardous activity, and cost re
covery under the Polanco Act (case No. 999345). 
The City of Modesto, along with the City of Mod
esto Sewer District No. 1, brought another action 
against a nearly identical group of defendants seek
ing damages for solvent contamination under many 
of the same legal theories; this action did not in
clude a Polanco Act cause of action (case No. 
999643)_FNl The defendants included chlorinated 
solvent manufacturers, distributors of solvents and 
dry cleaning equipment, chlorinated solvent equip
ment manufacturers, and dry cleaning retailers. Be
fore us on this petition are the trial court's rulings 
on the Polanco Act and negligence per se causes of 
action. 

FNl. For the sake of convenience, we will 
refer to the plaintiffs in the two actions 
collectively as the City. 

The complaints alleged that two cleaning 
solvents, perchloroethylene (PERC or PCE) and tri
chloroethylene, cause risks to health and the envir
onment, that dry **868 cleaners customarily 
dumped solvent wastewater into the public sewer 
systems, and that dry cleaners experienced a habitu
al problem of chlorinated solvents leaking into the 
environment. According to the complaints, the de
fendants who manufactured and supplied solvents 
and equipment instructed dry cleaners that chlorin
ated solvents could be discharged into sewers, and/ 
or failed to issue recalls or warnings regarding the 
equipment and solvents. 

The manufacturer and distributor defendants 
filed motions for summary adjudication of the Po
lanco Act and negligence per se causes of action. 
FN2 d d. d. . The court grante summary a JU 1catwn on 
the Polanco Act cause of action to all but two of the 
moving defendants, concluding, among other 
things, that they neither discharged waste nor " 
'cause[d] or permit[ted] any waste to be dis
charged .... ' " (Wat.Code, § 13304, subd. (a).) On 
the negligence per se causes of action, the trial 
court granted summary adjudication to all but one 
of the moving defendants, concluding they did not 
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dispose of PCE-containing products or wastes and 
did not exercise authority or control over the dis
posal *34 of such products or wastes by any Mod
esto dry cleaner. Pursuant to Code of Civil Proced
ure section 166.1, the trial court expressed its belief 
that the motions involved a controlling question of 
law as to which there were substantial grounds for 
difference of opinion, and that appellate resolution 
of the issue of law might materially advance the 
conclusion of the litigation. 

FN2. The motions regarding the Polanco 
Act were brought by a group of defendants 
known as the Solvent Manufacturers (The 
Dow Chemical Company, PPG Industries, 
Inc., Occidental Chemical Corporation, 
and E.I. du Pont de Nemours and Com
pany); the Equipment Defendants 
(American Laundry Machinery, Inc., Bowe 
Permac, Inc., Cooper Industries, as suc
cessor in interest to McGraw Edison Com
pany, Hoyt Corporation, and Vic Manufac
turing Company, joined by R.R. Street & 
Company); Vulcan Materials Company (a 
solvent manufacturer); and the Distributor 
Defendants (Echco Sales & Equipment 
Co., Inc., joined by M.B.L., Inc., and 
Goss-Jewett Company of Northern Cali
fornia). These motions were heard on Au
gust 8, 2003. The motions regarding the 
negligence per se causes of action were 
brought by the Solvent Manufacturers, the 
Equipment Defendants (with the exception 
of R.R. Street & Company), and Vulcan 
Materials Company. These motions were 
heard on August 15, 2003. 

The City petitioned this court for a writ of 
mandate. On December 1, 2003, we issued an al

ternative writ of mandate, commanding the superior 
court to set aside its orders granting the motions for 
summary adjudication on the Polanco Act and neg
ligence per se causes of action and enter a new or
der denying those motions, or show cause why it 
should not be compelled to do so. The superior 

court declined to set aside the orders "in order to 
receive additional guidance from the Court of Ap
peal on the relevant issues," and ordered the real 
parties in interest to show cause why the trial court 

should not be compelled to set aside the orders 
t. d. d. . FN3 gran mg summary a JU !catiOn. 

FN3. We will refer to the defendants who 
prevailed on the motions for summary ad
judication as the prevailing defendants or 
simply as defendants. 

II. DISCUSSION 
A. The Polanco Act 

The Polanco Act, enacted in 1990, authorizes 
redevelopment agencies to remediate contaminated 
properties within a project area. (Redevelopment 
Agency of San Diego v. San Diego Gas & Electric 
Co. (2003) 111 Cal.App.4th 912,918,4 Cal.Rptr.3d 
317.) It provides in part that "if a redevelopment 
agency undertakes action to remedy or remove, or 
to require others to remedy or remove, ... a release 
of **869 hazardous substance, any responsible 
party or parties shall be liable to the redevelopment 
agency for the costs incurred in the action." (Health 
& Saf.Code, § 33459.4, subd. (a); see also Redevel
opment Agency v. Salvation Army (2002) 103 
Cal.App.4th 755, 770, 127 Cai.Rptr.2d 30 (Salva
tion Army).) 

The Polanco Act defines a " '[r]esponsible 
party' " as "any person described in subdivision (a) 
of Section 25323.5 of [the Health and Safety] Code 
or subdivision (a) of Section 13304 of the Water 
Code." (Health & Saf.Code, § 33459, subd. (h).) 
Health and Safety Code section 25323.5 defines re
sponsible parties as those described as covered per
sons in the Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 1980 
(CERCLA) ( 42 U.S.C. § 9607(a)).FN4 The City 

does not contend that the *35 prevailing defendants 
would be responsible under CERCLA. Instead, the 
issue here is whether the prevailing defendants are 
responsible parties under subdivision (a) of Water 
Code section 13304_FN5 
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FN4. Title 42 United States Code section 
9607(a) describes a covered person as "(1) 
the owner. and operator of a vessel or a fa
cility, [~] (2) any person who at the time of 

disposal of any hazardous substance owned 
or operated any facility at which such haz
ardous substances were disposed of, [~] (3) 
any person who by contract, agreement, or 
otherwise arranged for disposal or treat
ment, or arranged with a transporter for 
transport for disposal or treatment, of haz
ardous substances owned or possessed by 
such person, by any other party or entity, 
at any facility or incineration vessel owned 
or operated by another party or entity and 
containing such hazardous substances, and 
[~] (4) any person who accepts or accepted 
any hazardous substances for transport to 
disposal or treatment facilities, incinera
tion vessels or sites selected by such per
son, from which there is a release, or a 
threatened release which causes the incur
rence of response costs, of a hazardous 
substance .... " 

FN5. We are mindful there is language in 
Salvation Army indicating that 
"responsible party" under the Polanco Act 
is limited to those enumerated as respons
ible parties under CERCLA. In Salvation 

Army the court cited Health and Safety 
Code section 33459.4, subdivision (c), 
which provides in part: "The scope and 
standard of liability for cost recovery pur
suant to this section shall be the scope and 
standard of liability under [CERCLA]. ... " 
Relying on this language, the court stated: 
"We construe that reference in the Polanco 
Act to CERCLA's scope of liability as 
simply incorporating CERCLA's defini
tions of who is liable for remedial costs." ( 
Salvation Army, supra, I 03 Cal.App.4th at 
pp. 765-766, 127 Cal.Rptr.2d 30.) But this 
statement was not made in the context of a 
dispute over who was a responsible party; 

rather, it was made in the context of the 

court rejecting the defendant's contention 
that the Polanco Act had adopted certain 
federal procedural requirements: "[W]e 
construe the Polanco Act's reference to 
CERCLA's standard of liability as merely 
incorporating the liability standards ap
plied by courts in CERCLA cases .... In do
ing so, we reject Army's contention that 
the Polanco Act adopted various procedur
al requirements of the national contingency 
plan as an element of a cause of action for 
recovery of costs under the Polanco Act." 
(Id. at p. 766, 127 Cal.Rptr.2d 30.) In fact, 
the question of whether responsible parties 
under the Polanco Act were limited to 
those responsible under CERCLA did not 
arise at all in Salvation Army; the parties 
disputed only whether the defendant 
landowner remained a responsible party 
after the plaintiff redevelopment agency 
had taken over the property and removed 
certain contaminated waste. (Id. at pp .. 
770-771, 127 Cal.Rptr.2d 30.) As has been 
noted, the Polanco Act on its face does not 

limit responsible parties to those enumer
ated in CERCLA. We therefore conclude 
that the cited language in Salvation Army 
is dictum (with which we disagree). We 
further note that neither the trial court nor 
defendants rely upon it to restrict the 
definition of "responsible party" under the 
Polanco Act. 

The Porter-Cologne Water Quality Control Act 
(Wat.Code, § 13000 et seq.) (Porter-Cologne Act) 
provides in pertinent part: "Any person ... who has 
caused or permitted, causes or permits, or threatens 
to cause or permit any waste to be discharged or de
posited where it is, or probably will be, discharged 
into the waters of **870 the state and creates, or 

threatens to create, a condition of pollution or nuis
ance, shall upon order of the regional board, clean 
up the waste or abate the effects of the waste, or, in 
the case of threatened pollution or nuisance, take 
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other necessary remedial action, including, but not 
limited to, overseeing cleanup and abatement ef
forts .... " (Wat.Code, § 13304, subd. (a).) The ques
tion before us is whether the trial court was correct 
in ruling that, as a matter of law, the prevailing de
fendants did not cause wastes to be discharged or 

deposited. 

The trial court concluded the prevailing 
Solvent Manufacturers and Equipment Defendants 
were not responsible parties under *36 Water Code 
section 13304 because the evidence showed they 
neither disposed of PCE-containing products or 
wastes nor exercised authority or control over the 
disposal of such products or wastes by any Modesto 
dry cleaner, and that the prevailing Distributor De
fendants neither disposed of PCE waste in Modesto 
nor instructed, directed, or recommended that any 
Modesto-area dry cleaner dispose of chlorinated 
solvents on the ground or in the sewer. In explain
ing its ruling at the hearing on the motion, the trial 
court stated that in order for a party to "cause" a 
discharge for purposes of Water Code section 
13304, "[Y]ou have to have some sort of physical 
control or the ability to stop it from happening." 

The City argues the trial court ~rred in conclud
ing that only those who directly participated in or 
exercised authority or control over on-site activities 
or disposal activities could be considered respons
ible parties under Water Code section 13304. Ac
cording to the City, we should apply the traditional 
tort "substantial factor" test in determining who has 
caused a discharge for purposes of Water Code sec
tion 13304. The prevailing defendants, not surpris
ingly, defend the trial court's conclusion that a party 
must have the ability to control the discharge of 
waste to be liable under the Polanco Act. 

"Well-established rules of statutory construc
tion require us to ascertain the intent of the enacting 
legislative body so that we may adopt the construc
tion that best effectuates the purpose of the law. 
[Citation.] We first examine the words themselves 
because the statutory language is generally the most 
reliable indicator of legislative intent. [Citation.] 

The words of the statute should be given their or
dinary and usual meaning and should be construed 
in their statutory context. [Citations.] These canons 
generally preclude judicial construction that renders 
part of the statute 'meaningless or inoperative.' 
[Citation.] In addition, words should be given the 
same meaning throughout a code unless the Legis
lature has indicated otherwise. [Citations.]" (Has
san v. Mercy American River Hospital (2003) 31 
Cal.4th 709, 715-716, 3 Cal.Rptr.3d 623, 74 P.3d 
726.) Where the words of a statute do not have a 
"plain meaning," statutory construction is neces
sary. (Jacobs, Malcolm & Burtt v. Voss (1995) 33 
Cal.App.4th 1399, 1404, 39 Cal.Rptr.2d 774.) In in
terpreting a statute, "[c]ourts generally give great 
weight and respect to an administrative agency's in
terpretation of a statute governing its powers and 
responsibilities." (Ibid.) Courts may also look to the 
legislative history in discerning the intent of the Le
gislature. (See Moradi-Shalal v. Fireman's Fund 
Ins. Companies (1988) 46 Cal.3d 287, 300-301, 
250 Cal.Rptr. 116, 758 P.2d 58.) 

[1] Thus, we first ask, does the plain language 
of Water Code section 13304, subdivision (a) tell us 
who is a responsible party? The statute imposes li
ability on anyone who causes or permits a dis
charge or deposit of wastes; *37 however, it does 
not indicate whether "cause" refers to a **871 party 
who was directly involved with a discharge, to any
one whose actions were a substantial factor in caus
ing the discharge, or even, as city argued below, to 
anyone who places a hazardous substance into the 
chain of commerce. 

In considering this issue, we are guided by 
Leslie Salt Co. v. San Francisco Bay Conservation 
etc. Com. (1984) 153 Cal.App.3d 605, 200 
Cal.Rptr. 575 (Leslie Salt). There, Division Two of 
the First Appellate District considered whether a 
landowner on whose land fill had been placed, 
without the landowner's knowledge, could be re
quired to remove the fill and be subjected to penal
ties under the McAteer-Petris Act (Gov.Code, § 
66600 et seq.), as one who "has undertaken, or is 
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threatening to undertake" unauthorized fill activity 
(Gov.Code, § 66638, subd. (a)). The court stated: 
"It needs to be emphasized at this point that the 
McAteer-Petris Act is the sort of environmental le
gislation that represents the exercise by government 
of the traditional power to regulate public nuis
ances. (CEEED v. California Coastal Zone Conser
vation Com. (1974) 43 Cai.App.3d 306, 318 [118 
Cai.Rptr. 315] .... ) Such legislation 'constitutes but 
"a sensitizing of and refinement of nuisance law." ' 
(!d., atp. 319 [118 Cai.Rptr. 315].) Where, as here, 
such legislation does not expressly purport to de
part from or alter the common law, it will be con
strued in light of common law principles bearing 

upon the same subject. [Citations.~~Leslie Salt, at 
pp. 618-619, 200 Cai.Rptr. 575.) 6 Noting that 
under the common law, a landowner's liability for a 
public nuisance could result from the failure to act 
as well as from affirmative conduct, the court con
cluded that a landowner could be liable under the 
McAteer-Petris Act even if it was not actively in
volved in the condition that caused harm, and even 
if it did not know of or intend to cause such harm. ( 
Leslie Salt, at pp. 619, 622, 200 Cai.Rptr. 575.) 
This liability could include both responsibility to 
obey a cease and desist order, and civil fines on a 
per-day basis for violating the order. (!d. at p. 618, 
200 Cai.Rptr. 575.) 

FN6. The court in CEEED stated: 
"Contemporary environmental legislation 
represents an exercise by government of 
this traditional power to regulate activities 
in the nature of nuisances .... " (CEEED v. 

California Coastal Zone Conservation 

Com., supra, 43 Cai.App.3d at p. 318, 118 
Cai.Rptr. 315.) 

[2] The Porter-Cologne Act similarly appears 
to be harmonious with the common law of nuis
ance. Water Code section 13304, subdivision (a) 
authorizes cleanup or abatement orders against a 
person who "has caused or permitted, causes or per
mits, or threatens to cause or permit any waste to be 
discharged or deposited where it is, or probably 

will be, discharged into the waters of the state and 
creates, or threatens to create, a condition of pollu

tion or nuisance .... " (Italics added.) The Port
er-Cologne Act defines " '[n]uisance' " to mean 
"anything which meets all of the following require
ments: [~] (1) Is injurious to health, or is indecent 
or offensive to the senses, or an obstruction of the 
free use of property, so as to interfere with the com
fortable *38 enjoyment of life or property. [~] (2) 
Affects at the same time an entire community or 
neighborhood, or any considerable number of per
sons, although the extent of the annoyance or dam
age inflicted upon individuals may be unequal. [~] 
(3) Occurs during, or as a result of, the treatment or 
disposal of wastes." (Wat.Code; § 13050, 
subd.(m).) The first two paragraphs of this defini
tion track relevant portions of the language of Civil 
Code sections 3479 and 3480, which define nuis
ance and public nuisance. The third paragraph es
tablishes that the Porter-Cologne Act regulates 
only nuisances **872 that are connected with the 
treatment or disposal of wastes. Thus, it appears 
that the Legislature not only did not intend to de
part from the law of nuisance, but also explicitly re
lied on it in the Porter-Cologne Act. 

[3] Having concluded that the statute must be 
construed "in light of the common law principles 
bearing upon the same subject" (Leslie Salt, supra, 

153 Cai.App.3d at p. 619, 200 Cai.Rptr. 575)-here 
the subject of public nuisance-we turn next to 
identify those principles. It has long been the law in 
California that" '[n]ot only is the party who main
tains the nuisance liable but also the party or parties 
who create or assist in its creation are responsible 
for the ensuing damages.' " (Mangini v. Aero

jet-General Corp. (1991) 230 Cai.App.3d 1125, 
I 137, 281 Cai.Rptr. 827.) Thus, courts have upheld 
as against a demurrer a nuisance claim founded 

upon allegations that defendants disposed of haz
ardous substances on property during their lease, 
but at the time of the action did not have a possess

ory interest in the property (id. at pp. 1132-1133, 
1137, 281 Cai.Rptr. 827); and on allegations that 

defendant soils engineer prepared a plan for slope 
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repair on a neighboring property which, when con
structed, caused water, mud, and debris to flow 
onto the plaintiff's property (Shurpin v. Elmhirst 
(1983) 148 Cal.App.3d 94, 100-101, 195 Cal.Rptr. 
737). Similarly, a nonsuit on plaintiff's cause of ac
tion for nuisance was reversed where the evidence 
showed defendant contractor dumped fill on a 
street, interfering with drainage and causing the 
plaintiff's property to be flooded. (Portman v. 

Clementina Co. (1957) 147 Cal.App.2d 651, 654, 
659-660, 305 P.2d 963.) And the Supreme Court 
has held that a defendant who obstructs a private 
road can be liable for nuisance, irrespective of 
whether he claims any interest in the land over 
which the plaintiff claimed a right of way. (Hardin 
v. Sin Claire (1896) 115 Cal. 460, 462-463,47 P. 
363.) In sum, liability for nuisance does not hinge 
on whether the defendant owns, possesses or con
trols the property, nor on whether he is in a position 
to abate the nuisance; the critical question is wheth
er the defendant created or assisted in the creation 
of the nuisance. (Newhall Land & Farming Co. v. 

Superior Court (1993) 19 Cal.App.4th 334, 343, 23 
Cal.Rptr.2d 377.) 

*39 While liability for nuisance is broad,FN7 

however, it is not unlimited. City of San Diego es
tablished one important limitation. There, the city 
brought an action on various theories, including 
nuisance, against defendants who manufactured, 
distributed or supplied asbestos-containing building 
materials, alleging asbestos had contaminated city 
buildings and seeking recovery for, among other 
things, money the city spent to identify and abate 
the asbestos danger. (City of San Diego, supra, 30 
Cai.App.4th at pp. 578-579, 35 Cal.Rptr.2d 876.) 
The Court of Appeal concluded the city could not 
maintain an action based on nuisance, stating, "City 
cites no California decision ... that allows recovery 
for a defective product under a nuisance cause of 
action. Indeed, under City's theory, nuisance 
'would become a monster that would devour in one 
gulp the entire law of tort .... ' (Tioga Public School 
Dist. v. U.S. Gypsum (8th Cir.l993) 984 F.2d 915, 

921.)" (!d. at p. 586, 35 Cai.Rptr.2d 876.) The court 

also noted that other jurisdictions**873 considering 
the issue had not allowed plaintiffs to recover on a 
nuisance theory for defective asbestos-containing 
building materials. (Ibid., citing Tioga Public 
School Dist. v. U.S. Gypsum, supra, 984 F.2d at pp. 
920-921, Detroit Bd. of Educ. v. Celotex Corp. 
(Mich.App.1992) 196 Mich.App. 694, 493 N.W.2d 
513, 520-522, Town of Hooksett School Dist. v. 

W.R. Grace Co. (D.N.H.l984) 617 F.Supp. 126, 
133, Johnson County, Tenn. v. U.S. Gypsum Co. 
(E.D.Tenn.1984) 580 F.Supp. 284, 294 [stating that 
allowing such a nuisance action " 'would convert 
almost every products liability action into a nuis
ance claim' "].) The court concluded this was "a 
products liability action in the guise of a nuisance 
action" (City of San Diego, supra, 30 Cal.App.4th 
at pp. 586-587, 35 Cai.Rptr.2d 876), and affirmed 
summary judgment in favor of the defendants (id. at 
p. 590, 35 Cai.Rptr.2d 876). 

FN7. As stated in City of San Diego v. U.S. 
Gypsum Co. (1994) 30 Cal.App.4th 575, 
585, 35 Cal.Rptr.2d 876 (City of San Diego 
), "Nuisance has been described as an 
'impenetrable jungle.' (Prosser & Keeton, 
Law of Torts (5th ed.1984) § 86, p. 616.) 
'[Nuisance] has meant all things to all 
people, and has been applied indiscrimin
ately to everything from an alarming ad
vertisement to a cockroach baked in a pie. 
There is general agreement that it is incap
able of any exact or comprehensive defini
tion.' (Ibid., fns. omitted.)" 

[4] We agree with City of San Diego that the 
law of nuisance is not intended to serve as a surrog
ate for ordinary products liability.FNS In light of 

that conclusion, the question we face here is wheth
er the Polanco Act claims *40 fall within the realm 
of nuisance or of products liability; stated another 
way, has city presented evidence that the defend

ants assisted in the creation of a nuisance, or only 
that they produced or supplied defective products? 

FN8. We are aware that some courts have 
concluded an action for nuisance may be 
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maintained against manufacturers, distrib
utors, and dealers of guns on the theory 
that they created, participated in, or facilit
ated the flow of guns into a market that tar
geted illegal gun purchasers. (See, e.g., 
Ileto v. Glock Inc. (9th Cir.2003) 349 F.3d 
1191, 1209-1215; Cincinnati v. Beretta 
U.S.A. Corp. (Ohio 2002) 95 Ohio St.3d 
416, 768 N.E.2d 1136, 1142-1144; Gary 
ex rel. King v. Smith & Wesson, Corp. 
(Ind.2003) 801 N.E.2d 1222, 1231-1234, 
and cases cited therein.) Our research re
veals no California state cases holding 
such defendants liable for causing a nuis
ance. In any event, the theory in those 
cases was not that the products were de
fective or that the defendants failed to 
warn of their dangers. (See Ileto v. Glock 
Inc., supra, 349 F.3d at p. 1213, fn. 29 
[distinguishing City of San Diego on 
ground that action against gun defendants 
was not " 'a products liability action in the 
guise of a nuisance action' "].) 

We look first to Selma Pressure Treating Co. v. 
Osmose Wood Preserving Co. (1990) 221 
Cal.App.3d 1601, 271 Cal.Rptr. 596 (Selma ), 
which applied the law of nuisance to a similar case. 
There, the State of California and the Regional Wa
ter Quality Control Board (collectively, the State) 
sued the defendants, operators of a wood treatment 
facility, alleging they improperly disposed of haz
ardous waste and seeking, among other things, 
damages flowing from a nuisance. (Jd. at pp. 1606, 
1608, 271 Cal.Rptr. 596.) The defendants cross
complained, seeking equitable indemnity from sev
eral cross-defendants. One was a company that de
signed the wood treatment technique, installed 
cross-complainants' equipment, provided training 
and made recommendations on operating policies 
that resulted in wood-treating chemicals being de
posited into soil overlying an aquifer. Other cross
defendants included chemical suppliers that 
provided "assistance and advice" and knew or 
should have known of the potential health threats 

posed by improper use or disposal of the chemicals, 
but failed to warn of those risks. (I d. at pp. 1607, 
1609, 271 Cal.Rptr. 596.) 

The Court of Appeal concluded the cross
complainants had pled, or could plead, facts show
ing the cross-defendants might be liable for the 
nuisance-specifically, that the installer of the 
equipment recommended creation of an unlined dirt 
pond for disposing of the waste products; that it 
knew or should have known that such disposal 
could threaten the safety of the water supply; that 
the cross-complainants**874 did not know of the 
danger; and that the installer failed to warn of that 
danger. The court reasoned that this kind of direct 
involvement in the design and installation of the 
disposal system, coupled with the installer's know
ledge and the user's lack of knowledge of the 
dangers, could support a finding that the designer/ 
installer created or assisted in the creation of a nuis
ance. (Selma, supra, 221 Cal.App.3d at p. 1620, 
271 Cal.Rptr. 596.) 

The involvement of the chemical companies 
was less direct, but the court concluded they, too, 
could be held liable. The cross-complaint alleged: 
as direct purchasers of the chemicals, the owners 
(cross-complainants) were foreseeable users; dis
posal of the chemical residue was a foreseeable use 
of the product; the chemical companies knew or 
should have known of the dangers of improper dis
posal of the chemicals; the owners did not know of 
those dangers; the companies failed to warn of the 
dangers; and that failure to warn was a substantial 
factor in causing the damage. (Selma, supra, 221 
Cal.App.3d at pp. 1621-1624,271 Cal.Rptr. 596.) 

[5] We agree with the first stated conclusion in 
Selma-that those who create or assist in creating a 
system that causes hazardous wastes to bedisposed 
*41 of improperly, or who instruct users to dispose 
of wastes improperly, can be liable under the law of 
nuisance. Here, for example, the City claims that, 
with knowledge of the hazards involved, some of 
the defendants instructed the dry cleaners to set up 
their equipment to discharge solvent-containing 
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wastewater into the drains and sewers, and that oth
ers gave dry cleaners instructions to dispose of 
spilled PERC on or in the ground. We conclude that 
these kinds of affirmative acts or instructions could 
support a finding that those defendants assisted in 
creating a nuisance, and therefore would defeat a 
summary adjudication motion on the Polanco Act 
cause of action. 

Defendants argue the circle of liability should 
be drawn more tightly, pointing out that the only 
parties the State Water Resources Control Board 
(State Board) has held liable for penalties or 
cleanup costs were those that controlled either the 
discharge activity or the premises where the dis
charge occurred. (See, e.g., In re Exxon Company, 
U.S.A. (Order No. WQ 85-7, Aug. 22, 1985) 1985 
WL 20026 at pp. *1, 6-7 (Cal.St.Wat.Res.Bd.) [oil 
company and gasoline distributor not properly 
named where there was no reasonable evidence 
they owned gasoline tanks that leaked]; In re 
Spitzer (Order No. WQ 89-8, May 16, 1989) 1989 
WL 97148 at pp. *3-4 (Cal.St.Wat.Res.Bd.) 
[landowners who know of discharge on their prop
erty and have sufficient control of the property to 
correct it are subject to a cleanup order]; In re Stu
art (Order No. WQ 86-15, Sept. 18, 1986) 1986 
WL 25522 at pp. *3-5 (Cal.St.Wat.Res.Bd.) [lessee 
of property did not cause discharge under Water 
Code section 13304, but he permitted it because he 
had legal power to stop the contamination].) While 
In re Exxon does suggest that a party who merely 
supplies a hazardous substance is not responsible 
under Water Code section 13304, the authorities 
defendants rely on are of limited value in assessing 
the responsibility of a party that instructs users to 
dispose of hazardous wastes in an unsafe manner or 
a party that creates a system that would result in 
improper disposal of hazardous wastes. Further
more, the State Board has concluded that even a re
latively minor contribution to a discharge may sup
port a finding of responsibility. For instance, in In 
re County of San Diego (Order No. WQ 96-2, Feb. 
22, 1996) 1996 WL 101751 at p. *5 
(Cal.St.Wat.Res.Bd.), the State Board ruled that the 

Regional Water Quality Control Board had properly 
treated a city as a discharger, **875 solely because 
the city had an easement over and authority to con
trol a street that overlay part of a landfill, and sub
sidence of landfill material beneath the roadway 
was contributing to runoff coming from the street to 
the landfill surface, which in turn was adversely af
fecting water quality beneath the site. 

Thus, we disagree with defendants' contention 
that only. those who are physically engaged in a dis
charge or have the ability to control waste disposal 
activities are liable under section 13304. In har
mony with Selma, we *42 think a reasonable fact 
finder might conclude that defendants who manu
factured equipment designed to discharge waste in 
a manner that will create a nuisance, or who spe
cifically instructed a user to dispose of wastes in 
such a manner, could be found to have caused or 
permitted a discharge. 

With respect to Selma's second stated conclu
sion-the potential liability of defendants who fail 
to warn of the dangers of improper disposal of haz
ardous materials but give no guidance or instruc
tions pertaining to that disposal-we face a more 
difficult question. In this case the involvement of 
certain defendants was limited to manufacturing or 
selling solvents to dry cleaners, with knowledge of 
the hazards of those substances, without alerting the 
dry cleaners to proper methods of disposal. The 
City's theory that these suppliers should be held li
able is similar to that proffered by the plaintiff in 
City of San Diego: "City claims the manufacturer 
of an allegedly defective product can be liable in 
nuisance ... because '[t]he stream of commerce can 
carry pollutants every bit as effectively as a stream 
of water.' " (City of San Diego, supra, 30 
Cal.App.4th at pp. 584-585, 35 Cal.Rptr.2d 876.) 
As did the court in City ofSan Diego, we reject this 
contention. 

Here, any failure to warn was not an activity 
directly connected with the disposal of solvents. In 
our view, such behavior is analogous to the manu
facture, distribution, and supplying of asbestos-
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containing materials in City of San Diego; it does 
not fall within the context of nuisance, but is better 
analyzed through the law of negligence or products 
liability, which have well-developed precedents to 
determine liability for failure to warn. (See, e.g., 
Carlin v. Superior Court (1996) 13 Cal. 4th 1104, 
1110, 56 Cal.Rptr.2d 162, 920 P.2d 1347; Anderson 
v. Owens-Corning Fiberglas Corp. (1991) 53 
Cal.3d 987, 995-1003, 281 Cal.Rptr. 528, 810 P .2d 
549; Artiglio v. General Electric Co. (1998) 61 
Cal.App.4th 830, 835,71 Cal.Rptr.2d 817.) FN9 

FN9. The Selma court's reasoning in hold
ing the supplier-defendants potentially li
able is not entirely clear. As noted, in 
Selma the state sued the defendants who 
discharged hazardous waste alleging a 
cause of action for nuisance. The defend
ants cross-complained against their code
fendants-among them, their chemical 
suppliers-for equitable indemnity. 
Selma, supra, 221 Cal.App.3d at pp. 
1606-1607, 271 Cal.Rptr. 596.) Recogniz
ing that an equitable indemnity claim re
quires the cross-defendants to have poten
tial joint and several liability to the 
plaintiff, the Court of Appeal posed the 
question "whether the pleadings ad
equately plead ... facts which suggest ... 
the chemical suppliers created or assisted 
in the creation of the nuisance here." (!d. at 
p. 1620, 271 Cal.Rptr. 596.) However, in 
answering the question, and holding cross
complainants could state a claim against 
the chemical suppliers, the court relied 
solely upon a classic negligence/failure to 
warn theory. (!d. at pp. 1621-1624, 271 

Cal.Rptr. 596.) We therefore read Selma to 
mean that a defendant sued in nuisance and 

subjected to liability for nuisance damages, 
may cross-complain against codefendants 
or third parties under other appropriate the

ories, such as products liability or failure 
to warn. If Selma is interpreted as holding 

that one who merely supplies a product 

and fails to warn of the hazards of improp
er disposal can be liable under the law of 
nuisance, we would disagree with it. 

*43 Thus, construing Water Code section 
13304, subdivision (a) "in light of the common law 
principles bearing upon [nuisance]" **876(Leslie 
Salt, supra, !53 Cal.App.3d at p. 619, 200 Cal.Rptr. 
575), we conclude that those who took affirmative 
steps directed toward the improper discharge of 
solvent wastes-for instance, by manufacturing a 
system designed to dispose of wastes improperly or 
by instructing users of its products to dispose of 
wastes improperly-may be liable under that stat
ute, but those who merely placed solvents in the 
stream of commerce without warning adequately of 
the dangers of improper disposal are not liable un
der that section of the Porter-Cologne Act. 

We have reviewed the legislative history of the 
relevant portions of the Polanco Act and the Port
er-Cologne Act, and see nothing inconsistent with 
this result. Indeed, the legislative history of the 
"causes or permits" language in a different provi
sion within the Porter-Cologne Act, Water Code 
section 13350, supports our conclusion that the Le
gislature did not intend the act to impose liability 
on those with no ownership or control over the 
property or the discharge, and whose involvement 
in a discharge was remote and passive. The phrase 
"causes or permits" was added to the statute in 
1971, in an amendment providing civil penalties for 
those who, among other things, caused or permitted 
waste or oil to be discharged into the waters of the 
state. (Stats.l971, ch. 668, § I, p. 1322; see 
Stats.l969, ch. 482, § 18, p. 1 070.) The Department 
of Finance enrolled bill report stated, "Effects of 
this bill would be (1) waste dischargers would be 
more careful in their operations and (2) some funds 
would be provided for cleanup of anonymous oil 
spills." (Cal. Dept. of Finance, Enrolled Bill Rep. 
on Sen. Bill No. 225 (1971 Reg. Sess.) Aug. 12, 
1971.) 

Water Code section 13350 was again amended 
m 1980, to authorize imposition of civil liabilities 
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on "[a]ny person who, without regard to intent or 
negligence, causes or permits" a discharge of haz
ardous substances into the waters of the state. 
(Stats.1980, ch. 877, § 3, p. 2754.) The statute also 
provided there would be no liability if the discharge 
were caused by events beyond the discharger's con
trol, including any "circumstance or event which 
causes the discharge despite the exercise of every 
reasonable precaution to prevent or mitigate the 
discharge." (!d. at p. 2755.) An enrolled bill report 
on this revision stated: "This bill would provide a 
higher standard of liability for anyone who dis
charges a reportable quantity of a hazardous sub
stance in or on the State's waters where it creates a 
condition of pollution or nuisance .... [~] ... [~] The 
imposition of this higher standard of care will 
provide a greater incentive for hazardous waste 
handlers to avoid spills." (Cal. Environmental 
Quality Agency, Enrolled Bill Rep. on Assem. Bill 
No. 2823 (1979-1980 Reg. Sess.) Sept. 5, 1980, pp. 
1-2.) Thus, it appears section 13350 was intended 
to encourage hazardous waste handlers to be careful 
in their operations and to avoid spills. Persons who 
had no active involvement in activities leading to a 
discharge do not appear to fall into this category. 

*44 Two other provisions within the Port
er-Cologne Act are also instructive. Water Code 
section 13271, subdivision (a)(l) requires any per
son who "without regard to intent or negligence, 
causes or permits" any hazardous substance to be 
discharged on the waters of the state, to notify the 
Office of Emergency Services as soon as possible 
after that person has knowledge of the discharge. 
Failure to do so is a misdemeanor, punishable by a 
fine or imprisonment for not more than one year. ( 
!d., subd. (c).) Water Code section 13272, subdivi
sions (a) and (c) make it a misdemeanor for one 
who causes or permits a discharge of oil or petro
leum products into the waters of the state to fail to 
notify the Office of Emergency Services as soon as 
possible after having knowledge of the discharge. A 
Department of Fish and Game report stated that 
section 13271 would "require[ ] a spiller of a haz
ardous substance, with certain exceptions, to imme-

diately notify the Office of Emergency Services of 
**877 such a spill .... " (Cal. Dept. of Fish & Game, 
Rep. on Assem. Bill No. 2823 (1979-1980 Reg. 
Sess.) May 2, 1980.) A bill analysis prepared by the 
Department of Conservation indicated that section 
13272 would "require any person in charge of a 
vessel or facility to report a spill as soon as pos
sible," and that "the penalty provisions set forth in 
AB 2281 should provide adequate incentive for a 
spiller to promptly report such an incident." (Cal. 
Dept. of Conservation, Analysis of Assem. Bill No. 
2281 (1981-1982 Reg. Sess.) Nov. 10, 1981, p. 1.) 
Thus, we see no indication the Legislature intended 
the words "causes or permits" within the Port
er-Cologne Act to encompass those whose involve
ment with a spill was remote and passive. 

In light of the ongoing nature of this case, and 
the trial court's familiarity with the parties and the 
evidence, we will leave it to the trial court to apply 
the standards articulated in this decision to the facts 
in the first instance. The trial court is directed tore
consider the motions for summary adjudication of 
the Polanco Act cause of action in accordance with 
h . d h . FN10 t e views expresse erem. 

FN1 0. In reaching our conclusion, we do 
not limit any other remedies available to 
either the City or to any party who is held 
liable for the cleanup. In fact, this case in
cludes causes of action for negligence and 
strict liability, which remain to be tried. 
Nothing in this ruling is intended to affect 
those causes of action. 

B. Negligence Per Se 
[6] The City also challenges the trial court's ac

tion in granting summary adjudication of the negli
gence per se causes of action. These causes of ac
tion allege violations of seven statutes: Water Code 
sections 13050, subdivision (m), 13350, and 13387; 
Health and Safety Code sections 5411, 5411.5, and 
117555; and Fish and Game Code section 5650. In 
its briefing before this court, however, the City ana
lyzes only Water Code section 13350. We will *45 
not consider the other alleged statutory violations. 
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(See Eadie v. Bank of America (1998) 67 
Cal.App.4th 779, 784-785, 79 Cal.Rptr.2d 273 
[point not supported by reasoned argument and 
citations to authority is treated as waived].) 

Water Code section 13350, subdivision (b)(1), 
a part of the Porter-Cologne Act, makes liable any 
person who "causes or permits any hazardous sub
stance to be discharged in or on any of the waters 
of the state .... " The City argues that the substantial 
factor test for causation should be used to determ
ine whether defendants caused a hazardous sub
stance to be discharged in violation of this statute. 
Our views regarding the meaning of the words 
"causes or permits" in the Porter-Cologne Act are 
fully explained above, and we need not repeat them 
here. The trial court is directed to reconsider the 
motions for summary adjudication of the negli
gence per se causes of action based on Water Code 
section 13350 in light of the views expressed 
herein. 

III. DISPOSITION 
Let a writ of mandate issue directing the super

ior court to vacate and set aside its orders of Octo
ber 17, 2003, granting the prevailing defendants' 
motions for summary adjudication on the Polanco 
Act and negligence per se causes of action, and fur
ther directing the superior court to reconsider the 
motions for summary ·adjudication in accordance 
with the views expressed herein. The City of Mod
esto Redevelopment Agency, the City of Modesto, 
and the City of Modesto Sewer District No. 1 shall 
recover their costs on appeal. 

We concur: KAY, P.J., and REARDON, J. 

Cal.App. I Dist.,2004. 
City of Modesto Redevelopment Agency v. Superi
or Court 
119 Cal.App.4th 28, 13 Cal.Rptr.3d 865, 04 Cal. 
Daily Op. Serv. 4692, 2004 Daily Journal D.A.R. 
6452 
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c 
ARNOLD CLEJAN et a!., Plaintiffs and Appel

lants, 
v. 

SAMUEL REISMAN, Defendant and Appellant 

Civ. No. 33406. 

Court of Appeal, Second District, Division 3, Cali
fornia. 

March II, 1970. 

SUMMARY 
Plaintiffs financed the purchase of a ranch loc

ated in Nevada and Utah with funds advanced by 
California investors and transferred to the investors 
a document purportedly transferring to each undes
cribed interests in the ranch on the basis of 1 per
cent of the property for each $5,000 invested. A 
Nevada corporation was formed with plaintiff and 
his wife as directors and plaintiff as president. A 90 
percent interest in the ranch was then transferred to 
the corporation subject to its assumption of 
plaintiff's obligations. The remaining 10 percent in
terest was then sold to two defendants with the 
money to be used to pay off other investors. De
fendants contracted, without knowing the corpora
tion had been formed, to convey their 10 percent in
terest to the corporation when formed in exchange 
for stock. Friction developed between plaintiff and 
the investors and one of the defendants loaned the 
corporation money to repay the investors in return 
for a transfer of a portion of the stock of plaintiff 
and his wife (also a plaintiff) to defendant and his 
attorney, another defendant and the appellant in the 
suit later brought. Plaintiffs were then ousted as dir
ectors and officers and defendants took control of 
the corporation. The attorney and another of the de
fendants agreed in California to purchase plaintiffs' 
remaining shares. Following default in payment, 
plaintiffs sued for the payments due and recovered 
judgment. (Superior Court of Los Angeles County, 

Allen T. Lynch, Judge.) 

On appeal, the judgment was affirmed in all re
spects except as to an award of attorney's fees, 
which represented an allowance of about $6 per 
hour. This matter was remanded to the trial court 
for a determination of the reasonable value of the 
services rendered. Defendant attorney contended on 
appeal that plaintiffs organized the corporation as a 
speculative scheme to acquire land for resale to the 
public. Defendant claimed that passive California 
investors financed the venture and received in re
turn securities within the meaning of the Corporate 
Securities Law, and that, as a result of the sale of 
the securities in California without a permit, the 
stock thereafter issued, including the shares sold to 
defendants, was void. Defendant further contended 
that the agreement to purchase plaintiffs' remaining 
stock was voidable at the option of defendants and 
that defendant was entitled to recover the sum pre
viously paid to plaintiffs. The Court of Appeal held 
that the transactions whereby California investors 
advanced cash in return for escrow agreements pur
portedly transferring undescribed interests in the 
ranch constituted sales of securities and the in
terests were void as having been made without a 
permit. However, it was also held that the illegal 
transaction did not invalidate the subsequently is
sued stock since the transfers to the California in
vestors were never consummated. Further, it was 
held that when plaintiffs sold their stock to defend
ants they were not the alter ego of the corporation 
and that the stock was sold as their own property 
for which no permit was required. (Opinion by Sch
weitzer, J., with Cobey, Acting P. J., and Allport, 
J., concurring.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Appeal § 1244(2)--Questions of Law and Facts
-Presumptions and Inferences. 

Even where the probative facts are undisputed, 
the inferences to be drawn therefrom are still within 

the trial court's exclusive province; and where any 
substantial evidence supports them, the appellate 
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court is bound by the trial court's determination. 

(2) Corporations § 167(1 )--Corporate Securities 
Act--Security. 

In the statutory definition of a security stating 
that a security "includes all of the following," the 
use of the word "includes" suggests that the items 
mentioned were intended to be illustrative and that 
the law was intended to embrace unnamed items 
similar to those listed. 

(3) Corporations § 165.1--Corporate Securities Act
-Purpose. 

The regulatory purpose of the Corporate Secur
ities Act is not to be vitiated by inventive substi
tutes for conventional means of raising risk capital. 

(4) Corporations § 179--Corporate Securities Act
-Effect of Want of Permit--Evidence. 

Transactions whereby California investors ad
vanced cash to plaintiffs in return for escrow agree
ments purportedly transferring undescribed in
terests in ranch. property in Nevada and Utah on the 
basis of 1 percent of the property for each $5,000 
invested constituted sales of securities within the 
meaning of the Corporate Securities Law, and the 
interests sold were void as having been made 
without a permit. 

(5) Corporations § 175(5)--Corporate Securities 
Act--Effect of Want of Permit--Stock in Foreign 
Corporations. 

Prior illegal transactions will not invalidate 
subsequently issued stock, and where plaintiffs 
owned a ranch located in Nevada and Utah, subject 
to encumbrances and the claims of California in
vestors, and transferred the ranch to a Nevada cor
poration, the invalid transactions with the Califor
nia investors involving a sale of securities without a 
permit had no effect on the validity of the stock, 
since the transfers to the California investors were 
never consummated. 
[ Statutory requirements respecting issuance of 
stock as applicable to foreign corporations, note, 8 
A.L.R.2d 1185.] 
( 6a, 6b) Corporations § 168--Corporate Securities 

Act--Sales. 

The trial court properly found that defendants' 
agreement to purchase plaintiffs' stock in a Nevada 
corporation covered the sale of securities exempt 
from the requirement of a permit, that the transac
tion was not illegal, and that the parties were not in 

pari delicto where, at the date of the agreement, 13 
months after issuance of the stock and one year 
after defendants became the majority stockholders 
and took over management of the corporation, 
plaintiffs could not be deemed the alter ego of the 
corporation and sold their stock as their own prop
erty for their own account without any scheme or 
intent to violate the Corporate Securities Law. 

(7) Pleading § 265--Issues. 
When the facts· of a case present an issue of il

legality of a contract, it must be considered by the 
court, whether pleaded or not; the court may raise 
the issue on its own motion. 

(8) Corporations § 6(2)--Disregard of Corporate 
Entity--Prevention of Fraud and Injustice. 

Though the doctrine of ignoring a corporate en
tity that is the alter ego of individuals does not de
pend on the presence of actual fraud, the doctrine is 
designed to prevent what would be fraud or in
justice if accomplished; accordingly, bad faith in 
one form or another is an underlying consideration 
and will be found in some form or another in cases 
in which the trial court was justified in disregarding 
the corporate entity. 
[See Cal.Jur.2d, Corporations, § 8; Am.Jur.2d, 
Corporations,§ 14 et seq.] 
(9) Corporations § 6(1 )--Disregard of Corporate 
Entity--When Power Will Be Exercised. 

Conditions under which a corporate entity may 
be disregarded vary according to the circumstances 
in each case. 

(10) Accord and Satisfaction § 2--Requisites. 
For an accord and satisfaction to be effected, 

there must be a bona fide dispute as to the amount 
due. 

(11) Evidence § 186--Admissions--Judicial Admis-
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sions. 
A party is bound by an agreed statement of 

facts and evidence contrary thereto is inadmissible. 

(12a, 12b) Attorneys at Law § 
1 08--Compensation--Amount. 

An award of $3,000 in attorney's fees was 
wholly inadequate and an abuse of discretion, re
quiring a remand for redetermination of the reason
able value of services rendered, where counsel in
formed the court that 468 hours were spent by 
members of his office in preparing the case for trial 
and that, in addition, two firm members were 
present in court during the eight days of trial, thus 
allowing only $6 per hour. 

(13) Attorneys at 
112--Compensation--Remedies. 

Law § 

Testimony or other direct evidence of the reas
onable value of an attorney's services need not be 
introduced, the knowledge and experience of the 
trial judge being sufficient. 

(14) Attorneys at Law § 

131 (6)--Compensation--Appeal--Finding of Value 
of Services. 

Where the parties' contracts provide for attor
neys' fees to the successful litigant, such provision 
covers fees on appeal and may be determined by 
either the appellate court or the trial court at the 
time it determines costs. 

COUNSEL 

Schwartz & Alschuler, Benjamin F. Schwartz, Her
bert A. Karzer and Irving L. Halpern for Plaintiffs 
and Appellants. 

Ball, Hunt, Hart & Brown, Ball, Hunt, Hart, Brown 
& Baerwitz, Joseph A. Ball, Joseph D. Mullender, 
Jr., and Frederic G. Marks for Defendant and Ap
pellant. *228 

SCHWEITZER, J. 
Action by plaintiffs on a contract for the sale 

by plaintiffs to defendants of 350 shares of the cap-

ita! stock of Gamble Ranch Investments, Inc. 

Plaintiffs Arnold Clejan and Katherine Clejan, 
husband and wife, are the respondents and cross
appellants herein. Defendants Joe Benaron and J. J. 
Byrnes entered into a settlement with plaintiffs be
fore trial and are no longer parties to this action. 
The remaining defendant, Samuel Reisman, is the 
appellant and cross-respondent herein. 

Because of defendant Reisman's contentions 
that various transactions were in violation of the 
Corporate Securities Law and that the stock sold by 
the contract was therefore void, a detailed chrono
logy of the facts behind the contract is necessary. In 
May 1959 plaintiff Arnold Clejan agreed to buy for 
$2,500,000 the Gamble Ranch, some 236,000 acres 
located in Nevada and Utah, with annexed grazing 
rights of approximately 370,000 acres. It was his 
intention to subdivide and sell parcels of the land. 
Terms of sale were a cash down payment of 
$70,000, the assumption of an indebtedness on the 
property of approximately $230,000, the execution 
of a promissory note to the seller in the sum of 
$1,973,000 and the payment of a portion of the real 
estate brokers' commissions. Two California resid-. 
ents, Omansky and Klein, advanced Clejan 
$50,000, and another California resident, Rosen
berg, advanced him $20,000 to make the $70,000 
down payment. Clejan, Omansky and Klein agreed 
that Clejan was to own one-half of the venture and 
was to manage the subdividing and sale of the prop
erty; Omansky and Klein were each to own one
quarter interests. 

It developed thereafter that Clejan needed addi
tional capital to obtain a deed to the land and to es
tablish a real estate office from which he could sell 
the land as it was subdivided. During June and July 
1959 he solicited and obtained a total of $85,000 
from nine California residents, including an addi
tional $5,000 from Rosenberg, in return for which 
he delivered to each a document denoted as an es
crow agreement which purportedly transferred to 
each undescribed interests in the Gamble Ranch on 
the basis of 1 percent of the property for each 
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$5,000 invested. At trial Clejan and five of the nine 
investors testified that their original agreement was 
for the purchase and sale of land, that nothing was 
said about stock, and that the reason for their in
vestment was an expectation of profit upon resale 
of the land by Clejan. Only one investor testified 
that the agreement involved the sale of stock. 

Sometime in July 1959 Clejan entered into an 
agreement with Omansky *229 and Klein to pur
chase their interest in the venture for the amount of 
their initial $50,000 investment. He gave them a 
down payment of $15,000. 

On August 13, 1959 Clejan formed a Nevada 
corporation, known as Gamble Ranch Investment, 
Inc., with himself, his wife and Rosenberg as dir
ectors. Clejan was elected president at the August 
31, 1959 organizational meeting and by resolution 
was given full authority to act for the corporation 
on all corporate affairs without prior approval of 
the board of directors. At the meeting Clejan an
nounced his intent to convey a 90 percent interest 
in the property to the corporation in return for 900 
shares of corporate stock and the assumption by the 
corporation of Clejan's obligations. At the same 
meeting Clejan announced that he intended to sell a 
5 percent undivided interest in the land to defendant 
Benaron and a 5 percent interest to defendant 
Byrnes for a total price of $50,000, and that he was 
retaining I 0 percent of the property for this possible 
sale. It was Clejan's intention to use $35,000 of the 
$50,00 to be received from Benaron and Byrnes to 
pay Omansky and Klein the balance due them. 

On September 9, 1959 Clejan entered into a 
contract with Benaron and Byrnes under which they 
paid him $50,000 for the 10 percent interest in the 
property and further agreed that if a corporation 
were formed, they would convey their 10 percent 
interest to the corporation in return for the issuance 
to each of 50 shares of stock in the corporation. It 
should be noted that the corporation had been or
ganized prior to the date of this agreement, but that 
Clejan apparently did not so advise Benaron and 
Byrnes. Defendant Reisman served as Benaron's at-

torney in connection with this transaction. From the 
$50,000 received from Benaron and Byrnes, Clejan 
paid Omansky and Klein the $35,000 balance due 

them. 

In November 1959, 900 shares of stock were 
issued and delivered in Nevada to plaintiffs for 
their 90 percent interest in the ranch. In December 
1959 certificates for 50 shares each to Benaron and 
Byrnes were delivered to Reisman in Nevada for 
Benaron and Byrnes in exchange for their I 0 per
cent interest in the property. 

Friction developed between plaintiffs and the 
nine investors. To settle their disagreement, Clejan 
offered the nine investors a gift of 170 shares of 
stock from his 900-share holding, two shares for 
each $1,000 invested. Each, except Rosenberg, de
manded a return of his money in lieu of stock. 
Since this factor as well as others presented a finan
cial crisis, Clejan entered into an agreement with 
Benaron whereby Benaron loaned the corporation 
on December 7, 1959 approximately $100,000 in 
return for the transfer to him by the Clejans of 365 
of their 900 shares. Each of the nine California in
vestors, except Rosenberg, was thereupon repaid 
the amount of his investment. Fifty shares from the 
170 shares set aside for these investors were *230 
transferred to Rosenberg, whose investment totalled 
$25,000, and at a later date 100 shares were trans
ferred to Benaron and 20 shares were transferred to 
his attorney, Reisman, defendant-appellant herein. 
These stock transactions reduced plaintiffs' hold
ings to 365 shares. 

At a directors' meeting held in Nevada on 
December 6, 1959 plaintiffs were ousted as direct
ors and officers of the corporation. Defendants 
Byrnes and Benaron were elected directors, defend

ant Reisman, their attorney, was elected president, 
and thereafter defendants were in control of the cor

poration. 

In April 1960 plaintiffs conveyed 15 of their 
remaining 365 shares to their attorney, leaving 
them with a total of 350 shares. 
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On December 23, 1960, Reisman and Byrnes 
entered into an agreement in California with 
plaintiffs whereby Reisman and Byrnes agreed to 
purchase the 350 remaining shares held by 
plaintiffs for the sum of $250,000 to be paid m 
stated instalments over a period of years. 

After several defaults in payments under this 
contract, on February 1, 1963, the parties entered 
into an agreement in California providing that as of 
January 31, 1963, there was due plaintiffs under the 
December 23, 1960 agreement $149,845.50; that 
defendants have no defense thereto and that 
plaintiffs are entitled to payment thereof; that de
fendants would pay Clejan $35,000 forthwith and 
the balance of $114,845.50 together with 6 percent 
interest per annum on January 15, 1964; that as of 
January 15, 1964, the total principal and interest 
due the Clejans would be $121,454; that the Clejans 
would accept land from Gamble Ranch Invest
ments, Inc. in lieu of cash on January 15, 1964, at 
the agreed price of $12 per acre, a total of 1 0, 121 
acres, in full payment of the obligation; and that in 
the event suit be brought on the agreement, the suc
cessful party would be entitled to reasonable attor
neys' fees. Benaron had not been a party to the 
December 23, 1960 agreement. By the February 1, 
1963, agreement he agreed to be bound by the 
December 23, 1960, contract "to the same extent as 
though he were a principal thereof and had ex
ecuted the agreement of December 23, 1960, as 
such principal." 

It should be noted that as of February 1, 1963, 
title to the real property was in the corporation, that 
the defendants were officers, directors and majority 
stockholders thereof, and that by providing in the 
February I, 1963, agreement that they would con
vey I 0,121 acres of the corporate real estate to 
plaintiffs on January 15, 1964 in full payment of 
their personal obligation to plaintiffs, they were 
considering the corporation as their alter ego. *231 

The present action is the result of an alleged 
default by defendants under the December 23, 
1960, and February 1, 1963, agreements. 

Defendant Reisman contends that plaintiffs or
ganized the corporation as a speculative scheme to 
acquire land for resale to the public; that the ven
ture was financed by soliciting the nine California 
investors for money; that these persons were 
"passive investors" and received in return 
"securities" within the meaning of the Corporate 
Securities Law; that the "securities" were sold in 
California without a permit of the Corporation 
Commissioner pursuant to a scheme to evade the 
Corporate Securities Law; that as a result all of the 
stock thereafter issued, including the 350 shares 
sold defendants under the December 23, 1960, 
agreement, was void; that as a result, the agreement 
was voidable at the option of defendants; and that 
defendant Reisman is entitled to recover the sum of 
$36,859.83 previously paid by him to plaintiffs in 
part performance of the contract because issuance 
and sale of the stock without a permit breached an 
implied warranty that the stock had been validly is
sued to plaintiffs. Defendant Reisman prayed that 
plaintiffs take nothing by their complaint and that 
he have judgment on his cross-complaint for the 
$36,859.83. 

Plaintiffs deny these contentions and argue that 
even if the interests sold the nine California in
vestors were "securities" within the meaning of the 
Corporate Securities Law, the stock issued there
after to plaintiffs in Nevada by the Nevada corpora
tion was valid under Nevada law and was not sub
ject to the Corporate Securities Law; that even if it 
came under the Corporate Securities Law, the sale 
of the stock was specifically exempted from the 
Law as a sale of "personally owned" stock, not 
made for the issuer of a security or as a part of a 
promotional scheme created for the purpose of 
evading the Corporate Securities Law; that even if 
the stock were void for lack of a permit, because 
defendant Reisman was aware at all times of the 
circumstances surrounding the issuance of the 
stock, he should be estopped from denying its 
validity, and if not, he should be denied any recov
ery on his cross-complaint on the ground that he 
was in pari delicto. 
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Trial was by the court sitting without a jury. 
The court found for plaintiffs on the complaint and 
against defendant Reisman on the cross-complaint 
and rendered judgment for plaintiffs in the sum of 
$40,759.27, the unpaid balance due under the Feb
ruary 1, 1963, agreement, together with interest 
thereon, and awarded plaintiffs' attorneys' fees in 
the sum of $3,000. Defendant Reisman appeals 
from the entire judgment; plaintiffs appeal from 
that portion of the judgment awarding them $3,000 
attorneys' fees, asserting that the award was inad
equate. 

In reaching its decision, the trial court con
cluded that Gamble Ranch Investments, Inc. was a 
bona fide Nevada corporation; that the sale and 
*232 issuance of 900 shares of its stock to plaintiffs 
was a valid bona fide transaction, supported by a 
valuable consideration, occurred entirely within the 
State of Nevada and was therefore not subject to the 
California Corporate Securities Law; that plaintiffs 
did not sell the stock for the direct or indirect bene
fit of the corporation or any underwriter, or for the 
direct or indirect promotion of any scheme or enter
prise with the intent of violating or evading the 
Corporate Securities Law; that the conveyance of 
the stock by plaintiffs was exempt from the Corpor
ate Securities Law; that the contracts with the nine 
investors were unenforceable because of the failure 
to describe the specific acres each was to acquire; 
that since the contracts were unenforceable, each 
had only a right to the return of his money; that 
plaintiffs' intent to transfer 170 shares of their 900 
shares to the nine investors did not invalidate the is
suance of the remaining 73 0 shares to plaintiffs and 
the subsequent transfer of their remaining shares to 
Reisman, Benaron and Byrnes; that Reisman, Ben

aron and Byrnes purchased valid shares and no per
mit of the Corporation Commissioner was required 
for their transfer; that Reisman took an active part 
in formulating the plans and procedures for the is
suance of the stock to plaintiffs and is therefore es
topped from questioning the validity of that stock; 
that the plaintiffs were not joint venturers or part
ners with the nine investors; that the nine investors 

had no claim or legal right at any time to any of 
plaintiffs' stock; that plaintiffs had the sole legal 
title to the stock at the time of issuance, and had 
legal title to the Gamble Ranch property at the time 
the corporation was organized, subject to encum
brances and the rights of the nine investors; that the 
December 23, 1960, agreement and the February 1, 
1963, extension agreement were valid and enforce
able, and without a defense. 

Defendant Reisman points out that the facts are 
for the most part undisputed and calls our attention 
to the recent statement of our Supreme Court in 
Morrison v. State Board of Education, 1 Cal.3d 
214, 238 [ 82 Cai.Rptr. 175, 461 P.2d 175]: "In any 
event, 'the ultimate conclusion to be drawn from 
undisputed facts is a question of law for an appel
late court [citations]."' (1) We do not question this 
statement but note a more complete statement of 
the applicable rule in Tobola v. Wholey, 75 
Cai.App.2d 351, 355 [ 170 P.2d 952]: "Appellant's 
view of the situation fails to take into account the 
rule that even where the probative facts are undis
puted, the question as to the inferences to be drawn 
therefrom is still within the exclusive province of 
the trial court, and if there is any substantial evid
ence to support them this court is bound by the de
termination of the trial court. In other words, it is 
just as much the function of the trial court to re
solve a conflict between opposing inferences as it is 
to resolve a conflict between contradictory state
ments of fact." *233 

Validity of Transactions With Nine California In
vestors 

Since the Corporate Securities Law relates 
primarily to the sale of securities and the licensing 
of persons selling securities, its scope depends to a 
great extent upon the meaning of the term 
"security." Section 25008, Corporations Code FN1 

provided in pertinent part: 

FN1 Repealed 1968 and now incorporated 

in Corporations Code section 25019. 

"'Security' includes all of the following: 
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"(a) Any stock ... ; any certificate of interest or 
participation; any certificate of interest in a profit
sharing agreement; any certificate of interest in an 
oil, gas, or mining title or lease; any transferable 
share, investment contract, or beneficial interest in 
title to property, profits or earnings." 

(2) The use of the word "includes" in the stat
utory definition suggests that the items mentioned 
were intended to be illustrative and that the law was 
intended to embrace unnamed items similar to those 
listed. Thus the courts in examining an instrument 
of indebtedness have sought to determine whether 
the instrument seemed to perform the function 
stocks or bonds would have performed if the ven
ture had been organized in a conventional manner. ( 
3) The regulatory purpose of the law is not to be 
"vitiated by inventive substitutes for conventional 
means of raising risk capital." ( Silver Hills Coun
try Club v. Sobieski, 55 Cal.2d 811, 816 [ 13 
Cal.Rptr. 186, 361 P.2d 906, 87 A.L.R.2d 1135].) 
On page 814, the court added that courts must 
"look through form to substance." 

In Silver Hills Country Club, supra, promoters 
were in possession of a small ranch under a contract 
to purchase it for $75,000 and had made only a 
$400 down payment thereon. They proposed to 
raise $165,000 through the sale of "memberships" 
and to construct facilities for the use of the mem
bers. Memberships were to be transferable only to 
persons approved by the club's board of directors, 
were to be subject to payment of dues, and were to 
convey no rights in the income or assets of the club. 
In upholding the Commissioner of Corporations' 
conclusion that the membership interests were a 
"security" and that the sales thereof without a per

mit were prohibited by the Corporate Securities 
Law, the court noted that since the sale of the mem
berships was not underwritten, there was no assur
ance that funds sufficient to construct the promised 
facilities, or even to pay the balance of the purchase 
price on the ranch, would be raised; that the $400 
down payment of the promoters was an insignific
ant sum compared to the undertaking; that if the 

venture failed, nearly all the money lost would be 
that supplied by the public; that the promoters were 
"soliciting the risk capital with which to develop a 
business for profit" (55 Cal.2d at p. 815); that the 
memberships appeared to be performing the func
tion ordinarily performed by shares of *234 stock; 
and that the objective of the law "is to afford those 
who risk their capital at least a fair chance of realiz
ing their objectives in legitimate ventures whether 
or not they expect a return on their capital in one 
form or another." ( 55 Cal.2d at p. 815.) 

The court in Silver Hills Country Club, supra 
(55 Cal.2d at p. 814) noted that "security" has been 
defined "broadly to protect the public against spuri
ous schemes, however ingeniously devised, to at
tract risk capital," and stated on page 815: "'as a 
general rule, the sale of "securities" that is con
demned by the courts involves an attempt by an is
suer to raise funds for a business venture or enter
prise; an indiscriminate offering to the public at 
large where the persons solicited are selected at 
random; a passive position on the part of the in
vestor; and the conduct of the enterprise by the is
suer with other people's money.' (Dahlquist, Regu
lation and Civil Liability Under the California Se
curities Act ... 33 Cal. L. Rev. 343, 360.)" 

Illustrations of similar transactions held to be 
"securities" within the meaning of the Corporate 
Securities Law are found in Hollywood State Bank 
v. Wilde, 70 Cal.App.2d 103, 107 [ 160 P .2d 846] 
(sale of fur-bearing animals and the entrusting of 
those animals to the seller for care and disposition 
of the fur); Oil Lease Service, Inc. v. Stephenson, 
162 Cal.App.2d 100, 107-108 [ 327 P.2d 628] (the 
selling of "services" in procuring oil leases); Secur
ities & Exchange Com. v. W. J. Howey Co., 328 
U.S. 293, 298 [90 L.Ed. 1244, 1249, 66 S.Ct. 1100, 
163 A.L.R. 1 043] (the sale of orange groves 
coupled with a contract to have the vendor service 
the land); People v. Sidwell, 27 Cal.2d 121 [162 
P.2d 913] (beneficial interest in oil lease and 

drilling operations); Mary Pickford Co. v. Bayly 
Bros., Inc., 12 Cal.2d 501 [ 86 P.2d 102] (beneficial 
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interest in trust formed to develop land); and Menke 
v. Rand Min. Co., 81 Cal.App.2d 169 [ 183 P.2d 
755] (agreement to pay share of profits from min
ing venture). 

In the instant case the trial court made no find
ing as to whether the contracts with the nine in
vestors involved sales of "securities" within the 
meaning of the Corporate Securities Law. It did 
find that each was a sale of an "interest in land," 
and specifically found that the contracts were unen
forceable because of the failure to describe the 
acreage involved. ( Craig v. Zelian, 137 Cal. 105 
[69 P. 853].) 

( 4) The facts surrounding these several transac
tions come squarely within the holding of the Su
preme Court in Silver Hills Country Club, supra, 55 
Cal.2d 811. They were sales of profit sharing in
terests in a business venture. The agreements at
tempted to perform the function stock would have 
performed if the venture had been organized in a 
conventional manner. The agreements were the res
ult of the solicitation of risk capital to develop a 
business for profit. Plaintiffs, the promoters, con
tributed no capital, yet they *235 retained full con
trol over the management and destiny of the promo
tion and intended to receive, and ultimately did re
ceive a majority of stock in the corporation. Each 
contributor was a passive investor at most. Each re
ceived a "security" within the meaning of the Cor
porate Securities Law. 

"Sale" is broadly defined by the Corporate Se
curities Law to include "every disposition ... of a 
security for value" and includes: "An offer to sell; 
an attempt to sell; a solicitation of a sale; an option 

of sale; a contract of sale; a taking of a subscrp
tion; an exchange; ... "(Corp. Code, § 25009. FN ) 

The uncontroverted facts support the conclusion 
that each transaction constituted a "sale" within the 
meaning of the Law. 

FN2 Repealed 1968 and now incorporated 
in Corporations Code, section 25017. 

The law defines the word "company" as includ
ing individuals (Corp. Code, § 25003 FN3), and 
provided that no "company" shall sell, offer for sale 
or negotiate for sale of a security of its own issue 
until it has obtained a permit from the Corporation 
Commissioner (Corp. Code, § 25500 FN4), and that 

every security of its own issue sold by any 
"company" without such permit is void. (Corp. 
Code, § 26100 FN5; but see: Eberhard v. Pacific 

Southwest Loan & Mortg. Corp., 215 Cal. 226 [ 9 
P.2d 302], holding that a security sold without a 
permit is voidable at the "behest of the purchaser.") 
Plaintiffs, acting as individuals in the promotion be
fore incorporation, were therefore subject to the 
law. 

FN3 Repealed 1968. 

FN4 Repealed 1968 and now incorporated 
in Corporations Code, section 25110. 

FN5 Repealed 1968. 

We conclude that plaintiffs' transactions with 
the nine investors in California constituted sales of 
securities within the meaning of the Corporate Se
curities Law, and that the interests sold were void 
as having been made without a permit. 

Effect on Stock Subsequently Issued and Sold 
Defendant argues that since the 900 shares 

were "promotional stock" acquired by plaintiffs as 
an indirect result of the purchase of the property by 
money raised through the foregoing illegal sales of 
"securities" in California without a permit, the 
stock, including the shares sold Reisman was void 
(Corp. Code, § 261 00), or at least voidable at the 
instance of the purchasers. ( Eberhard v. Pacific 

Southwest Loan & Mortg. Corp., supra, 215 Cal. 
226.) Defendant's argument is supported by an im
passioned reference to the fact that Clejan acquired 
this stock without investment of any of his own 
money. We do not agree with this contention. 

(5) (1) Prior Illegal Transactions Will Not In
validate Subsequently *236 Issued Stock. Defendant 
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relies on Wells v. Comstock, 46 Cal.2d 528, 53 I [ 
297 P.2d 961] (stock sold contrary to permit held 
void and contract for sales price unenforceable), 
Duntley v. Kagarise, 10 Cai.App.2d 394, 397 [ 52 
P.2d 560] (escrowed stock sold contrary to permit 
was void and seller's recovery of purchase price 
denied), Boss v. Silent Drama Syndicate, 82 
Cal.App. 109, 113 [ 255 P. 225] (subsequent receipt 
of permit will not validate prior sale of stock void 
for Jack of permit), Reed v. Norman, 41 Cal.2d 17 
[256 P.2d 930] (stock sold contrary to permit held 
void), Perego v. Seymour, 196 Cal.App.2d 773 [ 16 
Cal.Rptr. 831] (broker's commission denied for sale 
of stock sold contrary to permit), and Stonehocker 
v. Cassano, 154 Cal.App.2d 732 [ 316 P.2d 717] 
(stock sold contrary to permit held void). These 
cases are not in point. Each involved a particular 
transaction. None held that all subsequent inde
pendent transactions are invalidated by the illegal 
prior transaction. 

It has been held that obligors on subsequent 
transactions cannot take advantage of a prior illegal 
transaction. Thus in N. C. Roberts Co. v. Topaz 
Transformer Products, Inc., 239 Cal.App.2d 801 [ 
49 Cai.Rptr. 209], the court said at page 816: "The 
void sale or issuance of certain shares made in viol
ation of the terms of the permit under which they 
were issued does not invalidate the sale of other 
shares of the same issue made in compliance with 
the requirements of the permit [citation], even when 
the shares issued in violation of the permit were is
sued as a part of the same transaction and represen
ted by the same certificate as the shares sold in 
compliance with the permit [citation]." 

A similar holding is found in Kent v. Kent, 6 
Cai.App.2d 488, 492-493 [ 44 P.2d 445]: "The Cor
porate Securities Act as it existed at the time of the 
stock issue here involved provided that every secur
ity issued without a permit of the corporation com
missioner authorizing the same should be void. We 
do not believe that this language can be construed 
to mean that the issue of a part of the shares of a 
corporation without a permit should render the en-

tire stock issue void, ... The section is clearly lim
ited to the single effect of declaring void those 
shares not issued in accordance with the required 
permit." (See also Austin v. Hallmark Oil Co., 21 
Cal.2d 718, 727 [ 134 P.2d 777]; Wortley v. Wood
Callahan Oil Co., Ltd., 17 Cal.2d 762, 767 [ 112 
P.2d 226].) 

In the instant case as of August 31, 1959, 
plaintiffs owned the entire ranch, subject to encum
brances and the claims of the nine California in
vestors. Pursuant to resolution of the corporate 
board of directors at the August 31, 1959 organiza
tional meeting held in Nevada, the Nevada corpora
tion issued and delivered to plaintiffs in Nevada in 
November 1959, 900 shares of stock in considera
tion for the transfer by plaintiffs to the corporation 
*237 of a 90 per cent interest in the ranch. No ques
tion has been raised as to noncompliance with 
Nevada Jaw as to this transaction and we find no 
basis for holding that the stock issued and delivered 
to the plaintiffs in Nevada by the Nevada corpora
tion was not valid under Nevada law. Even if 
Clejan intended to transfer a portion of the stock to 
the nine California investors, either as a gift or as 
consideration for their loans, and even if transfers 
to the nine investors would have been violative of 
the Corporate Securities Law, since the transfers 
were never consummated, the transactions with the 
nine investors had no effect on the validity of the 
stock. 

(6a) (2) The Stock Sold Defendant Was an Ex
empt Transaction. Section 25152 of the Corpora
tions Code FN6 provided that " ... the Corporate Se
curities Law does not apply to the sale of securities 
when (a) made by or on behalf of a vendor not the 
issuer or underwriter thereof who, being a bona fide 
owner of the securities, disposes of his own prop
erty for his own account, and (b) the sale is not 
made, directly or indirectly, for the benefit of the 
issuer or an underwriter of the security, or for the 
direct or indirect promotion of any scheme or enter
prise with the intent of violating or evading any 
provision of the Corporate Securities Law." 
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FN6 Repealed 1968 and now incorporated 
in Corporations Code section 25104, sub
division (a). 

In support of his contention that the sales 
agreement made in California on December 23, 
1960, was not exempted under section 25152, Cor
porations Code, defendant Reisman argues that the 
corporation was the alter ego of plaintiffs at the 
time the stock was issued, that an alter ego who is
sues to himself stock in a corporation solely owned 
arid controlled by himself does not come within the 
exemptions of section 25152, Corporations Code ( 
Conrad v. Superior Court, 209 Cal.App.2d 143 [ 25 
Cal.Rptr. 670]); that plaintiffs were in effect the is
suers and underwriters of the stock; that the issu
ance and subsequent sale of the stock by plaintiffs 
required a permit ( Maner v. Mydland, 250 
Cal.Ap~.2d 526 [ 58 Cal.Rptr. 740]; Corp. Code, § 
25500 N7 ; Corp. Code, § 25003; Corp. Code, § 

FN8 26104 ); and that the sale of the stock under the 
December 23, 1960, agreement was therefore illeg
al (Pyle v. Shipman, 251 Cal.App.2d 913, 916-917 
[ 60 Cal.Rptr. 46]) and void ( Tevis v. Blanchard, 
122 Cal.App.2d 731, 738 [ 266 P.2d 85]; Corp. 
Code, § 261 00). 

FN7 Now Corporations Code section 
25110. 

FN8 Now Corporations Code section 
25540. 

Plaintiffs deny these contentions, arguing ( 1) 
that since the sale was made some 13 months after 
the stock had been issued and approximately 12 
months after plaintiffs were ousted as officers and 
directors of the corporation and had become minor
ity stockholders and defendants had become *238 
the majority stockholders, officers and directors of 
the corporation, it cannot be held to have been for 
the direct or indirect benefit of the issuer or under
writer; (2) that they sold by the December 23, 1960, 
agreement "personally owned" stock; and (3) that it 
was not a part of a scheme to evade the Corporate 
Securities Law. Plaintiffs further urge this court to 

disregard the alter ego theory because it was 
neither pleaded nor set forth as an issue in the pre
trial order. 

(7) If the facts of a case present an issue of il
legality of a contract, it must be considered by the 
court, whether pleaded or not; the court may raise 
the issue on its own motion. ( Pyle v. Shipman, 
supra, 251 Cal.App.2d 913, 917; Tevis v. Blan
chard, supra, 122 Cal.App.2d 731, 733.) We there
fore consider the contention that plaintiffs were the 
alter ego of the corporation and therefore do not 
qualify for exemption under section 25152 of the 
Corporations Code. 

Reisman relies on Conrad v. Superior Court, 
supra, 209 Cal.App.2d 143. In Conrad a promoter 
was charged with several felony counts under the 
Corporate Securities Law, and sought a writ of pro
hibition to restrain the superior court from further 
proceedings. The evidence was summarized on 
page 148: "[T]he evidence creates a clear picture of 
a promoter of a speculative mining venture solicit
ing and obtaining money from four individuals 
upon representations and, in fact, an agreement, 
that they were to receive his personal shares in the 
corporation, represented to be then issued and in es
crow, with a further agreement that the money thus 
obtained would be used for the benefit of the cor
poration; all of this done when, in fact, the corpor
ate shares had not been issued and when the applic
ation before the California Corporation Commis
sioner for their issuance had been removed from the 
'pending file' and was later abandoned." In denying 
the writ of prohibition, the court held that the facts 
presented were legally sufficient to hold the pro
moter for trial, that under the alter ego theory, it 
could be found that he was not only the corpora
tion, but also both the issuer and underwriter of the 
shares. 

Plaintiffs rely on Associated Vendors, Inc. v. 
Oakland Meat Co., 210 Cal.App.2d 825, 837-838 [ 
26 Cal.Rptr. 806]: "'"Before a corporation's acts 
and obligations can be legally recognized as those 
of a particular person, and vice versa, it must be 
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made to appear that the corporation is not only in
fluenced and governed by that person, but that there 
is such a unity of interest and ownership that the in
dividuality, or separateness, of such person and cor
poration has ceased, and that the facts are such that 
an adherence to the fiction of the separate existence 
of the corporation would, under the particular cir
cumstances, sanction a fraud or promote injustice. 

"'" [Citations.] *239 

"The gist of the cases which have considered 
the doctrine is that both of these requirements must 
be found to exist before the corporate existence will 
be disregarded; that such determination is primarily 
one for the trial court and is not a question of law; 
and that the conclusion of the trier of fact will not 
be disturbed if it be supported by substantial evid
ence. [Citations.] (8) It should also be noted that, 
while the doctrine does not depend on the presence 
of actual fraud, it is designed to prevent what would 
be fraud or injustice, if accomplished. Accordingly, 
bad faith in one form or another is an underlying 
consideration and will be found in some form or an
other in those cases wherein the trial court was jus
tified m disregarding the corporate entity. 
[Citations.]" (9) Conditions under which a corpor
ate entity may be disregarded vary according to the 
circumstances in each case. ( Automotriz etc. De 
California v. Resnick, 47 Cal.2d 792, 796 [ 306 
P.2d I, 63 A.L.R.2d 1042].) 

It appears that in the instant case the first re
quirement of the alter ego doctrine was present as 
of the date of issuance of. the stock, namely, that 
there was such a unity of interest and ownership 
that the separate personalities of the corporation 
and the individual did not exist. We look to the 
second requirement, that if the acts are treated as 
those of the corporation alone, an inequitable result 
will follow. Although numerous factors have been 
held to be a sufficient basis for meeting this re
quirement (see Associated Vendors, Inc. v. Oakland 
Meat Co., supra, 2 I 0 Cal.App.2d 825, 838-840), 
the only one relevant under the facts· of this case is 
inadequate capitalization. However, with respect to 

the cases that pertain to the effect of inadequate 
capitalization, we find a common factual situation, 
an attempt to escape liability by the incorporators 
or shareholders. The element of fraud is present. 
(See: Minton v. Cavaney, 56 Cal.2d 576, 579-580 [ 
15 Cal.Rptr. 641, 364 P.2d 473]; Automotriz etc. De 
California v. Resnick, supra, 4 7 Cal.2d 792, 
796-798; Shea v. Leonis, 14 Cal.2d 666 [ 96 P.2d 
332]; Carlesimo v. Schwebel, 87 Cal.App.2d 482 [ 
197 P.2d 167]; Ballantine, Corporations (rev. ed. 
1946) § 129, pp. 302-303.) 

Reisman has cited no authority, and we have 
found none, wherein the corporate entity has been 
disregarded under facts similar to the instant case 
where there was no allegation or evidence of fraud, 
or where, during a lapse of a considerable period of 
time, the incorporator is no longer the majority 
stockholder and is no longer a part of the manage
ment of the corporation. Conrad v. Superior 
Court, supra, 209 Cal.App.2d 143, relied on by Re
isman is inapplicable under these circumstances. 

( 6b) We conclude that in the instant case there 
was substantial evidence to support the trial court's 
findings that due to the passage of time, the change 
in stock ownership, and the change in management, 
plaintiffs cannot *240 be deemed to be the alter ego 
of the corporation or the issuers or underwriters of 
the stock within the meaning of section 25152 of 
the Corporations Code as of the date of the sales 
agreement. December 23, I 960, approximately 13 
months after the stock was issued and one year after 
defendants had become the majority stockholders 
and had taken over the management of the corpora
tion; that as of December 23, I 960, the plaintiffs 
were the bona fide owners of 350 shares of stock; 
that they sold their own property for their own ac
count; that the sale was not made directly or indir
ectly, for the benefit of the issuer or an underwriter 
of the security, or for the direct or indirect promo
tion of any scheme or enterprise with the intent of 
violating or evading any provisions of the Corpor

ate Securities Law. The trial court properly found 
that the December 23, 1960, agreement covered the 
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sale of exempt securities, was not an illegal transac
tion, and that the parties were not in pari delicto. 

In view of our conclusion we need not discuss 
plaintiffs' contention and the trial court's finding 
that defendant Reisman is estopped from denying 
the validity of the stock. 

Exclusion of Evidence of Accord and Satisfaction 
Defendant contends that evidence was erro

neously excluded which tended to show that a 
check in the sum of $8,125 and the signed agree
ment of February I, 1963, were delivered to Albert 
H. Allen, plaintiffs' attorney, upon the following 
conditions: (1) that Clejan would obtain a grant 
deed to 10,121 acres of Gamble Ranch land from 
Benaron, or a contract from Benaron agreeing to 
convey such land to Clejan free and clear; (2) that 
Allen would hold the Reisman check and signed 
agreement until receipt of the above from Benaron 
and would then and only then deliver the check and 
signed agreement to Clejan; (3) that Clejan's receipt 
of the deed or contract to convey land from Ben
aron would discharge any further liability of Reis
man to Clejan; and (4) that Allen also agreed the 
check and signed agreement would be returned to 
Reisman if Benaron did not deliver either a deed to 
the land or a contract to convey the land. Reisman 
contends that since these conditions were not satis
fied, he was exonerated upon the theory of accord 
and satisfaction. 

The evidence was offered for the sole purpose 
of showing that Reisman never completed the exe
cution of the agreement by delivery. (Witkin, Cal. 
Evidence (2d ed. 1966) §§ 741-742.) 

Without discussing the evidentiary ruling, we 
dispose of the point on other grounds. (1 O) First, for 
an accord and satisfaction to be effected, there must 
be a bona fide dispute as to the amount due. ( Kelly 

v. David D. Bohannon Organization, I I 9 
Cal.App.2d 787, 795 [ 260 P.2d 646].) *241 Here 
there was none. (11) Second, the proffered evidence 
is in direct conflict with the agreed statement of 
facts as to the events and agreement of February I, 

1963. Defendant is bound by that statement and 
evidence contrary thereto is inadmissible. 

Attorneys' Fees 
(12a) Plaintiffs' appeal presents only one issue, 

the contention that the award of $3,000 for attor
neys' fees was inadequate and constituted an abuse 
of discretion. No evidence was received on the is
sue. Counsel for plaintiffs informed the court that 
468 hours were spent by members of his office in 
preparation of the case for trial. In addition, two 
members of his firm were present in court during 
the eight days of trial. Counsel argues that based on 
a total of 500 hours, the award allows only $6 per 
hour. 

Berry v. Chaplin, 74 Cal.App.2d 669, 679 [ 169 
P.2d 442], summarizes the major factors to be con
sidered in determining the reasonableness of attor
neys' fees: "the nature of the litigation, its diffi
culty, the amount involved, the skill required and 
the skill employed in handling the litigation, the at
tention given, the success of the attorney's efforts, 
his learning, his age, and his experience in the par
ticular type of work demanded [citation]; the intric
acies and importance of the litigation, the labor and 
the necessity for skilled legal training and ability in 
trying the cause, and the time consumed." 

(13) Testimony or other direct evidence of the 
reasonable value of the services need not be intro
duced, the knowledge and experience of the trial 
judge being sufficient. ( Frank v. Frank, 213 
Cal.App.2d 135, 137 [ 28 Cai.Rptr. 687].) 

( 12b) Considering the various factors men
tioned in Berry, supra, we hold that the award of 
$3,000 was wholly inadequate and an abuse of dis
cretion, and that the case must be remanded for the 
purpose of redetermining the reasonable value of 
the services rendered. 

(14) The contracts provide for attorneys' fees to 
the successful litigant. This provision covers fees 
on appeal and may be determined by this court or 
the trial court when it determines costs. (Code Civ. 
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Proc., § I 034; Rabinowitch v. California Western 
Gas Co., 257 Cal.App.2d I50, I60 [ 65 Cal.Rptr. 
I].) The latter procedure is preferred in this case. 

The judgment is affirmed in all respects except 
as to the award of attorneys' fees; as to the latter, it 
is reversed and the matter is remanded to the trial 
court for the purpose of redetermining the reason
able value of the services rendered in the prepara
tion and trial of the case, for the purpose *242 of 
fixing an award of attorneys' fees on appeal, and for 
the additional purpose of modifying the judgment 
accordingly. Plaintiffs are awarded their costs on 
appeal. 

Cobey, Acting P. J., and Allport, J., concurred. 
A petition for a rehearing was denied March 

3I, 1970, and the petition of defendant and appel
lant for a hearing by the Supreme Court was denied 
May 6, 1970. Mosk, J., was of the opinion that the 
petition should be granted. *243 

Cal.App.2.Dist. 
Clejan v. Reisman 
5 Cal.App.3d 224, 84 Cal.Rptr. 897, Blue Sky L. 
Rep. P 70,856 
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H 
MEL DONEY et al., Plaintiffs and Appellants, 

v. 
TRW, INC., Defendant and Respondent. 

No. H011835. 

Court of Appeal, Sixth District, California. 
Mar 21, 1995. 

[Opinion certified for partial publication. FN* ] 

FN* Pursuant to California Rules of Court, 
rules 976(b) and 976.1, this opinion is cer
tified for publication with the exception of 
part C. 

SUMMARY 
Heirs of employees who died during a third 

party's murderous rampage at a corporate employ
er's building brought a wrongful death action 
against the employer and the employer's parent cor
poration. The action against the parent corporation 
was premised on an alter ego theory. Summary 
judgment was entered in favor of the employer 
based on the exclusive remedy provisions of the 
Workers' Compensation Act (Lab. Code, § 3602). 
The parent corporation thereafter obtained sum
mary judgment in its favor. (Superior Court of 
Santa Clara County, No. 676206, Richard C. Tur
rone, Judge.) 

The Court of Appeal affirmed. It held that an 
action cannot proceed against a parent corporation 
on an alter ego theory for its subsidiary corpora
tion's conduct when the subsidiary corporation is 
shielded from such an action by the exclusive rem
edy provisions of the Workers' Compensation Act. 
The alter ego doctrine is an equitable theory of vi
carious liability, which was not applicable to this 
situation. First, applying the theory of vicarious li
ability under these circumstances would produce 
the anomalous result that the liability of a nonnegli
gent entity would be greater than that of the negli
gent entity. Second, permitting employees of subsi-

diary corporations to recover from the corporate 
owner under an alter ego theory of vicarious liabil
ity would give those employees an unwarranted 
windfall by exempting a single class of employees 
(those who work for corporations) from the stat
utorily mandated limits of workers' compensation. 
Finally, because of the unavailability of equitable 
indemnity (Lab. Code, § 3864), application of the 
alter ego doctrine to permit the owner of the subsi
diary corporation to be held liable in tort would 
place an onerous burden on someone who is fault
free. (Opinion by Mihara, J., with Cottle, P. J., and 
Wunderlich, J., concurring.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(la, lb, lc) Workers' Compensation § 
?--Exclusivity of Remedy-- Liability of Employer's 
Parent Corporation--Alter Ego Theory. 

In a wrongful death action arising from a third 
party's murderous rampage at a corporate employ
er's building, brought by heirs of the deceased em
ployees against the employer's parent corporation, 
the trial court properly granted defendant summary 
judgment. An action against the employer was pre
cluded by the exclusive remedy provisions of work
ers' compensation (Lab. Code, § 3602), since the 
subsidiary had fulfilled its statutory obligation to 
secure workers' compensation insurance, and 
plaintiffs premised their action against defendant on 
an alter ego theory. The alter ego doctrine is an 
equitable theory of vicarious liability, which was 
not applicable to this situation. First, applying the 
theory of vicarious liability under these circum
stances would produce the anomalous result that a 
nonnegligent entity's liability would be greater than 
that of the negligent entity. Second, permitting em
ployees of subsidiary corporations to recover from 
the corporate owner under an alter ego theory of vi
carious liability would give those employees an un
warranted windfall by exempting a single class of 
employees (those who work for corporations) from 
the statutorily mandated limits of workers' com-
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pensation. Finally, because of the unavailability of 
equitable indemnity (Lab. Code, § 3864), applica
tion of the alter ego doctrine to permit the owner of 
the subsidiary corporation to be held liable in tort 
would place an onerous burden on someone who is 
fault-free. 
[See 2 Witkin, Summary of Cal. Law (9th ed. 
1987) Workers' Compensation, § 25 et seq.] 
(2a, 2b) Corporations § 3--Power of Court to Dis
regard Corporate Entity--Alter Ego Doctrine. 

The alter ego doctrine arises when a plaintiff 
comes into court claiming that an opposing party is 
using the corporate form unjustly and in derogation 
of the plaintiffs interests. The essence of the alter 
ego doctrine is that justice be done. The critical 
question is whether in the particular case presented, 
and for the purposes of such case, justice and equity 
can best be accomplished, and fraud and unfairness 
defeated, by a disregard of the distinct entity of the 
corporate form. The alter ego doctrine is strictly 
limited by the demands of equity; it applies only in 
narrowly defined circumstances and only when the 
ends of justice so require. The alter ego doctrine 
will only be applied to avoid an inequitable result. 
Alter ego is essentially a theory of vicarious liabil
ity under which the owners of a corporation may be 
held liable for harm for which the corporation is re
sponsible where, because of the corporation's utiliz
ation of the corporate form, the party harmed will 
not be adequately compensated for its damages. 

(3) Corporations § 3--Power of Court to Disregard 
Corporate Entity--Alter Ego Doctrine--Parent and 
Subsidiary Corporation. 

A parent corporation may be deemed the alter 
ego 'of its subsidiary corporation, and thus liable for 
the subsidiary's wrongdoing, only if there is such 
unity of interest and ownership that the separate 
personalities of the subsidiary and the parent no 
longer exist, and it appears that, if the acts are 
treated as those of the subsidiary alone, an inequit
able result will follow. The corporate wall will be 
breached. Yet the wall remains: the parent is liable 
through the acts of the subsidiary, but as a separate 
entity. 

(4) Independent Contractors § 5--Liability of Em
ployer--Peculiar Risk Doctrine. 

The peculiar risk doctrine is a theory of vicari
ous liability that is applied to avoid inequity. In its 
original form the doctrine made a landowner liable 
to innocent bystanders or neighboring property 
owners who were injured by the negligent acts of 
an independent contractor hired by the landowner 
to perform dangerous work on his or her land. In 
turn, the landowner could sue the contractor for 
equitable indemnity. The peculiar risk doctrine was 
created to ensure that innocent third parties injured 
by the negligence of an independent contractor 
hired by a landowner to do inherently dangerous 
work on the land would not have to depend on the 
contractor's solvency in order to receive compensa
tion for the injuries. 

COUNSEL 

Liccardo, Rossi, Sturges & McNeil, Gregory D. 
Hull and Laura Liccardo for Plaintiffs and Appel
lants. 

Berliner & Cohen, William J. Goines, Nancy J. 
Johnson and Thomas P. Murphy for Defendant and 
Respondent. 

MIHARA,J. 
In February 1988, Richard Wade Farley killed 

numerous employees of ESL during a murderous 
rampage in ESL offices in a building *248 owned 
by ESL. Plaintiffs are the heirs of some of the ESL 
employees killed by Farley. Plaintiffs brought a 
wrongful death action against defendant TRW, Inc., 
and its wholly owned subsidiary ESL for negli
gence and premises liability. Summary judgment 
was entered in favor of ESL based on the exclusive 
remedy provisions of the Workers' Compensation 
Act (Lab. Code, § 3602). Defendant TRW there
after obtained a summary judgment in its favor. 
Plaintiffs appeal contending that there were triable 
issues of material fact which precluded summary 
judgment in TRW's favor. The critical issue on ap
peal is whether an action can proceed against a par-
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ent corporation on an alter ego theory for its subsi
diary corporation's conduct when the subsidiary 
corporation is shielded from such an action by the 
exclusive remedy provisions of the Workers' Com
pensation Act. Plaintiffs also claim that summary 
judgment was precluded because there were dis
puted factual questions underlying their claim that 
TRW was directly liable to them because it volun
tarily undertook to protect ESL's employees and 
negligently failed to do so. We affirm the judgment. 

Analysis 
A. Standard of Review 

Appellate review of a summary judgment is de 
novo. ( Stratton v. First Nat. Life Ins. Co. (1989) 
210 Cai.App.3d 1071 [ 258 Cai.Rptr. 721]; Barisich 
v. Lewis (1990) 226 Cai.App.3d 12, 15 [ 275 
Cai.Rptr. 331 ].) "First, we identify the issues 
framed by the pleadings since it is these allegations 
to which the motion must respond by establishing a 
complete defense or otherwise showing there is no 
factual basis for relief on any theory reasonably 
contemplated by the opponent's pleading.... [~] 

Secondly, we detennine whether the moving party's 
showing has established facts which negate the op
ponent's claim and justify a judgment in movant's 
favor .... [~] [If] a summary judgment motion prima 
facie justifies a judgment, the third and final step is 
to determine whether the opposition demonstrates 
the existence of a triable, material factual issue." ( 
AARTS Productions, Inc. v. Crocker National Bank 
(1986) 179 Cai.App.3d 1061, I 064, 1065 [ 225 
Cai.Rptr. 203].) 

B. Alter Ego Theory Not Viable 
(I a) Plaintiffs' primary theory of liability was 

that TRW was liable to them because TRW was the 
alter ego of ESL, plaintiffs' decedents' allegedly 
negligent employer. This theory is not legally vi
able. (2a) "The essence of the alter ego doctrine is 
that justice be done." ( Mesler v. Bragg Manage

ment Co. (1985) 39 Cal.3d 290, 301 [ 216 Cai.Rptr. 
443, 702 P.2d 601].) *249 "The alter ego doctrine 
arises when a plaintiff comes into court claiming 
that an opposing party is using the corporate form 

unjustly and in derogation of the plaintiff's in
terests." (Id. at p. 300.) The critical question is " 
'whether in the particular case presented and for the 
purposes of such case justice and equity can best be 
accomplished and fraud and unfairness defeated by 
a disregard of the distinct entity of the corporate 
form.'" (Id. at p. 301.) (3)A parent corporation may 
be deemed the 'alter ego' of its subsidiary corpora
tion only if there is "such unity of interest and own
ership that the separate personalities of the 
[subsidiary] and the [parent] no longer exist" and it 
appears that " 'if the acts are treated as those of the 
[subsidiary] alone, an inequitable result will fol
low.' ... " (Id. at p. 300, citation omitted.) "[T]he 
corporate wall [will] be breached. Yet the wall re
mains: the parent is liable through the acts of the 
subsidiary, but as a separate entity." (I d. at p. 30 1.) 
(2b) The alter ego doctrine is strictly limited by the 
demands of equity; it applies "only in narrowly 
defined circumstances and only when the ends of 
justice so require." (Id. at p. 301.) The alter ego 
doctrine will only be applied to avoid an inequit
able result. Alter ego is essentially a theory of vi
carious liability under which the owners of a cor
poration may be held liable for harm for which the 
corporation is responsible where, because of the 
corporation's utilization of the corporate form, the 
party harmed will not be adequately compensated 
for its damages. (Mesler at pp. 300, 302-304.) 

(1b) In this case, ESL is the corporation which 
utilized the corporate form and was allegedly re
sponsible for the harm suffered, and TRW is the 
owner of ESL. However, the equitable principles 
underlying the doctrine of alter ego preclude hold
ing TRW liable for the harm for which ESL was re
sponsible. All California employers are required to 
"secure the payment" of workers' compensation be
nefits. (Lab. Code, § 3700.) Ordinarily, the employ
er meets this obligation by obtaining a workers' 
compensation insurance policy. (Lab. Code,§ 3700, 
subd. (a).) If the employer satisfies this obligation 
and its employee suffers harm in the course of the 
employment, workers' compensation benefits are 
the exclusive remedy available to that employee, 
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the employee is not permitted to bring a legal ac

tion against the employer for damages arising from 
this harm, and the employer is also shielded from 
an action for equitable indemnity. (Lab. Code, §§ 
3600, 3706, 3864.) ESL satisfied its obligation to 
"secure the payment" of workers' compensation be

nefits to its employees. Consequently, no legal ac
tion could be brought against ESL for harm 
suffered by its employees in the course of their em
ployment. It is undisputed that the harm for which 
plaintiffs seek compensation in this action was 
suffered by ESL's employees in the course of their 
employment. 

The question presented here is whether the 
owner of a corporation can be held vicariously li
able under the equitable doctrine of alter ego for 
damages *250 suffered by the employees of the 
corporation in the course of their employment 
where the corporation has satisfied its obligation to 
these employees by securing the payment of work
ers' compensation benefits. We conclude that the 
owner cannot be held vicariously liable under the 
equitable doctrine of alter ego in this situation for 
many of the same reasons that the hirer of an inde
pendent contractor cannot be held vicariously liable 
to the independent contractor's employees under the 
equitable doctrine of peculiar risk. ( Privette v. Su
perior Court (1993) 5 Cal.4th 689 [ 21 Cal.Rptr.2d 
72, 854 P .2d 721].) The California Supreme Court 
held in Privette v. Superior Court, supra, 5 Cal.4th 
689 that, where an independent contractor has satis
fied its obligation to secure the payment of workers' 
compensation benefits, its employee cannot hold 
the person who had hired the independent contract
or vicariously liable under the equitable doctrine of 
peculiar risk for harm suffered by the employee in 
the course of employment. The reasons offered by 
the California Supreme Court for its refusal to per

mit liability under the doctrine of peculiar risk in 
Privette mirror our reasons for refusing to permit li

ability under the doctrine of alter ego here. 

( 4) Peculiar risk, like alter ego, is a theory of 
vicarious liability which is applied to avoid in-

equity. ( Privette v. Superior Court, supra, 5 
Cal.4th at pp. 694-695.) "[I]n its original form the 
doctrine of peculiar risk made a landowner liable to 
innocent bystanders or neighboring property own

ers who were injured by the negligent acts of an in
dependent contractor hired by the landowner to per
form dangerous work on his or her land. In tum, the 
landowner could sue the contractor for equitable in
demnity." (Id. at p. 696.) The peculiar risk doctrine 
was created "to ensure that innocent third parties 
injured by the negligence of an independent con
tractor hired by a landowner to do inherently dan
gerous work on the land would not have to depend 
on the contractor's solvency in order to receive 
compensation for the injuries." (Id. at p. 694.) 
Eventually, in 1962, the California Supreme Court 
expanded the peculiar risk doctrine to permit an in
dependent contractor's employee to recover tort 
damages from the person who hired the independ
ent contractor. (Id. at p. 696.) 

In Privette, the California Supreme Court over
ruled its 1962 expansion of the peculiar risk doc
trine. The court ruled that since the employee of an 
independent contractor could not recover in tort 
from the independent contractor, because the inde
pendent contractor was his employer and his recov
ery was therefore limited by the Workers' Com
pensation Act's exclusive remedy provisions, the 
employee could not be permitted to obtain tort 
damages from the hirer of the independent contract
or based on the equitable doctrine of peculiar risk. 
First, the court explained that permitting applica
tion of a theory of vicarious liability under these 
circumstances "produces *251 the anomalous result 
that a nonnegligent person's liability for an injury is 
greater than that of the person whose negligence ac
tually caused the injury .... " ( Privette v. Superior 
Court, supra, 5 Cal.4th at p. 698.) Second, permit
ting employees of independent contractors to recov
er under this theory of vicarious liability "would 
give those employees an unwarranted windfall." ( 
Id. at p. 700.) "[T]o permit such recovery would 
give these employees something that is denied to 
other workers: the right to recover tort damages for 
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industrial injuries caused by their employer's failure 
to provide a safe working environment This, in ef
fect, would exempt a single class of employees, 
those who work for independent contractors, from 
the statutorily mandated limits of workers' com
pensation." (Jd. at p. 700.) Third, because equitable 
indemnity cannot be obtained from the negligent 
employer, application of the peculiar risk doctrine 
to permit the hirer to be held liable in tort "places 
an onerous burden on someone who is 'fault-free.'" 
(!d. at p. 701.) 

These three reasons convinced the California 
Supreme Court that employees should not be per
mitted to recover tort damages under the equitable 
doctrine of peculiar risk where workers' compensa
tion benefits are available to them. "[T]he workers' 
compensation system of recovery regardless of 
fault achieves the identical purposes that underlie 
recovery under the doctrine of peculiar risk: It en
sures compensation for injury by providing swift 
and sure compensation to employees for any work
place injury; it spreads the risk created by the per
formance of dangerous work to those who contract 
for and thus benefit from such work, by including 
the cost of workers' compensation insurance in the 
price for the contracted work; and it encourages in
dustrial safety." (Privette v. Superior Court, supra, 
5 Cal.4th at p. 701.) Accordingly, the doctrine of 
peculiar risk is unavailable where "the injuries res
ulting from an independent contractor's perform
ance of inherently dangerous work are to an em
ployee of the contractor, and thus subject to work
ers' compensation coverage .... " (Id. at p. 702.) 

( 1 c) Similar reasoning applies here. In this 
case, plaintiffs brought a tort action against the 
owner (TRW) of the corporation (ESL) which had 
employed their decedents. Plaintiffs were barred 
from bringing a tort action against ESL because 
ESL was covered by the Workers' Compensation 
Act's exclusive remedy proviSions. Instead, 
plaintiffs sought to hold TRW vicariously liable 
through the equitable doctrine of alter ego. Like the 
peculiar risk doctrine addressed in Privette, the al-

ter ego doctrine is an equitable theory of vicarious 
liability. Each of the justifications offered by the 
California Supreme Court in Privette for refusing to 
permit imposition of vicarious liability is equally 

applicable here. First, as in Privette, permitting the 
application of a theory of vicarious liability under 
these circumstances would produce "the anomalous 
result that a nonnegligent person's [TRW's] liability 
for an injury is greater than that of the person [ESL] 
whose negligence *252 actually caused the injury 
.... " ( Privette v. Superior Court, supra, 5 Ca1.4th at 
p. 698.) Second, also as in Privette, permitting em
ployees of subsidiary corporations to recover from 
the corporate owner under an alter ego theory of vi
carious liability "would give those employees an 
unwarranted windfall" by "exempt[ing] a single 
class of employees, those who work for 
[corporations], from the statutorily mandated limits 
of workers' compensation." (!d. at p. 700.) Finally, 
because of the unavailability of equitable indemnity 
(Lab. Code, § 3864), application of the alter ego 
doctrine to permit the owner of the subsidiary cor
poration to be held liable in tort "places an onerous 
burden on someone who is 'fault-free.' " ( 5 Cal.4th 
at p. 70 1.) 

The owner of a corporation incurs the expense 
of workers' compensation insurance as a corporate 
expense which reduces any profits reaped by the 
owner from the corporation in return for ensuring 
"swift and sure compensation to employees for any 
workplace injury" and encouraging industrial 
safety. Consequently, there is no justification for 
holding the owner of the corporation liable in tort 
for workplace injuries to employees of the corpora
tion. Because this scenario is equitable, an employ
ee of the corporation cannot utilize the doctrine of 
alter ego to hold the owner of the corporation liable 
in tort for a workplace injury where the corporation 
h?s ensured the payment of workers' compensation 
benefits. 

C. TRW Did Not Independently Breach a Duty to 

Decedents to Provide Them With Reasonable Se
. FN* 

cunty 
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FN* See footnote, ante, page 245. 

Conclusion 
The judgment is affirmed. 

Cottle, P. J., and Wunderlich, J., concurred. 
Appellants' petition for review by the Supreme 

Court was denied July 20, 1995. *253 

Cal.App.6.Dist. 
Doney v. TRW, Inc. 
33 Cal.App.4th 245, 39 Cal.Rptr.2d 292, 60 Cal. 
Comp. Cases 192 
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OPINION BY: RONALD M. WHYTE 

OPINION 

ORDER 

On January 22, 20 I 0, the court heard seven motions 
in this case: (I) a motion to dismiss by defendants The 
Marcus & Millichap Company, Sovereign Investment 
Company, Sovereign Scranton, LLC, Sovereign CC, 
LLC, and Sovereign JF LLC (collectively, the "Sovereign 
Defendants"), which was joined by defendants Marcus & 
Millichap Real Estate Investment Services Inc., Marcus 
& Millichap Real Estate Investment Brokerage Company, 
Marcus Muirhead, Sean Perkin, Donald [*5] Emas, 
Andrew Lesher, Stewart Weston, Brice Head, and Bret 
King (collectively, the "Broker Defendants"); (2) a 
motion to dismiss by the Broker Defendants, which was 
joined by defendants Glen Kunofksy and Daisy Gomez; 
(3) a motion to dismiss by real estate appraiser defendant 
PGP Valuation, Inc.; (4) a motion to dismiss, sever or 
transfer by defendants Paul Morabito and Baruk 
Management, Inc., which was joined by defendants 
Tibarom NY, LLC, and Tibarom PA, LLC; (5) a motion 
by plaintiffs to compel the deposition of defendant 
Morabito on jurisdictional issues; (6) defendant 
Morabito's motion for a protective order to preclude the 
taking of his deposition; and (7) a motion to strike 
plaintiffs' jury demand by the Sovereign Defendants. All 
motions are opposed. Having considered the papers 
submitted by the parties and the arguments of counsel at 
the hearing, and for good cause appearing for the reasons 
set forth below and stated at the hearing, the motions to 
dismiss are granted with leave to amend, the motion to 
compel defendant Morabito's deposition is denied, the 
motion for a protective order is granted, and the motion 
to strike plaintiffs' jury demand is denied without 
prejudice. 1 

Additionally, [*6] the Sovereign defendants' 
request for judicial notice (Docket 62) is denied 
without prejudice; the Morabito defendants' 
motion to strike plaintiffs' opposition (Docket 
I44) is denied. 

This is a complex real estate investment fraud case 
where the complexity arises largely because of the 
number of plaintiffs, defendants, and transactions with 
little obvious connection to each other. Twenty-six 
plaintiffs filed suit against thirty-one defendants relating 
to twenty-two commercial real estate I 03I exchanges 
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into commercial properties with long-term triple net 
leases. Fourteen of the properties involved Jiffy Lube 
franchises, eight of the properties involved Church's 
Chicken franchises. None of the properties are located in 
California. Instead, the properties are located in New 
York, Florida, Pennsylvania and Georgia. The complaint 
breaks out seventeen groups of transactions, each 
involving a separate individual or couple who purchased 
the property (and sometimes two or three properties), and 
generally separate groups of defendants. The defendants 
include real estate investment firms (including parent 
corporations with no direct involvement in the 
complained of transactions), subsidiaries, [*7] individual 
employees, real estate brokers and agents, an appraiser, 
tenants and the tenants' corporate owners. The complaint 
is long-- 174 pages, 624 paragraphs-- and seeks to assert 
seven causes of action: 

I. RICO (18 U.S.C. § 1962(c)-(d)); 

2. Negligent Misrepresentation; 

3. Fraudulent Concealment under 
California Civil Code § 171 0; 

4. Unjust enrichment and imposition 
of a constructive trust; 

5. Money had and received; 

6. Violation of California Business 
and Professions Code Section 17500; and, 

7. Violation of California Business 
and Professions Code Section 17200. 

The court's subject matter jurisdiction is based solely on 
the RICO claim. 

The overarching theory is that each plaintiff was 
defrauded into investing in a commercial property which 
was subject to a long-term triple net lease. The "scheme," 
as described by plaintiffs, took place in three stages: first, 
defendant Morabito or Waelti (or one of their respective 
companies) sold a commercial property to an entity 
(generally, one of the Sovereign defendants) at an 
inflated price and immediately entered into a leaseback 
transaction, with the lease payments set significantly 
higher than fair rental value. These long-term, high rent, 
triple [*8] net, leases made each property appear to be 
worth significantly more than its true market value. 

Second, the Sovereign entity then marketed the properties 
for sale (through the Broker defendants) to real estate 
investors, such as plaintiffs, using allegedly sham 
appraisals to support the artificially high values. Third, 
after a plaintiffs purchase, the underlying tenant walked 
away from the lease, causing the value of the property to 
plummet. 2 Through this scheme, each plaintiff was 
allegedly defrauded into paying significantly more than 
the property was actually worth, based on 
misrepresentations regarding the underlying leases and 
tenants. 

2 The alleged scheme did not always follow this 
pattern, however. In the case of plaintiffs Gagnon 
and Call, each purchased directly from either a 
Morabito-related entity or a Waelti-related entity. 
Additionally, in five of the transactions, the first 
"inflated" sale is alleged to have been for the 
same price that was paid by the Morabito or 
Waelti-related entity when acquiring the property. 
See the transactions involving Cheatham 
(Complaint at 122), Danus (Complaint, p. 127); 
Engelberg (Complaint at 142); and Armenta 
(Complaint at 149) and the [*9] third purchase by 
Hom (Complaint at 115). In a sixth transaction, 
the inflated price is only $ 600 higher than the 
original price. See Amirkas purchase (Complaint 
at 104). Moreover, the length of time in which the 
allegedly inflated lease was in place before the 
tenant walked away varied tremendously, ranging 
from six months to four years. 

But, while the complaint repeatedly alleges that each 
purported "scam" was executed "with mathematical 
precision," the facts that are pleaded show significant 
differences between the transactions, including the 
amount of the purported price inflation, the amount of 
time between the inflated sales price and the ultimate sale 
to a plaintiff during which the tenant is alleged to have 
paid artificially high rent under the "sham" lease (as long 
as 19 months), the amount of time after that passed after a 
plaintiff acquired the property and the abandonment of 
the lease by the tenant (generally measured in years). A 
plain reading of the seventeen narratives alleged in the 
complaint does not give rise to a plausible inference of a 
single fraudulent scheme executed with precision. 

Each of the motions to dismiss challenges the 
adequacy of the RICO allegations. [* 1 0] The court 
agrees that the complaint does not adequately plead the 
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RICO claim with adequate particularity. The fundamental 
difficulty with the complaint is that it fails to allege facts 
sufficient to put each defendant on notice of what it is 
that he, she or it is alleged to have done that gives rise to 
the claims asserted against him, her, or it. While long and 
colorful, the complaint nevertheless fails to adequately 
plead facts sufficient to inform each defendant of the 
specific allegations against it under each asserted cause of 
action, and many of the allegations simply lump all of the 
defendants together in a group. The complaint does not 
adequately allege the misrepresentations and omissions 
that form the foundation of the fraud and knowledge of 
falsity by the defendants who are alleged to have made 
them. The complaint similarly does not allege facts which 
plausibly suggest each defendant's knowledge of the 
alleged fraudulent scheme. For example, the complaint is 
silent with regard to the individual broker's knowledge 
that the offered sales price was artificially inflated, that 
the underlying lease which purportedly supported the sale 
price was a sham, or that the tenant intended [* 11] to 
walk away from the underlying lease after a plaintiff 
purchased the property. 

RICO makes it unlawful for any person employed by 
or associated with any enterprise to conduct or 
participate, directly or indirectly, in the conduct of the 
enterprise's affairs through a pattern of racketeering 
activity. 18 U.S.C. § 1962(c). "To state a claim under§ 
1962(c), a plaintiff must allege '(1) conduct (2) of an 
enterprise (3) through a pattern (4) of racketeering 
activity."' Odom v. Microsoft Corp., 486 F.3d 541, 547 
(9th Cir. 2006) (quoting Sedima S.P.R.L. v. Imrex Co., 
473 U.S. 479, 496, 105 S. Ct. 3275, 87 L. Ed. 2d 346 
(1985)). These requirements must be established as to 
each individual defendant. Craig Outdoor Advertising 
Inc. v. Viacom Outdoor, Inc., 528 F.3d 1001, 1027 (8th 
Cir. 2008). Plaintiffs have not done so. 

First, plaintiffs simply have failed to plead RICO 
with the requisite degree of particularity. Section X of the 
Complaint, PP 534-572, sets forth only conclusory 
boilerplate RICO allegations, with little factual 
specificity to establish the RICO enterprise, or each 
defendant's conduct in relation to the enterprise, the 
pattern of racketeering activity, and the predicate acts of 
mail fraud and wire fraud. For [*12] example, with 
regard to the "pattern of racketeering activity," Paragraph 
550 alleges: 

Defendants conducted the affairs of the 

M&M Enterprise by a "pattern of 
racketeering activity," as defined by 18 
U.S. C.§ 1961(5), by committing or aiding 
and abetting in the commission of at least 
two acts of racketeering activity, i.e., 
indictable violations of 18 U.S. C. §§ 1341 
and 1343 as described above, within the 
past 10 years. In fact, Defendants have 
committed or aided and abetted in the 
commission of hundreds of acts of 
racketeering activity. Each racketeering 
act was related, had a similar purpose, 
involved the same or similar participants 
and method of commission, had similar 
results and impacted similar victims, 
including the Plaintiffs. 

Similarly, with regard to the predicate acts, Paragraph 
553 alleges: 

For the purpose of executing and/or 
attempting to execute the above-described 
fraudulent scheme, Defendants, in 
violation of 18 U.S. C.§ 1341 (mail fraud), 
placed in post offices and/or in authorized 
repositories, matter and things to be sent 
or delivered by the U.S. Postal Service, 
caused matters and things to be delivered 
by commercial interstate carriers, and 
received matter and things [*13] from the 
U.S. Postal Service and/or commercial 
interstate carriers, including, but not 
limited to, marketing and sale materials, 
financial information, correspondence, 
contract, sales and lending documents, 
escrow and title documents, and other 
materials relating to the properties sold to 
Plaintiffs. 

These allegations are not pleaded with sufficient factual 
particularity. Lancaster Community Hospital v. Antelope 
Valley Hospital Dist., 940 F.2d 397, 405 (9th Cir. 1991). 

The complaint does not adequately allege facts 
showing that each defendant conducted the enterprise 
through a pattern of racketeering activity, in particular 
lacking facts for the individual broker defendants who are 
alleged to have been involved in only one transaction, or 
a couple of transactions within a relatively short amount 
of time. Craig Outdoor Advertising Inc. v. Viacom 
Outdoor, Inc., 528 F.3d 1001, 1027 (8th Cir. 2008). The 
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complaint also does not adequately allege facts that each 
defendant who plaintiffs seek to hold liable under RICO 
acted with a common purpose. Odom v. Microsoft Corp., 
486 F.3d 541, 549 (9th Cir. 2005). The "common 
purpose" allegations, for example, allege only that: 

537. Defendants have engaged [*14] in 
a common course of conduct and 
conspiracy with the common purpose of 
defrauding Plaintiffs into purchasing the 
Properties at artificially inflated prices. To 
achiev(f their common purpose, 
Defendants have associated-in-fact as an 
ongoing "enterprise" within the meaning 
of 18 U.S.C. § 1961(4). 

567. The objects of the conspiracy 
were, and are: (a) to sell the Properties and 
other real property at artificially inflated 
prices; (b) to maximize sales for 
Defendants; and (c) to defraud Plaintiffs 
and other members of the public. 

No facts are alleged to show a common purpose. 
Similarly, the complaint does not allege facts 
demonstrating that each defendant conducted or 
participated in the conduct of the enterprise's affairs, i.e. 
participated in the operation or management of the 
enterprise itself. Reves v. Ernst & Young, 507 U.S. 170, 
183, 113 S. Ct. 1163, 122 L. Ed. 2d 525 (1993); Walter v. 
Drayson, 538 F.3d 1244, 1247-48 (9th Cir. 2008). 
Additionally, the complaint does not adequately allege 
that each defendant proximately caused plaintiff's 
damages. Oki Semiconductor v. Wells Fargo Bank, 298 
F. 3d 768, 774. The allegations are insufficient. 

There are other pleading deficiencies as well. 
Plaintiffs seek to impose liability [* 15] on several 
defendants through an alter ego theory, but the alter ego 
allegations are insufficient. No facts -- as opposed to 
conclusory assertions -- have been pleaded to support the 
alter ego theory. For example, Paragraph 53 alleges: 

At all times alleged herein, M&M 
owned, managed, maintained, and 
controlled the activities of its agents 
M&M Investment and Sovereign 
Investment, as well as those entities' 
subsidiaries and affiliates. Therefore, the 
activities, acts, and omissions of M&M 

Investment and Sovereign Investment 
were and are, in reality, the activities, acts, 
and omissions of M&M. Accordingly, 
M&M is fully responsible and liable for 
the wrongdoing of its agents as alleged in 
this complaint. 

Similarly, paragraph 69 alleges: 
At all relevant times, Waelti controlled 

and dominated the affairs of QSR, QSR 
One, and QSR II, directed the business 
and financial activities of those entities, 
used assets of the corporate entities for his 
personal use, and caused assets of those 
entities to be transferred to him personally 
without adequate consideration as well as 
to other business entities which he 
controlled. At all relevant times, each of 
those entities were a mere shell, 
instrumentality [* 16] and conduit through 
which Waelti carried on his business, 
including his participation as a 
co-conspirator in Defendants; scheme. 

Additionally, various entities are also alleged to be "at all 
relevant times, controlled by, and the alter-ego of, 
Morabito" and the QSR entities are alleged to have been 
"at all relevant times, controlled by, and the alter-ego of, 
Waelti." PP 55-63 (Morabito), PP 66-68 (Waelti). 
Conclusory allegations of "alter ego" statues are not 
sufficient. Neilson v. Union Bank of Cal., 290 F. Supp. 2d 
1101, 1116 (C.D. Cal. 2003). If plaintiffs seek to hold 
any defendant liable under an alter ego theory, plaintiffs 
must allege facts from which a plausible inference could 
be drawn that a defendant is the alter ego of another. 

The same pleading defect -- lack of factual 
specificity -- also undermines each of the other asserted 
claims, all of which rely on the same underlying allegedly 
fraudulent conduct. Rule 9(b) requires more. 

Accordingly, the motions to dismiss for failure to 
plead the asserted claims with the required level of 
specificity are granted, with leave to amend. 

Turning to defendant Morabito's motion to dismiss 
for lack of personal jurisdiction, the motion is [* 17] 
denied without prejudice. As became clear at the hearing, 
if ·plaintiffs are successful in pleading a claim under 
RICO, there will be personal jurisdiction over Morabito 
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pursuant to the nationwide reach of Section 1965(b). On 
the other hand, if plaintiffs are not successful in pleading 
a claim under RICO, then there is no basis for the court to 
exercise subject matter jurisdiction, and the question of 
personal jurisdiction over Morabito does not arise. 
Because the court has dismissed the RICO claim, albeit 
with leave to amend, there is no present need to address 
the issue of personal jurisdiction over defendant 
Morabito. For the same reason, there is also no reason to 
require Morabito to appear for a deposition to be 
conducted on personal jurisdiction issues. Thus, 
Morabito's motion for a protective order is granted and 
plaintiffs' motion to compel the deposition is denied. 

The Sovereign defendants' motion to strike plaintiffs' 
jury demand is denied without prejudice, as are the 
alternative motions to sever or transfer venue. For the 
reasons stated at the hearing, and as a matter of case 
management, the court prefers to take up the issues 
regarding jury waiver, venue, severance, and [* 18] the 

like only after the factual basis for plaintiffs' claims and 
defendants' liability is pleaded with the requisite degree 
of specificity. 

Accordingly, for the foregoing reasons, the motions 
to dismiss the complaint are granted in part. Plaintiffs 
shall have twenty days' leave in which to file and serve an 
amended complaint. Plaintiffs' motion to compel the 
deposition of defendant Morabito is denied; defendant 
Morabito's motion for a protective order is granted for the 
reasons stated herein. The Sovereign defendants' motion 
to strike the jury demand is denied without prejudice. 

DATED: 1129/10 

Is/ Ronald M. Whyte 

RONALD M. WHYTE 

United States District Judge 
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I> 
ROLL YWOOD CLEANING & PRESSING CO. (a 

Corporation), Appellant, 
v. 

HOLLYWOOD LAUNDRY SERVICE, INCOR
PORATED (a Corporation), Respondent. 

Supreme Court of California. 
L.A. No. 12102. 

December 28, 1932. 

[1) AP-
PEAL-JUDGMENT -ROLL-PRESUMPTIONS. 

When an appeal is taken on the judgment-roll 
alone nothing can be assumed or considered that 
does not appear upon the face of the judgment-roll, 
and all intendments and presumptions must be 
made in support of the judgment. 

[2) CONTRACTS-ACTION FOR 
BREACH-CORPORATIONS-CORPORATE 
ENTITY -PARTIES. 

In this action for damages for breach of a writ
ten contract, wherein defendant laundry corporation 
agreed to solicit dry cleaning, dyeing and pressing 
business and to turn the same over to plaintiff, the 
burden of proof was on plaintiff, and in the absence 
of any finding to the contrary it must be conclus
ively assumed, on appeal on the judgment-roll 
alone, that, contrary to plaintiffs contention, a 
second corporation, which owned all the stock of 
defendant corporation, acquired certain business in 
good faith and without any intent of assisting de
fendant in evading liability under the contract. 

[3] !D.-CORPORATIONS-DISREGARDING 
CORPORATE EXISTENCE. 

Bad faith in one form or another must be 
shown before the court may disregard the fiction of 
separate corporate existence; and the mere fact that 
one or two individuals or corporations own all of 
the stock of a corporation is not of itself sufficient 
to cause the court to disregard the corporate entity 
of such corporation and to treat it as the alter ego of 
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the individual or corporation that owns its stock, 
but, in addition, it must be shown that there is such 
a unity of interest and ownership that the individu
ality of such corporation and the owner or owners 
of its stock has ceased, and it must further appear 
that the observance of the fiction of separate exist
ence would, under the circumstances, sanction a 
fraud or promote injustice. 

APPEAL from a judgment of the Superior 
Court of Los Angeles County. Edward T. Bishop, 
Judge. Affirmed. 

The facts are stated in the opinion of the court. 

*125 Meserve, Mumper, Hughes & Robertson and 
Baldwin Robertson for Appellant. 

Walter H. Hewicker and O'Melveny, Tuller & My
ers for Respondent. 

THE COURT. 
Plaintiff appeals from that portion of a judg

ment adverse to it, rendered in an action brought by 
plaintiff for damages for breach of a written con
tract by defendant. The appeal is taken on the judg
ment-roll alone so that none of the evidence pro
duced before the trial court is before us. Defendant 
has separately appealed from those portions of the 
judgment adverse to it. (See Hollywood Cleaning & 
Pressing Co. v. Hollywood Laundry Service, Inc. 
(L. A.No. 12345), post, p. 131 [ 17 Pac. (2d) 712].) 

*126 The facts giving rise to the controversy 
between the parties are as follows: 

On April 18, 1924, plaintiff and defendant 
entered into a written contract by the terms of 
which defendant agreed that for a period of ten 
years it would solicit, together with its general 
laundry business, dry cleaning, dyeing and pressing 
business, and would turn over to plaintiff exclus
ively all the dry cleaning, dyeing and pressing busi
ness it thus acquired. Defendant agreed that all dur-
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ing the term of the contract it would advertise for 
and solicit such business in order to secure the 
maximum thereof. The contract provided that the 
drivers of defendant should pick up the cleaning, 
dyeing and pressing work from its customers and 
should deliver the same to plaintiffs plant, and 
should redeliver the goods to the customers after 
plaintiff had completed it. Plaintiff agreed to fur
nish special accommodations at its plant for hand
ling the business secured by defendant. Defendant 
was to collect for the work, and to retain 37 1/2 per 
cent thereof for itself and to remit the balance to 
plaintiff. There was an express provision to the ef
fect that defendant "agrees to include in this agree
ment any other laundry plant that it may acquire 
during the continuation of this agreement, provided 
that any other agreement does not exist covering its 
dry-cleaning, dyeing and pressing business with the 
other laundry plant". 

For a short time after the agreement was 
entered into both parties lived up to its terms and 
conditions. The court found that about January, 
1925, defendant "without cause or justification 
breached said agreement and sent only a part of its 
dry-cleaning, dyeing and pressing business to the 
plant of plaintiff, and thereafter from on or about 
the 21st day of March, 1925, without cause or justi
fication defendant failed and refused, in all respects 
and in every respect, to comply with the terms of 
said written agreement". Plaintiff elected to treat 
the breach by defendant as terminating the contract, 
and brought this action. The trial court awarded 
damages to plaintiff, in the amount that it found 
plaintiff would have made as profit had the contract 
been fully performed. The correctness of that award 
is not involved on this appeal. Defendant has per
fected a separate appeal from that award. (Post, p. 
131.) The present appeal is concerned with the fol
lowing facts: The *127 trial court found that at the 
time the written contract was entered into all of the 
capital stock of defendant Hollywood Laundry Ser
vice, Incorporated, was owned either by Frank L. 
Meline, an individual, or Frank L. Meline, Inc., a 
corporation; that all of the capital stock of Frank L. 
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Meline, Inc., was then owned and is still owned by 
Frank L. Meline; that on various dates during the 
period included within the contract, Frank L. 
Meline, Inc., acquired all the capital stock and as
sets of four laundry companies; that defendant Hol
lywood Laundry Service, Incorporated, did not 
cause these laundries acquired by Frank L. Meline, 
Inc., to tum their dry-cleaning, dyeing and pressing 
business over to plaintiff; that if defendant had re
quired these newly acquired laundries to turn their 
dry-cleaning, dyeing and pressing business over to 
plaintiff during the term of this contract, plaintiff 
would have made a profit of approximately $10,000 
from such business. However, the trial court re
fused to include this amount as damages for the 
reason that it found that "it is not true that it was in
tended or contemplated by the parties hereto, or 
that said written agreement provided, that any other 
laundry plants acquired by either Frank L. Meline 
or Frank L. Meline, Inc., during the terms of said 
agreement should be included in the terms of said 
agreement of April 18, 1924". The trial court also 
found that "it is further true that defendant has not 
acquired any laundries since the execution of said 
agreement". 

Plaintiff has appealed solely from this portion 
of the judgment refusing to award damages for the 
failure of defendant Hollywood Laundry Service, 
Incorporated, to turn over to plaintiff the dry
cleaning, dyeing and pressing business of the four 
laundries acquired by Frank L. Meline, Inc. It is the 
contention of the plaintiff that under the above cir
cumstances a situation is presented where this court 
should hold, as a matter of law, that the separate 
corporate existence of Frank L. Meline, Inc., should 
be disregarded and that the laundries acquired by it 
must be deemed to have been acquired by defend
ant corporation within the meaning of the contract. 
Plaintiff asks that this be done, even though it 
failed to plead or prove, so far as the findings dis
close, that title was taken to the newly acquired 
laundries by Frank L. Meline, Inc., instead of in the 
name of Hollywood Laundry Service, Incorporated, 
with the intent *128 or for the purpose of evading 
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liability under the contract. For all that appears on 
the record before us the corporation Frank L. 
Meline, Inc., acquired these laundries in good faith 
without any intent of assisting defendant to evade 
liability under the contract. No facts are pleaded or 
found which would indicate that to recognize the 
separate corporate entities of the two corporations 
would, under the circumstances, sanction a fraud or 
promote injustice. It must be remembered that this 
appeal is taken on the judgment-roll alone. None of 
the evidence introduced before the trial court is be
fore us. 

(1) It is, of course, elementary that when an ap
peal is taken on the judgment-roll nothing can be 
assumed or considered that does not appear upon 
the face of the judgment-roll. All intendments and 
presumptions must be made in support of the judg
ment. 

(2) In the absence of any finding to the con
trary we must conclusively assume that Frank L. 
Meline, Inc., acquired these laundries in good faith 
and without any intent of assisting defendant in 
evading liability under the contract. The burden of 
proof to show the contrary was on the plaintiff and 
in the absence of a record, we must necessarily as
sume that plaintiff failed to sustain the burden im
posed upon it. Keeping these well-settled rules in 
mind, we can come to no other conclusion but that 
the judgment appealed from should be affirmed. 
The trial court expressly found that it was not inten
ded or contemplated by the parties to the contract 
that any laundries acquired by Frank L. Meline or 
Frank L. Meline, Inc., should be included within 
the contract. Under ordinary circumstances we 
would have to assume that the above finding was 
amply supported by the evidence. However, we 
find in the record a stipulation between counsel rep
resenting the respective parties to the effect that 
"no evidence whatever was offered or received dur
ing the trial of this action touching the intention or 
contemplation of the parties to the contract of April 
18, 1924, as to whether any other laundry plants ac
quired by either Frank L. Meline or Frank L. 
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Meline, Inc., during the term of said agreement 
should be included within the provisions thereof'. 
Assuming that this stipulation may be considered as 
properly before us (but see Spreckels v. Ord, 72 
Cal. 86 [ 13 Pac. 158]; Spinetti v. Brignardello, 53 
Cal. 281; People v. Hawes, 41 Cal. 632; 2 Cal. Jur., 
p. 519, sec. 258), a question we do not find *129 it 
necessary to now decide, we fail to see how the fact 
that that finding is unsupported by the evidence can 
assist the plaintiff. The finding that defendant did 
not acquire any new laundries stands unimpaired. 
All that the record shows, even if this last
mentioned finding were to be disregarded, is that 
the plaintiff corporation entered into a contract with 
defendant, Hollywood Laundry Service, Incorpor
ated; that all of the stock of defendant was owned 
either by Frank L. Meline or Frank L. Meline, Inc.; 
that Frank L. Meline owned all the stock of Frank 
L. Meline, Inc. What other stock was owned by 
Frank L. Meline, Inc., if any, does not appear. The 
contract purports to be between plaintiff and de
fendant alone. It does not purport to bind any other 
person or corporation, whatsoever. No facts are al
leged or found which would indicate that to recog
nize the separate corporate entities of the two cor
porations would sanction a fraud or promote an in
justice. In other words, plaintiffs contention nar
rows down to the contention that the separate cor
porate entities of the two corporations should be 
disregarded solely because all of the stock of de
fendant corporation is owned by another corpora
tion, Frank L. Meline, Inc., or by Frank L. Meline, 
and that the last-named party owns all the stock of 
Frank L. Meline, Inc. This has never been the rule 
in this state. 

(3) Whatever may be the rule in other jurisdic
tions, the rule is well settled in this state that the 
mere fact one or two individuals or corporations 
own all of the stock of another corporation is not of 
itself sufficient to cause the courts to disregard the 
corporate entity of the last corporation and to treat 
it as the alter ego of the individual or corporation 
that owns its stock. In addition it must be shown 
that there is such a unity of interest and ownership 
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that the individuality of such corporation and the 
owner or owners of its stock has ceased; and it must 
further appear that the observance of the fiction of 
separate existence would, under the circumstances, 
sanction a fraud or promote injustice. Bad faith in 
one form or another must be shown before the court 
may disregard the fiction of separate corporate ex
istence. 

In the leading case of Erkenbrecher v. Grant, 
187 Cal. 7, 11 [ 200 Pac. 641 ), the rule is stated as 
follows: 

"The finding of the trial court that the company 
acquired the notes because the then holder of them 
was pressing *130 plaintiff in his capacity as in
dorser for payment does not negative the separate 
entity of the company. In the absence of any dis
honest motive or intention to accomplish a wrong, 
and, as we have said, none was proven, we fail to 
discover any objection whatever to plaintiff direct
ing the company to purchase the notes. If it be as
sumed that he caused their purchase for the reason 
that it was not then convenient for him to meet his 
obligations as indorser, there would still be wanting 
the elements to which we have referred, and the 
presence of which we hold is essential to justify 
treating plaintiff and the company as identical-as 
a unit. In order to cast aside the legal fiction of dis
tinct corporate existence as distinguished from 
those who own its capital stock, it is not enough 
that it is so organized and controlled and its affairs 
so managed as to make it 'merely an instrumental
ity, conduit, or adjunct' of its stockholders, but it 
must further appear that they are the 'business con
duits and alter ego of one another', and that to re
cognize their separate entities would aid the con
summation of a wrong. Divested of the essentials 
which we have enumerated, the mere circumstance 
that all of the capital stock of a corporation is 
owned or controlled by one or more persons, does 
not, and should not, destroy its separate existence; 
were it otherwise, few private corporations could 
preserve their distinct identity, which would mean 
the complete destruction of the primary object of 
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their organization." 

In Wood Estate Co. v. Chanslor, 209 Cal. 241, 
245 [ 286 Pac. 1001 ], it is stated: "The law is well 
settled that, in order to cast aside the legal fiction of 
a distinct corporate existence, it must appear that 
the corporation is the business conduit and alter 
ego of its stockholders, and that to recognize it as a 
separate entity would aid in the consummation of a 
wrong. In other words, not only must it appear that 
one man or two men own the stock and control the 
policies, but it must also be shown that there is such 
a unity of interest and ownership that the individu
ality of such corporation and such person or per
sons has ceased; and it must further appear from the 
facts that the observance of the fiction of separate 
existence would, under the circumstances, sanction 
a fraud or promote injustice." (See, also, D. N. & E. 
Walter & Co. v. Zuckerman, 214 Cal. 418 [ 6 Pac. 
(2d) 251, 79 A. L. R. 329]; *131Minifie v. Rowley, 
187 Cal. 481 [ 202 Pac. 673]; Llewellyn Iron Works 
v. Abbott Kinney Co., 172 Cal. 210 [ 155 Pac. 986]; 
Wenban Estates, Inc., v. Hewlett, 193 Cal. 675 [ 
227 Pac. 723]; Ellet v. Los Altos Country Club 
Properties, 88 Cal. App. 740 [ 264 Pac. 270].) 

Under the principles enunciated in the above 
cases, and for the reasons already advanced it is ob
vious that on the record before us it is impossible 
for this court to disregard the separate existence of 
Frank L. Meline, Inc., and to treat it and the Holly
wood Laundry Service, Incorporated, as the alter 
ego of FrankL. Meline. 

For the foregoing reasons that portion of the 
judgment appealed from by plaintiff is hereby af
firmed. 

Rehearing denied. 

Cal. 1932. 
Hollywood Cleaning & Pressing Co. v. Hollywood 
Laundry Service 
21 7 Cal. 124, 1 7 P .2d 709 

END OF DOCUMENT 
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State Water Resources Control Board 
State of California 

Division of Water Rights 

*1 IN THE MATTER OF THE PETITION OF 
LINDSAY OLIVE GROWERS 

ORDER NO. WQ 93-17 

November 18, 1993 

Page 1 

For Review of Cleanup and Abatement Order No. 92-708 of the California Regional Water Quality Control 
Board, Central Valley Region. Our File No. A-823. 

BY THE BOARD: 
Lindsay Olive Growers seeks review of Cleanup and Abatement Order No. 92-708 (Order or CAO) issued by 
the Executive Officer of the California Regional Water Quality Control Board, Central Valley Region (Regional 
Water Board). The Order requires the City of Lindsay and the Petitioner to clean up and abate the effects of the 
discharge of wastewater to olive brine disposal ponds operated on behalf of Petitioner by the City. Petitioner has 
requested that it be removed from the CAO or that the CAO be rescinded. Petitioner argues that it was improp

erly named as a party to the Order and that the process by which the Order was issued violated legal require
ments. 

For the reasons hereafter stated, we find no defects with the Order or the process by which the Order was issued. 
We therefore affirm the Cleanup and Abatement Order issued by the Regional Water Board. 

I. BACKGROUND 

The City of Lindsay is in central Tulare County, about 15 miles east of Tulare, and about 15 miles southeast of 
Visalia. Petitioner's olive processing plant has been in the City since 1916. During operations, olive processing 

wastewater was generated which contained high amounts of dissolved solids. 

Wastewater from the plant is classified as "designated waste" in accordance with Title 23, Cal.Code of Regs. 
Section 2510 et seq. (Chapter 15). Designated waste is defined as "non-hazardous waste which consists of or 

contains pollutants which, under ambient environmental conditions at the waste management unit, could be re
leased at concentrations in excess of applicable water quality objectives, or which could cause degradation of 
waters of the State". 23 Cal. Code of Regs. § 2522(a)(l ). Wastewater sampling indicates that electrical conduct
ivity (EC) has ranged from 1,020 to 61,000 umhos/cm and chloride concentration has ranged from 80 milligrams 
per liter (mg/1) to 20, 700 mg/1. "Typical" EC of the wastewater has been above 4,000 umhos/cm and chloride 
has been above 1,000 mg/1. Background EC in the ground water is approximately 1,000 umbos/em, and chloride 
concentration is approximately 70 mg/1. The recommended drinking water standard for EC is 900 umhos/cm and 
for chloride is 250 mg/1, and the maximum allowable drinking water standard for EC is 1600 umhos/cm and 
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chloride concentration is 500 mg/1. 22 Cal.Code of Regs.§ 64473. 

Beginning in 1916, wastewater from Petitioner's plant has been discharged to the City sewer. That wastewater 
was in turn discharged from the Lindsay Sewage Treatment Plant to unlined ponds and fields. In 1962, the De
partment of Water Resources (DWR) determined that due to its salinity, the wastewater discharged by the Lind
say sewage treatment plant was unsatisfactory for most crops. DWR determined that approximately half the flow 
and most of the salt load to the City's sewage system was contributed by the Petitioner's plant. It also determined 
that ground water had been degraded by saline wastewater migration from the plant. 

*2 As a result of the DWR study, the Regional Water Board imposed waste discharge requirements (WDRs) on 
the City (Resolution No. 63-183) for the sewage effluent, which still contained the olive brine wastewater com
ponent. The WDRs set effluent limits for TDS, chloride, and sodium ratio. In order to comply with the WDRs, 
the City constructed four new ponds with compacted soil for the brine discharge. Wastewater from Petitioner 
was discharged to the sewer during low flow periods (i.e., early morning), and when it reached the sewage treat
ment plant, it was diverted to the brine ponds. The discharge was diverted to the new ponds when the EC ex
ceeded a certain level. During higher flow hours, domestic wastewater was discharged to unlined ponds and 
fields as it was before construction of the brine ponds. 

The plan was ineffective at preventing saline wastewater from being discharged with the domestic wastewater. 
In 1966, a series of inspections by DWR found chloride concentrations in the domestic wastewater ponds as 
high as 3,300 mg/1, well in excess of the 450 mg/1 effluent limit for chloride. As a result, the Regional Water 
Board adopted Cease and Desist Order (C & D) No. 67-84 on the City. 

In response to the C & D, the City built the present ponds exclusively to handle the brine wastewater from Peti
tioner's processing plant. The ponds were built between 1967 and 1974, and were lined with a single 10 mil PVC 
liner. At least one of the ponds (Pond F) was built by Petitioner at its own expense. In 1969, the City completed 
a dedicated outfall line from Petitioner's processing plant to the new ponds. One of the ponds (Pond D) was re
constructed in 1985 with a 30 mil "hypalon" liner. 

The ponds and outfall were financed by local bonds, and state and federal loans and grants. The City in turn as

sessed Petitioner for repayment of the local bonds and the state loans. As a result of this work, the Regional Wa
ter Board rescinded the C & D in 1971 (Order No. 71-331 ). 

In the early and mid 1980s, DWR determined that the disposal of Petitioner's brine wastewater at this site was 
continuing to impair ground water quality. Monitoring wells at the site exhibited salinities well in excess of 
background and drinking water standards. Ground water EC was measured as high as 14,000 umhos/cm and 
chloride concentration was measured as high as 5,705 mg/1. Numerous domestic and agricultural wells in the vi
cinity were polluted, with chloride concentrations as high as 5,686 mg/1 and EC as high as 14,900 umhos/cm. 
Ground water is the only drinking water source in the area. Odors had also become a perennial problem. Numer
ous complaints regarding odors generated by the ponds have been received each year from 1981 to 1992. The 

ground water pollution and odors were violations of the City's WDRs, which prohibited the creation of pollution 
or nuisance conditions. 

In 1984, the State Water Resources Control Board (State Water Board) revised Chapter 15 (then called 
"subchapter 15") standards for waste discharges to land. 23 Cal. Code of Regs. § 2510, et seq. The single-lined 
brine disposal ponds did not meet the minimum construction standards contained in Chapter 15 for containing 
designated waste (Class II surface impoundments). Therefore, in 1987, the Regional Water Board adopted 
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WDRs (Order No. 87-054) requiring the City to close or retrofit the ponds in accordance with Chapter 15. 

*3 In 1991 the Regional Water Board determined that the City had not complied with the 1987 WDRs. The 
Board adopted C & D Order No. 91-151 requiring the City to cease generation of nuisance odors, close or retro
fit the brine ponds in accordance with Chapter 15, develop a corrective action program for ground water remedi
ation, and evaluate alternatives for a water supply to affected private well owners. The C & D remains in effect. 

In 1992, the Executive Officer issued CAO No. 92-708 to the City and to the Petitioner. The Cleanup and 
Abatement Order required both parties to cease generation of nuisance odors, close or retrofit the ponds in ac
cordance with Chapter 15, develop a corrective action program for ground water remediation, and provide anal
ternative water supply to affected private well owners. It is this latest order which is the subject of this review. 

II. CONTENTIONS AND FINDINGS 

I. Contention: Petitioner contends that it is not a responsible party for contamination from the City of Lindsay's 
ponds because it discharges lawfully to Vaermitted municipal system. Such discharges, it argues, are exempted 
from regulation under the Water Code. [F a 1] 

Finding: The California Water Code does not insulate Petitioner from responsibility for the discharges to the 
City's sewage system. There is no express exemption, and the terms of Water Code Section 13304 are broad 
enough to include responsibility on behalf of Petitioner. 

Water Code Section 13304 authorizes the Regional Water Board to issue a CAO to any person who "discharges 
waste ... in violation of any waste discharge requirements" or any person who "causes or permits ... any waste to 
be discharged or deposited where it is, or probably will be, discharged into the waters of the state and creates, or 
threatens to create, a condition of pollution or nuisance." 

Petitioner argues that no WDRs were issued naming Petitioner, therefore it was never in violation of WDRs. 
That contention is true, but not relevant. Petitioner further argues that it never "caused or permitted" pollution of 
ground water at the Facility. Petitioner contends the City owned and operated the Facility, and Petitioner had no 
control over its operation, therefore Petitioner cannot be held liable for problems at the Facility. With this con
tention, under the facts of this case, we disagree. 

Petitioner argues that once it disposed of the waste in the City's sewer system, it "had no control over the treat
ment and handling of the waste." Petition at 8. The facts in the record belie this contention. The relationship 
between Petitioner and the City has been such that in effect Petitioner shared control of the operation of the Fa
cility. According to the 1968 contract between the City and Petitioner, the "size, dimension, design, and capacity 
of the industrial waste line" had to be mutually agreed upon by the City and Petitioner (then Consolidated Olive 
Growers). The Facilities described by the agreement were for the exclusive use of Petitioner, although the agree
ment allowed other users. Generally, all direct costs were to be paid by users of the system, i.e., Petitioner. Peti
tioner had to approve any additional industrial users of the system and the user fee charged those users. The 
maximum term of the bonds to be issued by the City to finance the ponds and the waste line was set at 25 years, 
and "[a]ny shorter term [was] at the sole discretion of' Petitioner. Petitioner was the sole user of a system that 
includes 190 acres of ponds and a dedicated outfall line between the plant and the ponds. A II costs for the sys
tem, including construction, operation, and maintenance expenses and repayment of construction bonds have 
been borne by Petitioner until it ceased operations in September 1992. Petitioner in fact built one of the ponds 
(Pond F) at its own expense. Petitioner controlled operation of the facility, repaying the debt incurred by the 
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City on its behalf, exercising prior approval over design, terms of the debt, and connection of additional users. 
The pollution has been caused by the high chloride concentration and EC from Petitioner's wastewater. 

*4 In short, the record demonstrates that: the Facility was constructed for the sole purpose of receiving Petition
er's wastewater; the Facility was financed by the City on behalf of Petitioner; all construction and operating ex
penses have been paid by Petitioner until it ceased operations; and the ground water pollution is due to waste 
from Petitioner. Based on such facts, it was appropriate to include Petitioner within the broad coverage of Water 

Code Section 13304. 

Petitioner also contends that its discharge to a community sewer system is insulated from liability under the Wa
ter Code and the Federal Clean Water Act. A discharger of wastewater to a community sewer system is notre
quired to file a report of waste discharge with the Regional Water Board. Water Code§ 13260(a)(I). However, 
the fact that Petitioner does not have to file a report of waste discharge does not insulate Petitioner from being 
subject to other sections of the Water Code. 

The Federal Clean Water Act does not apply in this case because no NPDES permit or other action under federal 
law is at issue in this case. 

Petitioner was properly named as a party to the CAO for cleaning up and abating the effects of the discharge to 
the ponds because it had caused or permitted wastewater with high chloride concentrations and EC to be dis

charged or deposited in unlined and inadequately lined ponds, where it was discharged into the ground waters of 
the State and created a condition of pollution and nuisance. 

2. Contention: Petitioner argues that it cannot be responsible for cleanup and abatement of the ponds, because 
Water Code Section l3304(t) states that cleanup and abatement orders cannot impose any new liability for acts 
occurring before January I, I981. 

Finding: This contention is incorrect for two reasons. First, the record clearly reflects that new contamination 
and nuisance conditions have occurred since 1981. In addition, discharges which caused nuisance conditions pri
or to 1981 did not comply with the existing law at that time. 

The ponds were constructed in 1969, and contamination was documented before 1981. Petitioner argues that the 

Facility was in compliance until 1985 when Chapter 15 was adopted, and that any pollution reaching ground wac 
ter at the site is most likely due to waste deposited prior to 1981. Petitioner contends that since actions under 
Section 13304 do not impose any new liability for acts occurring before January I, 198I if the acts were not in 
violation of laws and regulations at the time they occurred, a CAO cannot be applied to Petitioner in this case. 

The record does not support Petitioner's contention that all pollution of ground water has resulted from waste 
discharged prior to 1981. Much of the ground water pollution at the Facility is due to leakage of brine waste 
from the ponds after 1981 (and 1985). Many of the ponds have contained wastewater continuously since 1981. 
Ground water quality in a monitoring well adjacent to these ponds (MW-20) has continued to decline since the 
well was installed, while ground water quality in a well adjacent to ponds dry since 1985 (MW-06) has im
proved. This evidence indicates that the ponds are still leaking and polluting ground water. In addition, the 
ponds have created nuisance odor conditions every year since 1981. 

*5 Second, though Water Code Section 13304(t) limits strict liability for acts before January 1, 1981, it does not 
limit liability for acts that were in violation of existing laws or regulations at that time. The leakage and poilu-
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tion which resulted from Petitioner's discharge before 1981 was a violation of the law in existence at the time. 
Since 1872, California law has prohibited the creation of a public nuisance. In 1925, water pollution was held by 
the courts to be a public nuisance. And since 1949, California law has expressly prohibited any discharge of 
waste in a manner which results in pollution, contamination, or nuisance. Additionally, the Porter-Cologne Wa
ter Quality Act of 1969 defined nuisance and authorized Regional Water Boards to order cleanup. The definition 
included anything that: (I) is injurious to health, or is indecent or offensive to the senses, or an obstruction to the 
free use of property, so as to interfere with the comfortable enjoyment of life or property; (2) affects at the same 
time an entire community or neighborhood, or any considerable number of persons, although the extent of the 
annoyance or damage inflicted upon individuals may be unequal; and (3) occurs during or as a result of the treat
ment of wastes. 

It is clear from the facts that the Petitioner wastewater disposal meets the definition of a nuisance under the 1969 
law: Petitioner's wastewater was piped to the brine ponds; the wastewater was "treated" by aeration and evapor
ation; the "treated" wastewater polluted the ground water, producing high chloride concentrations and EC and 
creating odors which were offensive to the senses; and domestic and agricultural wells in the community were 
adversely impacted. 

Evidence in the record indicates that the ponds were leaking and polluting ground water before, during, and after 
1981. Odors from the facility have created documented nuisance conditions every year since 1981. Nuisance 
conditions, leakage, and pollution which occurred before 1981 was a violation of statutes in existence at the 
time, and was actionable under law at the time. Thus, Petitioner's contention that Water Code Section 13304(f) 
insulates it from responsibility is without merit. 

3. Contention: Petitioner argues that it cannot be named as a responsible party in the CAO because the Tulare 
County Superior Court has already ruled on the question of Petitioner's liability. 

Finding: The Superior Court's ruling is not dispositive here, because (1) the court case did not involve the Re
gional or State Water Board as a party, and (2) the burden of proof in the private litigation is different from the 
showing that the Regional Water Board needs to include a party in a CAO. In private litigation initiated by 
landowners with polluted wells, the Superior Court held that the City, not the petitioner, was responsible for the 
pollution. Petitioner seeks to assert the legal doctrine of res judicata against the Regional Water Board. That 
doctrine allows a ruling in one case to be used in a different case either against the same parties or against differ
ent parties under very limited circumstances. The fact that the Board was not a party to the earlier litigation, and 
the different burdens of proof involved preclude the use of the doctrine in this case. That ruling is binding only 
on the parties involved, and does not preclude the Regional Water Board from proceeding with the cleanup and 
abatement order against Petitioner. 

*6 4. Contention: Petitioner contends that the CAO was improperly issued by the Regional Water Board 
staff-not the Executive Officer-an action which is an impermissible delegation of authority. 

Finding: The CAO was was properly issued by the Executive Officer of the Regional Water Board. This conten
tion is really two separate arguments. First, petitioner claims that the signature on the CAO was not the Execut
ive Officer's but was instead signed by the Principal Engineer for the Fresno office. Petitioner was correct in as
serting that the Principal Engineer cannot issue a CAO, but that did not happen here. The CAO was signed by 
the Principal Engineer on behalf of the Executive Officer. It was the Executive Officer's signature line, and the 
order went out under the Executive Officer's name. The Principal Engineer is authorized to sign documents in 
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the Executive Officer's absence. There is nothing improper in this case. 

Petitioner also argues that the CAO was, in effect, an amendment of the cease and desist order that had been is
sued against the City, and as such, could be issued only after a hearing by the Regional Water Board. Thus, Peti
tioner contends that no staff, not even the Executive Officer, could issue the Order. 

Cleanup and Abatement Order No. 92-708 did not modify either the C & D or the WDRs regulating the facility, 
and did not affect either of their requirements or applicability. The Order was a CAO issued pursuant to Water 
Code Section 13304. All actions required by the CAO are designed to clean up or abate the effects of the dis
charge of wastewater from Petitioner's plant, and fall within the authority of a: CAO as established by statute. 
The Water Code allows delegation of the issuance of a CAO to the Executive Officer. The Regional Water 
Board has in fact delegated duties and powers to the Executive Officer, which include issuance of a CAO, in 
Resolution No. 70-118. In the absence of the Executive Officer, the Assistant Executive Officer, or in his/her 
absence, the Principal Engineer may sign for the Executive Officer. The Principal Engineer of the Fresno office 
signed the CAO upon authorization of the Executive Officer. 

Finally, it must be noted that the Regional Water Board held a hearing on October 23, 1992 to consider amend
ments of the time schedules contained in the CAO. At the close of the hearing, the Regional Water Board noted 
to maintain the timetable, thus ratifying it. 

5. Contention: Petitioner claims that the lack of a hearing before issuance of the CAO violated its constitutional 
right to due process. 

Finding: There is no constitutional defect either with the CAO process or with the process afforded to Petitioner. 
Petitioner argues that the issuance of the CAO was an action that required a public hearing, under the California 
and U.S.Constitutions. However, no hearing was held, and there was no provision for an automatic hearing tore
view the administrative action. Therefore, Petitioner argues that its due process rights were violated. 

*7 Following issuance of the CAO, Petitioner requested a hearing before the Regional Water Board to recon
sider the dates and time schedules in the CAO. Board staff responded by scheduling a hearing at the next regular 
Board meeting (October 23, 1992). This hearing was held as mentioned above. Petitioner did not attend. Addi
tionally, Water Code Section 13320 provides that any party may petition the State Water Board for review of a 
Regional Water Board action or failure to act. Petitioner has exercised this option, and is receiving its second 
opportunity for review. There is no constitutional violation here. 

6. Contention: Petitioner contends that the CAO was issued in violation of California Environmental Quality Act 
(CEQA). 

Finding: The CAO cites 14 Cal.Code of Regs. Section 1532l(a) to reference the categorical exemption from 
compliance with CEQA. Petitioner suggests two other exemptions that might also apply: 14 Cal.Code of Regs. 
Sections 15307 and 15308. Petitioner then argues why these sections would not be appropriate. These sections 
may or may not have applied in this case; however, the Regional Water Board relied on the cited section. 

Petitioner argues that in any case an exemption only applies when "it can be seen with certainty that there is no 
possibility that the activity in question may have a significant effect on the environment." Petitioner argues that 
the CAO may have significant impacts on the environment (e.g., through closure of the ponds), and therefore the 
exemptions should not have applied. 
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The issuance of an enforcement order is categorically exempt from CEQA in accordance with 14 Cal.Code of 
Regs. Section 15321 and Public Resources Code Sections 21083 and 21087. While some of the alternatives 
which petitioner may choose to comply with the CAO may have "a significant effect on the environment," these 
alternatives are by no means the only ones available to the petitioner. Independent CEQA review will occur at 

the time that Petitioner chooses a remedy and seeks the approriate permits and approvals. If the chosen alternat
ives will indeed have a significant adverse affect on the environment, then a categorical exemption would be in
appropriate. At this time, however, the Regional Water Board is simply instructing Petitioner to clean up and 
abate the effects of the discharge, without specifying manner of compliance. At this stage it is unlikely that 
cleanup and abatement itself will have an adverse impact on the environment. The Regional Water Board action 
was properly exempt from CEQA according to Section 15321(a). 

7. Contention: Petitioner was not named in Cease and Desist Order 91-151 issued in 1991, nor in any of the pri
or orders issued by the Regional Water Board governing discharges to the Lindsay Ponds and, thus, is not re
sponsible for any violations of any conditions in such orders or for failure to act thereon. 

Finding: Cease and Desist Order No. 91-151 was issued in accordance with Water Code Section 13301 against 
the City for failure to comply with WDRs Order No. 87-054. A C & D can only be issued for violations of 
WDRs. Since Petitioner was not issued WDRs, it was not subsequently named on the C & D. 

*8 Petitioner is correct in its assertion that it is not responsible for violations of the C & D Order No. 91-151 or 
the WDRs on which the C & D was based. However, the Board's issuance of a C & D against the City for pollu
tion from the brine ponds does not preclude the Board from issuing a CAO to Petitioner if the criteria estab
lished in Water Code Section 13304 are met. The findings in CAO No. 92-708 meet the criteria of Water Code 
Section 13304. 

The CAO does not hold Petitioner liable for violations of WDRs. Instead, Petitioner is named as a party to the 
CAO because it caused or permitted ... olive brine waste to be discharged into waters of the State and created 
conditions of pollution and nuisance. As discussed above, Petitioner's plant was the sole source of all wastes dis
charged to the ponds, and the pollution at the Facility is due the Petitioner wastewater. 

IV. ORDER 

IT IS HEREBY ORDERED that the Cleanup and Abatement Order is affirmed. 

FNal. All contentions not discussed in this order are denied for failure to raise substantial issues appropriate for 
review. Title 23, California Code of Regulations, Section 2052(a)(l). People v. Barry (1987) 194 Cal.App.3d 
158, 139 Cal.Rptr. 349. 

1993 WL 522521 (Cal.St.Wat.Res.Bd.) 
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*1 IN THE MATTER OF THE PETITIONS OF COUNTY OF SAN DIEGO, CITY OF NATIONAL CITY, 
AND CITY OF NATIONAL CITY COMMUNITY DEVELOPMENT COMMISSION 

Order No. WQ 96-2 
Our File Nos. 

A-898, A-973, A-980, A-980(a), and A-980(b) 

February 22, 1996 

For Review of Waste Discharge Requirements Order No. 88-57, Addenda Nos. 2 and 4, and Cleanup and Abate
ment Order No. 95-66 of the California Regional Water Quality Control Board, San Diego Region 

BY THE BOARD: 
This order addresses five petitions filed by three separate entities concerning waste discharge requirements 
(WDRs) and a cleanup and abatement order (CAO) issued by the California Regional Water Quality Control 
Board, San Diego Region (SDRWQCB). The matters have been consolidated for consideration b1 the State Wa
ter Resources Control Board (SWRCB) because they are closely related factually and legally.[FN ] 

These matters involve a complex procedural history involving several parties and several SDRWQCB orders. 
Despite this procedural complexity, the essential question is whether each of the petitioners, having had some 
level of involvement with a landfill known as the Duck Pond Landfill, is appropriately named in a WDR order 
or a CAO regarding water quality problems at the landfill. The three petitioners are San Diego County (County), 
the City of National City (City), and the City ofNational City Community Development Commission (CDC or 
Commission). Boulevard Investors owns land overlying the landfill, but has not challenged inclusion in the or
ders. 

I. BACKGROUND 

The County operated the Duck Pond Landfill, a small, 2 1/2-acre site, under a lease between 1960 and 1963 as a 
disposal site for nonhazardous municipal waste pursuant to SDRWQCB WDR Order No. 60-R26. The County 
was the landfill's only operator. The landfill ceased accepting waste in 1963. Thereafter, the SDRWQCB rescin
ded Order No. 60-R26 by its issuance of Order No. 73-12. The property apparently sat vacant in a post-closure 
state for some two decades following its closure. 

Around 1984 the CDC became involved in a plan to purchase the property in order to develop the National City 

Mile of Cars. Under the plan, the Commission would purchase the property from the County and later transfer 
the property to a private investor who would actually develop the property. The Commission proceeded to buy 

the property, and later sold it to Boulevard Investors (the present owner of much of the property) who sub-
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sequently built a car dealership on part of the property. 

In 1987 the SDRWQCB adopted WDR Order No. 87-55, which named the City of National City[FN2] as operat
or of the Duck Pond Landfill, assigning to the City the responsibility to properly maintain the site in an adequate 
post-closure condition as required by Title 23, Division 3, Chapter 15 (Post-Closure Regulations). Generally, the 
SDRWQCB order requires ongoing surface and subsurface monitoring and surface maintenance. Upon convey
ance of the property to Boulevard Investors, Addendum No. 1 to Order No. 87-55, dated April 24, 1988, was ad
opted by the SDRWQCB, replacing National City with Boulevard Investors as the entity solely responsible for 
post-closure maintenance. According to the SDRWQCB and the CDC, Boulevard Investors was expected to as
sume responsibility for known problems with the landfill, including subsidence resulting in ponding of stormwa
ter, leaking sewer lines beneath the surface, and other potential water quality concerns. 

*2 Several years later, according to the SDRWQCB, monitoring reports disclosed evidence of impacts upon the 
water quality beneath the site, apparently caused by the landfill. The record in this matter contains documenta
tion of communications between the SDRWQCB and the parties regardinf the apparent leakage from the land
fill, and efforts of the SDRWQCB staff to compel responsive action. [FN3 Given this evidence of water quality 
problems, in January 1994, the SDRWQCB notified the parties of its intent to again modify the WDRs by in
cluding the names of all the parties having previous involvement with the property as responsible under the post
closure WDRs. 

A hearing was held on February 10, 1994, and Addendum No. 2 to Order No. 87-55 was adopted by the 
SDRWQCB. Finding No. 5 of that Addendum indicates that the City, the CDC and Boulevard Investors are 
named in the WDRs because of their status as prior or current landowners. Finding No. 6 makes clear that the 
County is named as the only o[Perator of the landfill. The County of San Diego filed a petition contesting the ad
dendum (Petition No. A-898). N4] 

On May 3, 1995, the SWRCB held a workshop to consider a draft order which would have removed the County 
as a responsible party under the WDRs. During the workshop, the SDRWQCB notified the SWRCB and the 
parties that it was planning to issue a cleanup and abatement order naming the County as a discharger. On May 
5, 1995, the SDRWQCB's Executive Officer issued Cleanup and Abatement Order No. 95-66 naming all four 
parties in this matter as dischargers: the County, the City, the CDC, and Boulevard Investors, Inc. The 
SDRWQCB itself, following a hearing held on June 8, 1995, affirmed the cleanup and abatement order. 

Also following the SWRCB's workshop, the SDRWQCB took two additional actions regarding WDR Order No. 
87-55, which resulted in no net effect on the parties' status under the order. On May 12, 1995, it adopted Ad
dendum No.3, which removed the CDC as a responsible party under the WDRs, and on Map 16j 1995, it adop
ted Addendum No.4, which put the CDC back in as a responsible party under the WDRs.[ N5 Shortly there
after, the CounPN the CDC, and the City each filed petitions challenging their respective inclusion in the WDRs 
and the CAO.[ 61 

Boulevard Investors filed an opposition to the County's petition. 

II. CONTENTIONS AND FINDINGS 

In summary, the three local government agencies argue that the SDRWQCB acted improperly by naming them, 
respectively, as dischargers under the WDRs and the CAO. All three argue that they should not be named in 
either order. This order first examines contentions regarding the petitioners' responsibilities under the WDRs, 
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then turns to the CAO issues. 

1. Contention: The County contends that it should not be named a "discharger" in the post-closure WDRs for the 
Duck Pond Landfill since its activities at the landfill ceased over twenty years ago. The CDC contends that, as a 
prior owner having terminated its involvement with the landfill several years ago and never having operated the 
landfill, it is not properly named in the WDRs. The City asserts that it should not be named in the WDRs be
cause its involvement with the landfill has been even more limited than that of the other petitioners. 

*3 Finding: The record indicates that, in issuing its orders, the SDRWQCB has attempted to address actual, cur
rent clean-up needs. In addition, since the site happens to be a landfill, the SDRWQCB has sought to impose 
upon the parties the responsibility of assuming duties required by Title 23, California Code of Regulations, 
Chapter 15. The SDRWQCB's response to the petitions (memorandum dated October 10, 1995) states, in part, at 
page 3: 

"The purpose of naming the four responsible parties (Boulevard Investors, the County, the CDC, and the 
City) as dischargers in Order No. 87-55 is to ensure compliance with ongoing post-closure maintenance and 
monitoring requirements and prevent further degradation of the site." 

The approach taken by the SDRWQCB, to broadly name all parties in both the WDRs and the CAO, unnecessar
ily blurs a purposeful distinction between WDRs and CAOs. 

Water Code Section 13260 provides, in part, that the following persons must apply for, and obtain WDRs: 
"(1) Any person discharging waste, or proposing to discharge waste, within any region that could affect the 
quality of the waters of the state, other than into a community sewer system. 
"(2) Any person who is a citizen, domiciliary, or political agency or entity of this state discharging waste, or 
proposing to discharge waste, outside the boundaries of the state in a manner that could affect the quality of 
the waters of the state within any region. 
"(3) Any person operating, or proposing to construct, an injection well." 

Water Code Section 13263 provides in part: 
"(a) The regional board, after any necessary hearing, shall prescribe requiJ;ements as to the nature of any 
proposed discharge, existing discharge, or material. change therein, except discharges into a community sew
er system, with relation to the conditions existing from time to time in the disposal area or receiving waters 
upon, or into which the discharge is made or proposed." 

The language of Water Code Sections 13260 and 13263 suggests that WDRs are applicable to proposed or cur
rent controlled discharges, as opposed to past discharges. 

On the other hand, Water Code Section 13304 provides: 
"Any person who has discharged or discharges waste into the waters of this state in violation of any waste 
discharge requirement or other order or prohibition issued by a regional board or the state board, or who has 
caused or permitted, causes or permits, or threatens to cause or permit any waste to be discharged or depos
ited where it is, or probably will be, discharged into the waters of the state and creates, or threatens to cre
ate, a condition of pollution or nuisance, shall upon order of the regional board, clean up the waste or abate 
the effects of the waste .... " 

Water Code Section 13304 is broader in its coverage than Sections 13260 and 13263. It applies to discharges 
that are past discharges, and clearly applies to uncontrolled, intentional, or negligent releases. In previous or-
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ders, the SWRCB has made known its intention to maintain a distinction between WDRs and CAOs. In one case, 
the SWRCB reversed a Regional Water Quality Control Board decision to use WDRs to require investigation 
and cleanup of sites where extensive investigation and cleanup activities are involved. In Countv of Santa Clara. 
et al., Order No. WQ 86-8 (Footnote No. 11), the SWRCB indicated that the proper action to effectuate cleanup 
in most cases is adoption of a CAO rather than WDRs.) Again, in Vallco Park. Ltd., Order No. WQ 86-18 
(Footnote No. 1), and in Prudential Insurance Company of America, Order No. WQ 87-6 (Footnote No. 2), the 
SWRCB made it clear that a CAO issued in accordance with Water Code Section 13304 is the appropriate 
means to require clean-up actions, not WDRs. 

*4 The Duck Pond Landfill matter clearly involves a clean-up situation. The clean-up issues appear paramount 
to the closure and post-closure maintenance requirements of Chapter 15. In such a situation, the most appropri
ate regulatory approach is to issue one order, a CAO, to deal with both issues. [FN7] 

Having concluded that a CAO is the most appropriate action to comprehensively deal with the water quality is
sues at the Duck Pond Landfill, the WDRs should be rescinded. Applicable provisions from the WDRs should 
be added to the CAO to address the closure and post-closure maintenance issues. Because the WDRs are being 
rescinded, this Board need not resolve petitioners' questions as to whether they can legally be named in the 
WDRs. 

We now turn to the issues involving who is appropriately named in the CAO. Each party's responsibility will be 
taken up in tum. 

2. Contention: The County contends that it should not be named as a discharger in the CAO because it has not 
discharged into the ground water at the site, nor is it currently discharging. Furthermore, according to the 
County, any pollution at the site was caused by subsequent owners' and operators' lack of proper maintenance. 
Finally, the County argues that Water Code Section 13304(f) prevents the SDRWQCB from imposing liability 
upon the County for pre-1981 conduct. 

Finding: The SWRCB disagrees. The County was the sole operator of the landfill during its active life. There is 
no dispute in the record that its placement of waste during 1960-1963 (perhaps combined with faulty surface 
maintenance) caused the current conditions at the site, which include volatile organic compounds detected at el
evated levels, particularly in Monitoring Wells 6 and 7. It is clear that under Water Code Section 13304, any 
person whose action is the direct cause of a waste discharge is properly included in a CAO. Lake Madrone Wa
ter District v. Department of Water Resources Control Board (1989) 209 Cal.App.3d 163, 246 Cal.Rptr. 894. 
The fact that there were other exacerbating factors, such as faulty surface maintenance, does not absolve the 
County of its liability. 

Finally, the County's argument that Water Code Section 13304(f) provides a shield to liability, is unmeritorious. 
That section provides that acts occurring prior to 1981, if lawful then, do not become unlawful by virtue of Wa
ter Code Section 13304. The County's placement of waste in a landfill, as the County suggests, is not the con
duct with which the CAO is concerned. It is the release of pollutants associated with that waste into the ground 
water that is the subject of the CAO, and that release is a violation of law. Since 1872, California law has pro
hibited the creation or continuation of a public nuisance. See Civ. Code§ 3490. Water pollution can constitute a 
public nuisance. See People v. Truckee Lumber Co., 116 Cal. 397, 48 P. 374 (1897). A successor property own
er who fails to abate a continuing nuisance created by a prior owner is liable in the same manner as the prior 
owner. See City of Turlock v. Bristow, 103 Cal.App. 750, 284 P. 962 (1930). Additionally, since 1949, Califor-
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nia law has prohibited the discharge of waste in any manner which will result in a pollution, contamination, or 
nuisance. Health and Saf. Code§ 5411. See also Gov. Code§ 12608 and Fish and G. Code§ 5650. 

*5 For these reasons, it was appropriate for the SDRWQCB's CAO to include the County, the landfill's only op
erator, as a discharger. 

3. Contention: The City contends that it should not be named as a discharger in the CAO because, at most, it has 
been an easement holder for public right of way (30th Street) adjacent to the landfill. 

Finding: The SWRCB disagrees. The SDRWQCB's CAO indicates (at Finding No. 7) that the City is named be
cause of its easement of and authority to control and maintain 30th Street, which overlies part of the landfill. 
Furthermore, according to the SDRWQCB, improper maintenance of the roadway, sewage, and stormwater col
lection systems operated by the City have contributed to the pollution problems at the landfill. The City counters 
that it is not responsible for the sewer line beneath the landfill and that the maintenance of the street and the 
stormwater collection system has not contributed to pollution at the landfill. Also, control over the easement 
alone should not serve as the basis for naming the City. 

Thirtieth Street overlies part of the landfill. During the SDRWQCB's hearing on this matter, information was 
presented to the SDRWQCB showing that subsidence of landfill material beneath the roadway was contributing 
to runoff coming from the street to the uncapped landfill surface. While the City's contribution to the effects of 
landfill discharges to the ground water in this regard may be relatively minor, it is apparent that the City's parti
cipation in the remediation effort will be necessary. In the absence of any other entity otherwise responsible for 
the roadway, the Cit['s control of the roadway by easement is properly relied upon by the SDRWQCB to name 
the City in the CAO. FN8] 

4. Contention: The CDC contends that it should not be named as a discharger because it was only an owner of 
the property for a "relatively short period of time", and that it neither discharged pollutants on the property nor 
exacerbated the existing problems. It further argues that the fact that it filed the Report of Waste Discharge, in 
application for WDRs in 1986, does not make it responsible. The CDC argues that it ended its obligations when 
it sold the property to Boulevard Investors on the condition that the latter assume full responsibility to address 
all regulatory requirements. It relies on the SWRCB's decision in Wenwest. Inc., (Order No. WQ 92-13) for the 
proposition that, as a short-term owner, it assumed no clean-up responsibility. 

Finding: The SWRCB disagrees. First, the Wenwest case is inapplicable to this matter because factors on which 
that decision turned are not present in this matter. In the Wenwest case, short-term ownership meant four 
months. Here, the CDC held title to the property for the two-year period between 1986 and 1988. More signific
antly, several other responsible parties were available to address the environmental concerns. Here, relatively 
few are available. Additionally, the CDC filed a report of waste discharge in 1986, which led to the issuance 
(albeit to the City) ofWDR Order No. 87-55 under which the CDC was to undertake some action to address the 
post-closure needs. This indicates an intent to assume such responsibility, and supports a conclusion that it is 
more than a mere short-term owner who intended to quickly sell to another. 

*6 The CDC's argument that its sale of the property to Boulevard Investors on the condition that the latter as
sume environmental responsibilities relieves it of responsibility, is without merit. While the CDC may be able to 
pursue this argument against Boulevard Investors in a court of law, the argument does not make it inappropriate 
for the SDRWQCB to name all parties for which there is a reasonable basis_[FN9] 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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III. CONCLUSIONS 

1. Order No. 87-55 and its addenda should ee rescinded and incorporated into CAO No. 95-66. 

2. CAO No. 95-66 appropriately includes the County as a discharger. 

3. CAO No. 95-66 appropriately includes the City as a discharger. 

4. CAO No. 95-66 appropriately includes the CDC as a discharger. 

IV. ORDER 

IT IS HEREBY ORDERED that the SDRWQCB's Order No. 87-55 and its addenda are rescinded. 

IT IS FURTHER ORDERED that all of the terms and provisions of Order No. 87-55 and its addenda are incor
porated into CAO No. 95-66. 

AYE: 

John P. Caffrey 

Marc Del Piero 

James M. Stubchaer 

John W. Brown 

NO: 

None 

ABSENT: 

None 

ABSTAIN: 

Mary Jane Forster 

FN1. The SWRCB's regulations permit consolidation of legally or factually related cases. 23 Calif Code Regs. § 
2054. Although the time for formal disposition of the County's first petition (A-898) has elapsed, we have elected 
to review the SDRWQCB's action on our own motion. Water Code§ 13320. 

FN2. The order names the City of National City, despite the fact that it was the CDC that purchased, owned, and 
later sold the property. This action fails to recognize the fact that the City and the CDC are apparently legally 
separate, individually viable entities. Evidently, the City failed to take action to correct the SDRWQCB's action 

in naming it--instead of the CDC--as the discharger responsible for WDR Order No. 88-57. While there is some 
confusion in the SDRWQCB record (prior to issuance of Addendum No. 4) regarding the City's and the CDC's 

status, it is not an issue in these consolidated petitions. 

© 201 I Thomson Reuters. No Claim to Orig. US Gov. Works. 
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FN3. The record contains numerous items of correspondence in this connection. For example, the SDRWQCB 
sent a letter to the CDC on April 3, 1991; another was sent to Boulevard Investors on April 26, 1991, transmit
ting an Administrative Civil Liability Complaint; and Mr. Herbert Fox, of Boulevard Investors, wrote the 
SDRWQCB concerning his efforts to comply on May 7, 1991. 

FN4. Neither the City nor the CDC filed a petition regarding Addendum No. 2. 

FN5. Addendum No. 3 was the result of the SDRWQCB's apparent belief at that time that the CDC was not leg
ally separate from the City and, therefore, was superfluous. Addendum No.4 reflects the SDRWQCB's corrected 
interpretation that the CDC is a legally separate entity and, therefore, must be included in the WDR as a re
sponsible party. 

FN6. The County filed a second petition challenging its inclusion in the CAO (Petition No. A-980(b)); the City 
petitioned its inclusion in the CAO and the WDRs (Petition No. A-980(a)); the CDC filed a petition challenging 
its inclusion in the WDR (Petition No. A-973) and in the CAO (Petition No. A-980). The CDC and the City re
quested that the SDRWQCB's orders be stayed to the extent that they are included in such orders. By letter dated 
September 11, 1995, the Office of the Chief Counsel notified the CDC and the City that their requests for stay 
were incomplete, and extended an opportunity to submit further documentation. No response having been re
ceived, those stay requests are deemed abandoned and, if not, then denied for failure to submit the necessary 
documentation. 

FN7. This approach is consistent with Chapter 15 requirements. Chapter 15 requires the issuance of a cease 
and desist order to provide for early closure of waste management units in order to prevent violation of WDRs 
at active sites. 23 Calif Code Regs. § 2593. Such orders are to include closure and post-closure plans. Where 
the site is no longer active, issuance of a CAO to deal with both clean-up issues and closure and post-closure 
maintenance activities is appropriate. 

FN8. It is not within the authority of the SWRCB or the SDRWQCB to apportion responsibility for the remedi
ation activities. However, principles of equity would dictate that the City should not have to bear a substantial 
portion of the cost of the overall remediation effort at the landfill as a consequence of its easement authority. 

FN9. The fact that CDC is a public agency does not alter its responsibility. 

1996 WL 101751 (Cal.St.Wat.Res.Bd.) 
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BEFORE: [*I] W. Don Maughan, Edwin H. Finster, Eliseo M. Samaniego, Darlene E. Ruiz 

OPINIONBY: BY THE BOARD 

OPINION: 

Page I 

On March 11, 1988, the Regional Water Quality Control Board, Santa Ana Region (Regional Board) adopted 
Cleanup and Abatement Order 88-10. The Order provides for the cleanup of soil and groundwater contaminated by 
perchloroethylene (PCE) at a site where dry cleaning businesses had operated for many years. PCE is commonly used 
as a dry cleaning solvent. The property is located at 14072 Magnolia Avenue in the City of Westminster (the Property). 
The dischargers named in the order include New Fashion Cleaners, Inc., which operated a dry cleaning business on the 
Property (New Fashion) and Spic & Span, Inc. and S & S Enterprises, Inc. (collectively referred to as Spic & Span). 
Spic & Span leased a building on the Property and its subsidiary, S & S Enterprises, Inc., operated a dry cleaning 
business there. Spic and Span and S & Shave petitioned the State Board for review of Order No. 88-10. Also named as 
dischargers were Arthur Spitzer, Harvey Jack Muller and Bettina Brendel, who are the owners of the Property (referred 
to collectively, along with all their predecessors in [*2] interest, as the Owners). They have also petitioned the State 
Board for review of Order No. 88-10. Sol E. Tunks and Ed Tsuruta (formerly T & F, Inc.) are lessees of the Property 
under a ground lease and they subleased the property to the dry cleaners. They were also named as dischargers but are 
not petitioners. 

After Order 88-10 was issued, the Regional Board learned that New Fashion had been acquired by Aratex, Services 
Inc. (Aratex). On July 8, 1988, the Regional Board adopted Cleanup and Abatement Order 88-69 to include Aratex. 
Aratex has petitioned the State Board for review of both Orders No. 88-10 and 88-69 (Cleanup and Abatement Orders 
88-10 and 88-69 are referred to collectively as the Orders). 

Because Order 88-69 was adopted after Spic & Span and Owners had filed petitions and because Orders No. 88-69 
merely amends Order No. 88-10, their petitions will be reviewed as applicable to both Orders. 

I. BACKGROUND 
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On July 6, 1987 a construction contractor discovered a manhole cover which was part of an old subsurface disposal 
system on the Property. The contractor was working for Shopwest Partners, Ltd. (the successor in interest of Los 
Angeles Land Company, collectively [*3] referred to as L.A. Land) which was developing the Property as a shopping 
center. Further investigations would disclose that the soils around the disposal system were contaminated with PCE and 
that there was a pollution plume extending approximately 250 feet from the disposal system. On March 11, 1988, the 
Regional Water Quality Control Board, Santa Ana Region issued Cleanup and Abatement Order 88-10, requiring 
numerous parties to provide for the cleanup of the PCE. The dispute under review here encompasses the responsibilities 
of the many individuals and business entities that have owned or occupied the Property, and their successors in interest. 

The history of ownership and possession of this Property is complex and that history is an important element of this 
case. 

In 1959, the Owners leased the Property to Ed Tunks and Martha E. Tunks for a period of75 years. n1 The Tunks' 
then assigned their ground lease toT & F, Inc. (T & F) n2 

[*4] 

n1 The owners in 1959, were Arthur Spitzer and his wife, Bettina Brendel. During the term of the ground 
lease, Arthur Spitzer's ownership interest in the Property was assigned to the Ann Violet Spitzer Lucas Trust. 
The trustees of the Trust are Arthur Spitzer and Jack Harvey Muller. Mr. Spitzer and Mr. Muller are named in 
the Cleanup and Abatement Order as trustees of the Trust. Bettina Brendel's ownership was continuous through 
the date of the Cleanup and Abatement Order. They are referred to in this order collectively as the Owners. 

n2 T & F, Inc. dissolved in 1987 and assigned the ground lease to Sol E. Tunks and Ed Tsuruta, who are 
named as dischargers in the Cleanup and Abatement Order. 

In 1960, T & F built a market building on the Property, which was vacant land at the time. A few years later, T & F 
built another building which was used for a variety store until 1966. In 1966, T & F subleased the variety store to New 
Fashion which installed dry cleaning equipment in the building and began operation. At that time the building was not 
connected to a sewer but used a subsurface disposal system. A sewer connection was completed in 1969 but the 
subsurface disposal system remained in place. 

In 1970, New Fashion moved out and Spic & Span moved in under a sublease with T & F. Spic & Span operated a 
dry cleaning business in the variety store building until May, 1987. 

In 1986, the Owners and T & F completed negotiations with L.A. Land, a company which wanted to develop a 
shopping center on the Property. As a result of these discussions Owners and T & F negotiated a new ground lease of 
the Property so that T & F could sublease [*5] the entire Property to L.A. Land. 

In December, 1986, T & F agreed to sublease the entire Property to L.A. Land until May 30, 2034. Under the 
sublease, T & F, assigned to L.A. Land all of its rights and responsibilities under the ground lease between Owners and 
T & F. T & F, Inc. also assigned to L.A. Land, its sublease with Spic & Span. Subject to the terms of the sublease and 
the ground lease, L.A. Land will have exclusive possession and control of the Property for the next forty-five years. 

L.A. Land also negotiated a lease termination agreement with Spic & Span. Among other things, the termination 
agreement provided that Spic & Span 

"shall remove all toxic or hazardous waste (sic) containers from the Premises, and they have no knowledge of other 
toxic or hazardous waste on the Premises." 
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The termination agreement also provided that the Spic & Span sublease would terminate May 22, 1987, one day after 
the effective date of the sublease between L.A. Land and T & F. 

On July 6, 1987, a contractor who was grading the Property for L.A. Land encountered a manhole cover which was 
part of the old subsurface disposal system. The manhole cover had been buried under one or two feet [*6] of soil and 
was part of what appeared to be a septic tank or seepage pit. 

Liquid sludge was observed after the cover was removed. The Garden Grove Sanitary District instructed the 
contractor to pump out the sludge. The following day approximately 30 gallons of sludge were pumped out by a waste 
hauler. 

The grading contractor then proceeded to further excavate the area and remove the underground structure which 
was part of the subsurface disposal system. In the process, the structure's cover was broken and the pieces were 
removed to another part of the Property. As excavation of the area immediately below the seepage pit progressed, 
severe PCE fumes began to emanate from the area. After complaints from neighbors, local fire department and health 
department officials ordered that the pit and the contaminated soils be temporarily covered with clean soils to eliminate 
the fumes until the soils could be fully excavated and hauled away. 

L.A. Land immediately retained contractors to excavate the site and remove contaminated soils. Approximately 338 
cubic yards of soil was removed. Soils were removed to the level at which ground water was encountered. 

In August, 1987, L.A. Land's [*7] consultant installed monitoring wells in order to perform a preliminary 
assessment of the extent of the groundwater pollution at the site. Samples showed PCE in the groundwater as high as 
72,000 parts per billion. Data indicated that a pollution plume extended at least 250 feet from the excavation site. A 
diagram showing the locations of the wells is attached and incorporated in this order as Exhibit A. 

The consultant also designed and installed an interim groundwater cleanup system. Some elements of the system, a 
recovery well and infiltration gallery, were installed in December, 1987. The treatment system was not installed and so 
the cleanup system is not operational. 

The Regional Board issued Cleanup and Abatement Order No. 88-10 on March, 11 1988. It required New Fashion, 
Spic & Span, and T & F to delineate the pollution plume and to cleanup of the pollution by certain dates. The Order 
also provided that the Owners would be responsible for these activities only if the other named dischargers did not 
timely complete these tasks. The Regional Board decided not to include L.A. Land in the Order. A few months later 
the Regional Board learned that New Fashion had changed [*8] its name to Fashion-Tex and that all of its stock had 
been purchased by Aratex. They adopted Order 88-69 amending Order 88-10 to substitute Aratex for New Fashion. 

Since the Orders were adopted, planning for cleanup has proceeded. However, to date the partially installed system 
has not been completed nor is any other cleanup system operated on the Property. 

II. CONTENTIONS AND FINDINGS 

I. Contention: The Owners contend that they should not be included in the order because they have no 
involvement or control over the use of the Property. 

Finding: A long line of State Board orders have upheld Regional Board orders holding landowners responsible for 
cleanup of pollution on their property regardless of their involvement in the activities that initially caused the pollution. 
Most recently, this Board held that a landowner had ultimate responsibility for a cleanup even though he acquired the 
property after a previous owner had discharged pesticides to the land. (Schmid!, (1989) Order No. WQ 89-1) 

A Regional Board may order any person to cleanup a discharge if that person has permitted or permits a discharge 
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which causes water pollution (Water Code Section 13304). [*9] A discharge is 

"the flowing or issuing out, ofharmfu1 material from the site of the particular operation into the water of the State. 
The operation which produced the harmful material need not, however be currently conducted." (27 Ops Atty Gen. 182, 
183 (1956); Zoecon, (1986) Order No. WQ 86-2) 

A landowner is ultimately responsible for the condition of his property, even if he is not involved in day-to-day 
operations. If he knows of a discharge on his property and has sufficient control of the property to correct it, he should 
be subject to a cleanup order under Water Code Section 13304 (Logsdon, (1984) Order No. 84-6; Vallco Park, Ltd., 
(1986) Order No. WQ 86-18; cf. Leslie Salt Company v. San Francisco Bay Conservation & Development Commission 
(1984) 153 Cal.App.3d 605,200 Cal.Rptr. 575). 

The Owners in this case claim that they did not know anything about activities on the Property. Although, they 
knew that a dry cleaning business was located there, they did not know what the dry cleaners were doing with the PCE. 
However, they now know that there is PCE contamination in the soil and ground water at the Property. The discharge 
of the PCE did not cease when [*I 0] the dry cleaning businesses stopped. The discharge continues as long as the PCE 
remains in the soil and ground water. Therefore, the Owners do know about the discharge of pollutants on their 
property. (Zoecon, supra; Schmid!, supra. 

The Owners also have sufficient control of the Property to permit them to conduct a cleanup in the event that T & F 
and the other parties named in the cleanup and abatement order fail to do so. n3 The original lease with T & F required 
the lessee to, 

"perform a11 work necessary to maintain the premises in good order and condition and to comply with all laws, 
ordinances, orders, rules, regulations and requirements of federal, state and municipal governments, and appropriate 
departments, commissions, boards and officers thereof." (Petition of Owners, Points and Authorities, Page 2) 

A new lease was negotiated in 1986 and the original lease was terminated. According to Owner's petition; 

"The new lease also requires the tenant, at no cost or expense to the landlord, to keep and maintain the premises in 
good order and condition, and the tenant has agreed to comply with all laws, ordinances, rules orders and regulations 
from time to time applicable, [* 11] including those relating to health, safety, noise, environmental protection, waste 
disposal, and air and water quality." (Ibid.) 

The Owners have the right to regain possession of the Property if the lessee does not perform its obligations. 

n3 Cleanup and Abatement Orders 88-10 and 88-69 do not require Owners to undertake cleanup unless the 
other named parties fail to comply with the time schedule in the orders. 

These lease terms are very similar to the lease terms analyzed in two previous State Board orders, Logsdon, supra 
and Vallco Park, Ltd, supra, which addressed the issue of landlord control over leased property. In Val leo Park, Ltd. 
and in the case at hand, the landlord was not required to cleanup the pollution unless the lessee or other responsible 
parties failed to do so. In both Logsdon and Vall co Park. Ltd., it was determined that the landlord had control of the 
property sufficient to permit the landlord to comply with the Regional Board order. (See also Southern California 
Edison [*12] Co. (1986) Order No. WQ 86-11; U.S. Forest Service (1987) Order No. WQ 87-5; Prudential Insurance 
Company of America, (1987) Order No. WQ 87-6). We reach the same conclusion here. 

2. Contention: All of the petitioners contend that L.A. Land should have been included in the Orders as a 
discharger. This contention is based on three separate theories which are discussed below under the sub-headings of 
Contentions A, B and C. 
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Contention A: Spic & Span and Aratex contend that when L.A. Land excavated the subsurface disposal system it 
shattered a septic tank spilling PCE on the Property. 

Findings: The evidence does not support this contention. 

The evidence indicates that the subsurface disposal structure was a seepage pit or cess pool and not a septic tank. 
The only eyewitness report, that of L.A. Land's contractor, describes it as a seepage pit or cess pool with a concrete 
cover. No government representative ~ho observed the pieces of the concrete structure after it was removed describes it 
as a tank. The only contradictory evidence is a declaration of Spic & Span's manager who did not see the structure but 
who states that L.A. Land's representative [* 13] described it as a tank. This declaration does not outweigh the other 
evidence to the contrary. 

Regardless of the nature of the structure, other evidence on the record indicates that L.A. Land's excavation did not 
cause the PCE pollution on the Property. 

Liquid sludge was observed in the seepage pit area and the Garden Grove Sanitary District instructed L.A. Land to 
pump the sludge out. Although, Spic & Span claims that only half of the sludge was pumped, they have no evidence to 
prove this claim. There is no reason why L.A. Land would report its findings to the Sanitary District and then not follow 
the District's instructions. Because the liquid sludge was pumped before the structure was removed, the likelihood of a 
spill was minimized. 

Moreover, the evidence demonstrates that PCE had been present in the soils for many years. Monitoring wells at 
the site indicate a pollution plume of approximately 250 feet emanating from the area of the seepage pit. L.A. Land's 
consultants indicate an average flow rate of 2.1 feet/year. Based on lithology from boreholes, which indicate a 
heterogeneous section consisting of interfingering lenses of sand, silt, and clay, and the consultant's [* 14] estimate of 
the ground water gradient, this is a reasonable figure. Assuming a worst case situation, with a steeper gradient and a 
hydraulic conductivity.characteristic of a sand medium, the flow rate could be as high as 480 feet/year (although a flow 
rate this high is unlikely due to the heterogeneity and poorly sorted nature of the soils). Given this range of flow rates, a 
250 foot plume could not have occurred unless the PCE was been present before the excavation started. Additionally, 
PCE had been detected in a nearby drinking water well in 1986, indicating that the soils and water were polluted before 
excavation began. 

The excavation may have caused a minor increase in discharge by disturbing the soils. However, any disturbance 
was offset by the removal of approximately 338 cubic yards of contaminated soils. 

Contention B: Spic & Span and Aratex contend that L.A. Land contaminated a previously protected deep-water 
aquifer by negligently drilling through a protective clay layer protecting the aquifer, providing a vertical conduit 
through which PCE contaminated water may have descended. 

Findings: There is no evidence on the record that the deeper aquifer was polluted [* 15] after the drilling was done. 
In fact, samples taken from a deep aquifer drinking water well collected after L.A. Land came on the scene did not 
contain PCE, even though samples taken in 1986 did contain PCE. 

There is not substantial evidence demonstrating that the drilling pierced the protective clay layer. L.A. Land's 
consultant stated that the well was drilled to 55 feet. Regional characteristics indicate that the protective clay layer 
begins at 40 to 50 feet but may begin as deep as 60 feet. The clay layer is approximately 10 feet thick. Gamma logs 
provided by L.A. Land's consultant show that the clay layer was not pierced. Although gamma logs are not reliable 
without additional evidence, there is no evidence to the contrary. 

The Orders require dischargers to define the vertical extent of the PCE contamination, including possible 
contamination of the deeper aquifer. If evidence is produced which shows deeper aquifer contamination or that the well 
drilling did pierce the protective clay layer, this issue should be reconsidered by the Regional Board. 
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Contention C: All petitioners assert that L.A. Land should be included as a discharger under the Orders because 
L.A. Land [* 16] has exclusive possession and control of the Property and the Cleanup system which it installed. 

Findings: It is undisputed that L.A. Land had no connection with the Property at the time that the dry cleaning 
businesses were operated. It is also clear, based on previous orders of this board, that if L.A. Land had purchased fee 
title to the Property it would have been named as a discharger in the Orders. (Zoecon, supra; Schmidt, supra). 
However, even thm.igh L.A. Land is not the fee owner, it did acquire exclusive possession and control of the Property 
for a term exceeding forty-five years. Additionally, L.A. Land took possession of the land knowing that hazardous 
chemicals had been used there and was aware of the possibility of pollution. n4 

n4 This is evidenced by the termination agreement with Spic & Span which required Spic & Span to remove 
all hazardous waste from the site. 

The question is whether L.A. Land is a person who is permitting the discharge of pollutants, within the meaning of 
Water Code Section [* 17] 13304, even though it does not have fee title to the Property. The answer is yes. During the 
forty-five year term of its lease, L.A. Land has the same ability to control the continuing discharge on the Property as it 
would have if it had fee title. Therefore, it is permitting the discharge of pollutants and should be named as a discharger 
under the Orders. 

Previous orders of this Board, Attorney General's opinions and common law principles regarding duties to abate 
hazardous conditions on real property support this conclusion. They indicate that responsibility rests with one who has 
possession and control of the property and that it is not limited to those who hold fee ownership. 

As noted above, the Attorney General has concluded that discharge continues as long as pollutants are being 
emitted at the site. He has further concluded that the "dischargers are the persons who now have legal control of the 
property from which such drainage arises." (26 Ops. Atty. Gen. 88,90 (1955); 27 Ops. Atty. Gen. 182 (1956)). The 
Attorney General has also noted that in the case of a discharge from a mine if the fee ownership of the mine is separate 
from the mineral rights ownership, both [* 18] the holder of the mineral rights as well as the fee owner are 
"dischargers." (Ibid.) 

We applied similar reasoning in Stuart Petroleum, (1986) Order No. 86-15, when we held a lessee was liable for 
cleanup of pollution caused by its sublessee. We held that to "permit" a discharge included failing to take action when 
"the ability to obviate the condition" existed. In that case it was found that lessee knew about the sublessee's activities 
at the time the initial release occurred. Nonetheless, the same reasoning applies here when the one who controls the 
property knows of an ongoing discharge and has the ability to obviate it. 

This interpretation is supported by common law principles regarding responsibility for hazardous conditions on 
property. In ruling on this issue in the past, this Board has relied on the principles stated in Rowland v. Christian (1968) 
69 C.2d 108, 70 Cal.Rptr. 97, 443 P.2d 651. In Rowland, the California Supreme Court held that a possessor or 
occupier of land is liable for injuries when he fails to exercise reasonable care in the management of his property. The 
defendant in that case was a tenant of the property and not the fee owner. [* 19] She was held liable for injuries caused 
by a broken faucet. There was no finding that she had caused the defect in the faucet. The court emphasized the 
tenant's failure to correct problem after she discovered it, not her culpability in causing it. The Court's holding was 
based on what it characterized as "the basic policy of the state" in Civil Code Section 1714 which provides in pertinent 
part, 

"Every one is responsible, not only for the result of his willful acts, but also for an injury occasioned to another by 
his want of ordinary care or skill in the management of his property or person .... " 

Commentators have also enunciated the principle that the possession not ownership is a key factor in liability. 
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"The liability is imposed on an owner or possessor. 'The important thing in the law of torts is the possession, and 
not whether it is or is not rightful as between the possessor and some third person.' (6 Witkin Summary of California 
Law, (9th edition 1988) Section 892, p. 261 quoting Restatement of Torts 2d, Section 32BE, Comment a) 

Following the reasoning in Rowland, a person who possesses property is responsible for the maintenance of 
hazardous conditions [*20] on the property such as water pollution. Legal ownership is not a significant factor. 
Therefore, one who possesses and controls property should be considered a person who is permitting the continued 
discharge of water pollution on the property and is subject to a Cleanup and Abatement Order under Water Code 
Section 13304 during the term of that possession and control. 

Although, L.A. Land should be named as a discharger in the Orders, it should have the same status as the Owners. 
It should be required to take responsibility for the cleanup only if the other dischargers fail to perform. This would be 
the equitable conclusion because, L.A. Land had no connection with the activities which initially caused the pollution, 
the parties directly responsible for the PCE release have been identified and are making some progress toward cleanup, 
and while L.A. Land has possession and control of the Property for a very long time, it shares that control with the 
Owners, who have the reversionary rights to the Property. 

3. Contention: Aratex, which purchased ail the stock of New Fashion in 1984, contends that it should not be named 
as a discharger in the Orders because it is not legally [*21] responsible for the actions ofNew Fashion which occurred 
between 1966 and 1969. 

Findings: New Fashion operated a dry cleaning business on the Property from 1966 through 1969 during the time 
that the drainage system was connected to a subsurface disposal system. Studies indicate that PCE pollution has existed 
on the Property for many years. It is reasonable to conclude that New Fashion disposed of at least some of the PCE 
found on the Property. 

In 1982, New Fashion changed its name to Fashion-Tex Services, Inc. (Fashion-Tex). In 1984 the two shareholders 
ofFashion-Tex, Grant Wada and Shoji Yoshihara (collectively Wada and Yoshihara) sold all of their stock to Aratex. 
The purchase agreement required the officers ofFashion-Tex to resign and according to the records ofthe Secretary of 
State, the president of Aratex became the president of Fashion-Tex. 

The question here is whether Aratex is legally responsible for the actions of Fashion-Tex which occurred fourteen 
years before Aratex purchased its stock. 

Generally a parent corporation is not liable for the actions of its subsidiary. Like any other stockholder it is 
protected from liability by the corporate veil (McLaughlin [*22] v. L. Bloom Sons Co. (1962) 206 Cal.App.2d 848,24 
Cal.Rptr. 311 ). However, that corporate veil may be pierced if it is determined that the parent is really the alter ego of 
the subsidiary (6 Witkin Summary of California Law (8th Edition 1974) Corporations Section 11, p. 4323). 

The conditions under which a corporate entity may be disregarded are founded in equity and vary depending on the 
special circumstances of the case (Goldsmith v. Tub-0-Wash (1959) 199 Cal.App.2d 132, 18 Cal.Rptr. 446, 451). 
Generally, the corporate entity will be disregarded when it is "so organized and controlled and its affairs are so 
conducted, as to make it merely an instrumentality, agency, conduit, or adjunct of another corporation." (McLaughlin v. 
L. Bloom Sons Co., supra 24 Cal.Rptr. at 313) 

Aratex asserts that an inequity would result if it were held liable for actions taken by Fashion-Tex fourteen years 
before Aratex purchased it. However, it should be emphasized that the equities to be considered here do not concern 
Aratex's involvement in the release of the pollution on the Property. It is undisputed that they had no direct 
involvement there. The equities to be considered here, [*23] concern Aratex's status as the owner of Fashion-Tex and 
whether Aratex's control of Fashion-Tex was in accordance with accepted principles of corporate law. (See generally 2 
Marsh's California Corporation Law (1988) Section 15-16). 
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Directing our analysis to corporate law, we conclude that it would be inequitable if Aratex were not held liable. 

The California Supreme Court has stated the principle that if one corporation acquires all the assets of another 
corporation without paying substantial consideration for the assets, the purchasing corporation is liable for the 
pre-purchase activities of the selling corporation. (Ray v. Alad, (1977) 19 Cal.3d 22, 136 Cal.Rptr. 574; Malone v. Red 
Top Cab, (1936) 16 Cal.App.2d 268,60 P.2d 543; see Schoenberg v. Benner, (1967) 251 Cal.App.2d 154, 59 Cal.Rptr. 
359). That principle applies here. Aratex acquired control of the assets of Fashion-Tex while ostensibly buying only 

the stock of Fashion-Tex. It then permitted Fashion-Tex to go out of business, leaving no corporate assets or ongoing 
business to pursue for the obligations of Fashion-Tex. 

Aratex purchased Fashion-Tex from Wada and Yoshihara. Wada and Yoshihara received the [*24] proceeds of the 
sale and set up a new, wholly unrelated corporation, coincidentally called New Fashion Cleaners. The corporation, 
Fashion-Tex, received no payment in that transaction. Only the former stockholders were paid. 

The effect of the stock purchase was that Aratex acquired the assets of Fashion-Tex without paying cash to 
Fashion-Tex. Aratex's attorney testified at the Regional Board hearing that Fashion-Tex's assets "were not sold to the 

parent corporation; they were held by Aratex" (Regional Board hearing transcript, July 8 1988 at 22:13-14). Another 
Aratex attorney in correspondence to the State Board, repeatedly refers to the 1984 stock purchase as a purchase of 
Fashion-Tex assets (letter dated February 12, 1989, from Bonnie Ezkanazi, Aratex's attorney, to Jennifer Soloway, Staff 
Counsel, State Board). It is also reasonable to conclude that Aratex is using Fashion-Tex's assets because Fashion-Tex 
is not using them. Aratex's attorney has testified that Fashion-Tex does not carry on any business (Regional Board 
Transcript, July 8 1988, 18:8-13). 

If Aratex had, in good faith, purchased the assets from Fashion-Tex, cash payment should have been made to the 
corporation [*25] not the shareholders. Here, Aratex may have paid substantial consideration to Wada and Yoshihara 

for their stock, but they paid nothing to Fashion-Tex for its assets. In accordance with the principle articulated in Ray v. 
A lad, supra, it would be inequitable to afford Aratex the protection of the corporate veil of Fashion-Tex. 

Aratex asserts that if it is named in the Orders it should be only "secondarily" liable. That would not be 
appropriate. Fashion-Tex, under its former name, New Fashion, released PCE to the soils at the Property, polluting the 
waters of the State. There is no doubt that Fashion-Tex should be responsible for the cleanup to the same degree as 
Spic & Span and T & F. For the reasons stated above, Aratex has stepped into Fashion-Tex's shoes and is responsible 
for Fashion-Tex's liabilities. Therefore, there is no justification for imposing different liability against Aratex than 
would be imposed against than Fashion-Tex. 

III. CONCLUSIONS 

1. Arthur Spitzer, Harvey Jack Muller and Bettina Brendel are fee owners ofthe Property and are persons who are 
permitting the discharge of pollutants on the Property and the Regional Board acted appropriately [*26] when it 
included them as dischargers in the Orders. 

2. The evidence on the record demonstrates that L.A. Land did not cause a spill ofPCE at the site when it 
excavated the subsurface disposal system. 

3. There is not sufficient evidence on the record to support Spic & Span's contention that L.A. Land contaminated 
the deeper aquifer when drilling a monitoring well. 

4. L.A. Land, which has exclusive possession and control of the Property until2034, is a person who is permitting 
the discharge of pollution within the meaning of Water Code Section 13304 and the Regional Board acted improperly 
when it failed to include L.A. Land as a discharger in the Orders. L.A. Land should be responsible for the tasks 
required by the Orders, only ifSpic & Span, Aratex and T & F fail to timely carry out the requirements ofthe Orders. 

5. As a matter of law, Aratex is liable for the acts of Fashion-Tex Services, Inc. and the Regional Board acted 
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appropriately when it included Aratex Services, Inc. in the rders. Because Aratex is responsible for the actions of 
Fashion-Tex, Aratex should be responsible for the tasks required by the Orders on the same basis as Spic & Span and T 
&F. 

IV. ORDER [*27] 

1. The portion of the petition of Arthur Spitzer, Harvey Jack Muller and Bettina Brendel which requests that the 
Orders be amended to remove their names, is dismissed. 

2. The portion of the petition of Aratex Services, Inc. which requests that the Orders be amended to remove its 
name, is dismissed. 

3. The petition of Spic & Span, Inc. and S & S Enterpris"es, Inc., and the portion of the petition of Arthur Spitzer, 
Harvey Jack Muller and Bettina Brendel, and the portion of the petition of Aratex Services, Inc. which request that Los 
Angeles Land Company, Inc. and Shopwest Partners, Ltd. be included as dischargers in the Orders are granted and 
order No. 88-10 of the Regional Water Quality Control Board, Santa Ana Region is amended as follows: 

(1) Amend the title by adding Los Angeles Land Company, Inc. and Shopwest Partners, Ltd. to the list of 
dischargers. 

(2) Amend the introductory clause of item B. of the order to read: 

"Spitzer, Los Angeles Land Company, Inc. and Shopwest Partners, Ltd. shall:" 

The rest of item B. shall remain the same except as it may be amended by subsequent Regional Board order. 

(3) Amend the introductory clause of item C. of the order to read: 

"Spitzer, [*28] Los Angeles Land Company, Inc., Shopwest Partners, Ltd., Sol E. Tunks and Ed Tsuruta, Aratex 
Services, Inc., Spic and Span, Inc., and S & S Enterprises, Inc., shall:" 

The rest of item C. shall remain the same except as it may be amended by subsequent Regional Board order. 
[SEE ILLUSTRATION IN SOURCE] 

Legal Topics: 

For related research and practice materials, see the following legal topics: 
Real Property LawEnvironmental RegulationLiabilities & RisksContractual RelationshipsReal Property LawWater 
RightsGroundwaterTortsPremises Liability & PropertyLessees & LessorsLiabilities ofLessorsNegligenceDuty to 
RepairGeneral Overview 
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Page I 

On May 15, I985, the California Regional Water Quality Control Board, San Francisco Bay Region (Regional 
Board) adopted waste discharge requirements (Order No. 85-67) for a five-acre industrial site in East Palo Alto. Both 
Zoecon Corporation, the current owner of the property, and Rhone-Poulenc, Inc., a former owner of the site, were 
named as discharges in the requirements. On June I4, I985, the State Board received a petition from Zoecon 
Corporation (petitioner) asserting that Zoecon was improperly named as a discharger in the order. 

I. BACKGROUND 

Before discussing the issue raised on appeal, it is helpful to briefly review the history of the site. 

Prior to 1926, the property in question was occupied by Reed Zinc Company whose activities are unknown. From 
I926 to I964 the site was occupied by Chipman Chemical Company for the production and formulation of pesticides 
and herbicides including sodium arsenite compounds. In 1964, Rhodia Inc. acquired Chipman and its operations. In 
197I the Chipman operation was shut down and the following year the property was sold to Zoecon Corporation. [*2] 
Rhodia subsequently changed its name to Rhone-Poulenc, Inc. in I978. Zoecon has occupied the site from 1972 to the 
present for the purpose of formulating and manufacturing insect control chemicals. 

Sodium arsenite was formulated by Chipman and Rhodia in an underground tank located along a railroad spur. 
Some of the wastes from this process were disposed of in a shallow sludge pond located on the northeast portion of the 
property. Contaminated surface runoff from the site has discharged and still poses a potential to discharge onto 
adjoining land including a non-tidal marsh. 

Zoecon Corporation contends that the chemicals used in their manufacturing and formulating operations are 
unrelated to the contaminants found on the site. Chipman Chemical Company and Rhodia, Inc. are known to have 
produced arsenical pesticides at that site and the Regional Board found that they are the probable source of the 
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contaminants found in the soil and ground water both onsite and on adjacent properties. Zoecon Corporation has legal 
title to the site where the contaminants are concentrated however and the Regional Board therefore concluded that the 
petitioner has certain legal responsibility for [*3] any investigation or remedial action. 

In fact, initial site investigations were conducted in 1981 by Zoecon. They revealed heavy metal contamination of 
the soil and ground water (including arsenic, lead, cadmium, selenium and mercury) in excess of background levels. 
The Regional Board adopted a cleanup and abatement order and several subsequent revisions to it, requiring both 
Rhone-Poulenc, Inc. and Zoecon Corp. to determine the lateral and vertical extent of heavy metals and organic 
compounds in the soil and ground water both on and off-site. The cleanup and abatement order also required the 
dischargers to submit and implement remedial measures to mitigate the contamination. 

The two companies did not recommend similar mitigation alternatives since they have differing opinions about the 
appropriate level of cleanup. Therefore, the waste discharge requirements do not require the implementation of a 
specific mitigation plan but, instead, establish a required level of clean up. 

II. CONTENTIONS AND FINDINGS 

1. Contention: Petitioner contends that it cannot be classified as a "discharger" under applicable sections of the 
Water Code because Zoecon never discharged, deposited or [*4] in any was contributed to the contamination of the 
property. 

Finding: Waste discharge requirements were adopted by the Regional Board pursuant to Water Code§ 13263(a) 
which states, in pertinent part, that "the regional board, after any necessary hearing, shall prescribe requirements as to 
the nature of any proposed discharge, existing discharge or material change therein .... " Petitioner argues that there is 
no factual or legal basis for the contention that there is an ongoing "discharge" of waste at the site such that waste 
discharge requirements may be issued. 

Factually, petitioner argues that the soil and ground water contamination is in a relatively steady state due to the 
low mobility characteristic of arsenic in soils. Petitioner also points out that one consultant has estimated that at current 
flow rates it will take 1,000 years for the contaminated ground water to discharge to San Francisco Bay which is about 
2,000 feet west of the site. n1 Even if this calculation is accurate, such movement of contamination, albeit slow, is still a 
discharge to waters of the state that must be regulated. In addition, ground water quality in the shallow zone has been 
degraded and existing [*5] and potential beneficial uses of currently uncontaminated ground water in the vicinity of the 
site within the shallow and deep aquifers could be adversely affected if the spread of contamination remains 
uncontrolled. Therefore, we must conclude that there is an actual movement of waste from soils to ground water and 
from contaminated to uncontaminated ground water at the site which is sufficient to constitute a "discharge" by the 
petitioner for purposes of Water Code§ 13263(a). 

n1 Evaluation of Corrective Measure Plans for the 1990 Bay Road Site, East Palo Alto, California by 
Woodward-Clyde Consultants, November 27, 1984, p. 24-25. 

We note also that although the petitioner argues that the contamination is in a relatively steady state, the petitioner's 
suggested remedial action plan actually calls for the excavation of all on-site soils having arsenic concentrations in 
excess of 500 ppm and the installation of a ground water extraction and treatment system to remove contaminants from 
the shallow ground water aquifer. [*6] This remedial plan, which is more stringent in its recommendations than the 
one proposed by Rhone-Poulenc, supports our contention that a discharge is continuing to occur which must be abated. 

Petitioner cites U.S. v. Occidental Petroleum Corp., Civ. No. S-79-989 MLS (E.D. Cal. 1980) in support of its 
argument that the term "discharge" as used in the Porter-Cologne Act is the act of depositing a contaminant and not the 
continuous leaching of the contaminant into ground water. We note, first of all, that this case has no value as precedent. 
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It is an unpublished decision and could not be cited or relied on in a court oflaw. (Cal. Rules of Court, Rule 977.) In 
addition, it is a federal, as opposed to California, court decision. Furthermore, the situation reviewed in that case is not 
analogous to the issue before us today. In the Occidental Petroleum case, the court was construing Water Code§ 13350 
which concerns the imposition of penalties rather than the initial issuance of waste discharge requirements. Finally, 
unlike the situation in the Occidental Petroleum case, here the waste discharge requirements were imposed on Zoecon 
not because it has "deposited" chemicals on to land [*7] where they will eventually "discharge" into state waters, but 
because it owns contaminated land which is directly discharging chemicals into water. For all of these reasons, we 
decline to follow the reasoning of this case. 

Petitioner also relies on the California Superior Court opinion in People ex rei. Younger v. Superior Court 16 
Cal.3d 34, 127 Cal.Rptr. 122 (1976). We do not find this decision, however, to be inconsistent with the Regional 
Board's determination that property owner is a discharger for purposes of issuing waste discharge requirements when 
wastes continue to be discharged from a site into waters of the state. In Younger the Court was concerned with the 
proper interpretation of Water Code§ 13350{a)(3), which imposes a$ 6,000 per day penalty for each day in which a 
deposit of oil occurs. The Court held that this section imposes liability for each day in which oil is deposited in the 
waters of the state, not for each day during which oil remains in the water. In reaching this conclusion, the Court placed 
grea~ reliance upon the fact that Harbors and Navigation Code § 151 n2 provides an adequate remedy for the cost of oil 
spill cleanup. The Court surmised, therefore, [*8] that the purpose of§ 13350(a)(3) was not to address the concerns of 
the State regarding the problems engendered by the size of art oil spill, the length of time the spill persists, or the costs 
of cleanup, but rather to provide an effective deterrent to those individuals who continuously cause oil spills. (Id., 16 
Cal.3d at 44.) 

n2 Under this section, any person who intentionally or negligently causes or permits any oil to be deposited 
in waters of the state is liable for a maximum civil penalty of$ 6,000 and for all actual damages, in addition to 
the reasonable costs actually incurred in abating or cleaning up the oil deposit. 

Water Code§ 13263(a) speaks to the issue of prescribing requirements for a "proposed discharge, existing 
discharge, or material change therein." Civil penalties are not at issue in the case before us today. An enforcement 
action is not being taken and there is no provision analogous to the Harbors and Navigation Code section relied on for 
the reasoning in the Younger case. The Younger case [*9] dealt simply with the issue of imposing liability for each day 
in which oil remains in waters of the state and as such is clearly distinguishable from the issue before us now. Finally, 
the Younger case interprets the word "deposit" as used in Water Code § 13350{a)(3). The petitioner seems to imply that 
this term is synonymous with the word "discharge" as used in Water Code§ 13263(a) which we are considering today. 
Yet Water Code § 13350(a)(2) speaks to causing or permitting waste to the "deposited" where it is "discharged" into the 
waters of the state. Clearly, the words must mean different things or the Legislature would not have used both terms in 
§ 13350(a)(2). 

We note that the petitioner cites an Attorney General's opinion defining "discharge" which arose from problems at 
abandoned mines in the State (26 Ops.Atty.Gen. 88, Opinion No. 55-116, (1955)). Petitioner argues that the decision is 
not on point because the conditions factually are quite different than in this instant case. The reasoning of the Opinion 
nonetheless is consistent with our conclusions herein. We note also that the opinion states: 

"In the case of harmful drainage from inoperative or abandoned mines, [* 1 0] the dischargers are the persons who 
now have legal control of the property from which such drainage arises. If the fee of the land where the mine is located 
is owned separately from the mineral rights, both the owner of the mineral rights in whose tunnels and shafts or dumps 
the water has picked up the material which has tainted it, and the owner of the fee from whose land the tainted water is 
permitted to pour out, are discharges within the contemplation of the Dickey Act. By failing to take action which is · 
within their legal power to halt the defilement of the drainage or to render it harmless by treatment before it departs 
their property, both are responsible for the deleterious discharge. It is immaterial that the mining operations may have 
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terminated before either purchased his present interest because the discharge for which they are accountable is the 
existing and continuing drainage from their holdings, not the now discontinued mining." (I d. at p. 90-91.) 

This is consistent with the conclusion in 27 Ops.Atty.Gen. 182 Opinion No. 55-236 (1956) regarding issuance of 
waste discharge requirements for inactive, abandoned or completed operations. The opinion concluded: 

"The [*11] person upon whom the waste discharge requirements should be imposed to correct any condition of 
pollution or nuisance which may result from discharges of the materials discussed above are those persons who in each 
case are responsible for the current discharge. In general, they would be the persons who presently have legal control 
over the property form which the harmful material arises, and thus have the legal power either to halt the escape of the 
material into the waters of the State or to render the material harmless by treatment before it leaves their property. 
Under this analysis, the fact that the persons who conducted the operations which originally produced or exposed the 
harmful material have left the scene does not free for accountability those permitting the existing and continuing 
discharge ofthe material into the waters of the State." (Id. p. 185.) 

Although both of these opinions interpret the Dickey Water Pollution Act which has been superseded by the 
Porter-Cologne Act, the relevant wording and intent of the statutes remains the same. In fact, in 63 Ops.Atty.Gen. 51, 
56 (1980), it states: 

"The legislative history of the Porter-Cologne Act clearly indicates that[* 12] the previous Attorney General 
opinions on dirt run-off, mine tailing run-off and the responsibility of the present owner were intended to be 
incorporated in the definition of 'waste' under the Porter-Cologne Act." n3 

[* 13] 

n3 Section 36 of the bill that enacted the Porter-Cologne Act (Stats. 1969, Ch. 482) provided: 

"This act is intended to implement the legislative recommendations of the final report of the State Water 
Resources Control Board submitted to the 1969 Regular Session of the Legislature entitled 'Recommended 
Changes in Water Quality Control', prepared by the Study Project-Water Quality Control Program." 

The cited report contained the following comment, at page 24 of Appendix A to the report, about the definition 
of waste in Water Code Section 13050(d): 

"It is intended that the proposed definition of waste will be interpreted to include all the materials, etc, 
which the Attorney General has interpreted to be included in the definitions of'sewage', 'industrial waste', and 
'other waste' [under the Dickey Act]." 

Even without this indication oflegislative intent to adopt specific opinions of the Attorney General as part of 
legislation, under general rules of statutory construction, it is presumed that an interpretation of a statute in an 
opinion of the Attorney General has come to the attention of the Legislature, and if that interpretation were 
contrary to the intent of the Legislature, the Legislature would have adopted corrective language in amendments 
on the subject. (California Correctional Officers' Assn. v. Board of Administration (1978) 76 Cal.App.3d 786, 
794.) 

2. Contention: The petitioner also argues that is is inequitable to impose requirements on Zoecon when the actual 
discharger is known and capable of performing the clean up. 

Finding: We hasten to point out that neither the waste discharge requirements nor this order speak to the issue of 
apportioning responsibility between Zoecon and Rhone-Poulenc for the clean up of the site. There are other forums that 
provide a more appropriate setting for the resolution of that matter. In fact, we understand that Zoecon has initiated 
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legal action in San Mateo Superior Court to get Rhone-Poulenc to compensate Zoecon for the damages and to declare 
Rhone-Poulenc responsible for the Contamination. n4 In addition, liability will be apportioned among all potentially 
responsible parties as part of the Department of Health Services' development of a remedial action plan. (Health & 
Safety Code § 25356.3) 

[*14] 

n4 Reporter's Transcript, California Regional Water Quality Control Board, San Francisco Bay Region, 
Proceedings Regarding Rhone-Poulenc and Zoecon Corporation- Waste Discharge Requirements, May 15, 
1985, Page 29: Zoecon Corp. v. Rhone-Poulenc, Inc., Cal. Superior Court, County of San Mateo, No. 260687. 

Issues regarding indemnity, the application of the doctrine of caveat emptor n5 or possible misrepresentation at the 
time of the sale of the property can not, and should not, be resolved by this Board. However, we do want to point out 
that we disagree with the Petitioner's contention that as a policy matter requiring a present landowner to share 
responsibility for discharges of waste that began under a prior owner will undercut efforts to promote prompt disclosure 
and clean up of contaminated sites. The petitioner argues that this will encourage discharges to conceal their actions in 
order to shift responsibility on to innocent purchasers of contaminated property. On the contrary, we believe that our 
determination that present property owners are also responsible for waste discharges will encourage potential buyers to 
more thoroughly examine the conditions of property which they may acquire. Zoecon states that it purchased the 
property in 1972 and conducted an environmental audit of it in 1980. If the audit had taken place prior to the purchase 
of the property, it is most probable that this matter would not be before us today. 

[* 15] 

n5 Under the general rule of caveat emptor (let the buyer beware) in the absence of an express agreement, 
the vendor ofland is not liable to his vendee for the condition of the land existing at the time of transfer. 

In addition, the petitioner characterizes itself as the "mere landowner" in the situation. Yet it is this very role that 
puts Zoecon in the position of being will suited to carrying out the needed onsite cleanup. The petitioner has exclusive 
control over access to the property. As such, it must share in responsibility for the clean up. 

Petitioner's final argument concerns the alleged inequity in imposing waste discharge requirements on the basis of 
site ownership when the actual discharger is known and can perform the clean up. Zoecon cites State Dept. of 
Environmental Protection v. Exxon, 376 A.2d 1339 (NJ Superior Court, Chancery Division 1977). We do not speak 
here to the Court's application of New Jersey statutes since we question the comparability to the California statutory 
scheme. We do note however that the New Jersey court's conclusion regarding application of the common law nuisance 
doctrine would probably not be applied by a California court. This is because California Civil Code § 3483 provides 
that every successive owner of property who neglects to abate a continuing nuisance upon, or in the use of, such 
property, created by a former owner, is liable therefore [* 16] in the same manner as the one who first created it. n6 

n6 Common law governs in California only to the extent that it has not been modified by statute. [Victory 
Oil Co. v. Hancock Oil Co. 125 Cal.App.2d 222,229,270 P2d 604 (1954)] 

We find that our decision today is in many ways analogous to our long standing policy of naming a landlord in 
waste discharge requirements if necessary and appropriate to the circumstances before the Regional Board. This is 
consistent with the recent trend in California cases that is contrary to the traditional rule of landlord's non-liability 
subject to certain exceptions. In Rowland v. Christian (1968) 69 C.2d. 108, 70 Cal.Rptr. 97, 443 P.2d 651, California 
repudiated the traditional classification of duties governing the liability of an owner or possessor of land and substituted 



Page6 
1986 Cal. ENV LEXIS 4, * 16 

the basic approach offoreseeability of injury to others. See, e.g. 3 Witkin, Summary of California Law (8th Ed. 1980 
Supp.) Section 453A, Uccello v. Lauderslayer (1975) 44 Cal.App.3d 504, 118 Cal.Rptr. [* 17] 741. 

The court in Uccello held that an enlightened public policy requires that a landlord owes a duty of care to correct a 
dangerous condition created by a tenant, where the landlord has actual knowledge of the condition and an opportunity 
and the ability to obviate it. "To permit a landlord in such a situation to sit idly by in the face of the known danger to 
others must be deemed to be socially and legally unacceptable." (44 Cal.App.3d at 513.) 

For all of the above reasons, we conclude that the petitioner is a discharger of waste who was appropriately named 
in the Regional Board's waste discharge requirements. 

3. Contention: Petitioner argues that it has been unconstitutionally denied due process and equal protection of the 
law in that it is the only property owner named as a discharger despite the fact that adjacent properties are also 
contaminated. 

Finding: Unrefuted testimony before the Regional Board indicates that the vast majority of the contaminated area is 
now owned by Zoecon. A small portion of the contaminants have migrated off the site onto adjacent properties. Given 
the magnitude of the contamination found on the five-acre site which is the subject of the waste [*18] discharge 
requirements relative to the amount of contaminants of adjacent property, we find that it was appropriate for the 
regional Board to exercise its discretion pursuant to Water Code§ 13269 and not issue waste discharge requirements for 
adjacent property at this time. We note that such a waiver of requirements may be terminated at any time. If additional 
fact finding should reveal more extensive off-site contamination, the Regional Board should, of course, reconsider its 
decision to waive requirements fore adjacent properties. 

III. CONCLUSIONS 

After review of the record and consideration of the contentions of the petitioner, and for the reasons discussed 
above, we conclude: 

Zoecon Corporation was properly named as a discharge in Order No. 85-67 (Waste Discharge Requirements for 
Rhone-Poulenc, Inc. and Zoecon Corporation, East Palo Alto, San Mateo County) by the California Regional Water 
Quality Control Board, San Francisco Bay Region. 

IV. ORDER 

IT IS HEREBY ORDERED THAT the petition is denied. 

Legal Topics: 

For related research and practice materials, see the following legal topics: 
Environmental LawHazardous Wastes & Toxic SubstancesCleanupReal Property LawTortsGeneral 
OverviewTortsPremises Liability & Property Lessees & LessorsLiabilities of LessorsNegligenceGeneral Overview 
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Supreme Court of the United States 
IMMIGRATION AND NATURALIZATION SER

VICE, Petitioner, 
v. 

Enrico ST. CYR. 

No. 00-767. 
Argued April 24, 2001. 
Decided June 25, 2001. 

Permanent resident alien filed petition for 
habeas corpus, seeking review of decision of Board 
of Immigration Appeals (BIA) that he was remov
able by reason of having pleaded guilty to aggrav
ated felony and was ineligible to apply for discre
tionary relief from deportation. The United States 
District Court for the District of Connecticut, Alan 
H. Nevas, J., 64 F.Supp.2d 47, determined that it 
had jurisdiction and that repeal of discretionary re
lief from deportation did not apply retroactively to 
alien. Immigration and Naturalization Service 
(INS) appealed. The Court of Appeals, 229 F.3d 
406, affirmed. Certiorari was granted. The Supreme 
Court, Justice Stevens, held that: (1) Antiterrorism 
and Effective Death Penalty Act (AEDP A) and Il
legal Immigration Reform and Immigrant Respons
ibility Act (IIRIRA) did not deprive court of juris
diction to review alien's habeas petition, and (2) 
provisions of AEDP A and IIRIRA repealing discre
tionary relief from deportation did not apply retro
actively to alien, who pled guilty to sale of con
trolled substance prior to statutes' enactment. 

Affirmed. 

Justice Scalia filed dissenting opinion in which 
Chief Justice Rehnquist and Justice Thomas joined, 
and Justice O'Connor joined in part. 

Justice O'Connor filed dissenting opinion. 

West Headnotes 

[1) Habeas Corpus 197 €:=205 

197 Habeas Corpus 
1971 In General 

197I(A) In General 
197I(A)l Nature of Remedy in General 

197k205 k. Constitutional and stat
utory provisions. Most Cited Cases 

Implications from statutory text or legislative 
history are not sufficient to repeal habeas jurisdic
tion; instead, Congress must articulate specific and 
unambiguous statutory directives to effect a repeal. 
28 U.S.C.A. § 2241. 

[2] Constitutional Law 92 €:=999 

92 Constitutional Law 
92VI Enforcement of Constitutional Provisions 

92VI(C) Determination of Constitutional 
Questions 

92VI(C)3 Presumptions and Construction 
as to Constitutionality 

92k998 Intent of and Considerations 
Influencing Legislature 

92k999 k. In general. Most Cited 
Cases 

(Formerly 92k48(3)) 
When a particular interpretation of a statute in

vokes the outer limits of Congress' power, court ex
pects a clear indication that Congress intended that 
result. 

[3] Constitutional Law 92 €=994 

92 Constitutional Law 
92VI Enforcement of Constitutional Provisions 

92VI(C) Determination of Constitutional 
Questions 

92VI(C)3 Presumptions and Construction 
as to Constitutionality 

92k994 k. Avoidance of constitutional 
questions. Most Cited Cases 

(Formerly 92k48(1)) 
If an otherwise acceptable construction of a 
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statute would raise serious constitutional problems, 
and where an alternative interpretation of the stat
ute is fairly possible, court is obligated to construe 
the statute to avoid such problems. 

[4) Constitutional Law 92 ~990 

92 Constitutional Law 
92VI Enforcement of Constitutional Provisions 

92VI(C) Determination of Constitutional 
Questions 

9ZVI(C)3 Presumptions and Construction 

as to Constitutionality 
92k990 k. In general. Most Cited 

Cases 
(Formerly 92k48(1)) 

Every reasonable construction of a statute must 
be resorted to in order to save the statute from un
constitutionality. 

[5) Constitutional Law 92 ~999 

92 Constitutional Law 
92VI Enforcement of Constitutional Provisions 

92VI(C) Determination of Constitutional 

Questions 
92VI(C)3 Presumptions and Construction 

as to Constitutionality 
92k998 Intent of and Considerations 

Influencing Legislature 
92k999 k. In general. Most Cited 

Cases 
(Formerly 92kl007, 92k48(4.1)) 

Courts, when interpreting a statute, will not 
lightly assume that Congress intended to infringe 
constitutionally protected liberties or usurp power 
constitutionally forbidden it. 

[6] Habeas Corpus 197 ~912 

197 Habeas Corpus 
197V Suspension ofWrit 

197k912 k. Constitutional and statutory pro

visions. Most Cited Cases 
Suspension Clause of Federal Constitution re

quires some judicial intervention in alien deporta-

tion cases. U.S.C.A. Canst. Art. 1, § 9, cl. 2. 

[7) Habeas Corpus 197 ~912 

197 Habeas Corpus 
197V Suspension ofWrit 

197k912 k. Constitutional and statutory pro
visions. Most Cited Cases 

At the absolute minimum, the Suspension 
Clause protects the writ of habeas corpus as it exis
ted in 1789. U.S.C.A. Canst. Art. 1, § 9, cl. 2. 

[8) Habeas Corpus 197 ~521 

197 Habeas Corpus 
197II Grounds for Relief; Illegality of Restraint 

197II(C) Relief Affecting Particular Persons 
or Proceedings 

197k521 k. Aliens. Most Cited Cases 
Section of Antiterrorism and Effective Death 

Penalty Act (AEDPA) entitled "Elimination of Cus
tody Review by Habeas Corpus," which repealed 
statute providing habeas relief for aliens in custody 
pursuant to a deportation order, did not deprive fed
eral district court of jurisdiction to review alien's 
habeas corpus petition challenging decision of 
Board of Immigration Appeals (BIA) that he was 
ineligible to apply for discretionary relief from de
portation. 28 U.S.C.A. § 2241; Immigration and 
Nationality Act, § 106(a)(l0), as amended, 8 
U.S.C.(l994 Ed.) § 11 05a(a)(l 0). 

[9] Habeas Corpus 197 ~521 

197 Habeas Corpus 
197II Grounds for Relief; Illegality of Restraint 

197Il(C) Relief Affecting Particular Persons 
or Proceedings 

197k521 k. Aliens. Most Cited Cases 
Provisions of Illegal Immigration Reform and 

Immigrant Responsibility Act (IIRIRA) limiting ju
dicial review of a final order of removal did not de
prive federal district court of jurisdiction to review 
alien's habeas corpus petition challenging decision 
of Board oflmmigration Appeals (BIA) that he was 
ineligible to apply for discretionary relief from de-
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portation. Immigration and Nationality Act, § 
242(a)(1), (a)(2)(C), (b)(9), 8 U.S.C.A. § 
1252(a)(l), (a)(2)(C), (b)(9); 28 U.S.C.A. § 2241. 

[10] Aliens, Immigration, and Citizenship 24 
~216 

24 Aliens, Immigration, and Citizenship 
24V Denial of Admission and Removal 

24V(A) In General 
24k212 Constitutional and Statutory Pro-

visions 
24k216 k. Retroactive operation. Most 

Cited Cases 
(Formerly 24k40) 
Provisions of Antiterrorism and Effective 

Death Penalty Act (AEDPA) and Illegal Immigra
tion Reform and Immigrant Responsibility Act 
(IIRIRA) precluding alien who was removable be
cause of conviction for aggravated felony from ap
plying for discretionary relief from deportation did 
not apply retroactively to alien who pled guilty to 
sale of controlled substance prior to statutes' enact
ment. Immigration and Nationality Act, § 212(c), as 
amended, 8 U.S.C.(1994 Ed.) § 1182(c); § 
242(a)(2)(C), as amended, 8 U.S.C.(1994 Ed.Supp. 
V) § 1252(a)(2)(C). 

[11] Statutes 361 ~278.7 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.7 k. Express retroactive provi

sions. Most Cited Cases 
(Formerly 361k263) 

Congressional enactments will not be construed 
to have retroactive effect unless their language re
quires this result. 

[12] Statutes 361 ~278.3 

361 Statutes 
361VI Construction and Operation 

36 I VI(D) Retroactivity 
36 Ik278.3 k. Power to enact and validity. 

Most Cited Cases 
(Formerly 92k186) 

Congress has the power to enact laws with ret
rospective effect. 

[13] Statutes 361 ~278.7 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.7 k. Express retroactive provi

sions. Most Cited Cases 
(Formerly 92k188) 
A statute may not be applied retroactively ab

sent a clear indication from Congress that it inten
ded such a result. 

[14] Statutes 361 ~278.7 

361 Statutes 
3 61 VI Construction and Operation 

3 61 VI(D) Retroactivity 
361k278.7 k. Express retroactive provi

sions. Most Cited Cases 
(Formerly 92k 188) 
The first step in determining whether a statute 

has an impermissible retroactive effect is to ascer
tain whether Congress has directed with the requis
ite clarity that the law be applied retrospectively. 

[15] Statutes 361 ~278.2 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.2 k. Nature and scope. Most 

Cited Cases 
(Formerly 361k263) 
The inquiry into whether a statute operates ret

roactively demands a commonsense, functional 

judgment about whether the new provision attaches 
new legal consequences to events completed before 
its enactment. 

[16] Statutes 361 ~278.9 

361 Statutes 
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361VI Construction and Operation 
361 VI(D) Retroactivity 

36lk278.9 k. Statutes affecting vested 

rights. Most Cited Cases 
(Formerly 36lk265) 

Statutes 361 ~278.10 

361 Statutes 
361 VI Construction and Operation 

361VI(D) Retroactivity 
36lk278.10 k. Statutes imposing liabilit

ies, penalties, duties, obligations, or disabilities. 
Most Cited Cases 

(Formerly 36lk265, 36lk266) 
A statute has retroactive effect when it takes 

away or impairs vested rights acquired under exist
ing laws, or creates a new obligation, imposes a 
new duty, or attaches a new disability, in respect to 
transactions or considerations already past. 

[17] Statutes 361 ~278.1 

3 61 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
36lk278.1 k. In general. Most Cited 

Cases 
(Formerly 36lk263) 
The judgment whether a particular statute acts 

retroactively should be informed and guided by fa
miliar considerations of fair notice, reasonable reli
ance, and settled expectations. 

FN* **2273 Syllabus 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the con
venience of the reader. See United States v. 
Detroit Timber & Lumber Co., 200 U.S. 
321, 337, 26 S.Ct. 282, 50 L.Ed. 499. 

*289 Before the effective dates of the Antiter
rorism and Effective Death Penalty Act of 1996 
(AEDPA) and the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (IIRIRA), § 

212(c) of the Immigration and Nationality Act of 

1952 was interpreted to give the Attorney General 
broad discretion to waive deportation of resident 
aliens. As relevant here, the large class of aliens de
pending on § 212( c) relief was reduced in 1996 by 
§ 401 of AEDPA, which identified a broad set of 

offenses for which convictions would preclude such 
relief; and by IIRIRA, which repealed § 212(c) and 
replaced it with a new section excluding from the 
class anyone "convicted of an aggravated felony," 8 
U.S.C. § 1229b(a)(3). Respondent St. Cyr, a lawful 
permanent United States resident, pleaded guilty to 
a criminal charge that made him deportable. He 
would have been eligible for a waiver of deporta
tion under the immigration law in effect when he 
was convicted, but his removal proceedings were 
commenced after AEDP A's and IIRIRA's effective 
dates. The Attorney General claims that those Acts 
withdrew his authority to grant St. Cyr a waiver. 
The Federal District Court accepted St. Cyr's 
habeas corpus application and agreed that the new 
restrictions do not apply to removal proceedings 
brought against an alien who pleaded guilty to a de
portable crime before their enactment. The Second 
Circuit affirmed. 

Held: 

I. Courts have jurisdiction under 28 U.S.C. § 
2241 to decide the legal issue raised by St. Cyr's 
habeas petition. Pp. 2278-2287. 

(a) To prevail on its claim that AEDPA and 
IIRIRA stripped federal courts of jurisdiction to de
cide a pure question of law, as in this case, petition
er Immigration and Naturalization Service (INS) 
must overcome both the strong presumption in fa
vor of judicial review of administrative action and 
the longstanding rule requiring a clear and unam
biguous statement of congressional intent to repeal 
habeas jurisdiction. Here, that plain statement rule 
draws additional reinforcement from other canons 
of statutory construction: First, when a statutory in
terpretation invokes the outer limits of Congress' 
power, there must be a clear indication that Con
gress intended that result; and *290 second, if an 
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otherwise acceptable construction would raise seri
ous constitutional problems and an alternative inter
pretation is fairly possible, the statute must be con
strued to avoid such problems. Pp. 2278-2279. 

(b) Construing the amendments at issue to pre
clude court review of a pure question of law would 
give rise to substantial constitutional questions. The 
Constitution's Suspension Clause, which protects 
the privilege of the habeas corpus writ, unquestion
ably requires some judicial intervention in deporta
tion cases. Heikkila v. Barber, 345 U.S. 229, 235, 
73 S.Ct. 603, 97 L.Ed. 972. Even assuming that the 
Clause protects only the writ as it existed in 1789, 
substantial evidence supports St. Cyr's claim that 
pure questions of law could have been answered in 
1789 by a common-law judge with power to issue 
the writ. Thus, a serious Suspension Clause issue 
would arise if the 1996 statutes have withdrawn 
that power from federal judges and provided no ad
equate substitute. The need to resolve such a seri
ous and difficult constitutional question and the de
sirability of avoiding that necessity reinforce the 
reasons for requiring a clear and unambiguous 
statement of constitutional intent. Pp. 2279-2282. 

(c) To conclude that the writ is no longer avail
able in this context would also represent a marked 
departure from historical immigration law practice. 
The writ has always been available to review the 
**2274 legality of Executive detention, see, e.g., 

Felker v. Turpin, 518 U.S. 651, 663, 116 S.Ct. 
2333, 135 L.Ed.2d 827, and, until the 1952 Act, a 
habeas action was the sole means of challenging a 
deportation order's legality, see, e.g., Heikkila, 345 
U.S., at 235, 73 S.Ct. 603. Habeas courts have 
answered questions of law in alien suits challenging 
Executive interpretations of immigration law and 
questions of law that arose in the discretionary re
lief context. Pp. 2282-2283. 

(d) Neither AEDPA § 40l(e) nor three IIRIRA 
provisions, 8 U.S.C. §§ 1252(a)(l), (a)(2)(C), and 
(b )(9), express a clear and unambiguous statement 
of Congress' intent to bar 28 U.S.C. § 2241 peti
tions. None of these sections even mentions § 2241. 

Section 40l(e)'s repeal of a subsection of the 1961 
Act, which provided, inter alia, habeas relief for an 
alien in custody pursuant to a deportation order, is 
not sufficient to eliminate what the repealed section 
did not grant-namely, habeas jurisdiction pursuant 
to § 2241. See Ex parte Yerger, 8 Wall. 85, 
105-106, 19 L.Ed. 332. The three IIRIRA provi
sions do not speak with sufficient clarity to bar 
habeas jurisdiction. They focus on "judicial review" 
or "jurisdiction to review." In the immigration con
text, however, "judicial review" and "habeas cor
pus" have historically distinct meanings, with 
habeas courts playing a far narrower role. Pp. 
2283-2287. 

2. Section 212(c) relief remains available for 
aliens, like St. Cyr, whose convictions were ob
tained through plea agreements and who, notwith
standing those convictions, would have been eli
gible for § 212( c) relief at the time of their plea un
der the law then in effect. Pp. 2287-2293. 

*291 a) A statute's language must require that 
it be applied retroactively. Bowen v. Georgetown 
Univ. Hospital, 488 U.S. 204, 208, 109 S.Ct. 468, 
102 L.Ed.2d 493. The first step in the impermiss
ible-retroactive-effect determination is to ascertain 
whether Congress has directed with the requisite 
clarity that the law be applied retrospectively. Mar

tin v. Hadix, 527 U.S. 343, 352, 119 S.Ct. 1998, 
144 L.Ed.2d 347. Such clarity is not shown by the 
comprehensiveness of IIRIRA's revision of federal 
immigration law, see Landgraf v. US! Film 
Products, 511 U.S. 244,260-261,114 S.Ct. 1483, 
128 L.Ed.2d 229, by the promulgation of IIRIRA's 
effective date, see id., at 257, 114 S.Ct. 1483, or by 
IIRIRA § 309( c )(I)'s "saving provision." Pp. 
2287-2290. 

(b) The second step is to determine whether 
IIRIRA attaches new legal consequences to events 

completed before its enactment, a judgment in
formed and guided by considerations of fair notice, 

reasonable reliance, and settled expectations. Land
graf, 511 U.S., at 270, 114 S.Ct. 1483. IIRIRA's 
elimination of § 212( c) relief for people who 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



121 S.Ct. 2271 Page 6 
533 U.S. 289, 121 S.Ct. 2271, 150 L.Ed.2d 347,69 USLW 4510,01 Cal. Daily Op. Serv. 5235,2001 Daily Journal 

D.A.R. 6475, 14 Fla. L. Weekly Fed. S 401,2001 DJCAR 3473 

(Cite as: 533 U.S. 289, 121 S.Ct. 2271) 

entered into plea agreements expecting that they 
would be eligible for such relief clearly attaches a 
new disability to past transactions or considera
tions. Plea agreements involve a quid pro quo 
between a criminal defendant and the government, 
and there is little doubt that alien defendants con
sidering whether to enter into such agreements are 
acutely aware of their convictions' immigration 
consequences. The potential for unfairness to 
people like St. Cyr is significant and manifest. Now 
that prosecutors have received the benefit of plea 
agreements, facilitated by the aliens' belief in their 
continued eligibility for § 212( c) relief, it would be 
contrary to considerations of fair notice, reasonable 
reliance, and settled expectations to hold that IIRI
RA deprives them of any possibility of such relief. 
The INS' argument that application of deportation 
law can never have retroactive effect because de
portation proceedings are inherently prospective is 
not particularly helpful in undertaking Landgrafs 
analysis, and the fact that deportation is not punish
ment for past crimes does not mean that the Court 
cannot consider an alien's reasonable reliance on 
the continued availability of discretionary relief 
from deportation **2275 when deciding the retro
active effect of eliminating such relief. That § 
212( c) relief is discretionary does not affect the 
propriety of this Court's conclusion, for there is a 
clear difference between facing possible deporta
tion and facing certain deportation. Pp. 2290-2293. 

229 F.3d 406, affirmed. 

STEVENS, J., delivered the opmwn of the 
Court, in which KENNEDY, SOUTER, GINS
BURG, and BREYER, JJ., joined. O'CONNOR, J., 
filed a dissenting opinion, post, p. 2293. SCALIA, 
J., filed a dissenting opinion, in *292 which 
REHNQUIST, C.J., and THOMAS, J., joined, and 
in which O'CONNOR, J., joined as to Parts I and 
III, post, p. 2293. 
Edwin S. Kneedler, Washington, DC, for petitioner. 

Lucas Guttentag, for respondent. 

For U.S. Supreme Court briefs, see:2001 WL 

210189 (Pet.Brief)2001 WL 324615 
(Resp.Brief)2001 WL 394838 (Reply.Brief) 

Justice STEVENS delivered the opinion of the 
Court. 

Both the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDP A), enacted on April 
24, 1996, 110 Stat. 1214, and the Illegal Immigra
tion Reform and Immigrant Responsibility Act of 
1996 (IIRIRA), enacted on September 30, 1996, 
110 Stat. 3009-546, contain comprehensive amend
ments to the Immigration and Nationality Act 
(INA), 66 Stat. 163, as amended, 8 U.S.C. § 1101 et 
seq. This case raises two important questions about 
the impact of those amendments. The first question 
is a procedural one, concerning the effect of those 
amendments on the availability of habeas corpus 
jurisdiction under 28 U.S.C. § 2241. The second 
question is a substantive one, concerning the impact 
of the amendments on conduct that occurred before 
*293 their enactment and on the availability of dis
cretionary relief from deportation. 

Respondent, Enrico St. Cyr, is a citizen of Haiti 
who was admitted to the United States as a lawful 
permanent resident in 1986. Ten years later, on 
March 8, 1996, he pleaded guilty in a state court to 
a charge of selling a controlled substance in viola
tion of Connecticut law. That conviction made him 
deportable. Under pre-AEDP A law applicable at 
the time of his conviction, St. Cyr would have been 
eligible for a waiver of deportation at the discretion 
of the Attorney General. However, removal pro
ceedings against him were not commenced until 
April 10, 1997, after both AEDPA and IIRIRA be
came effective, and, as the Attorney General inter
prets those statutes, he no longer has discretion to 
grant such a waiver. 

In his habeas corpus petition, respondent has 
alleged that the restrictions on discretionary relief 
from deportation contained in the 1996 statutes do 
not apply to removal proceedings brought against 
an alien who pleaded guilty to a deportable crime 
before their enactment. The District Court accepted 
jurisdiction of his application and agreed with his 
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submission. In accord with the decisions of four 
other Circuits, the Court of Appeals for the Second 
C. . ffi FNI 1rcmt a 1rmed. 229 F.3d 406 (2000). The im-

portance of both questions warranted our grant of 
certiorari. 531 U.S. 1107, 121 S.Ct. 848, 148 
L.Ed.2d 733 (2001). 

FNI. See Mahadeo v. Reno, 226 F.3d 3 
(C.A.I 2000); Liang v. INS, 206 F.3d 308 
(C.A.3 2000); Tasios v. Reno, 204 F.3d 
544 (C.A.4 2000); Flores-Miramontes v. 
INS, 212 F.3d 1133 (C.A.9 2000). But see 
Max-George v. Reno, 205 F.3d 194 (C.A.5 
2000); Morales-Ramirez v. Reno, 209 F.3d 
977 (C.A.7 2000); Richardson v. Reno, 
180 F.3d 1311 (C.A.II 1999). 

The character of the pre-AEDP A and pre
IIRIRA law that gave the Attorney General discre
tion to waive deportation in certain cases is relevant 
to our appraisal of **2276 both the substantive and 
the procedural questions raised by *294 the petition 
of the Immigration and Naturalization Service 
(INS). We shall therefore preface our discussion of 
those questions with an overview of the sources, 
history, and scope of that law. 

Subject to certain exceptions, § 3 of the Immig
ration Act of 1917 excluded from admission to the 
United States several classes of aliens, including, 
for example, those who had committed crimes 
"involving moral turpitude." 39 Stat. 875. The sev
enth exception provided "[t]hat aliens returning 
after a temporary absence to an unrelinquished 
United States domicile of seven consecutive years 
may be admitted in the discretion of the Secretary 
of Labor, and under such conditions as he may pre
scribe." Id., at 878_FN2 Although that provision ap

plied literally only to exclusion proceedings, and al
though the deportation provisions of the statute did 

not contain a similar provision, the INS relied on § 
3 to grant relief in deportation proceedings in
volving aliens who had departed and returned to 
this country after the ground for deportation arose. 

See, e.g., Matter of L, 1 I. & N. Dec. I, 2, 1940 WL 

7544 (1940). FN3 

FN2. The INS was subsequently trans
ferred to the Department of Justice. See 
Matter of L, I I. & N. Dec. 1, n. I (1940). 
As a result, the powers previously deleg
ated to the Secretary of Labor were trans
ferred to the Attorney General. See id., at 2 

FN3. The exercise of discretion was 
deemed a nunc pro tunc correction of the 
record of reentry. In approving of this con
struction, the Attorney General concluded 
that strictly limiting the seventh exception 
to exclusion proceedings would be 
"capricious and whimsical." Id., at 5. 

Section 212 of the Immigration and Nationality 
Act of 1952, which replaced and roughly paralleled 
§ 3 of the 1917 Act, excluded from the United 
States several classes of aliens, including those con
victed of offenses involving moral turpitude or the 
illicit traffic in narcotics. See 66 Stat. 182-187. As 
with the prior law, this section was subject to a pro
viso granting the Attorney General broad discretion 
to *295 admit excludable aliens. See id., at 187. 
That proviso, codified at 8 U.S.C. § 1182(c), stated: 

"Aliens lawfully admitted for permanent resid
ence who temporarily proceeded abroad voluntar
ily and not under an order of deportation, and 
who are returning to a lawful unrelinquished 
domicile of seven consecutive years, may be ad
mitted in the discretion of the Attorney General 

" 

Like § 3 of the 1917 Act, § 212( c) was literally 

applicable only to exclusion proceedings, but it too 
has been interpreted by the Board of Immigration 
Appeals (BIA) to authorize any permanent resident 
alien with "a lawful unrelinquished domicile of sev
en consecutive years" to apply for a discretionary 
waiver from deportation. See Matter of Silva, 16 I. 
& N. Dec. 26, 30, 1976 WL 32326 (1976) (adopting 
position of Francis v. INS, 532 F.2d 268 (C.A.2 
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1976)). If relief is granted, the deportation proceed
ing is terminated and the alien remains a permanent 
resident. 

The extension of§ 212( c) relief to the deporta
tion context has had great practical importance, be
cause deportable offenses have historically been 
defined broadly. For example, under the INA, ali
ens are deportable upon conviction for two crimes 
of "moral turpitude" (or for one such crime if it oc
curred within five years of entry into the country 
and resulted in a jail term of at least one year). See 
8 U.S.C. §§ 1227(a)(2)(A)(i)-(ii) (1994 ed., Supp. 
V). In 1988, Congress further specified that an alien 
is deportable upon conviction for any "aggravated 
felony," Anti-Drug Abuse Act of 1988, 102 Stat. 
4469-4470, § 1227(a)(2)(A)(iii), which was defined 
to include numerous offenses without regard to how 
long ago they were committed.FN4 **2277 Thus, 

the class of aliens *296 whose continued residence 
in this country has depended on their eligibility for 
§ 212( c) relief is extremely large, and not surpris
ingly, a substantial percentage of their a~ications 
for § 212( c) relief have been granted. 5 Con
sequently, in the period between 1989 and 1995 
alone, Q 212(c) relief was granted to over 10,000 
I
. FN6 

a 1ens. 

FN4. See 8 U.S.C. § l!Ol(a)(43) (1994 ed. 

and Supp. V). While the term has always 
been defined expansively, it was 
broadened substantially by IIRIRA. For 
example, as amended by that statute, the 
term includes all convictions for theft or 
burglary for which a term of imprisonment 
of at least one year is imposed (as opposed 
to five years pre-IIRIRA), compare § 
1101(a)(43)(G) (1994 ed., Supp. V) with§ 
1101(a)(43)(G) (1994 ed.), and all convic
tions involving fraud or deceit in which the 
loss to the victim exceeds $10,000 (as op
posed to $200,000 pre-IIRIRA), compare § 
1101(a)(43)(M)(i) (1994 ed., Supp. V) 
with§ 1101(a)(43)(M)(i) (1994 ed.). In ad
dition, the term includes any "crime of vi-

olence" resulting in a prison sentence of at 
least one year (as opposed to five years 
pre-IIRIRA), compare § 110l(a)(43)(F) 
(1994 ed., Supp. V) with§ 110l(a)(43)(F) 
( 1994 ed. ), and that phrase is itself broadly 
defined. See 18 U.S.C. § 16 ("[A]n offense 
that has as an element the use, attempted 
use, or threatened use of physical force 
against the person or property of another," 
or "any other offense that is a felony and 
that, by its nature, involves a substantial 
risk that physical force against the person 
or property of another may be used in the 
course of committing the offense"). 

FN5. See, e.g., Rannik, The Anti
Terrorism and Effective Death Penalty Act 
of 1996: A Death Sentence for the 212( c) 
Waiver, 28 U. Miami Inter-Am. L.Rev. 
123, 150, n. 80 (1996) (providing statistics 
indicating that 51.5% of the applications 
for which a final decision was reached 
between 1989 and 1995 were granted); see 
also Mattis v. Reno, 212 F.3d 31, 33 
(C.A.l 2000) ("[I]n the years immediately 
preceding the statute's passage, over half 
the applications were granted"); Tasios, 
204 F.3d, at 551 (same). 

In developing these changes, the BIA de
veloped criteria, comparable to common
law rules, for deciding when deportation 
is appropriate. Those criteria, which 
have been set forth in several BIA opin
ions, see, e.g., Matter of Marin, 16 I. & 

N. Dec. 581, 1978 WL 36472 (1978), in
clude the seriousness of the offense, 
evidence of either rehabilitation or re
cidivism, the duration of the alien's res
idence, the impact of deportation on the 
family, the number of citizens in the 
family, and the character of any service 
in the Armed Forces. 

FN6. See Rannik, 28 U. Miami Inter

Am.L.Rev., at 150, n. 80. However, based 
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on these statistics, one cannot form a reli

able estimate of the number of individuals 
who will be affected by today's decision. 
Since the 1996 statutes expanded the defin
ition of "aggravated felony" substantially
and retroactively-the number of individuals 
now subject to deportation absent § 212( c) 
relief is significantly higher than these fig
ures would suggest. In addition, the nature 
of the changes (bringing under the defini
tion more minor crimes which may have 
been committed many years ago) suggests 
that an increased percentage of applicants 
will meet the stated criteria for§ 212(c) re
lief. 

*297 Three statutes enacted in recent years 
have reduced the size of the class of aliens eligible 
for such discretionary relief. In 1990, Congress 
amended § 212( c) to preclude from discretionary 
relief anyone convicted of an aggravated felony 
who had served a term of imprisonment of at least 
five years. § 511, I 04 Stat. 5052 (amending 8 
U.S.C. § 1182(c)). In 1996, in§ 440(d) of AEDPA, 
Congress identified a broad set of offenses for 
which convictions would preclude such relief. See 
110 Stat. 1277 (amending 8 U.S.C. § 1182(c)).FN7 

And finally, that same year, Congress passed IIRI
RA. That statute, inter alia, repealed § 212( c), see § 
304(b), 110 Stat. 3009-597, and replaced it with a 
new section that gives the Attorney General the au
thority to cancel removal for a narrow class of inad
missible or deportable aliens, see id., at 3009-594 
(creating 8 U.S.C. § 1229b (1994 ed., Supp. V)). So 
narrowed, that class does not include anyone previ
ously "convicted of any aggravated felony." § 
1229b(a)(3) (1994 ed., Supp. V). 

FN7. The new provision barred review for 
individuals ordered deported because of a 
conviction for an aggravated felony, for a 
drug conviction, for certain weapons or na
tional security violations, and for multiple 
convictions involving crimes of moral 
turpitude. See 110 Stat. 1277. 

In the Attorney General's opinion, these 
amendments have entirely withdrawn his **2278 § 
212(c) authority to waive deportation for aliens pre
viously convicted of aggravated felonies. 
Moreover, as a result of other amendments adopted 
in AEDP A and IIRIRA, the Attorney General also 
maintains that there is no judicial forum available 
to decide whether these statutes did, in fact, deprive 
him of the power to grant such relief. As we shall 
explain below, we disagree on both points. In our 
view, a federal court does have jurisdiction to de
cide the merits of the legal question, and *298 the 
District Court and the Court of Appeals decided 
that question correctly in this case. 

II 
The first question we must consider is whether 

the District Court retains jurisdiction under the gen
eral habeas corpus statute, 28 U.S.C. § 2241, to en
tertain St. Cyr's challenge. His application for a 
writ raises a pure question of law. He does not dis
pute any of the facts that establish his deportability 
or the conclusion that he is deportable. Nor does he 
contend that he would have any right to have an un
favorable exercise of the Attorney General's discre
tion reviewed in a judicial forum. Rather, he con
tests the Attorney General's conclusion that, as a 
matter of statutory interpretation, he is not eligible 
for discretionary relief. 

The District Court held, and the Court of Ap
peals agreed, that it had jurisdiction to answer that 

. . h b d. FN8 Th questwn m a a eas corpus procee mg. e 
INS argues, however, that four sections of the 1996 
statutes-specifically, § 40l(e) of AEDPA and three 
sections of IIRIRA (8 U.S.C. §§ 1252(a)(l), 
1252(a)(2)(C), and 1252(b )(9) ( 1994 ed., Supp. 
V))-stripped the courts of jurisdiction to decide the 
question of law presented by respondent's habeas 

corpus application. 

FN8. Seen. I, supra; n. 33, infra. 

[1] For the INS to prevail it must overcome 
both the strong presumption in favor of judicial re-

. f d . . . . FN9 d h I view o a m1mstratJve actwn an t e ong-
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standing rule requmng a clear statement of con
gressional intent to repeal habeas jurisdiction. See 
Ex parte Yerger, 8 Wall. 85, 102, 19 L.Ed. 332 
(1869) ("We are not at liberty to except from 
[habeas corpus jurisdiction] any cases not plainly 
excepted by law"); Felker v. Turpin, 518 U.S. 651, 
660-661, 116 S.Ct. 2333, 135 L.Ed.2d 827 (1996) 
(noting that "[n]o provision of Title I *299 men
tions our authority to entertain original habeas peti
tions," and the statute "makes no mention of our 

authority to hear habeas ¥etitions filed as original 
matters in this Court"). N 1 0 Implications from 
statutory text or legislative history are not sufficient 
to repeal habeas jurisdiction; instead, Congress 
must articulate specific and unambiguous **2279 
statutory directives to effect a repeal. Ex parte Yer
ger, 8 Wall., at 105 ("Repeals by implication are 
not favored. They are seldom admitted except on 
the ground of repugnancy; and never, we think, 
when the former act can stand together with the 
new act").FN11 

FN9. See, e.g., Bowen v. Michigan 
Academy of Family Physicians, 476 U.S. 
667, 670, 106 S.Ct. 2133, 90 L.Ed.2d 623 
(1986); see also McNary v. Haitian 
Refugee Center, Inc., 498 U.S. 479, 498, 
111 S.Ct. 888, 112 L.Ed.2d 1005 (1991); 
Webster v. Doe, 486 U.S. 592, 603, 108 
S.Ct. 2047, 100 L.Ed.2d 632 (1988); John
son v. Robison, 415 U.S. 361, 373-374, 94 
S.Ct. 1160, 39 L.Ed.2d 389 (1974). 

FNl 0. "In traditionally sensitive areas, 
the requirement of [a] clear statement as
sures that the legislature has in fact faced, 
and intended to bring into issue, the critical 
matters involved in the judicial decision." 
Gregory v. Ashcroft, 501 U.S. 452, 461, 
111 S.Ct. 2395,115 L.Ed.2d 410 (1991) 
(internal quotation marks and citations 
omitted); see United States v. Nordic Vil
lage, Inc., 503 U.S. 30, 33, 112 S.Ct. 1011, 
117 L.Ed.2d 181 (1992) ("Waivers of the 
[Federal] Government's sovereign im-

munity, to be effective, must be 
'unequivocally expressed' "); Atascadero 
State Hospital v. Scanlon, 473 U.S. 234, 
242, 105 S.Ct. 3142, 87 L.Ed.2d 171 
( 1985) ("Congress may abrogate the States' 
constitutionally secured immunity from 
suit in federal court only by making its in
tention unmistakably clear in the language 
of the statute"); see also Eskridge & 
Frickey, Quasi-Constitutional Law: Clear 
Statement Rules as Constitutional Law
making, 45 Vand. L.Rev. 593, 597 (1992) 
("[T]he Court . . . has tended to create the 
strongest clear statement rules to confine 
Congress's power in areas in which Con
gress has the constitutional power to do 
virtually anything"). 

FN11. Cf. Ruckelshaus v. Monsanto Co., 
467 U.S. 986, 1018, 104 S.Ct. 2862, 81 
L.Ed.2d 815 (1984) ("[W]here two statutes 
are capable of co-existence, it is the duty 
of the courts,. absent a clearly expressed 
congressional intention to the contrary, to 
regard each as effective" (internal quota
tion marks omitted)). 

[2][3][4][5] In this case, the plain statement 
rule draws additional reinforcement from other can
ons of statutory construction. First, as a general 
matter, when a particular interpretation of a statute 
invokes the outer limits of Congress' power, we ex
pect a clear indication that Congress intended that 
result. See Edward J. DeBartolo Corp. v. Florida 
Gulf Coast Building & Constr. Trades Council, 485 
U.S. 568, 575, 108 S.Ct. 1392, 99 L.Ed.2d 645 
(1988). Second, if an otherwise acceptable con
struction of a statute *300 would raise serious con
stitutional problems, and where an alternative inter
pretation of the statute is "fairly possible," see 
Crowell v. Benson, 285 U.S. 22, 62, 52 S.Ct. 285, 

76 L.Ed. 598 (1932), we are obligated to construe 
the statute to avoid such problems. See Ashwander 
v. TVA, 297 U.S. 288, 341, 345-348, 56 S.Ct. 466, 
80 L.Ed. 688 (1936) (Brandeis, J., concurring); 
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United States ex ref. Attorney General v. Delaware 
& Hudson Co., 213 U.S. 366, 408, 29 S.Ct. 527, 53 
L.Ed. 836 (1909).FN12 

FN12. "As was stated in Hooper v. Cali

fornia, 155 U.S. 648, 657, 15 S.Ct. 207, 39 
L.Ed. 297 (1895), '[t]he elementary rule is 
that every reasonable construction must be 
resorted to, in order to save a statute from 
unconstitutionality.' This approach ... also 
recognizes that Congress, like this Court, 
is bound by and swears an oath to uphold 
the Constitution. The courts will therefore 
not lightly assume that Congress intended 
to infringe constitutionally protected liber
ties or usurp power constitutionally forbid
den it." Edward J. DeBartolo Corp. v. 

Florida Gulf Coast Building & Constr. 
Trades Council, 485 U.S. 568, 575, 108 
S.Ct. 1392, 99 L.Ed.2d 645 (1988) (citing 
Grenada County Supervisors v. Brown, 
112 U.S. 261, 269, 5 S.Ct. 125, 28 L.Ed. 
704 (1884)); see also NLRB v. Catholic 
Bishop of Chicago, 440 U.S. 490, 499-501, 
504, 99 S.Ct. 1313, 59 L.Ed.2d 533 (1979) 
; Murray v. Schooner Charming Betsy, 6 
Cranch 64, 118, 2 L.Ed. 208 (1804); Ma
chinists v. Street, 367 U.S. 740, 749-750, 
81 S.Ct. 1784, 6 L.Ed.2d 1141 (1961); 
Crowell v. Benson, 285 U.S. 22, 62, 52 
S.Ct. 285, 76 L.Ed. 598 (1932); Lucas v. 
Alexander, 279 U.S. 573, 577, 49 S.Ct. 
426, 73 L.Ed. 851 (1929); Panama R. Co. 
v. Johnson, 264 U.S. 375, 390, 44 S.Ct. 
391, 68 L.Ed. 748 (1924); Delaware & 

Hudson Co., 213 U.S., at 407-408, 29 S.Ct. 
527; Parsons v. Bedford, 3 Pet. 433; 
448-449, 7 L.Ed. 732 (1830) (Story, J.). 

[ 6] A construction of the amendments at issue 
that would entirely preclude review of a pure ques
tion of law by any court would give rise to substan
tial constitutional questions. Article I, § 9, cl. 2, of 
the Constitution provides: "The Privilege of the 
Writ of Habeas Corpus shall not be suspended, un-

less when in Cases of Rebellion or Invasion the 
public Safety may require it." Because of that 
Clause, some "judicial intervention in deportation 
cases" is unquestionably "required by the Constitu
tion." Heikkila v. Barbel~ 345 U.S. 229, 235, 73 
S.Ct. 603,97 L.Ed. 972 (1953). 

[7] Unlike the provisions of AEDP A that we 
construed in Felker v. Turpin, 518 U.S. 651, 116 
S.Ct. 2333, 135 L.Ed.2d 827 (1996), this case in
volves an alien subject to a federal removal order 
rather than a person confined pursuant to a state
court conviction. Accordingly, regardless of wheth
er the protection of the Suspension *301 Clause en
compasses all cases covered by the 1867 Amend
ment extending the protection of the writ to state 
prisoners, cf. id., at 663-664, 116 S.Ct. 2333, or by 
subsequent legal developments, see LaGuerre v. 
Reno, 164 F.3d 1035 (C.A.7 1998), at the absolute 
minimum, the Suspension Clause protects the writ 
"as it existed in 1789." FNl 3 **2280 Felker, 518 

U.S., at 663-664, 116 S.Ct. 2333. 

FN 13. The fact that this Court would be re
quired to answer the difficult question of 
what the Suspension Clause protects is in 
and of itself a reason to avoid answering 
the constitutional questions that would be 
raised by concluding that review was 
barred entirely. Cf. Neuman, Habeas Cor
pus, Executive Detention, and the Removal 
of Aliens, 98 Colum. L.Rev. 961, 980 
( 1998) (noting that "reconstructing habeas 
corpus law ... [for purposes of a Suspen
sion Clause analysis] would be a difficult 
enterprise, given fragmentary documenta
tion, state-by-state disuniformity, and un
certainty about how state practices should 
be transferred to new national institu

tions"). 

At its historical core, the writ of habeas corpus 
has served as a means of reviewing the legality of 
Executive detention, and it is in that context that its 

. FN14 
protectiOns have been strongest. See, e.g., 
Swain v. Pressley, 430 U.S. 372, 380, n. 13, 97 
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S.Ct. 1224, 51 L.Ed.2d 411 (1977); id., at 385-386, 
97 S.Ct. 1224 (Burger, C. J., concurring) (noting 
that "the traditional Great Writ was largely a rem
edy against executive detention"); Brown v. Allen, 
344 U.S. 443, 533, 73 S.Ct. 397, 97 L.Ed. 469 
(1953) (Jackson, J., concurring in result) ("The his
toric purpose of the writ has been to relieve deten
tion by executive authorities without judicial trial"). 
In England prior to 1789, in the Colonies,FNIS and 

in this Nation during the formative years of our 
Government, the writ of habeas corpus was avail
able to nonenemy aliens as well as to citizens.*302 
FN16 . 

It enabled them to challenge Executive and 
grivate detention in civil cases as well as criminal. 
FN17 M h . f h . oreover, t e Issuance o t e wnt was not 
limited to challenges to the jurisdiction of the cus
todian, but encompassed detentions based on errors 
of law, including the erroneous application or inter-

. FNI8 
pretatwn of statutes. It was used to command 
the discharge of seamen who had a statutory ex
emption from impressment into the British Navy, 
FN19 . I FN20 d b · h to emancipate s aves

2 
an to o tam t e 

freedom of apprentices FN 1 and asylum inmates. 
FN22 . 

Most Important, for our purposes, those early 
cases contain no suggestion that habeas relief in 
cases involving*303 Executive detention was only 

"I bl fi . . I FN23 avai a e or constltutwna error. 

FN14. At common law, "[w]hile habeas re
view of a court judgment was limited to 
the issue of the sentencing court's jurisdic
tional competency, an attack on an execut
ive order could ra,ise all issues relating to 
the legality of the detention." Note, Devel
opments in the Law-Federal Habeas Cor
pus, 83 Harv. L.Rev. 1038, 1238 (1970). 

FN15. See W. Duker, A Constitutional 
History of Habeas Corpus 115 (1980) 
(noting that "the common-law writ of 
habeas corpus was in operation in all thir
teen of the British colonies that rebelled in 
1776"). 

FN16. See Sommersett v. Stewart, 20 How. 
St. Tr. 1, 79-82 (K.B.1772); Case of the 

Hottentot Venus, 13 East 195, 104 Eng. 
Rep. 344 (K.B.l810); King v. Schiever, 2 
Burr. 765, 97 Eng. Rep. 551 (K.B.l759); 
United States v. Villato, 2 U.S. 370, 2 Dall. 
370, 1 L.Ed. 419, 28 F.Cas. 377 (No. 
16,622) (C.C.Pa.l797); Commonwealth v. 
Holloway, 1 Serg. & Rawle 392, 1815 WL 
1249 (Pa.1815); Ex parte D'Olivera, 7 
F.Cas. 853 (No. 3,967) (C.C.Mass.l813); 
see also Brief for Legal Historians as 
Amici Curiae 10-11; Neuman, Habeas Cor
pus, Executive Detention, and the Removal 
of Aliens, 98 Colum.L.Rev., at 990-1004. 

FN17. See King v. Nathan, 2 Strange 880, 
93 Eng. Rep. 914 (K.B.l724); Ex parte 
Boggin, 13 East 549, 104 Eng. Rep. 484 
(K.B.l811); Hollingshead's Case, 1 
Salkeld 351,91 Eng. Rep. 307 (K.B.l702); 
Dr. Groenvelt's Case, 1 Ld.Raym. 213, 91 
Eng. Rep. 1038 (K.B.l702); Bushell's 
Case, Vaughn 135, 124 Eng. Rep. 1006 
(C.P. 1670); Ex parte Randolph, 20 F. Cas. 
242 (No. 11,558) (C.C.D.Va. 1833) 
(Marshall, C. J., on circuit); Ex parte 
D'Olivera, 7 F. Cas. 853 (No. 3,967) 
(C.C.D.Mass. 1813); Respublica v. 
Keppele, 2 Dall. 197, 1 L.Ed. 347 
(Pa.1793). 

FN18. See, e.g., Hollingshead's Case, 1 
Salkeld 351, 91 Eng. Rep. 307 (K.B.1702); 
King v. Nathan, 2 Strange 880, 93 Eng. 
Rep. 914 (K.B.1724); United States v. 
Bainbridge, 24 F.Cas. 946 (No. 14,497) 
(C.C.Mass.l816); Ex parte Randolph, 20 
F. Cas. 242 (No. 11,558) (C.C.Va.l833) 
(Marshall, C.· J., on circuit); see also Brief 
for Legal Historians as Amici Curiae 3-10 
(collecting cases). 

FN19. See, e.g., the case of King v. White 
(1746) quoted in the addendum to Som
mersett v. Stewart, 20 How. St. Tr., at 
1376. 
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FN20. Jd., at 79-82. 

FN21. King v. Delaval, 3 Burr. 1434, 97 
Eng. Rep. 913 (K.B.l763). 

FN22. King v. Turlington, 2 Burr. 1115, 97 
Eng. Rep. 741 (K.B.l761). 

FN23. See, e.g., Ex parte Boggin, 13 East 
549, n. (b), 104 Eng. Rep. 484, n. (a) 
(K.B.l811) (referring to Chalacombe's 
Case, in which the court required a re
sponse from the Admiralty in a case in
volving the impressment of a master of a 
coal vessel, despite the argument that ex
emptions for "seafaring persons of this de
scription" were given only as a matter of 
"grace and favour," not "of right"); 
Hollingshead's Case, 1 Salkeld 351, 91 
Eng. Rep. 307 (K.B.l702) (granting relief 
on the grounds that the language of the 
warrant of commitment-authorizing deten
tion until " otherwise discharged by due 
course of law "-exceeded the authority 
granted under the statute to commit "till 
[the bankrupt] submit himself to be ex
amined by the commissioners"); see also 
Brief for Legal Historians as Amici Curiae 
8-10, 18-28. 

The dissent, however, relies on 
Chalacombe's Case as its sole support 
for the proposition that courts treated 
Executive discretion as "lying entirely 
beyond the judicial ken." See post, at 
2302 (opinion of SCALIA, J.). Although 
Lord Ellenborough expressed "some hes
itation" as to whether the case should 
"stand over for the consideration of the 
Admiralty," he concluded that, given the 
public importance of the question, the 
response should be called for. 13 East, at 
549, n. (b), 104 Eng. Rep., at 484, n.(a) 
2

· The case ultimately became moot 
when the Admiralty discharged 
Chalacombe, but it is significant that, 

despite some initial hesitation, the court 
decided to proceed. 

**2281 Notwithstanding the historical use of 
habeas corpus to remedy unlawful Executive ac
tion, the INS argues that this case falls outside the 
traditional scope of the writ at common law. It ac
knowledges that the writ protected an individual 
who was held without legal authority, but argues 
that the writ would not issue where "an official had 
statutory authorization to detain the individual ... 
but ... the official was not properly exercising his 
discretionary power to determine whether the indi
vidual should be released." Brief for Respondent in 
Calcano-Martinez v. INS, O.T.2000, No. 00-1011, 
p. 33. In this case, the INS points out, there is no 
dispute that the INS had authority in law to hold St. 
Cyr, as he is eligible for removal. St. Cyr counters 
that there is historical evidence of the writ issuing 
to redress the *304 improper exercise of official 
discretion. See n. 23, supra; Hafetz, The Untold 
Story of Noncriminal Habeas Corpus and the 1996 
Immigration Acts, 107 Yale L.J. 2509 (1998). 

St. Cyr's constitutional position also finds some 
support in our prior immigration cases. In Heikkila 
v. Barber, the Court observed that the then-existing 
statutory immigration scheme "had the effect of 
precluding judicial intervention in deportation cases 
except insofar as it was required by the Constitu
tion," 345 U.S., at 234-235, 73 S.Ct. 603 (emphasis 
added)-and that scheme, as discussed below, did al
low for review on habeas of questions of law con
cerning an alien's eligibility for discretionary relief. 
Therefore, while the INS' historical arguments are 
not insubstantial, the ambiguities in the scope of the 
exercise of the writ at common law identified by St. 
Cyr, and the suggestions in this Court's prior de
cisions as to the extent to which habeas review 
could be limited consistent with the Constitution, 
convince us that the Suspension Clause questions 
that would be presented by the INS' reading of the 
immigration statutes before us are difficult and sig-

. FN24 
mficant. 

FN24. The dissent reads into Chief Justice 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



121 S.Ct. 2271 Page 14 
533 U.S. 289, 121 S.Ct. 2271, 150 L.Ed.2d 347,69 USLW 4510,01 Cal. Daily Op. Serv. 5235,2001 Daily Journal 
D.A.R. 6475, 14 Fla. L. Weekly Fed. S 401, 2001 DJCAR 3473 
(Cite as: 533 U.S. 289, 121 S.Ct. 2271) 

Marshall's opinion in Ex parte Bollman, 4 
Cranch 75, 2 L.Ed. 554 (1807), support for 
a proposition that the Chief Justice did not 
endorse, either explicitly or implicitly. See 
post, at 2300-2301 (opinion of SCALIA, 
J.). He did note that "the first congress of 
the United States" acted under "the imme- · 
diate influence" of the injunction provided 
by the Suspension Clause when it gave 
"life and activity" to "this great constitu
tional privilege" in the Judiciary Act of 
1789, and that the writ could not be sus
pended until after the statute was enacted. 
4 Cranch, at 95. That statement, however, 
surely does not imply that Marshall be
lieved the Framers had drafted a Clause 
that would proscribe a temporary abroga
tion of the writ, while permitting its per
manent suspension. Indeed, Marshall's 
comment expresses the far more sensible 
view that the Clause was intended to pre
clude any possibility that "the privilege it
self would be lost" by either the inaction or 
the action of Congress. See, e.g., ibid. 
(noting that the Founders "must have felt, 
with peculiar force, the obligation" Im
posed by the Suspension Clause). 

**2282 In sum, even assuming that the Suspen
sion Clause protects only the writ as it existed in 
1789, there is substantial *305 evidence to support 
the proposition that pure questions of law like the 
one raised by the respondent in this case could have 
been answered in 1789 by a common-law judge 
with power to issue the writ of habeas corpus. It ne
cessarily follows that a serious Suspension Clause 
issue would be presented if we were to accept the 
INS' submission that the 1996 statutes have with
drawn that power from federal judges and provided 
no adequate substitute for its exercise. See Hart, 
The Power of Congress to Limit the Jurisdiction of 
Federal Courts: An Exercise in Dialectic, 66 Harv. 
L.Rev. 1362, 1395-1397 (1953). The necessity of 
resolving such a serious and difficult constitutional 
issue-and the desirability of avoiding that necessity-

simply reinforce the reasons for requiring a clear 
and unambiguous statement of congressional intent. 

Moreover, to conclude that the writ is no 
longer available in this context would represent a 
departure from historical. practice in immigration 
law. The writ of habeas corpus has always been 
available to review the legality of Executive deten
tion. See Felker, 518 U.S., at 663, 116 S.Ct. 2333; 
Swain v. Pressley, 430 U.S., at 380, n. 13, 97 S.Ct. 
1224; id., at 385-386, 97 S.Ct. 1224 (Burger, C. J., 
concurring); Brown v. Allen, 344 U.S., at 533, 73 
S.Ct. 397 (Jackson, J., concurring in result). Federal 
courts have been authorized to issue writs of habeas 
corpus since the enactment of the Judiciary Act of 
1789, and§ 2241 of the Judicial Code provides that 
federal judges may grant the writ of habeas corpus 
on the application of a prisoner held "in custody in 
violation of the Constitution or laws or treaties of 
the United States." FN25 28 U.S.C. § 2241. Before 
and after the enactment in 1875 of the first statute 
regulating immigration, 18 Stat. 4 77, that jurisdic
tion was regularly invoked on behalf of noncitizens, 
particularly in the immigration context. See, e.g., 
*306/n re Kaine, 14 How. I 03, 14 L.Ed. 345 (1853) 
; United States v. Jung Ah Lung, 124 U.S. 621, 
626-632, 8 S.Ct. 663,31 L.Ed. 591 (1888). 

FN25. In fact, § 2241 descends directly 
from § 14 of the Judiciary Act of 1789 and 
the 1867 Act. See Act of Sept. 24, 1789, 
ch. 20, § 14, 1 Stat. 82; Act of Feb. 5, 
1867, ch. 28, 14 Stat. 385. Its text re
mained undisturbed by either AEDP A or 
IIRIRA. 

Until the enactment of the 1952 Immigration 
and Nationality Act, the sole means by which an 
alien could test the legality of his or her deportation 
order was hY _bringing a habeas corpus action in dis-

. FN26 
tnct court. See, e.g., United States v. Jung Ah 
Lung, 124 U.S. 621, 8 S.Ct. 663, 31 L.Ed. 591 
(1888); Heikkila, 345 U.S., at 235, 73 S.Ct. 603; 
Chin Yow v. United States, 208 U.S. 8, 28 S.Ct. 
201, 52 L.Ed. 369 (1908); Ng Fung Ho v. White, 
259 U.S. 276, 284, 42 S.Ct. 492, 66 L.Ed. 938 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



121 S.Ct. 2271 Page 15 

533 U.S. 289, 121 S.Ct. 2271, 150 L.Ed.2d 347,69 USLW 4510,01 Cal. Daily Op. Serv. 5235,2001 Daily Journal 

D.A.R. 6475, 14 Fla. L. Weekly Fed. S 401, 2001 DJCAR 3473 

(Cite as: 533 U.S. 289, 121 S.Ct. 2271) 

(1922). In such cases, other than the question 
whether there was some evidence to support the or
der, FN27 the courts generally did not review factu

al detenninations made by the Executive. See Ekiu 
v. United States, 142 U.S. 651, 659, 12 S.Ct. 336, 
35 L.Ed. 1146 (1892). However, they did review 
the Executive's legal determinations. See Gegiow v. 

Uhl, 239 U.S. 3, 9, 36 S.Ct. 2, 60 L.Ed. 114 (1915) 
("The statute by enumerating the conditions upon 
which the allowance to land may be denied, prohib
its the denial in other cases. And when the record 
shows that a commissioner of immigration is ex
ceeding his power, the **2283 alien may demand 
his release upon habeas corpus "); see (!iso Neu
man, Jurisdiction and the Rule of Law after the 
1996 Immigration Act, 113 Harv. L.Rev .1963, 

FN28 1965-1969 (2000). In case after case, courts 
answered questions of law in habeas*307 corpus 
proceedings brought by aliens challengin!!._Execut-
. . . f h . . . I -FN29 1ve mterpretatwns o t e ImmigratiOn aws. 

FN26. After 1952, judicial review of de
portation orders could also be obtained by 
declaratory judgment actions brought in 
federal district court. Shaughnessy v. 

Pedreiro, 349 U.S. 48, 75 S.Ct. 591, 99 

L.Ed. 868 (1955). However, in 1961, Con
gress acted to consolidate review in the 
courts of appeals. See Foti v. INS, 375 U.S. 
217,84 S.Ct. 306,11 L.Ed.2d 281 (1963). 

FN27. See, e.g., United States ex rei. Va
jtauer v. Commissioner of Immigration, 
273 U.S. 103, 106, 47 S.Ct. 302, 71 L.Ed. 
560 (1927) (holding that deportation "on 

charges unsupported by any evidence is a 
denial of due process which may be cor
rected on habeas corpus "). 

FN28. "And when the record shows that a 
commissioner of immigration is exceeding 
his power, the alien may demand his re
lease upon habeas corpus. The conclusive
ness of the decisions of immigration of
ficers under § 25 is conclusiveness upon 
matters of fact. This was implied in 

Nishimura Ekiu v. United States, 142 U.S. 
651, 12 S.Ct. 336, 35 L.Ed. 1146, relied on 
by the Government." Gegiow v. Uhl, 239 
U.S. 3, 9, 36 S.Ct. 2, 60 L.Ed. 114 (1915). 

FN29. See, e.g., Delgadillo v. Carmichael, 
332 U.S. 388, 391, 68 S.Ct. 10, 92 L.Ed. 
17 (1947) (rejecting on habeas the Govern
ment's interpretation of the statutory term 
"entry"); Bridges v. Wixon, 326 U.S. 135, 
149, 65 S.Ct. 1443, 89 L.Ed. 2103 (1945) 
(rejecting on habeas the Government's in
terpretation of the tenn "affiliation" with 
the Communist Party); Kessler v. Strecker, 
307 U.S. 22, 35, 59 S.Ct. 694, 83 L.Ed. 
I 082 ( 1939) (holding that "as the Secretary 
erred in the construction of the statute, the 
writ must be granted"). Cf. Mahler v. Eby, 
264 U.S. 32, 46, 44 S.Ct. 283, 68 L.Ed. 
549 (1924) (reviewing on habeas the ques
tion whether the absence of an explicit fac
tual finding that the aliens were 
"undesirable" invalidated the warrant of 
deportation). 

Habeas courts also regularly answered ques
tions of law that arose in the context of discretion
ary relief. See, e.g., United States ex rei. Accardi v. 

Shaughnessy, 347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 
681 (1954); United States ex ret. Hintopoulos v. 

Shaughnessy, 353 U.S. 72, 77, 77 S.Ct. 618, 1 
L.Ed.2d 652 (19S7)_FN30 Traditionally, courts re

cognized a distinction between eligibility for dis
cretionary relief, on the one hand, and the favorable 
exercise of discretion, on the other hand. See Neu
man, I I 3 Harv. L.Rev., at 1991 (noting the "strong 
tradition in habeas corpus law ... that subjects the 
legally erroneous failure to exercise discretion, un
like a substantively unwise exercise of discretion, 
to inquiry on the writ"). Eligibility that was 
"governed by specific*308 statutory standards" 
provided "a right to a ruling on an applicant's eli
gibility," even though the actual granting of relief 
was "not a matter of right under any circumstances, 
but rather is in all cases a matter of grace." Jay v. 
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Boyd, 351 U.S. 345, 353-354, 76 S.Ct. 919, 100 
L.Ed. 1242 (1956). Thus, even though the actual 
suspension of deportation authorized by § 19( c) of 
the Immigration Act of 1917 was a matter of grace, 
in United States ex rei. Accardi v. Shaughnessy, 
347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 681 (1954), 
we held that a deportable alien had a right to chal
lenge the Executive's failure to exercise the discre
tion authorized by the law. The exercise of the Dis
trict Court's habeas corpus jurisdiction to answer a 
pure question of law in this case is entirely consist
ent with the exercise of such jurisdiction in Ac
cardi. See also United States ex ref. Hintopoulos v. 
Shaughnessy, 353 U.S., at 77, 77 S.Ct. 618. 

FN30. Indeed, under the pre-1952 regime 
which provided only what Heikkila termed 
the constitutional minimum of review, on 
habeas lower federal courts routinely re
viewed decisions under the Seventh Pro
viso, the statutory predecessor to § 212( c), 
to ensure the lawful exercise of discretion. 
See, e.g., United States ex ref. Devenuto v. 
Curran, 299 F. 206 (C.A.2 1924); Hee Fuk 
Yuen v. White, 273 F. 10 (C.A.9 1921 ); 
United States ex ref. Patti v. Curran, 22 
F.2d 314 (S.D.N.Y.1926); Gabriel v. John
son, 29 F.2d 347 (C.A.l 1928). During the 
same period, habeas was also used to re
view legal questions that arose in the con
text of the Government's exercise of other 
forms of discretionary relief under the 
1917 Act. See, e.g., United States ex rei. 
Adel v. Shaughnessy, 183 F.2d 371 (C.A.2 
1950); United States ex ref. Kaloudis v. 

Shaughnes~y. 180 F.2d 489 (C.A.2 1950); 
Mastrapasqua v. Shaughnessy, 180 F .2d 
999 (C.A.2 1950); United States ex ref. De 
Sousa v. Day, 22 F .2d 4 72 (C.A.2 1927); 
Gonzalez-Martinez v. Landon, 203 F.2d 
196 (C.A.9 1953); United States ex ref. 

Berman v. Curran, 13 F.2d 96 (C.A.3 
1926). 

Thus, under the pre-1996 statutory scheme-and 

consistent with its common-law antecedents-it is 
clear that St. Cyr **2284 could have brought his 
challenge to the BIA's legal determination in a 
habeas corpus petition under 28 U.S.C. § 2241. The 
INS argues, however, that AEDPA and IIRIRA 
contain four provisions that express a clear and un
ambiguous statement of Congress' intent to bar pe
titions brought under § 2241, despite the fact that 
none of them mention that section. The first of 
those provisions is AEDPA's § 401(e). 

[8] While the title of § 
401(e)-"ELIMINATION OF CUSTODY REVIEW 
BY HABEAS CORPUS"-would seem to support 
the INS' submission, the actual text of that provi-

. d FN31 A h . I d swn oes not. s we ave previOus y note , a 
title alone is not controlling. *309Pennsylvania 
Dept. of Corrections v. Yeskey, 524 U.S. 206, 212, 
118 S.Ct. 1952, 141 L.Ed.2d 215 (1998) (" '[T]he 
title of a statute ... cannot limit the plain meaning of 
the text. For interpretive purposes, [it is] of use 
only when [it] shed[s] light on some ambiguous 
word or phrase' " (quoting Trainmen v. Baltimore 
& Ohio R. Co., 331 U.S. 519, 528-529, 67 S.Ct. 
1387, 91 L.Ed. 1646 (1947))). The actual text of§ 
401(e), unlike its title, merely repeals a subsection 
of the 1961 statute amending the judicial review 
provisions of the 1952 Immigration and Nationality 
Act. See n. 31, supra. Neither the title nor the text 
makes any mention of28 U.S.C. § 2241. 

FN31. The section reads as follows: 

"(e) ELIMINATION OF CUSTODY 
REVIEW BY HABEAS COR
PUS. -Section I 06( a) of the Immigration 
and Nationality Act (8 U.S.C. 11 05a(a)) 
is amended-

"(1) in paragraph (8), by adding 'and' at 
the end; 

"(2) in paragraph (9), by striking; 'and' 

at the end and inserting a period; and 

"(3) by striking paragraph (1 0)." 110 
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Stat. 1268. 

Under the 1952 Act, district courts had broad 
authority to grant declaratory and injunctive relief 
in immigration cases, including orders adjudicating 
deportability and those denying suspensions of de
portability. See Foti v.INS, 375 U.S. 217, 225-226, 
84 S.Ct. 306, 11 L.Ed.2d 281 (1963). The 1961 Act 
withdrew that jurisdiction from the district courts 
and provided that the procedures set forth in the 
Hobbs Act would be the "sole and exclusive pro
cedure" for judicial review of final orders of de
portation, subject to a series of exceptions. See 75 
Stat. 651. The last of those exceptions stated that 
"any alien held in custody pursuant to an order of 
deportation may obtain review thereof by habeas 
corpus proceedings." See id., at 652, codified at 8 
U .S.C. § 11 05a(l 0) (repealed Sept. 30, 1996). 

The INS argues that the inclusion of that ex
ception in the 1961 Act indicates that Congress 
must have believed that it would otherwise have 
withdrawn the pre-existing habeas corpus jurisdic
tion in deportation cases, and that, as a result, the 
repeal of that exception in AEDP A in 1996 impli
citly achieved that result. It seems to us, however, 
that the 1961 exception is best explained as merely 
confirming the limited scope of the new review 
procedures. In fact, the 1961 House Report 
provides that this section "in no way disturbs the 

FN32 
Habeas Corpus Act." H.R.Rep. No. 1086, 
87th Cong., 1st *310 Sess., 29 (1961). Moreover, a 
number of the courts that considered the interplay 
between the general habeas .provision and INA § 
106(a){l0) after the 1961 Act and before the enact
ment of AEDPA did not read the 1961 Act's specif
ic habeas provision as supplanting jurisdiction un
der § 2241. **22850rozco v. INS, 911 F.2d 539, 
541 (C.A.ll 1990); United States ex ref. Marcello 

v. INS, 634 F.2d 964, 967 (C.A.5 1981); Sotelo 
Mondragon v. !!chert, 653 F.2d 1254, 1255 (C.A.9 
1980). 

FN32. Moreover, the focus of the 1961 
amendments appears to have been the 
elimination of Administrative Procedure 

Act (APA) suits that were brought in the 
district court and that sought declaratory 
relief. See, e.g., H.R. No. 2478, 85th 
Cong., 2d Sess., 9 (1958) ("[H]abeas cor
pus is a far more expeditious judicial rem
edy than that of declaratory judgment"); 
104 Cong. Rec. 17173 (1958) (statement of 
Rep. Walter) (stating that courts would be 
"relieved of a great burden" once declarat
ory actions were eliminated and noting that 
habeas corpus was an "expeditious" means 
of review). 

In any case, whether§ 106(a)(10) served as an 
independent grant of habeas jurisdiction or simply 
as an acknowledgment of continued jurisdiction 
pursuant to § 2241, its repeal cannot be sufficient to 
eliminate what it did not originally grant-namely, 
habeas jurisdiction pursuant to 28 U.S.C. § 2241. 
FN33 See Ex parte Yerger, 8 Wall., at 105-106 
(concluding that the repeal of "an additional grant 
of jurisdiction" does not "operate as a repeal of jur
isdiction theretofore allowed"); Ex parte McCardle, 
7 Wall. 506, 515, 19 L.Ed. 264 (1869) (concluding 
that the repeal of portions of the 1867 statute con
ferring appellate jurisdiction on the Supreme Court 
in habeas proceedings did "not affect the jurisdic
tion which was previously exercised"). 

FN33. As the INS acknowledges, the over
whelming majority of Courts of Appeals 
concluded that district courts retained 
habeas jurisdiction under § 2241 after AE
DPA. See Goncalves v. Reno, 144 F.3d 
110 (C.A.I 1998); Henderson v. INS, 157 
F.3d 106 (C.A.2 1998); Sandoval v. Reno, 
166 F.3d 225 (C.A.3 1999); Bowrin v.INS, 
194 F.3d 483 (C.A.4 1999); Requena
Rodriguez v. Pasquarell, 190 F.3d 299 
(C.A.5 1999); Pak v. Reno, 196 F.3d 666 
(C.A.6 1999); Shah v. Reno, 184 F.3d 719 
(C.A.8 1999); Magana-Pizano v. INS, 200 
F.3d 603 (C.A.9 1999); Jurado-Gutierrez 
v. Greene, 190 F.3d 1135 (C.A.lO 1999); 
Mayers v. INS, 17 5 F .3d 1289 (C.A.ll 
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1999). But see LaGuerre v. Reno, 164 F.3d 
I 035 (C.A. 7 1998). 

[9] The INS also relies on three provisions of 
IIRIRA, now codified at 8 U.S.C. §§ 1252(a)(l), 
1252(a)(2)(C), and *311 1252(b)(9) (1994 ed., 
Supp. V). As amended by § 306 of IIRIRA, 8 
U.S.C. § 1252(a)(1) (1994 ed., Supp. V) now 
provides that, with certain exceptions, including 
those set out in subsection (b) of the same statutory 
provision, "[j]udicial review of a final order of re
moval ... is governed only by" the Hobbs Act's pro
cedures for review of agency orders in the courts of 
appeals. Similarly, § 1252(b )(9), which addresses 
the "[c]onsolidation of questions for judicial re
view," provides that "[j]udicial review of all ques
tions of law and fact, including interpretation and 
application of constitutional and statutory provi
sions, arising from any action taken or proceeding 
brought to remove an alien from the United States 
under this subchapter shall be available only in ju
dicial review of a final order under this section." 
FN34 Finally, § 1252(a)(2)(C), which concerns 

"[m]atters not subject to judicial review," states: 
"Notwithstanding any other provision of law, no 
court shall have jurisdiction to review any final or
der of removal against an alien who is removable 
by reason of having committed" certain enumerated 
criminal offenses. 

FN34. Title 8 U.S.C. § 1252(g) (1994 ed., 
Supp. V), entitled "Exclusive jurisdiction," 
is not relevant to our analysis of the juris
dictional issue. In Reno v. American-Arab 
Anti-Discrimination Comm., 525 U.S. 471, 
119 S.Ct. 936, 142 L.Ed.2d 940 (1999) ( 
AADC ), we explained that that provision 
applied only to three types of discretionary 
decisions by the Attorney General-spe
cifically, to commence proceedings, to ad
judicate cases, or to execute removal or

ders-none of which are at issue here. 

The term "judicial review" or "jurisdiction to 
review" is the focus of each of these three provi
sions. In the immigration context, "judicial review" 

and "habeas corpus" have historically distinct 
meanings. See Heikkila v. Barber, 345 U.S. 229, 73 
S.Ct. 603, 97 L.Ed. 972 (1953). In Heikkila, the 
Court concluded that the finality provisions at issue 
"preclud[ed] judicial review" to the maximum ex
tent possible under the Constitution, and thus con
cluded that the AP A was inapplicable. !d., at 235, 
73 S.Ct. 603. Nevertheless, the Court reaffirmed the 
right to habeas *312 corpus. Ibid. Noting that the 
limited role played by the courts in habeas corpus 
proceedings was far narrower than the judicial re
view authorized by the AP A, the Court concluded 
that "it is the scope of inquiry on habeas corpus that 
differentiates" habeas review from "judicial re
view." Jd., at 236, 73 S.Ct. 603; see also, e.g., 
**2286Terlinden v. Ames, 184 U.S. 270, 278, 22 
S.Ct. 484, 46 L.Ed. 534 (1902) (noting that under 
the extradition statute then in effect there was "no 
right of review to be exercised by any court or judi
cial officer," but that limited review on habeas was 
nevertheless available); Ekiu, 142 U.S., at 663, 12 
S.Ct. 336 (observing that while a decision to ex
clude an alien was subject to inquiry on habeas, it 
could not be "impeached or reviewed"). Both §§ 
1252(a)(l) and (a)(2)(C) speak of "judicial re
view"-that is, full, nonhabeas review. Neither expli
cit!:¥ mentions habeas, FN35 or 28 U.S.C. § 2241. 
FN 6 Accordingly, neither provision*313 speaks 

with sufficient clarity to bar jurisdiction pursuant to 
the general habeas statute. 

FN35. Contrary to the dissent, see post, at 
2295 (opinion of SCALIA, J.), we do not 
think, given the longstanding distinction 
between "judicial review" and "habeas," 
that § 1252(e)(2)'s mention of habeas in 
the subsection governing "[j]udicial review 
of orders under section 1225(b )( 1 )" is suf
ficient to establish that Congress intended 
to abrogate the historical distinction 
between two terms of art in the immigra
tion context when enacting IIRIRA. 

"[W]here Congress borrows terms of art 
in which are accumulated the legal tradi-
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tion and meaning of centuries of prac
tice, it presumably knows and adopts the 
cluster of ideas that were attached to 

each borrowed word in the body of 
learning from which it was taken and the 
meaning its use will convey to the judi
cial mind unless otherwise instructed. In 
such case, absence of contrary direction 
may be taken as satisfaction with widely 
accepted definitions, not as a departure 
from them." Morissette v. United States, 

342 U.S. 246, 263, 72 S.Ct. 240, 96 
L.Ed. 288 (1952). 

At most, § 1252(e)(2) introduces addi
tional statutory ambiguity, but ambiguity 
does not help the INS in this case. As we 
noted above, only the clearest statement 
of congressional intent will support the 
INS' position. See supra, at 2282. 

FN36. It is worth noting that in enacting 
the provisions of AEDP A and IIRIRA that 
restricted or altered judicial review, Con
gress did refer specifically to several dif
ferent sources of jurisdiction. See, e.g., § 
381, 110 Stat. 3009-650 (adding to grant of 
jurisdiction under 8 U.S.C. § !329 (1994 
ed., Supp. V) a provision barring jurisdic
tion under that provision for suits against 
the United States or its officers or agents). 
Section 40 I (e), which eliminated supple
mental habeas jurisdiction under the INA, 
expressly strikes paragraph I 0 of§ I 06(a) 
of the INA, not 28 U.S.C. § 2241. Simil
arly, § 306 of IIRIRA, which enacted the 
new INA § 242, specifically precludes reli
ance on the provisions of the AP A provid
ing for the taking of additional evidence, 
and imposes specific limits on the availab
ility of declaratory relief. See, e.g., 8 
U.S.C. § 1535(e)(2) (1994 ed., ·supp. V) 
(explicitly barring aliens detained under 
"alien terrorist removal" procedures from 
seeking "judicial review, including applic-

ation for a writ of habeas corpus, except 
for a claim by the alien that continued de
tention violates the alien's rights under the 
Constitution"). At no point, however, does 
IIRIRA make express reference to § 2241 . 
Given the historic use of § 2241 jurisdic
tion as a means of reviewing deportation 
and exclusion orders, Congress' failure to 
refer specifically to § 2241 is particularly 
significant. Cf. Chisom v. Roemer, 501 
U.S. 380, 396, n. 23, Ill S.Ct. 2354, 115 
L.Ed.2d 348 (1991 ). 

The INS also makes a separate argument based 
on 8 U.S.C. § 1252(b)(9) (1994 ed., Supp. V). We 
have previously described§ 1252(b)(9) as a "zipper 
clause." AADC, 525 U.S. 471, 483, 119 S.Ct. 936, 
142 L.Ed.2d 940 (1999). Its purpose is to consolid
ate "judicial review" of immigration proceedings 
into one action in the court of appeals, but it applies 
only "[ w ]ith respect to review of an order of remov

al under subsection ~1g)." 8 U.S.C. § 1252(b) 
(1994 ed., Supp. V).F Accordingly, this provi
sion, by its own terms, does not bar habeas jurisdic
tion over removal orders not subject to judicial re
view under § 1252(a)(l)-including orders against 
aliens who are removable by reason of having com
mitted one or more criminal offenses. Subsection 
(b)(9) simply provides for the consolidation of is
sues to be brought in petitions for "[j]udicial re
view," **2287 which, as we note above, is a term 
historically distinct*314 from habeas. See Mahadeo 
v. Reno, 226 F.3d 3, 12 (C.A.l 2000); Flores

Miramontes v. INS, 212 F.3d 1133, 1140 (C.A.9 
2000). It follows that§ 1252(b)(9) does not clearly 
apply to actions brought pursuant to the general 
habeas statute, and thus cannot repeal that statute 
either in part or in whole. 

FN37. As we noted in AADC, courts con
strued the 1961 amendments as channeling 
review of final orders to the courts of ap
peals, but still permitting district courts to 
exercise their traditional jurisdiction over 
claims that were viewed as being outside 
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of a "final order." 525 U.S., at 485, 119 
S.Ct. 936. Read in light of this history, § 
1252(b)(9) ensures that review of those 
types of claims will now be consolidated in 
a petition for review and considered by the 
courts of appeals. 

If it were clear that the question of law could 
be answered in another judicial forum, it might be 
permissible to accept the INS' reading of § 1252. 
But the absence of such a forum, coupled with the 
lack of a clear, unambiguous, and express statement 
of congressional intent to preclude judicial consid
eration on habeas of such an important question of 
law, strongly counsels against adopting a construc
tion that would raise serious constitutional ques
tions.FN38 Cf. Felker, 518 U.S., at 660-661, 116 
S.Ct. 2333. Accordingly, we conclude that habeas 
jurisdiction under § 2241 was not repealed by AE
DPA and IIRIRA. 

FN38. The dissent argues that our decision 
will afford more rights to criminal aliens 
than to noncriminal aliens. However, as we 
have noted, the scope of review on habeas 
is considerably more limited than on APA
style review. Moreover, this case raises 
only a pure question of law as to respond
ent's statutory eligibility for discretionary 
relief, not, as the dissent suggests, an ob
jection to the manner in which discretion 
was exercised. As to the question of timing 
and congruent means of review, we note 
that Congress could, without raising any 
constitutional questions, provide an ad
equate substitute through the courts of ap
peals. See, e.g., Swain v. Pressley, 430 
U.S. 372, 381, 97 S.Ct. 1224, 51 L.Ed.2d 
411 ( 1977) ("[T]he substitution of a collat
eral remedy which is neither inadequate 
nor ineffective to test the legality of a per
son's detention" does not violate the Sus
pension Clause). 

III 
[ 1 0] The absence of a clearly expressed state-

ment of congressional intent also pervades our re
view of the merits of St. Cyr's claim. Two import
ant legal consequences ensued from respondent's 
entry of a guilty plea in March 1996:(1) He became 
subject to deportation, and (2) he became eligible 
for a discretionary waiver of that deportation under 
the prevailing*315 interpretation of§ 212( c). When 
IIRIRA went into effect in April 1997, the first con
sequence was unchanged except for the fact that the 
term "removal" was substituted for "deportation." 
The issue that remains to be resolved is whether 
IIRIRA § 304(b) changed the second consequence 
by eliminating respondent's eligibility for a waiver. 

The INS submits that the statute resolves the 
issue because it unambiguously communicates Con
gress' intent to apply the provisions of IIRIRA's 
Title III-A to all removals initiated after the effect
ive date of the statute, and, in any event, its provi
sions only operate prospectively and not retrospect
ively. The Court of Appeals, relying primarily on 
the analysis in our opinion in Landgraf v. US! Film 
Products, 511 U.S. 244, 114 S.Ct. 1483, 128 
L.Ed.2d 229 (I 994 ), held, contrary to the INS' argu
ments, that Congress' intentions concerning the ap
plication of the "Cancellation of Removal" proced
ure are ambiguous and that the statute imposes an 
impermissible retroactive effect on aliens who, in 
reliance on the possibility of § 212(c) relief, 
pleaded guilty to aggravated felonies. See 229 F.3d, 
at 416,420. We agree. 

[I I] Retroactive statutes raise special concerns. 
See Landgraf, 51 I U.S., at 266, 114 S.Ct. 1483. 
"The Legislature's unmatched powers allow it to 
sweep away settled expectations suddenly and 
without individualized consideration. Its responsiv
ity to political pressures poses a risk that it may be 
tempted to use retroactive legislation as a means of 
retribution a~ainst unpopular groups or individu
als." FN3 **2288 Ibid. Accordingly, 
"congressional enactments ... will not be construed 
to have retroactive effect unless their language re
quires this *316 result." Bowen v. Georgetown 
Univ. Hospital, 488 U.S. 204, 208, 109 S.Ct. 468, 
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102 L.Ed.2d 493 (1988). 

FN39. The INS appears skeptical of the 
notion that immigrants might be con
sidered an " 'unpopular group.' " See Brief 
for Petitioner 15, n. 8. But see Legomsky, 
Fear and Loathing in Congress and the 
Courts: Immigration and Judicial Review, 
78 Texas L.Rev. 1615, 1626 (2000) 
(observing that, because noncitizens can
not vote, they are particularly vulnerable to 
adverse legislation). 

"[This] presumption against retroactive legisla
tion is deeply rooted in our jurisprudence, and 
embodies a legal doctrine centuries older than our 
Republic. Elementary considerations of fairness 
dictate that individuals should have an opportun
ity to know what the law is and to conform their 
conduct accordingly; settled expectations should 
not be lightly disrupted. For that reason, the 
'principle that the legal effect of conduct should 
ordinarily be assessed under the law that existed 
when the conduct took place has timeless and 
universal human appeal.' Kaiser, 494 U.S., at 
855, 110 S.Ct. 1570 (SCALIA, J., concurring). In 
a free, dynamic society, creativity in both com
mercial and artistic endeavors is fostered by a 
rule of law that gives people confidence about the 
legal consequences of their actions." Landgraf, 
511 U.S., at 265-266, 114 S.Ct. 1483 (footnote 
omitted). 

[12][13)[14] Despite the dangers inherent in 
retroactive legislation, it is beyond dispute that, 
within constitutional limits, Congress has the power 
to enact laws with retrospective effect. See id., at 
268, 109 S.Ct. 468. A statute may not be applied 
retroactively, however, absent a clear indication 
from Congress that it intended such a result. 
"Requiring clear intent assures that Congress itself 
has affirmatively considered the potential unfair
ness of retroactive application and determined that 
it is an acceptable price to pay for the countervail
ing benefits." !d., at 272-273, 109 S.Ct. 468. Ac
cordingly, the first step in determining whether a 

statute has an impermissible retroactive effect is to 
ascertain whether Congress has directed with the 
requisite clarity that the law be applied retrospect
ively. Martin v. Hadix, 527 U.S. 343, 352, 119 
S.Ct. 1998, 144 L.Ed.2d 34 7 ( 1999). 

The standard for finding such unambiguous 
direction is a demanding one. "[C)ases where this 
Court has found truly 'retroactive' effect ad
equately authorized by statute have *317 involved 
statutory language that was so clear that it could 
sustain only one interpretation." Lindh v. Murphy, 

521 U.S. 320, 328, n. 4, 117 S.Ct. 2059, 138 
L.Ed.2d 481 ( 1997). The INS makes several argu
ments in favor of its position that IIRIRA achieves 
this high level of clarity. 

First, the INS points to the comprehensive 
nature of IIRIRA's revision of federal immigration 
law. "Congress's comprehensive establishment of a 
new immigration framework," the INS argues, 
"shows its intent that, after a transition period, the 
provisions of the old law should no longer be ap
plied at all." Brief for Petitioner 33-34. We rejected 
a similar argument, however, in Landgraf, a case 
that, like this one, involved Congress' comprehens
ive revision of an important federal statute. 511 
U.S., at 260-261, 114 S.Ct. 1483. By itself, the 
comprehensiveness of a congressional enactment 
says nothing about Congress' intentions with re
spect to the retroactivity of the enactment's indi-

.d I . . FN40 VI Ua prOVISIOnS. 

FN40. The INS' argument that refusing to 
apply § 304(b) retroactively creates an un
recognizable hybrid of old and new is, for 
the same reason, unconvincing. 

The INS also points to the effective date for 
Title III-A as providing a clear statement of con
gressional intent to apply IIRIRA's repeal of § 

212(c) retroactively. See IIRIRA § 309(a), 110 Stat. 
3009-625. But the mere promulgation of an effect
ive date for a statute does not provide sufficient as
surance that Congress specifically considered the 
potential unfairness that retroactive application 
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would produce. For that reason, a "statement that a 
statute will become effective on a certain date does 
not even arguably suggest that it has any applica
tion to conduct that occurred at **2289 an earlier 
date." Landgraf, 511 U.S., at 257, 114 S.Ct. 1483. 

The INS further argues that any ambiguity in 
Congress' intent is wiped away by the "saving pro
vision" in IIRIRA § 309(c)(l), 110 Stat. 3009-625. 
Brief for Petitioner 34-36. That provision states 
that, for aliens whose exclusion or deportation pro
ceedings began prior to the Title III-A effective 
*318 date, "the amendments made by [Title III-A] 
shall not apply, and ... the proceedings (including 

judicial review thereof) shall continue to beFf.?.f! 
ducted without regard to such amendments." 
This rule, however, does not communicate with un
mistakable clarity Congress' intention to apply its 
repeal of§ 212(c) retroactively. Nothing in either§ 
309( c )(1) or the statute's legislative history even 
discusses the effect of the statute on proceedings 
based on pre-IIRIRA convictions that are com-

. . FN42 . 
menced after Its effective date. SectiOn 
309(c)(l) is best read as merely setting out the pro
cedural rules to be applied to removal proceedings 
pending on the effective date of the statute. Be
cause "[c]hanges in procedural rules may often be 
applied in suits arising before their enactment 
without raising concerns about retroactivity," Land
graf, 511 U.S., at 275, 114 S.Ct. 1483, it was neces
sary for Congress to identify which set of proced
ures would apply in those circumstances. As the 
Conference Report expressly explained, "[§ 309(c) 
] provides for the transition to new procedures in 
the case of an alien already in exclusion or deporta
tion proceedings on the effective date." H.R. Conf. 
Rep. No. 104-828, p. 222 (1996) (emphasis added). 

FN41. "(c) TRANSITION FOR ALIENS 
IN PROCEEDINGS.-

"(1) GENERAL RULE THAT NEW 
RULES DO NOT APPLY.-Subject to 
the succeeding provisions of this subsec
tion, in the case of an alien who is in ex
clusion or deportation proceedings as of 

the title III-A effective date-

"(A) the amendments made by this sub
title shall not apply, and 

"(B) the proceedings (including judicial 
review thereof) shall continue to be con
ducted without regard to such amend
ments." § 309, 110 Stat. 3009-625. 

FN42. The INS' reliance, see Reply Brief 
for Petitioner 12, on INS v. Aguirre
Aguirre, 526 U.S. 415, 420, 119 S.Ct. 
1439, 143 L.Ed.2d 590 (1999), is beside 
the point because that decision simply ob
served that the new rules would not apply 
to a proceeding filed before IIRIRA's ef
fective date. 

Another reason for declining to accept the INS' 
invitation to read § 309( c )(1) as dictating the tem
poral reach of IIRIRA § 304(b) is provided by Con
gress' willingness, in other sections of IIRIRA, to 
indicate unambiguously its intention *319 to apply 
specific provisions retroactively. IIRIRA's amend
ment of the definition of "aggravated felony," for 
example, clearly states that it applies with respect 
to "conviction[s] ... entered before, OIJ., or after" the 

.rN43 statute's enactment date. § 321 (b). As the 
Court of Appeals noted, **2290 the fact that Con
gress*320 made some provisions of IIRIRA ex
pressly applicable to prior convictions, but did not 
do so in regard to § 304(b), is an indication "that 
Congress did not definitively decide the issue of § 
304's retroactive application to pre-enactment con
victions." See 229 F.3d, at 415. The "saving provi
sion" is therefore no more significant than the spe
cification of an effective date. 

FN43. See also IIRIRA § 321(c) ("The 
amendments made by this section shall ap
ply to actions taken on or after the date of 
the enactment of this Act, regardless of 
when the conviction occurred ... "); § 
322(c) ("The amendments made by subsec

tion (a) shall apply to convictions and sen-
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tences entered before, on, or after the date 
of the enactment of this Act"); § 342(b) 
(the amendment adding incitement of ter
rorist activity as a ground for exclusion 
"shall apply to incitement regardless of 
when it occurs"); § 344(c) (the amendment 
adding false claims of U.S. citizenship as 
ground for removal "shall apply to repres
entations made on or after the date" of en
actment); § 347(c) (amendments rendering 
alien excludable or deportable any alien 
who votes unlawfully "shall apply to vot
ing occurring before, on, or after the date" 
of enactment); § 348(b) (amendment 
providing for automatic denial of discre
tionary waiver from exclusion "shall be ef
fective on the date of the enactment ... and 
shall apply in the case of any alien who is 
in exclusion or deportation proceedings as 
of such date unless a final administrative 
order in such proceedings has been entered 
as of such date"); § 350(b) (amendment 
adding domestic violence and stalking as 
grounds for deportation "shall apply to 
convictions, or violations of court orders, 
occurring after the date" of enactment); § 
35l(c) (discussing deportation for smug
gling and providing that amendments 
"shall apply to applications for waivers 
filed before, on, or after the date" of enact
ment); § 352(b) (amendments adding re
nouncement of citizenship to avoid taxa
tion as a ground for exclusion "shall apply 
to individuals who renounce United States 
citizenship on and after the date" of enact
ment); § 380(c) (amendment imposing 
civil penalties on aliens for failure to de
part "shall apply to actions occurring on or 
after" effective date); § 384(d)(2) 
(amendments adding penalties for disclos
ure of information shall apply to "offenses 
occurring on or after the date" of enact
ment); § 531 (b) (public charge considera
tions as a ground for exclusion "shall apply 
to applications submitted on or after such 

date"); § 604(c) (new asylum provision 
"shall apply to applications for asylum 
filed on or after the first day of the first 
month beginning more than 180 days after 
the date" of enactment). The INS argues 
that the Title III-B amendments containing 
such express temporal provisions are unre
lated to the subject matter of § 304(b ). 
Brief for Petitioner 37-38. But it is clear 
that provisions such as IIRIRA § 321 (b), 
which addresses IIRIRA's redefinition of 
"aggravated felony," deal with subjects 
quite closely related to § 304(b)'s elimina
tion of§ 212(c) relief for aliens convicted 
of aggravated felonies. 

The presumption against retroactive application 
of ambiguous statutory provisions, buttressed by 
"the longstanding principle of construing any 
lingering ambiguities in deportation statutes in fa
vor of the alien," INS v. Cardoza-Fonseca, 480 
U.S. 421, 449, 107 S.Ct. 1207, 94 L.Ed.2d 434 
(1987), forecloses the conclusion that, in enacting § 
304(b ), "Congress itself has affirmatively con
sidered the potential unfairness of retroactive ap
plication and determined that it is an acceQtable 
price to pay for the countervailing benefits." FN44 

Landgraf 511 U.S., at 272-273, 114 S.Ct. 1483. 
We therefore proceed to the second step of Land
grafs retroactivity analysis in order to determine 
whether depriving removable aliens of considera
tion for § 212( c) relief produces an impermissible 
retroactive effect for aliens who, like respondent, 
were convicted pursuant to a plea agreement at a 
time when their plea would not have rendered them 
ineligible for§ 212(c) relief.FN45 

FN44. The legislative history is significant 
because, despite its comprehensive charac
ter, it contains no evidence that Congress 
specifically considered the question of the 
applicability of IIRIRA § 304(b) to pre
IIRIRA convictions. Cf. Harrison v. PPG 
Industries, Inc., 446 U.S. 578, 602, I 00 
S.Ct. 1889, 64 L.Ed.2d 525 ( 1980) 
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(REHNQUIST, J., dissenting) (" 'In a case 
where the construction of legislative lan
guage such as this makes so sweeping and 
so relatively unorthodox a change as that 
made here, I think judges as well as detect
ives may take into consideration the fact 
that a watchdog did not bark in the night' 
"),cited in Chisom v. Roemer, 501 U.S., at 
396, n. 23, Ill S.Ct. 2354 (citing A. 
Doyle, Silver Blaze, in The Complete 
Sherlock Holmes 335 (1927)). 

FN45. The INS argues that we should ex
tend deference under Chevron U.S.A. Inc. 
v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 
L.Ed.2d 694 (1984 ), to the BIA's interpret
ation of IIRIRA as applying to all deporta
tion proceedings initiated after IIRIRA's 
effective date. We only defer, however, to 
agency interpretations of statutes that, ap
plying the normal "tools of statutory con
struction," are ambiguous. !d., at 843, n. 9, 
104 S.Ct. 2778; INS v. Cardoza-Fonseca, 
480 U.S., at 447-448, 107 S.Ct. 1207. Be
cause a statute that is ambiguous with re
spect to retroactive application is construed 
under our precedent to be unambiguously 
prospective, Landgraf, 511 U.S., at 264, 
114 S.Ct. 1483, there is, for Chevron pur
poses, no ambiguity in such a statute for an 
agency to resolve. 

[15][16][17] *321 "The inquiry into whether a 
statute operates retroactively demands a common
sense, functional judgment about 'whether the new 
provision attaches new legal consequences to 
events completed before its enactment.' " Martin, 
527 U.S., at 357-358, 119 S.Ct. 1998 (quoting 
Landgraf, 511 U.S., at 270, 114 S.Ct. 1483). A stat
ute has retroactive effect when it " 'takes away or 
impairs vested rights acquired under existing laws, 
or creates a new obligation, imposes a new duty, or 
attaches a new disability, in respect to transactions 
or **2291 considerations already past....' " FN46 

!d., at 269, 114 S.Ct. 1522 (quoting Society for 
Propagation of the Gospel v. Wheeler, 22 F.Cas. 
756, 767, No. 13,156 (C.C.D.N.H. 1814) (Story, 
J.)). As we have repeatedly counseled, the judg
ment whether a particular statute acts retroactively 
"should be informed and guided by 'familiar con
siderations of fair notice, reasonable reliance, and 
settled expectations.' " Martin, 527 U.S., at 358, 
119 S.Ct. 1998 (quoting Landgraf, 511 U.S., at 270, 
114 S.Ct. 1483). 

FN46. As we noted in Hughes Aircraft Co. 
v. United States ex rei. Schumer, 520 U.S. 
939, 117 S.Ct. 1871, 138 L.Ed.2d 135 
(1997), this language by Justice Story 
"does not purport to define the outer limit 
of impermissible retroactivity." !d., at 947, 
117 S.Ct. 1871. Instead, it simply de
scribes several "sufficient," as opposed to " 
necessary, " conditions for finding retro
activity. Ibid. 

IIRIRA's elimination of any possibility of § 
212( c) relief for people who entered into plea 
agreements with the expectation that they would be 
eligible for such relief clearly " 'attaches a new dis
ability, in respect to transactions or considerations 
already past.' " !d., at 269, 114 S.Ct. 1483. Plea 
agreements involve a quid pro quo between a crim
inal defendant and the government. See *322New
ton v. Rumery, 480 U.S. 386, 393, n. 3, 107 S.Ct. 
1187, 94 L.Ed.2d 405 (1987). In exchange for some 
perceived benefit, defendants waive several of their 
constitutional rights (including the right to a trial) 
and grant the government numerous "tangible bene
fits, such as promptly imposed punishment without 
the expenditure of prosecutorial resources." FN47 

Ibid. There can be little doubt that, as a general 
matter, alien defendants considering whether to 
enter into a plea agreement are acutely aware of the 
immlfration consequences of their convictions. 
FN4 See Magana-Pizano v. INS, 200 F.3d 603, 
612 (C.A.9 1999) ("That an alien charged with a 
cnme . .. would factor the immigration con
sequences of conviction in deciding whether to 
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plead or proceed to trial is well-documented"); see 
also 3 Bender, Criminal Defense Techniques §§ 
60A.01, 60A.02[2] (1999) (" 'Preserving the cli
ent's right to remain in the United States may be 
more important to the client than any potential jail 
sentence' " (quoted in Brief for National Associ
ation of Criminal Defense Lawyers*323 et al. as 
Amici Curiae 13)). Given the frequency with which 
§ 212(c) relief was granted in the years leading up 

FN49 . 
to AEDP A and IIRIRA, preservmg the pos-
sibility of such relief would have been one of the 
principal benefits sought by defendants deciding 
whether to accept a plea offer or instead to proceed 
to trial. FN50 

FN47. "If every criminal charge were sub
jected to a full-scale trial, the States and 
the Federal Government would need to 
multiply by many times the number of 
judges and court facilities." Santobello v. 
New York, 404 U.S. 257, 260, 92 S.Ct. 
495,30 L.Ed.2d 427 (1971). 

FN48. Many States, including Connecticut, 
the State in which respondent pleaded 
guilty, require that trial judges advise de
fendants that immigration consequences 
may result from accepting a plea agree

ment. See Cai.Penal Code Ann. § 1016.5 
(West 1985); Conn. Gen.Stat. § 54-lj 
(2001); D.C.Code Ann. § 16-713 
(1981-1997); Fla. Rule Crim. Proc. 
3.172(c)(8) (1999); Ga.Code Ann. § 
17-7-93 (1997); Haw.Rev.Stat. § 802E-2 
(1993); Md. Rule 4-242 (200 I); Mass. 
Gen. Laws § 278:29D (1996 Supp.); Minn. 
Rule Crim. Proc. 15.01 (2000); Mont.Code 
Ann.§ 46-12-210 (1997); N.M. Rule Crim. 
Form 9-406 (2001); N.Y.Crim. Proc. Law 
§ 220.50(7) (McKinney 2001 Cum.Supp. 
Pamphlet); N.C. Gen. Stat. § 15A-1 022 
( 1999); Ohio Rev .Code Ann. § 2943.031 
(1997); Ore.Rev.Stat. § 135.385 (1997); 
R.I. Gen. Laws § 12-12-22 (2000); 
Tex.Code Ci:im. Proc. Ann., Art. 26.13 

(a)(4) (Vernon 1989 and Supp.2001); 
Wash. Rev.Code § 10.40.200 (1990); Wis. 
Stat.§ 971.08 (1993-1994). And the Amer
ican Bar Association's Standards for Crim
inal Justice provide that, if a defendant will 
face deportation as a result of a conviction, 
defense counsel "should fully advise the 
defendant of these consequences." 3 ABA 
Standards for Criminal Justice 14-3.2 
Comment, 75 (2d ed.1982). 

FN49. Seen. 5, supra. 

FN50. Even if the defendant were not ini
tially aware of § 212( c), competent defense 
counsel, following the advice of numerous 
practice guides, would have advised him 
concerning the provision's importance. See 
Brief for National Association of Criminal 
Defense Lawyers et al. as Amici Curiae 
6-8. 

**2292 The case of Charles Jideonwo, a peti
tioner in a parallel litigation in the Seventh Circuit, 
is instructive. Charged in 1994 with violating feder
al narcotics law, Jideonwo entered into extensive 
plea negotiations with the Government, the sole 
purpose of which was to ensure that " 'he got less 
than five years to avoid what would have been a 
statutory bar on 212( c) relief.' " Jideonwo v. INS, 
224 F.3d 692, 699 (C.A.7 2000) (quoting the Im
migration Judge's findings of fact). The potential 
for unfairness in the retroactive application of IIRI
RA § 304(b) to people like Jideonwo and St. Cyr is 
significant and manifest. Relying upon settled prac
tice, the advice of counsel, and perhaps even assur
ances in open court that the entry of the plea would 
not foreclose § 212( c) relief, a great number of de
fendants in Jideonwo's and St. Cyr's position agreed 

. FN51 
to plead gmlty. Now that prosecutors have re-
ceived the benefit of these plea agreements, agree
ments that were likely facilitated by the aliens' be
lief in their continued eligibility for § 212( c) relief, 
it would surely be contrary to "familiar considera
tions of fair notice, reasonable reliance, and settled 
expectations," *324Landgraf, 511 U.S., at 270, 114 
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S.Ct. 1483, to hold that IIRIRA's subsequent re
strictions deprive them of any possibility of such 

1 .. fFN52 re 1e . 

FN51. Ninety percent of criminal convic
tions today are obtained by guilty plea. See 
U.S. Dept. of Justice, Office of Justice Pro
grams, Bureau of Justice Statistics, Section 
5: Judicial Processing of Defendants, in 
United States Sentencing Commission, 
1999 Sourcebook of Criminal Justice Stat
istics (2000) Tables 5.30, 5.51. 

FN52. The significance of that reliance is 
obvious to those who have participated in 
the exercise of the discretion that was pre
viously available to delegates of the Attor
ney General under § 212( c). See In re Sori
ano, 16 BIA Immig. Rptr. Bl-227, Bl-238 
to B1-239 (1996) (Rosenberg, Board Mem
ber, concurring and dissenting) ("I find 
compelling policy and practical reasons to 
go beyond such a limited interpretation as 
the one the majority proposes in this case. 
All of these people, and no doubt many 
others, had settled expectations to which 
they conformed their conduct"). 

The INS argues that deportation proceedings 
(and the Attorney General's discretionary power to 
grant relief from deportation) are "inherently pro
spective" and that, as a result, application of the 
law of deportation can never have a retroactive ef
fect. Such categorical arguments are not particu
larly helpful in undertaking Landgraf's common
sense, functional retroactivity analysis. See Martin, 
527 U.S., at 359, 1 I 9 S.Ct. 1998. Moreover, al
though we have characterized deportation as 
"look[ing] prospectively to the respondent's right to 
remain in this country in the future," INS v. Lopez
Mendoza, 468 U.S. 1032, 1038, I 04 S.Ct. 3479, 82 
L.Ed.2d 778 (1984), we have done so in order tore
ject the argument that deportation is punishment for 

past behavior and that deportation proceedings are 
therefore subject to the "various protections that ap

ply in the context of a criminal trial." Ibid. As our 

cases make clear, the presumption against retro
activity applies far beyond the confines of the crim
inal law. See Landgraf 511 U.S., at 272, 114 S.Ct. 
1483. And our mere statement that deportation is 
not punishment for past crimes does not mean that 
we cannot consider an alien's reasonable reliance 
on the continued availability of discretionary relief 
from deportation when deciding whether the elim
ination of such reliefhas a retroactive effect.FN53 

FN53. We are equally unconvinced by the 
INS' comparison of the elimination of § 
212( c) relief for people like St. Cyr with 
the Clayton Act's elimination of federal 
courts' power to enjoin peaceful labor ac
tions. In American Steel Foundries v. Tri
City Central Trades Council, 257 U.S. 
184, 42 S.Ct. 72, 66 L.Ed. 189 (1921), and 
Duplex Printing Press Co. v. Deering, 254 
U.S. 443, 464, 41 S.Ct. 172, 65 L.Ed. 349 
(1921 ), we applied the Clayton Act's limit
ations on injunctive relief to cases pending 
at the time of the statute's passage. But un
like the elimination of § 212( c) relief in 
this case, which depends upon an alien's 
decision to plead guilty to an "aggravated 
felony," the deprivation of the District 
Court's power to grant injunctive relief at 
issue in Duplex Printing did not in any 
way result from or depend on the past ac
tion of the party seeking the injunction. 
Thus, it could not plausibly have been ar
gued that the Clayton Act attached a " 
'new disability, in respect to transactions 
or considerations already past .. ' " Land
graf 511 U.S., at 269, 114 S.Ct. 1483. 

**2293 *325 Finally, the fact that § 212(c) re
lief is discretionary does not affect the propriety of 

our conclusion. There is a clear difference, for the 
purposes of retroactivity analysis, between facing 

possible deportation and facing certain deportation. 
Cf. Hughes Aircraft Co. v. United States ex rel. 
Schumer, 520 U.S. 939, 949, 117 S.Ct. 1871, 138 
L.Ed.2d 135 (1997) (an increased likelihood of fa-
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cing a qui tam action constitutes an impermissible 
retroactive effect for the defendant); Lindsey v. 
Washington, 301 U.S. 397, 401, 57 S.Ct. 797, 81 
L.Ed. 1182 (1937) ("Removal ofthepossibility of a 
sentence of less than fifteen years ... operates to 
[defendants'] detriment" (emphasis added)). Prior to 
AEDP A and IIRIRA, aliens like St. Cyr had a sig
nificant likelihood of receiving § 212( c) relief. 
FNS4 Because respondent, and other aliens like 

him, almost certainly relied upon that likelihood in 
deciding whether to forgo their right to a trial, the 
elimination of any possibility of§ 212(c) relief by 
IIRIRA has an obvious and severe retroactive ef-
fi t

FN55 
ec. 

FN54. Seen. 5, supra. 

FN55. The INS cites several cases affirm
ing Congress' power to retroactively un
settle such expectations in the immigration 
context. See Brief for Petitioner 40-41, and 
n. 21. But our recognition that Congress 
has the power to act retrospectively in the 
immigration context sheds no light on the 
question at issue at this stage of the Land
graf analysis: whether a particular statute 
in fact has such a retroactive effect. 
Moreover, our decision today is fuily con
sistent with a recognition of Congress' 
power to act retrospectively. We simply 
assert, as we have consistently done in the 
past, that in legislating retroactively, Con
gress must make its intention plain. 

Similarly, the fact that Congress has the 
power to alter the rights of resident ali
ens to remain in the United States is not 
determinative of the question whether a 
particular statute has a retroactive effect. 

See Chew Heong v. United States, 112 
U.S. 536, 5 S.Ct. 255, 28 L.Ed. 770 
(1884). Applying a statute barring 
Chinese nationals from reentering the 
country without a certificate prepared 
when they left to people who exited the 
country before the statute went into ef-

feet would have retroactively unsettled 
their reliance on the state of the law 
when they departed. See id., at 559, 5 
S.Ct. 255. So too, applying IIRIRA § 
304(b) to aliens who pleaded guilty or 
nolo contendere to crimes on the under
standing that, in so doing, they would re
tain the ability to seek discretionary § 
212( c) relief would retroactively unsettle 
their reliance on the state of the law at 
the time of their plea agreement. 

*326 We find nothing in IIRIRA unmistakably 
indicating that Congress considered the question 
whether to apply its repeal of§ 212(c) retroactively 
to such aliens. We therefore hold that § 212( c) re
lief remains available for aliens, like respondent, 
whose convictions were obtained through plea 
agreements and who, notwithstanding those convic
tions, would have been eligible for § 212( c) relief at 
the time of their plea under the law then in effect. 

The judgment is affirmed. 

It is so ordered. 

Justice O'CONNOR, dissenting. 
I join Parts I and III of Justice SCALIA's dis

senting opinion in this case. I do not join Part II be
cause I believe that, assuming, arguendo, that the 
Suspension Clause guarantees some minimum ex
tent of habeas review, the right asserted by the alien 
in this case fails outside the scope of that review for 
the reasons explained by Justice SCALIA in Part li
B of his dissenting opinion. The question whether 
the Suspension Clause assures habeas jurisdiction 
in this particular case properly is resolved on this 
ground alone, and there is no need to say more. 

Justice SCALIA, with whom THE CHIEF 
illSTICE and Justice THOMAS join, and with 
whom Justice O'CONNOR joins as to Parts I and 
III, dissenting. 

The Court today finds ambiguity in the utterly 
clear language of a statute that forbids the district 
court (and ail *327 other courts) to entertain the 
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claims of aliens **2294 such as respondent St. Cyr, 
who have been found deportable by reason of their 
criminal acts. It fabricates a superclear statement, 
"magic words" requirement for the congressional 
expression of such an intent, unjustified in law and 
unparalleled in any other area of our jurisprudence. 
And as the fruit of its labors, it brings forth a ver
sion of the statute that affords criminal aliens more 
opportunities for delay-inducing judicial review 
than are afforded to noncriminal aliens, or even 
than were afforded to criminal aliens prior to this 
legislation concededly designed to expedite their re
moval. Because it is clear that the law deprives us 
of jurisdiction to entertain this suit, I respectfully 
dissent. 

In categorical terms that admit of no exception, 
the Illegal Immigration Reform and Immigrant Re
sponsibility Act of 1996 (IIRIRA), 110 Stat. 
3009-546, unambiguously repeals the application of 
28 U.S.C. § 2241 (the general habeas corpus provi
sion), and of all other provisions for judicial re
view, to deportation challenges brought by certain 
kinds of criminal aliens. This would have been 
readily apparent to the reader, had the Court at the 
outset of its opinion set forth the relevant provi
sions of IIRIRA and of its statutory predecessor, 
the Antiterrorism and Effective Death Penalty Act 
of 1996 (AEDPA), 110 Stat. 1214. I will begin by 
supplying that deficiency, and explaining IIRIRA's 
jurisdictional scheme. It begins with what we have 
called a channeling or " 'zipper' clause," Reno v. 
American-Arab Anti-Discrimination Comm., 525 
U.S. 471, 483, 119 S.Ct. 936, 142 L.Ed.2d 940 
(1999)-namely, 8 U.S.C. § 1252(b)(9) (1994 ed., 
Supp. V). This provision, entitled "Consolidation of 
questions for judicial review," provides as follows: 

"Judicial review of all questions of law and fact, 
including interpretation and application of consti
tutional and statutory provisions, arising from 
any action taken *328 or proceeding brought to 
remove an alien from the United States under this 
subchapter shall be available only in judicial re-

view of a final order under this section." 
(Emphases added.) 

In other words, if any review is available of any 
"questio[n] of law ... arising from any action taken 
or proceeding brought to remove an alien from the 
United States under this subchapter," it is available 
"only in judicial review of a final order under this 
section [ § 1252]." What kind of review does that 
section provide? That is set forth in § 1252(a)(l), 
which states: 

"Judicial review of a final order of removal 
(other than an order of.removal without a hearing 
pursuant to [the expedited-removal provisions for 
undocumented aliens arriving at the border found 
in] section 1225(b)(l) of this title) is governed 
only by chapter 158 of title 28 [the Hobbs Act], 
except as provided in subsection (b) of this sec
tion [which modifies some of the Hobbs Act pro
visions] and except that the court may not order 
the taking of additional evidence under section 
2347(c) of [Title 28]." 

In other words, if judicial review is available, it 
consists only of the modified Hobbs Act review 
specified in§ 1252(a)(l). 

In some cases (including, as it happens, the one 
before us), there can be no review at all, because 
IIRIRA categorically and unequivocally rules out 
judicial review of challenges to deportation brought 
by certain kinds of criminal aliens. Section 
1252(a)(2)(C) provides: 

"Notwithstanding any other provision of law, no 
court shall have jurisdiction to review any final 
order of removal against an alien who is remov
able by reason of having committed [one or more 
enumerated] criminal offense[s] [including drug
trafficking offenses of the sort of which respond
ent had been convicted]." (Emphases added.) 

*329 Finally, the pre-IIRIRA antecedent to the 
foregoing provisions-AEDP A § 40 I (e)-and the stat
utory background **2295 against which that was 
enacted, confirm that § 2241 habeas review, in the 
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district court or elsewhere, has been unequivocally 
repealed. In 1961, Congress amended the Immigra
tion and Nationality Act of 1952(INA), 66 Stat. 
163, by directing that the procedure for Hobbs Act 
review in the courts of appeals "shall apply to, and 
shall be the sole and exclusive procedure for, the 
judicial review of all final orders of deportation" 
under the INA. 8 U.S. C. § 11 05a(a) (repealed Sept. 
30, 1996) (emphasis added). Like 8 U.S.C. § 
1252(a)(2)(C) (1994 ed., Supp. V), this provision 
squarely prohibited § 2241 district-court habeas re
view. At the same time that it enacted this provi
sion, however, the 1961 Congress enacted a specif
ic exception: "any alien held in custody pursuant to 
an order of deportation may obtain judicial review 
thereof by habeas corpus proceedings," 8 U.S.C. § 
11 05a(a)(l 0) (1994 ed.). (This would of course 
have been surplusage had§ 2241 habeas review not 
been covered by the "sole and exclusive procedure" 
provision.) Section 40l(e) of AEDPA repealed this 
narrow exception, and there is no doubt what the 
repeal was thought to accomplish: the provision 
was entitled "ELIMINATION OF CUSTODY RE
VIEW BY HABEAS CORPUS." 110 Stat. 1268. It 
gave universal preclusive effect to the "sole and ex
clusive procedure" language of § 11 05a(a). And it 
is this regime that IIRIRA has carried forward. 

The Court's efforts to derive ambiguity from 
this utmost clarity are unconvincing. First, the 
Court argues that §§ 1252(a)(2)(C) and 1252(b)(9) 
are not as clear as one might think-that, even 
though they are sufficient to repeal the jurisdiction 
of the courts of appeals, see Calcano-Martinez v. 
INS, ante, 533 U.S. 348, 351-352, 121 S.Ct. 2268, 
150 L.Ed.2d 392, FNl they do not cover habeas jur
isdiction in the district court, since, "[i]n the im
migration context, 'judicial review' and 'habeas 
corpus' have historically distinct*330 meanings," 
ante, at 2285, 2286, n. 35. Of course § 
1252(a)(2)(C) does not even use the term "judicial 
review" (it says "jurisdiction to review")-but let us 
make believe it does. The Court's contention that in 
this statute it does not include habeas corpus is de
cisively refuted by the language of § 1252( e )(2), 

enacted along with §§ 1252(a)(2)(C). and 
1252(b )(9): "Judicial review of any determination 
made under section 1225(b)(l) of this title 
[governing review of expedited removal orders 
against undocumented aliens arriving at the border] 
is available in habeas corpus proceedings .... " 
(Emphases added.) It is hard to imagine how Con
gress could have made it any clearer that, when it 
used the term "judicial review" in IIRIRA, it in
cluded judicial review through habeas corpus. Re
search into the "historical" usage of the term 
"judicial review" is thus quite beside the point. 

FNI. In the course of this opinion I shall 
refer to some of the Court's analysis in this 
companion case; the two opinions are in
tertwined. 

But the Court is demonstrably wrong about that 
as well. Before IIRIRA was enacted, from 1961 to 
1996, the governing immigration statutes unques
tionably treated "judicial review" as encompassing 
review by habeas corpus. As discussed earlier, 8 
U.S.C. § 1105a (1994 ed.) made Hobbs Act review 
"the sole and exclusive procedure for, the judicial 
review of all final orders of deportation" (emphasis 
added), but created (in subsection (a)(IO)) a limited 
exception for habeas corpus review. Section 11 05a 
was entitled "Judicial review of orders of deporta
tion and exclusion" (emphasis added), and the ex
ception for habeas corpus stated that "any alien 
held in custody pursuant to an order of deportation 
may obtain judicial review thereof by habeas cor
pus proceedings," § ll 05a(a)(l 0) (emphases ad
ded). Apart from this prior statutory usage, many of 
our own immigration cases belie the Court's sug
gestion that the term "judicial review," when used 
in the immigration **2296 context, does not in
clude review by habeas corpus. See, e.g., United 
States v. Mendoza-Lopez, 481 U.S. 828, 836-837, 
107 S.Ct. 2148,95 L.Ed.2d 772 (1987) ("[A]ny ali
en held in custody pursuant to an order of deporta
tion may obtain*331 judicial review of that order in 
a habeas corpus proceeding" (emphases added)); 
Shaughnessy v. Pedreiro, 349 U.S. 48, 52, 75 S.Ct. 
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591, 99 L.Ed. 868 (1955) ("Our holding is that 
there is a right of judicial review of deportation or
ders other than by habeas corpus ... " (emphases ad
ded)); see also id., at 49, 75 S.Ct. 591. 

The only support the Court offers in support of 
the asserted "longstanding distinction between 
'judicial review' and 'habeas,' " ante, at 2286, n. 
35, is language from a single opinion of this Court, 
Heikkila v. Barbe% 345 U.S. 229, 73 S.Ct. 603, 97 
L.Ed. 972 (1953). N2 There, we "differentiate [ d]" 
"habeas corpus" from "judicial review as that term 
is used in the Administrative Procedure Act." !d., at 
236, 73 S.Ct. 603 (emphasis added). But that 
simply asserts that habeas corpus review is differ
ent from ordinary APA review, which no one 
doubts. It does not assert that habeas corpus review 
is not judicial review at all. Nowhere does Heikkila 

. 1 "bl . FN3 make such an Imp aus1 e contentiOn. 

FN2. The recent Circuit authorities cited 
by the Court, which postdate IIRIRA, see 
Mahadeo v. Reno, 226 F.3d 3, 12 (C.A.l 
2000); and Flores-Miramontes v. INS, 212 
F.3d 1133, 1140 (C.A.9 2000), cited ante, 
at 2287, hardly demonstrate any historical 
usage upon which IIRIRA was based. Any
way, these cases rely for their analysis 
upon a third Court of Appeals decision
Sandoval v. Reno, 166 F.3d 225, 235 
(C.A.3 1999)-which simply relies on the 
passage from Heikkila under discussion. 

FN3. The older, pre-1961 judicial inter
pretations relied upon by the Court, see 
ante, at 2285-2286, are similarly unavail
ing. Ekiu v. United States, 142 U.S. 651, 
12 S.Ct. 336, 35 L.Ed. 1146 (1892), never 
purported to distinguish "judicial review" 
from habeas, and the Court's attempt to ex
tract such a distinction from the opinion is 
unpersuasive. Ekiu did state that the statute 
"prevent[ed] the question of an alien im

migrant's right to land, when once decided 
adversely by an inspector, acting within 

the jurisdiction conferred upon him, from 

being impeached or reviewed," id., at 663, 
12 S.Ct. 336 (emphasis added; italicized 
words quoted ante, at 2286); but the clear 
implication was that the question whether 
the inspector was "acting within the juris
diction conferred upon him" was review
able. The distinction pertained, in short, to 
the scope of judicial review on habeas-not 
to whether judicial review was available. 
Terlinden v. Ames, 184 U.S~ 270, 278, 22 
S.Ct. 484, 46 L.Ed. 534 (1902), likewise 
drew no distinction between "judicial re
view" and habeas; it simply stated that the 
extradition statute "gives no right of re
view to be exercised by any court or judi
cial officer, and what cannot be done dir
ectly [under the extradition statute] cannot 
be done indirectly through the writ of 
habeas corpus. " Far from saying that 
habeas is not a form of judicial review, it 
says that habeas is an indirect means of re
view. 

*332 The Court next contends that the zipper 
clause, § 1252(b)(9), "by its own terms, does not 
bar" § 2241 district-court habeas review of removal 
orders, ante, at 2286, because the opening sentence 
of subsection (b) states that "[w]ith respect to re
view of an order of removal under subsection (a)( I) 
of this section, the following requirements apply 
.... " (Emphasis added.) But in the broad sense, § 
1252(b)(9) does "apply" "to review of an order of 
removal under subsection (a)(l)," because it man
dates that "review of all questions of law and fact ... 
arising from any action taken or proceeding brought 
to remove an alien from the United States under 
this subchapter" must take place in connection with 
such review. This is "application" enough-and to 
insist that subsection (b)(9) be given effect only 

within the review of removal orders that takes place 
under subsection (a)( I), is to render it meaningless. 

Moreover, other of the numbered subparagraphs of 
subsection (b) make clear that the introductory sen
tence does not at all operate as a limitation upon 

what follows. Subsection (b)(7) specifies the pro-
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cedure by which "a defendant in a criminal pro
ceeding" charged with failing to depart after being 
ordered to do so may contest "the validity of [a re
moval] order" **2297 before trial; and subsection 
(b )(8) prescribes some of the prerogatives and re
sponsibilities of the Attorney General and the alien 
after entry of a final removal order. These provi
sions have no effect if they must apply (even in the 
broad sense that subsection (b)(9) can be said to ap
ply) "to review of an order of removal under sub
section (a)(l)." 

Unquestionably, unambiguously, and unmis
takably, IIRIRA expressly supersedes § 2241's gen
eral provision for habeas jurisdiction. The Court as
serts that Felker v. Turpin, 518 U.S. 651, 116 S.Ct. 
2333, 135 L.Ed.2d 827 (1996), and *333Ex parte 
Yerger, 8 Wall. 85, 19 L.Ed. 332 1869), reflect a 
"longstanding rule requiring a clear statement of 
congressional intent to repeal habeas jurisdiction," 
ante, at 2278. They do no such thing. Those cases 
simply applied the general principle-not unique to 
habeas-that "[r]epeals by implication are not 
favored." Felker, supra, at 660, 116 S.Ct. 2333; 
Yerger, supra, at 105. Felker held that a statute 
which by its terms prohibited only further review 
by this Court (or by an en bane court of appeals) of 
a court-of-appeals panel's " 'grant or denial of ... 
authorization ... to file a second or successive 
[habeas] application,' " 518 U.S., at 657, 116 S.Ct. 
2333 (quoting 28 U.S.C. § 2244(b)(3)(E) (1994 ed., 
Supp. II)), should not be read to imply the repeal of 
this Court's separate and distinct "authority [under 
28 U.S.C. § 2241 and 28 U.S.C. § 2254 (1994 ed. 
and Supp. V) ] to hear habeas petitions filed as ori
ginal matters in this Court," 518 U.S., at 661, 116 
S.Ct. 2333. Yerger held that an 1868 Act that by its 
terms "repeal[ ed] only so much of the act of 1867 
as authorized appeals, or the exercise of appellate 
jurisdiction by this court," should be read to "reach 
no [further than] the act of 1867 ," and did not re
peal by implication the appellate jurisdiction con
ferred by the Judiciary Act of 1789 and other pre-
1867 enactments. 8 Wall., at 105. In the present 
case, unlike in Felker and Yerger, none of the stat-

utory provisions relied upon- § 1252(a)(2)(C), § 
1252(b)(9), or 8 U.S.C. § 1105a(a) (1994 
ed.)-requires us to imply from one statutory provi
sion the repeal of another. All by their terms pro
hibit the judicial review at issue in this case. 

The Court insists, however, that since 
"[n]either [ § 1252(a)(l) nor § 1252(a)(2)(C) ] ex
plicitly mentions habeas, or 28 U.S.C. § 2241," 
"neither provision speaks with sufficient clarity to 
bar jurisdiction pursuant to the general habeas stat
ute." Ante, at 2286. Even in those areas of our juris
prudence where we have adopted a "clear state
ment" rule (notably, the sovereign immunity cases 
to which the Court adverts, ante, at 2278, n. 1 0), 
clear statement has never meant the kind of magic 
words demanded by the Court *334 today-explicit 
reference to habeas or to § 2241-rather than refer
ence to "judicial review" in a statute that explicitly 
calls habeas corpus a form of judicial review. In 
Gregory v. Ashcroft, 501 U.S. 452, 467, Ill S.Ct. 
2395, 115 L.Ed.2d410 (1991), we said: 

"This [the Court's clear-statement requirement] 
does not mean that the [Age Discrimination in 
Employment] Act must mention [state] judges 
explicitly, though it does not. Cf. Dellmuth v. 
Muth, 491 U.S. 223, 233 [109 S.Ct. 2397, 105 
L.Ed.2d 181] (1989) (SCALIA, J., concurring). 
Rather, it must be plain to anyone reading the Act 
that it covers judges." 

In Gregory, as in United States v. Nordic Vil
lage, Inc., 503 U.S. 30,34-35, 112 S.Ct. 1011, 117 
L.Ed.2d 181 (1992), and Atascadero State Hospital 
v. Scanlon, 473 U.S. 234,241,246, 105 S.Ct. 3142, 
87 L.Ed.2d 171 ( 1985), we held that the clear
statement requirement was not met, not because 
there was no explicit reference to the Eleventh 

Amendment, but because the statutory intent to 
eliminate state sovereign immunity was not clear. 
For the reasons discussed above, the intent to elim
inate habeas jurisdiction in the present case is en
tirely clear, and that is all that is required. 

**2298 It has happened before-too frequently, 
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alas-that courts have distorted plain statutory text in 
order to produce a "more sensible" result. The 
unique accomplishment of today's opinion is that 
the result it produces is as far removed from what is 
sensible as its statutory construction is from the 
language of the text. One would have to study our 
statute books for a long time to come up with a 
more unlikely disposition. By authorizing § 2241 
habeas review in the district court but foreclosing 
review in the court of appeals, see Calcano-Mar
tinez, ante, 533 U.S. 348, 351-352, 121 S.Ct. 2268, 
the Court's interpretation routes all legal challenges 
to removal orders brought by criminal aliens to the 
district court, to be adjudicated under that court's § 
2241 habeas authority, which specifies no time lim
its. After review by that court, criminal aliens will 
presumably have an appeal as of right to the court 
of appeals, and can then petition this Court for a 
writ of certiorari. *335 In contrast, noncriminal ali
ens seeking to challenge their removal orders-for 
example, those charged with having been inadmiss
ible at the time of entry, with having failed to main
tain their nonimmigrant status, with having pro
cured a visa through a marriage that was not bona 
fide, or with having become, within five years after 
the date of entry, a public charge, see 8 U.S.C. §§ 
1227(a)(l)(A), (a)(l)(C), (a)(l)(G), (a)(5) (1994 
ed., Supp. V)-will still presumably be required to 
proceed directly to the court of appeals by way of 
petition for review, under the restrictive modified 
Hobbs Act review provisions set forth in § 
1252(a)(l ), including the 30-day filing deadline, 
see § 1252(b )(1 ). In fact, prior to the enactment of 
IIRIRA, criminal aliens also had to follow this pro
cedure for immediate modified Hobbs Act review 
in the court of appeals. See 8 U.S.C. § II 05a(a) 
(1994 ed.). The Court has therefore succeeded in 
perverting a statutory scheme designed to expedite 
the removal of criminal aliens into one that now af
fords them more opportunities for (and layers of) 
judicial review (and hence more opportunities for 
delay) than are afforded non-criminal aliens-and 
more than were afforded criminal aliens prior to the 
enactment of IIRIRA.FN4 This outcome speaks for 

itself; no Congress ever imagined it. 

FN4. The Court disputes this conclusion 
by observing that "the scope of review on 
habeas is considerably more limited than 
on APA-style review," ante, at 2287, n. 38 
(a statement, by the way, ·that confirms our 
contention that habeas is, along with the 
Administrative Procedure Act (AP A), one 
form of judicial review). It is more limited, 
to be sure-but not "considerably more lim
ited" in any respect that would disprove 
the fact that criminal aliens are much better 
off than others. In all the many cases that 
(like the present one) involve "question[s] 
of law," ibid., the Court's statutory miscon
struction gives criminal aliens a preferred 
position. 

To excuse the violence it does to the statutory 
text, the Court invokes the doctrine of constitution
al doubt, which it asserts is raised by the Suspen
sion Clause, U.S. Canst., Art. I, § 9, cl. 2. This uses 
one distortion to justify another, transmogrifying a 
doctrine designed to maintain "a just respect*336 
for the legislature," Ex parte Randolph, 20 F.Cas. 
242, 254 (No. 11,558) (C.C.D.Va. 1833) (Marshall, 
C.J., on circuit), into a means of thwarting the 
clearly expressed intent of the legislature. The doc
trine of constitutional doubt is meant to effectuate, 
not to subvert, congressional intent, by giving am
biguous provisions a meaning that will avoid con
stitutional peril, and that will conform with Con

gress's presumed intent not to enact measures of du
bious validity. The condition precedent for applica
tion of the doctrine is that the statute can reason
ably be construed to avoid the constitutional diffi
culty. See, e.g., Miller v. French, 530 U.S. 327, 
341, 120 S.Ct. 2246, 147 L.Ed.2d 326 (2000) (" 
'We cannot press statutory construction "to the 
point of disingenuous evasion" even to avoid a con
stitutional question' " (quoting United States v. 
Locke, 471 U.S. 84, 96, 105 S.Ct. 1785,85 L.Ed.2d 

64 (1985), in tum quoting George Moore Ice 
Cream Co. v. Rose, 289 U.S. 373, 379, 53 S.Ct. 
620, 77 L.Ed. 1265 (1933))); **2299Salinas v. 

United States, 522 U.S. 52, 60, 118 S.Ct. 469, 139 
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L.Ed.2d 352 (1997) (quoting Seminole Tribe of Fla. 
v. Florida, 517 U.S. 44, 57, n. 9, 116 S.Ct. 1114, 
134 L.Ed.2d 252 (1996)). It is a device for inter
preting what the statute says-not for ignoring what 
the statute says in order to avoid the trouble of de
termining whether what it says is unconstitutional. 
For the reasons I have set forth above, it is crystal 
clear that the statute before us here bars criminal 
aliens from obtaining judicial review, including § 
2241 district-court review, of their removal orders. 
It is therefore also crystal clear that the doctrine of 
constitutional doubt has no application. 

In the remainder of this opinion I address the 
question the Court should have addressed: Whether 
these provisions of IIRIRA are unconstitutional. 

II 
A 

The Suspension Clause of the Constitution, 
Art. I, § 9, cl. 2, provides as follows: 

*337 "The Privilege of the Writ of Habeas Cor
pus shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public Safety may 
require it." 

A straightforward reading of this text discloses 
that it does not guarantee any content to (or even 
the existence of) the writ of habeas corpus, but 
merely provides that the writ shall not (except in 
case of rebellion or invasion) be suspended. See R. 
Fallon, D. Meltzer, & D. Shapiro, Hart & 
Wechsler's The Federal Courts and the Federal Sys
tem 1369 (4th ed. 1996) ("[T]he text [of the Sus
pension Clause] does not confer a right to habeas 
relief, but merely sets forth when the 'Privilege of 
the Writ' may be suspended"). Indeed, that was 
precisely the objection expressed by four of the 
state ratifying conventions-that the Constitution 
failed affirmatively to guarantee a right to habeas 
corpus. See Collings, Habeas Corpus for Convicts
Constitutional Right or Legislative Grace?, 40 Cal
if. L.Rev. 335, 340, and nn. 39-41 (1952) (citing 1 
J. Elliott, Debates on the Federal Constitution 328 
(2d ed. 1836) (New York); 3 id., at 658 (Virginia); 

4 id., at 243 {North Carolina); 1 id., at 334 (Rhode 
Island)). 

To "suspend" the writ was not to fail to enact 
it, much less to refuse to accord it particular con
tent. Noah Webster, in his American Dictionary of 
the English Language, defined it-with patriotic allu
sion to the constitutional text-as "[t]o cause to 
cease for a time from operation or effect; as, to sus
pend the habeas corpus act." Vol. 2, p. 86 ( 1828 
ed.). See also N. Bailey, An Universal Etymologic
al English Dictionary (1789) ("To Suspend [in Law 
] signifies a temporal stop of a man's right"); 2 S. 
Johnson, A Dictionary of the English Language 
1958 (1773) ("to make to stop for a time"). This 
was a distinct abuse of majority power, and one that 
had manifested itself often in the Framers' experi
ence: temporarily but entirely eliminating the 
"Privilege of the Writ" for a certain geographic area 
or areas, or for a certain class *338 or classes of in
dividuals. Suspension Acts had been adopted (and 
many more proposed) both in this country and in 
England during the late 18th century, see B. Mian, 
American Habeas Corpus: Law, History, and Polit
ics 109-127 (1984)-including a 7-month suspension 
by the Massachusetts Assembly during Shay's Re
bellion in 1787, id., at 117. Typical of the genre 
was the prescription by the Statute of 1794, 34 Geo. 
3, c. 54, § 2, that" '[an Act for preventing wrong
ous imprisonment, and against undue delays in tri
als], insofar as the same may be construed to relate 
to the cases of Treason and suspicion of Treason, 
be suspended [for one year] .... ' " Mian, supra, at 
110. See also 16 Annals of Cong. 44, 402-425 
( 1852) (recording the debate on a bill, reported to 
the House of Representatives from the Senate on 
January 26, 1807, and ultimately rejected, to "sus
pen[ d), for and during the term of three months," 
"the privilege of the writ of habeas corpus " for 
"any person or persons, charged on oath with treas
on, misprision of treason," and **2300 other spe
cified offenses arising out of the Aaron Burr con
spiracy). 

In the present case, of course, Congress has not 
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temporarily withheld operation of the writ, but has 
permanently altered its content. That is, to be sure, 
an act subject to majoritarian abuse, as is Con
gress's framing (or its determination not to frame) a 
habeas statute in the first place. But that is not the 
majoritarian abuse against which the Suspension 
Clause was directed. It is no more irrational to 
guard against the common and well known 
"suspension" abuse, without guaranteeing any par
ticular habeas right that enjoys immunity from sus
pension, than it is, in the Equal Protection Clause, 
to guard against unequal application of the laws, 
without guaranteeing any particular law which en
joys that protection. And it is no more acceptable 
for this Court to write a habeas law, in order that 
the Suspension Clause might have some effect, than 
it would be for this Court to write other laws, in or
der that the Equal Protection Clause might have 
some effect. 

*339 The Court cites many cases which it says 
establish that it is a "serious and difficult constitu
tional issue," ante, at 2282, whether the Suspension 
Clause prohibits the elimination of habeas jurisdic
tion effected by IIRIRA. Every one of those cases, 
however, pertains not to the meaning of the Suspen
sion Clause, but to the content of the habeas corpus 
provision of the United States Code, which is quite 
a different matter. The closest the Court can come 
is a statement in one of those cases to the effect that 
the Immigration Act of 1917 "had the effect of pre
cluding judicial intervention in deportation cases 
except insofar as it was required by the Constitu
tion," Heikkila, 345 U.S., at 234-235, 73 S.Ct. 603. 
That statement ( 1) was pure dictum, since the Court 
went on to hold that the judicial review of petition
er's deportation order was unavailable; (2) does not 
specify to what extent judicial review was "required 
by the Constitution," which could (as far as the 
Court's holding was concerned) be zero; and, most 
important of all, (3) does not refer to the Suspen
sion Clause, so could well have had in mind the due 
process limitations upon the procedures for determ
ining deportability that our later cases establish, see 
Part III, infra. 

There is, however, another Supreme Court 
dictum that is unquestionably in point-an unusually 
authoritative one at that, since it was written by 
Chief Justice Marshall in 1807. It supports pre
cisely the interpretation of the Suspension Clause I 
have set forth above. In Ex parte Bollman, 4 Cranch 
75, one of the cases arising out of the Burr conspir
acy, the issue presented was whether the Supreme 
Court had the power to issue a writ of habeas cor
pus for the release of two prisoners held for trial 
under warrant of the Circuit Court of the District of 
Columbia. Counsel for the detainees asserted not 
only statutory authority for issuance of the writ, but 
inherent power. See id., at 77-93. The Court would 
have nothing to do with that, whether under Article 
III or any other provision. While acknowledging an 
inherent power of the courts "over their own of
ficers, or *340 to protect themselves, and their 
members, from being disturbed in the exercise of 
their functions," Marshall says that "the power of 
taking cognizance of any question between indi
viduals, or between the government and individu
als," 

"must be given by written law. 

"The inquiry, therefore, on this motion will be, 
whether by any statute compatible with the con
stitution of the United States, the power to award 
a writ of habeas corpus, in such a case as that of 
Erick Bollman and Samuel Swartwout, has been 
given to this court." Id., at 94. 

In the ensuing discussion of the Judiciary Act 
of 1789, the opinion specifically addresses the Sus
pension Clause-not invoking it as a source of 
habeas jurisdiction, but to the contrary pointing out 
that without legislated habeas jurisdiction the Sus
pension Clause would have no effect. 

**2301 "It may be worthy of remark, that this 
act was passed by the first congress of the United 
States, sitting under a constitution which had de
clared 'that the privilege of the writ of habeas 

corpus should not be suspended, unless when, in 
cases of rebellion or invasion, the public safety 
might require it.' 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



121 S.Ct. 2271 Page 35 
533 U.S. 289, 121 S.Ct. 2271, 150 L.Ed.2d 347,69 USLW 4510,01 Cal. Daily Op. Serv. 5235,2001 Daily Journal 
D.A.R. 6475, 14 Fla. L. Weekly Fed. S 401, 2001 DJCAR 3473 
(Cite as: 533 U.S. 289, 121 S.Ct. 2271) 

"Acting under the immediate influence of this 
injunction, they must have felt, with peculiar 
force, the obligation of providing efficient means 
by which this great constitutional privilege 
should receive life and activity; for if the means 
be not in existence, the privilege itself would be 
lost, although no law for its suspension should be 
enacted. Under the impression of this obligation, 
they give to all the courts the power of awarding 
writs of habeas corpus." !d., at 95_FN5 

FN5. The Court claims that I "rea[d] into 
Chief Justice Marshall's opinion in Ex 
parte Bollman ... support for a proposition 
that the Chief Justice did not endorse, 
either explicitly or implicitly," ante, at 
2281, n. 24. Its support for this claim is a 
highly selective quotation from the opin
ion, see ibid. There is nothing "implici[t]" 
whatsoever about Chief Justice Marshall's 
categorical statement that "the power to 
award the writ [of habeas corpus] by any 
of the courts of the United States, must be 
given by written law," 4 Cranch, at 94. See 
also ibid., quoted supra, at 2300 ("[T]he 
power of taking cognizance of any ques
tion between individuals, or between the 
government and individuals . . . must be 
given by written law"). If, as the Court 
concedes, "the writ could not be suspen
ded," ante, at 2281, n. 24, within the mean
ing of the Suspension Clause until Con
gress affirmatively provided for habeas by 
statute, then surely Congress may sub
sequently alter what it had initially 
provided for, lest the Clause become a one
way ratchet, see infra this page. The 
Court's position that a permanent repeal of 
habeas jurisdiction is unthinkable (and 
hence a violation of the Suspension 
Clause) is simply incompatible with its 
(and Marshall's) belief that a failure to 
confer habeas jurisdiction is not unthink
able. 

*341 There is no more reason for us to believe, 
than there was for the Marshall Court to believe, 
that the Suspension Clause means anything other 
than what it says. 

B 
Even if one were to assume that the Suspension 

Clause, despite its text and the Marshall Court's un
derstanding, guarantees some constitutional minim
um of habeas relief, that minimum would assuredly 
not embrace the rarified right asserted here: the 
right to judicial compulsion of the exercise of Exec
utive discretion (which may be exercised favorably 
or unfavorably) regarding a prisoner's release. If 
one reads the Suspension Clause as a guarantee of 
habeas relief, the obvious question presented is: 
What habeas relief? There are only two alternatives, 
the first of which is too absurd to be seriously en
tertained. It could be contended that Congress 
"suspends" the writ whenever it eliminates any pri
or ground for the writ that it adopted. Thus, if Con
gress should ever (in the view of this Court) have 
authorized immediate habeas corpus-without the 
need to exhaust administrative remedies-for a per
son arrested as an illegal alien, Congress would 
never be able (in the light of sad experience) tore
vise that disposition. The Suspension*342 Clause, 
in other words, would be a one-way ratchet that en
shrines in the Constitution every grant of habeas 
jurisdiction. This is, as I say, too absurd to be con
templated, and I shall contemplate it no further. 

The other alternative is that the Suspension 
Clause guarantees the common-law right of habeas 
corpus, as it was understood when the Constitution 
was ratified. There is no doubt whatever that this 
did not include the right to obtain discretionary re
lease. The Court notes with apparent credulity re
spondent's contention "that there is historical evid
ence of the writ issuing to redress the improper ex
ercise of official discretion," ante, at 2281. The 
only Framing-era or earlier cases it alludes to in 
support of that contention, see ante, at 2281, n. 23, 
referred to ante, at 2281, establish no such thing. In 
Ex parte Boggin, 13 East 549, 104 Eng. Rep. 484 
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(K.B.l811 ), **2302 the court did not even bother 
calling for a response from the custodian, where the 
applicant failed to show that he was statutorily ex
empt from impressment under any statute then in 
force. In Chalacombe's Case, reported in a footnote 
in Ex parte Boggin, the court did "let the writ go"
i. e., called for a response from the Admiralty to 
Chalacombe's petition-even though counsel for the 
Admiralty had argued that the Admiralty's general 
policy of not impressing "seafaring persons of 
[Chalacombe's] description" was "a matter of grace 
and favour, [and not] of right." But the court never 
decided that it had authority to grant the relief re
quested (since the Admiralty promptly discharged 
Chalacombe of its own accord); in fact, it expressed 
doubt whether it had that authority. See 13 East, at 

2 550, n. (6), 104 Eng. Rep., at 484, n. (a) (Lord El-
lenborough, C.J.) ("[C]onsidering it merely as a 
question of discretion, is it not more fit that this 
should stand over for the consideration of the Ad
miralty, to whom the matter ought to be dis
closed?"). And in Hollingshead's Case, 1 Salkeld 
351, 91 Eng. Rep. 307 (K.B.l702), the "warrant of 
commitment" issued by the "commissioners of 
bankrupt" was "held naught," since it authorized 
*343 the bankrupt's continued detention by the 
commissioners until "otherwise discharged by due 
course of law," whereas the statute authorized com
mitment only "till [the bankrupt] submit himself to 
be examined by the commissioners." (Emphasis de
leted.) There is nothing pertaining to executive dis
cretion here. 

All the other framing-era or earlier cases cited 
in the Court's opinion-indeed, all the later Supreme 

Court cases until United States ex rei. Accardi v. 

Shaughnessy, 347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 
681, in 1954-provide habeas relief from executive 
detention only when the custodian had no legal au

thority to detain. See 3 J. Story, Commentaries on 
the Constitution of the United States § 1333, p. 206 

(1833) (the writ lies to ascertain whether a 
"sufficient ground of detention appears"). The fact 
is that, far from forming a traditional basis for issu

ance of the writ of habeas corpus, the whole 

"concept of 'discretion' was not well developed at 

common law," Hafetz, The Untold Story of Non
criminal Habeas Corpus and the 1996 Immigration 
Acts, 107 Yale L.J. 2509, 2534 (1998), quoted in 
Brief for Respondent in Calcano-Martinez v. INS, 
O.T.2000, No. 00-1011, · p. 37. An exhaustive 

search of cases antedating the Suspension Clause 
discloses few instances in which courts even dis
cussed the concept of executive discretion; and on 
the rare occasions when they did, they simply con
firmed what seems obvious from the paucity of 
such discussions-namely, that courts understood ex
ecutive discretion as lying entirely beyond the judi
cial ken. See, e.g., Chalacombe's Case, supra this 
page. That is precisely what one would expect, 
since even the executive's evaluation of the facts-a 

duty that was a good deal more than discretionary
was not subject to review on habeas. Both in this 
country, until passage of the Habeas Corpus Act of 
1867, and in England, the longstanding rule had 
been that the truth of the custodian's return could 
not be controverted. See, e.g., Opinion on the Writ 

of Habeas Corpus, Wilm 77, 107,97 Eng. Rep. 29, 
43 (H.L.l758); Note, Developments in *344 the 
Law-Federal Habeas Corpus, 83 Harv. L.Rev. 1038, 
1113-1114, and nn. 9-11 (1970) (quoting Act of 
Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385); Oaks, Legal 
History in the High Court-Habeas Corpus, 64 Mich. 
L.Rev. 451, 453 (1966). And, of course, going bey
ond inquiry into the legal authority of the executive 
to detain would have been utterly incompatible with 
the well-established limitation upon habeas relief 
for a convicted prisoner: "[O]nce a person had been 
convicted by a superior court of general jurisdic
tion, a court disposing of a habeas corpus petition 
could not go behind the conviction for any purpose 
other than to verify the formal jurisdiction of the 
committing court." /d., at 468, quoted in **2303 
Swain v. Pressley, 430 U.S. 372, 384-385, 97 S.Ct. 
1224, 51 L.Ed.2d 411 (1977) (Burger, C. J., concur
ring in part and concurring in judgment). 

In sum, there is no authority whatever for the 
proposition that, at the time the Suspension Clause 
was ratified-or, for that matter, even for a century 
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and a half thereafter-habeas corpus relief was avail
able to compel the Executive's allegedly wrongful 
refusal to exercise discretion. The striking proof of 
that proposition is that when, in 1954, the Warren 
Court held that the Attorney General's alleged re
fusal to exercise his discretion under the Immigra

tion Act of 1917 could be reviewed on habeas, see 
United States ex rei. Accardi v. Shaughnessy, 
supra, it did so without citation of any supporting 
authority, and over the dissent of Justice Jackson, 
joined by three other Justices, who wrote: 

"Of course, it may be thought that it would be 
better government if even executive acts of grace 
were subject to judicial review. But the process 
of the Court seems adapted only to the determina~ 
tion of legal rights, and here the decision is 
thrusting upon the courts the task of reviewing a 
discretionary and purely executive function. 
Habeas corpus, like the currency, can be debased 
by over-issue quite as certainly as by too nig
gardly use. We would ... leave the responsibility 
for suspension or *345 execution of this deporta
tion squarely on the Attorney General, where 
Congress has put it." !d., at 271,74 S.Ct. 499. 

III 
Given the insubstantiality of the due process 

and Article III arguments against barring judicial 
review of respondent's claim (the Court does not 
even bother to mention them, and the Court of Ap
peals barely acknowledges them), I will address 
them only briefly. 

The Due Process Clause does not "[r]equir[e] 
[j]udicial [ d]etermination [ o ]f' respondent's claim, 
Brief for Petitioners in Calcano-Martinez v. INS, 
O.T.2000, No. 00-1011, p. 34. Respondent has no 
legal entitlement to suspension of deportation, no 

matter how appealing his case. "[T]he Attorney 
General's suspension of deportation [is] "an act of 
grace" which is accorded pursuant to her 
'unfettered discretion,' Jay v. Boyd, 351 U.S. 345, 
354, 76 S.Ct. 919, 100 L.Ed. 1242 (1956) ... , and 
[can be likened, as Judge Learned Hand observed,] 
to "a judge's power to suspend the execution of a 

sentence, or the President's to pardon a convict," 
351 U.S., at 354, n. 16, 76 S.Ct. 919 .... " INS v. 
Yueh-Shaio Yang, 519 U.S. 26, 30, 117 S.Ct. 350, 
136 L.Ed.2d 288 (1996). The furthest our cases 
have gone in imposing due process requirements 
upon analogous exercises of Executive discretion is 
the following. (1) We have required "minimal pro
cedural safeguards" for death-penalty clemency 
proceedings, to prevent them from becoming so ca
pricious as to involve "a state official flipp[ing] a 
coin to determine whether to grant clemency," Ohio 
Adult Parole Authority v. Woodard, 523 U.S. 272, 
289, 118 S.Ct. 1244, 140 L.Ed.2d 387 (1998) 
(O'CONNOR, J., concurring in part and concurring 
in judgment). Even assuming that this holding is 
not part of our "death-is-different" jurisprudence, 
Shafer v. South Carolina, 532 U.S. 36, 55, 121 
S.Ct. 1263, 149 L.Ed.2d 178 (2001) (SCALIA, J., 
dissenting) (citation omitted), respondent here is 
not complaining about the absence of procedural 
safeguards; he disagrees with the Attorney Gener
al's judgment on a point of law. (2) We have recog
nized the existence of a due process liberty interest 
when *346 a State's statutory parole procedures 
prescribe that a prisoner "shall" be paroled if cer
tain conditions are satisfied, see Board of Pardons 
v. Allen, 482 U.S. 369, 370-371, 381, 107 S.Ct. 
2415, 96 L.Ed.2d 303 (1987); Greenholtz v. In
mates of Neb. Penal and Correctional Complex, 
442 U.S. 1, 12, 99 S.Ct. 2100, 60 L.Ed.2d 668 
(1979). There is no such statutory entitlement to 
suspension of deportation, no matter what the facts. 
Moreover, in neither Woodard, nor Allen, nor 
Greenholtz did we intimate that the Due Process 
Clause conferred jurisdiction of its **2304 own 
force, without benefit of statutory authorization. All 
three cases were brought under 42 U.S.C. § 1983. 

Article III, § 1 's investment of the "judicial 
Power of the United States" in the federal courts 
does not prevent Congress from committing the ad
judication of respondent's legal claim wholly to 
"non-Article III federal adjudicative bodies," Brief 
for Petitioners in Calcano-Martinez v. INS, 
O.T.2000, No. 00-1011, at 38. The notion that Art-
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icle III requires every Executive determination, on 
a question of law or of fact, to be subject to judicial 
review has no support in our jurisprudence. Were it 
correct, the doctrine of sovereign immunity would 
not exist, and the APA's general permission of suits 
challenging administrative action, see 5 U.S.C. § 
702, would have been superfluous. Of its own 
force, Article III does no more than commit to the 
courts matters that are "the stuff of the traditional 
actions at common law tried by the courts at West
minster in 1789," Northern Pipeline Constr. Co. v. 
Marathon Pipe Line Co., 458 U.S. 50, 90, 102 S.Ct. 
2858, 73 L.Ed.2d 598 (1982) (REHNQUIST, J., 
concurring in judgment)-which (as I have discussed 
earlier) did not include supervision of discretionary 
Executive action. 

* * * 
The Court has created a version of IIRIRA that 

is not only unrecognizable to its framers (or to any
one who can read) but gives the statutory scheme 
precisely the opposite of its intended effect, afford
ing criminal aliens more opportunities*347 for 
delay-inducing judicial review than others have, or 
even than criminal aliens had prior to the enactment 
of this legislation. Because § 2241's exclusion of 
judicial review is unmistakably clear, and unques
tionably constitutional, both this Court and the 
courts below were without power to entertain re
spondent's claims. I would set aside the judgment 
of the court below and remand with instructions to 
have the District Court dismiss for want of jurisdic
tion. I respectfully dissent from the judgment of the 
Court. 

U.S.,2001. 
I.N.S. v. St. Cyr 
533 U.S. 289, 121 S.Ct. 2271, 150 L.Ed.2d 347, 69 
USLW 4510, 01 Cal. Daily Op. Serv. 5235, 2001 
Daily Journal D.A.R. 6475, 14 Fla. L. Weekly Fed. 
S 401,2001 DJCAR 3473 
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P'" 
INSTITUTE OF VETERINARY PATHOLOGY, 

INC., Plaintiff and Appeiiant, 
v. 

CALIFORNIA HEALTH LAB ORA TORIES, INC., 
et al., Defendants and Appeiiants. 

Civ. No. 18578. 

Court of Appeal, Fourth District, Division 1, Cali
fornia. 

Feb 23, 1981. 

SUMMARY 
In an action for damages for intentional inter

ference with prospective business advantage by a 
corporation, headed by a veterinary pathologist and 
organized to engage in diagnostic testing of nonhu
man samples, against a parent corporation and two 
subsidiaries, a jury awarded compensatory damages 
against ail defendants and punitive damages against 
the subsidiaries. The trial court had directed a ver
dict for the parent on the issue of punitive damages 
and later granted its motion for judgment notwith
standing the verdict. The court also granted the sub
sidiaries' motion for new trial unless plaintiff ac
cepted a reduced amount of compensatory damages 
in satisfaction of all verdicts. By agreement, 
plaintiff corporation had been engaged with the 
subsidiaries in a cooperative effort to conduct 
veterinary pathology. Defendants, having decided 
to continue veterinary pathology activities without 
plaintiff corporation and its pathologist, surrepti
tiously secured forms similar to those used by 
plaintiff and compiled and reviewed plaintiffs 
billing data and customer list to determine their 
worth. Defendants then terminated the relationship 
with plaintiff without advance notice and concur
rently instituted a "sales blitz" primarily focused on 
plaintiffs accounts. The admitted purpose of de
fendants' actions was to gain a competitive advant
age over plaintiff in defendants' effort to attract as 
many of plaintiffs existing accounts as possible. 
(Superior Court of San Diego County, No. 339628, 
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Joseph A. Kilgarif, Judge.) 

The Court of Appeal affirmed the judgment in 
favor of the parent corporation and the order grant
ing a new trial in favor of the subsidiaries. The 
court held the parent's relationship with the subsidi
aries did not warrant submitting the issue of its li
ability for compensatory or punitive damages to the 
jury. It also held the trial court did not abuse its dis
cretion in ordering the new trial on the ground the 
compensatory and punitive damage awards were 
excessive. The court further held, however, the trial 
court erred in ruling plaintiff was not entitled to 
punitive damages as a matter of law since defend
ant subsidiaries had no justification or privilege en
titling them to surreptitiously engage in a course of 
conduct designed to deprive plaintiff of its busi
ness. (Opinion by Wiener, J., with Brown (Gerald), 
P. J., concurring. Staniforth, J., concurred in the 
result.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Trial § 123--Direction of Verdict-
-Review--Consideration of Evidence. 

An order granting a motion for directed verdict 
for the defendant in a civil action may be affirmed 
only when the reviewing court is satisfied that after 
taking the plaintiffs evidence in the light most fa
vorable to it, including indulging in every legitim
ate inference, the evidence would not support a jury 
verdict in its favor. 

(2a, 2b, 2c) Corporations § 46--Actions by and 
Against Corporations-- Liability of Parent for Acts 
of Subsidiary. 

In an action against a parent corporation and 
two wholly owned subsidiaries for compensatory 
and punitive damages for tortious destruction of 
plaintiff corporation's business, the trial court prop
erly granted the parent corporation's motion for a 
directed verdict as to punitive damages and its mo

tion for judgment notwithstanding the verdict as to 
compensatory damages, where the evidence only 
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established intercorporate connections between the 
parent and the subsidiaries and there was no direct 
evidence of manipulative control by the parent of 
its subsidiaries which would require imposition of 
liability on an alter ego theory, and where, though a 
managerial employee of one of the subsidiaries who 
was allegedly responsible for the actions com
plained of by plaintiff reported to the chairman of 
the board of directors and chief executive officer of 
that subsidiary who was also on the parent's board 
of directors, there was no evidence the employee 
was an agent and employee of the parent. His su
perior's position as a director of the parent, without 
more, was not sufficient evidence to support a find
ing of agency between the parent and the employee; 
it did not establish the assumption of a supervisory 
role by the parent over the subsidiary. 
[ Liability of corporation for torts of subsidiary, 
note, 7 A.L.R.3d 1343. See also Cai.Jur.3d, Cor
porations § 179; Am.Jur.2d, Corporations, § 717 .] 
(3) Corporations § 46--Actions by and Against Cor
porations--Liability of Parent for Acts of Subsidi
ary. 

A parent corpo~ation is not liable for the torts 
of its subsidiaries simply because of stock owner
ship. Liability may be imposed only where the par
ent controls the subsidiary to such a degree as to 
render the subsidiary the mere instrumentality of 
the parent. 

(4) Corporations § 46--Actions by and Against Cor
porations--Liability of Parent for Acts of Subsidi
ary--Application of Doctrine of After Ego. 

Whether the doctrine of alter ego applies so as 
to make a parent corporation liable for the torts of 
its subsidiaries is a question of fact which necessar
ily varies according to the circumstances of each 
case. The trier of fact must consider whether such a 
unity of interest in ownership exists so as to dis
solve the separate corporate personalities of the 
parent and the subsidiary, relegating the subsidiary 
to the status of merely an instrumentality, agency, 
conduit or adjunct of the parent, and whether an in
equitable result will occur if the conduct is treated 

as that of the subsidiary alone. 
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(5) Damages § 25--Exemplary or Punitive Dam
ages--Persons Liable--Liability of Principal for 
Acts of Agent. 

Punitive damages may be imposed against a 
principal for the acts of an agent where the princip
al authorized the doing and the manner of the act 
and the agent was employed in a managerial capa
city and was acting in the scope of employment or 
the principal approves the act. 

( 6) New Trial § 6--Discretion of Court. 
Granting or denying a motion for a new trial 

rests in the trial court's sole discretion which will 
not be disturbed on appeal unless a manifest and 
unmistakable abuse of that discretion clearly ap
pears. Thus, Code Civ. Proc., § 657, provides such 
an order based on the ground of insufficiency of the 
evidence should be reversed "only if there is no 
substantial basis in the record" for any of the reas
ons specified in the order. 

(7a, 7b, 7c) New Trial § 46--Grounds for New Tri
al--Excessive or Inadequate Damages--Application 
of Rule. 

In an action by a corporation against other cor
porations for damages for intentional interference 
with prospective business advantage, the trial 
court's order granting defendants a new trial, inso
far as it was based on excessiveness of the jury's 
award of compensatory and punitive damages, was 
proper. Its order for new trial unless plaintiff should 
accept a reduced amount of compensatory damages 
was legally and factually supported by its meticu
lous specifications, reasons and reference to the 
factual record. Though the court erred in finding 
there was no evidence to support a punitive damage 
award against one of defendant corporations and re
jecting wealth as a factor in determining the size of 
a punitive damage award, it did not abuse its discre

tion in finding there was no rational relationship 
between the award of punitive damages and the ex

tent of the wrong. 

(Sa, 8b, 8c) Interference § ?--Interference With 
Business Relationships--Actions and Remedies
-Punitive Damages. 
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In an action for damages for intentional inter
ference with prospective business advantage by a 
corporation, headed by a veterinary pathologist and 
organized to engage in diagnostic testing of nonhu
man samples, against two corporations which had, 
by agreement, been engaging with plaintiff in a co
operative effort to conduct veterinary pathology, 
the trial court erred in finding, as one of the bases 
for an order granting defendants a new trial, that 
plaintiff, as a matter of law, was not entitled to pun
itive damages, where defendants, having decided to 
continue veterinary pathology activities without 
plaintiff corporation and its pathologist, surrepti
tiously secured forms similar to those used by 
plaintiff and compiled and reviewed plaintiffs 
billing data and customer list to determine their 
worth, where defendants then terminated the rela
tionship with plaintiff without advance notice and 
concurrently instituted a "sales blitz" primarily fo
cused on plaintiffs major accounts, where the ex
press and admitted purpose of defendants' actions 
was to gain a competitive advantage over plaintiff 
in defendants' effort to attract as many of plaintiffs 
existing accounts as possible, where defendants 
knew the sudden termination of plaintiff, without 
notice, and the simultaneous denial of further lab 
facilities or services to plaintiff would result in 
plaintiffs inability to continue its veterinary patho
logy business unless it could immediately arrange 
for equivalent lab services, and where plaintiffs ef
forts to use stop-gap measures to mitigate its losses 
were unsuccessful. 

(9) Damages § 27--Exemplary or Punitive Dam
ages--Review. 

In reviewing a trial court's grant of a new trial 
in a civil case on the ground of excessive punitive 
damages, deference must be given to the trial court 
for it is in a far better position than an appellate 
court to determine whether a damage award was in
fluenced by passion or prejudice. It has the prerog
ative to independently determine the reprehensibil
ity of a defendant's conduct in a particular case and 
may consider the amount of compensatory damages 
in assessing the degree of reprehensibility. 
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(10) Interference § 6--Interference With Business 
Relationships-- Prospective Business Advantage. 

The tort of intentional interference with pro
spective business advantage is premised on the 
ideal everyone has the right to establish and con
duct a lawful business and is entitled to the protec
tion of organized society, through its courts, 
whenever that right is unlawfully invaded. It im
poses liability for improper methods of diverting or 
taking business from another which are not within 
the privilege of fair competition. Consequently, in 
order to be actionable, the interference with pro
spective economic advantage or an advantageous 
business relationship must be unjustified and/or 
without privilege. The unjustifiability or wrongful
ness of the act may consist of the methods used 
and/or the purpose or motive of the actor. It will lie 
where the right to pursue a lawful business is inten
tionally interfered with either by unlawful means or 
by means otherwise lawful when there is a lack of 
sufficient justification. 

(11) Interference § 6--Interference With Business 
Relationships-- Prospective Business Advantage
-Elements. 

The elements of the tort of intentional interfer
ence with prospective business advantage include 
the existence of a prospective business relationship 
advantageous to the plaintiff, the defendant's know
ledge of the existence of the relationship, the de
fendant's intentional conduct designed to disrupt the 
relationship, actual causation, and damges to the 
plaintiff proximately caused by the defendant's con
duct. 
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This case involves the economic life and cor
porate death of the Institute of Veterinary Patho
logy, Inc. (IVP). IVP, believing its untimely demise 
was due to the actions of defendants USV Pharma
ceutical Corporation (USV), National Health 
Laboratories Incorporated (NHL), and Revlon, Inc., 
sued for compensatory and punitive damages for 
the tortious destruction of its business. A jury 
agreed, awarding IVP $88,000 in compensatory 
damages against all defendants plus $221,000 and 
$442,000 in punitive damages against NHL and 
USV respectively. Revlon escaped assessment for 
punitive damages because the court directed a ver
dict in its favor on that issue. In posttrial proceed
ings, the court also granted Revlon's motion for 
judgment notwithstanding the verdict (NOV) and 
granted the motions by NHL and USV for new trial 
unless IVP accepted $26,250 in satisfaction of all 
verdicts. Plaintiff appeals the directed verdict, judg
ment NOV, and the new trial order. FNI We con
clude each of the court's orders has adequate legal 
and factual support. Accordingly, we affirm. 

FNI Counsel for the parties will note we 
omit certain procedural and factual details 
in our opinion. We admit to simplifying 
the procedural morass of whether the court 
granted Revlon's nonsuit motion as to pun
itive damages or directed a verdict on that 
issue. For our purposes, the label given is 
immaterial because our scope of review is 
the same. Estate of Lounsberry (1957) 149 
Cal.App.2d 857, 858 [ 309 P.2d 554]; El
more v. American Motors Corp. ( 1969) 70 
Cal.2d 578, 583 [ 75 Cai.Rptr. 652, 451 
P.2d 84].) We also do not dwell on such 
matters as the myriad of corporate names 
used by California Health Laboratories 
(CHL ), defendant's cross-appeal, or the 
fact that NHL as cross-complainant ob
tained a verdict of$4,523.80 against IVP. 

Factual Background 
IVP is the surrogate for Dr. Charles Sodikoff, a 

veterinary pathologist, a rare professional, uniquely 
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qualified to perform and analyze clinical diagnostic 
testing on animals. In September 1969, Dr. 
Sodikoff *117 went into business with Dr. Russell 
Irwin of the San Diego Institute of Pathology 
(SDIP) to establish and manage a veterinary divi
sion for that laboratory. It was Sodikoffs job to in
troduce into the San Diego veterinary community 
the relatively new concept of veterinary pathology. 
He prepared educational materials to solicit cus
tomers, presented lecture series on clinical patho
logy, personally contacted local veterinarians, de
veloped "panel testing" procedures specifically de
signed for nonhuman samples, established a list of 
"normal values" for the various animals commonly 
treated by veterinarians in the San Diego area, and 
developed special forms for requesting and report
ing of veterinary pathology tests for SDIP custom
ers. Through his efforts, SDIP acquired about 50 to 
60 veterinary clients generating gross monthly sales 
of between $5,000 and $6,000. 

The parties parted in July 1970 because this pi
oneering venture was not sufficiently profitable for 
SDIP. Sodikoff was permitted to withdraw, taking 
with him the veterinary pathology business he de
veloped with SDIP, the good will created, and the 
IVP trade name which he incorporated. 

Sodikoff made contact with a Norbert Mootz, 
the director and part owner of Automated Biochem
istry (ABC), an established laboratory which did 
some veterinary testing. In September 1970, they 
orally agreed ABC would perform laboratory test
ing services for one-half of IVP's gross billing for 
each test IVP interpreted for veterinarians. ABC 
would pick up samples, deliver the results, and 
provide office space and clinical apparatus. IVP 
was to handle its own billing and collections and 
interpret test results for its veterinary clients. Dr. 
Sodikoff was to continue to solicit new business. In 
effect, they were to engage in a cooperative effort 
to conduct veterinary pathology. 

California Health Laboratories (CHL), wholly 
owned by Revlon, acquired ABC in April 1971. By 
August 1972, CHL was one of a number of labs 
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comprising the health services division of USV, a 
wholly owned subsidiary of Revlon. NHL is the 
successor-in-interest to CHL. (In this opinion NHL 
and CHL are used interchangeably.) 

Richard Whalley, a trained forensic patholo
gist, replaced Mootz as director of the CHL laborat
ory in early 1972. Robert Draper was his immediate 
superior. In 1971, Draper was the western division 
vice president of the health services division of 
USV. He became general *118 manager of that di
vision in March 1972. He reported to John H. Willi
ford, who in 1972 was chairman of the board of dir
ectors and chief executive officer of USV. Mr. Wil
liford was also on Revlon's board. 

In the spring of 1972, Dr. Sodikoffbecame in
terested in selling IVP. He met with Draper and 
offered the business to CHL for $100,000 plus 
$2,000 monthly if he were to remain as a consult
ant. He gave Draper a profit and loss statement to 
serve as the basis for CHL's independent economic 
evaluation. After preparing a cost projection, CHL's 
controller, Hal Lawrence, concluded the purchase 
of IVP would result in a monthly net loss to CHL. 
There was no further discussion relating to the pur
chase. 

Sometime after Lawrence prepared his cost 
projection, about mid-July 1972, CHL decided to 
terminate its relationship with IVP. Several factors 
contributed to this decision, including a deteriorat
ing relationship with Dr. Sodikoff. Draper told 
Whalley to handle the termination. 

CHL, unlike SDIP, did not wish to eliminate its 
veterinary pathology activities because absent 
Sodikoff, it felt the business could be lucrative. Ac
cordingly, in order to establish its competitive posi
tion, CHL ordered veterinary forms comparable to 
those previously used by IVP modified to reflect 
the change in business ownership. CHL also com
piled and reviewed IVP's billing data and customer 
list to determine their worth. All this was done 
without telling Dr. Sodikoff. The forms were hid
den at CHL where Sodikoffwould not see them. On 
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August 1, 1972, Sodikoffwas inadvertently told by 
a CHL employee his relationship was about to end. 
He telephoned Whalley, who verified the informa
tion-termination was effective immediately. He re
ceived more formal notice a few days later in 
CHL's certified letter dated August 1. The activities 
of CHL to assure its place in the market from mid
July to August 1, 1972, are deferred to our discus
sion of punitive damages. Suffice it to say, CHL 
successfully gained a place in the market. In doing 
so, IVP was effectively squeezed out. It died in 
December 1972. 

Rev/on's Liability 
The Directed Verdict on Punitive Damages 
( 1 )The granting of a motion for directed verdict 

is tested against a rigorous standard. We may affirm 
only when we are satisfied that after taking 
plaintiffs evidence in the light most favorable to it, 
including *119 indulging in every legitimate infer
ence, the evidence would not support a jury verdict 
in its favor. ( Elmore v. American Motors Corp., 
supra., 70 Cal.2d 578, 583; Ewing v. Cloverleaf 
Bowl (1978) 20 Cal.3d 389, 395 [ 143 Cai.Rptr. 13, 
572 P.2d 1155].) (2a)In applying this standard, we 
hold Revlon's relationship with NHL and USV, 
based on either "alter ego" or agency principles, did 
not warrant the issue of its liability for punitive 
damages to reach the jury. 

Alter Ego 
(3)A parent corporation is not liable for the 

torts of its subsidiaries simply because of stock 
ownership. ( Northern Natural Gas Co. v. Superior 
Court (1976) 64 Cai.App.3d 983, 991 [ 134 
Cai.Rptr. 850].) Liability may be imposed only 
where the parent controls the subsidiary to such a 
degree as to render the latter the mere instrumental
ity of the former. (6 Witkin, Summary of Cal. Law 
(8th ed. 1974) Corporations, § 11, p. 4323; 7 
A.L.R.3d 1343.) "With increasing frequency, courts 
have demonstrated a readiness to disregard the cor
porate entity when a wholly owned subsidiary is 
merely a conduit for, or is financially dependent on, 
a parent corporation. In the interests of justice and 
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to prevent fraud, the courts will ignore the exist
ence of a corporate entity used to cut off either 
causes of action against or defenses by another cor
porate entity." (!A Ballantine & Sterling, Cal. Cor
poration Laws (4th ed. 1980) § 296.02, pp. 
14-32.1-14-33.) 

(4)Whether alter ego applies is a question of 
fact which necessarily varies according to the cir
cumstances of each case. Associated Vendors, Inc. 
v. Oakland Meat Co. (1962) 210 Cal.App.2d 825, 
836-837 [ 26 Cal.Rptr. 806]; McLoughlin v. L. 
Bloom Sons Co., Inc. (1962) 206 Cal.App.2d 848, 
851-852 [ 24 Cal.Rptr. 311].) The trier of fact must 
consider whether (1) such a unity of interest in 
ownership exists so as to dissolve the separate cor
porate personalities of the parent and the subsidi
ary, relegating the latter to the status of merely an 
instrumentality, agency, conduit or adjunct of the 
former, and (2) an inequitable result will occur if 
the conduct is treated as that of the subsidiary 
alone. ( Automotriz etc. De California v. Resnick 
(1957) 47 Cal.2d 792, 796 [ 306 P.2d 1, 63 
A.L.R.2d 1 042]; Walker v. Signal Companies, Inc. 
(1978) 84 Cal.App.3d 982, 1001 [ 149 Cal.Rptr. 
119].) 

Here, IVP points to the following facts relating 
to Revlon's management, control and domination 
over USV and NHL which would have supported a 
jury verdict in its favor: ( 1) Revlon owned 100 per
cent of *120 the stock of both USV and NHL; (2) 
interlocking directors and officers of Revlon, USV 
and NHL (the record, however, only establishes the 
directors and officers of NHL as of 1973); (3) the 
minute and stock books of both USV and NHL 
were kept by Revlon's secretary at its New York 
corporate headquarters; ( 4) consolidated financial 
statements including income from divisions and 
subsidiaries were contained in Revlon's annual re
ports; (5) Draper's testimony relating to the corpor
ate structure of Revlon relative to USV and NHL; 
and (6) Lawrence's testimony regarding his trans
fers from a Revlon-owned company to USV, then 
to CHL as its controller. 
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(2b)This evidence, however, only establishes 
intercorporate connections between Revlon, USV, 
and NHL. It fails to set forth any direct evidence of 
Revlon's manipulative control of its subsidiaries 
which would require imposition of liability. There 
is nothing to support a finding that the validly 
formed and existing corporate subsidiaries were 
only instrumentalities or conduits for Revlori.. 

Interlocking directorates, although of concern 
because of the potential for improper conduct of the 
parent over a subsidiary is not, in and of itself, suf
ficient without direct evidence of specific manipu
lative conduct to warrant the piercing of the corpor
ate veil. Further, in light of the equitable nature of 
the doctrine in controversy, IVP has failed to satis
fy the necessary requirement of establishing an in
equitable result if the conduct were to be treated as 
that of the subsidiaries alone. 

Agency 
IVP alternatively urges "there is ample evid

ence ... that Mr. Draper was acting in [a] manageri
al capacity, exercising ... broad discretion over the 
acts of NHL within the extensive authority emanat
ing directly from Revlon's board of directors 
through his immediate superior, Mr. Williford." In 
other words, "[t]he jury ... could have found that 
[he] was acting as an agent, in a managerial capa
city for Revlon in exactly the same sense as he was 
forUSV." 

(5)Punitive damages may be imposed against a 
principal for the acts of an agent where the princip
al authorized the doing and the manner of the act, 
the agent was employed in a managerial capacity 
and was acting in the scope of employment or the 
principal approves the act. ( Egan v. Mutual of 
Omaha Ins. Co. (1979) 24 Cal.3d 809, 822 [ 169 
Cal.Rptr. 691, 620 P.2d 141].) (2c) There is no 
evidence *121 Draper was an agent and employee 
of Revlon. The record only establishes he was a 
managerial employee of USV. Although Williford 
was the chief executive officer and chairman of the 
board of directors of USV, his position on Revlon's 
board of directors alone, without more, is not suffi-
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cient evidence to support a finding of agency 
between Revlon and Draper, as it does not establish 
the assumption of a supervisory role by Revlon 
over USV. (See generally, Walker v. Signal Com

panies, Inc., supra., 84 Cal.App.3d at pp. 
1 00 1-1 002.) 

Compensatory Damages-The Judgment NOV 
Guided by the foregoing discussion, we also 

conclude the court properly granted the judgment 
notwithstanding the verdict in favor of Revlon in 
regard to compensatory damages. Applying essen
tially the same rigorous standard used to test the 
directed verdict on punitive damages, but in a dif
ferent procedural context, we agree there was insuf
ficient evidence to support a verdict in plaintiffs fa
vor for compensatory damages. ( Clemmer v. Hart
ford Insurance Co. (1978) 22 Cal.3d 865, 877-878 [ 
151 Cal.Rptr. 285, 587 P.2d 1 098]; Hauter v. Zag-
arts (1975) 14 Cal.3d 104, 110-111 [ 120 Cal.Rptr. 
681, 534 P.2d 377, 74 A.L.R.3d 1282].) Granted, 
there is a difference between punitive and compens
atory damages because of the necessary finding of 
malice with regard to the former. Nevertheless, 
even where compensatory damages are at issue, 
there must be some other basis other than stock 
ownership to establish liability for the tortious acts 
of a subsidiary. ( Northern Natural Gas Co. v. Su
perior Court, supra., 64 Cal.App.3d at p. 991.) Be
cause IVP has failed under both alter ego and 
agency principles to establish Revlon's corporate 
responsibility for the conduct of its subsidiaries 
during the period in question, the court correctly 
determined Revlon has no liability. 

The New Trial Order 
General Principles and Considerations 

IVP attacks the new trial order claiming the 
court's specification of reasons is inadequate to 
comply with the requirements of Code of Civil Pro
cedure section 657 as construed in Mercer v. Perez 
(1968) 68 Cal.2d I 04 [ 65 Cal.Rptr. 315, 436 P.2d 
315] and Scala v. Jerry Witt & Sons, Inc. (1970) 3 
Cal.3d 359 [ 90 Cal.Rptr. 592, 475 P.2d 864], and 
even if adequate, it is not supported by substantial 
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evidence. *122 

(6)A trial court has considerable power in rul
ing on a motion for a new trial. Granting or denying 
the motion rests in its sole discretion which will not 
be disturbed on appeal unless a manifest and un
mistakable abuse of that discretion clearly appears. 
(Jiminez v. Sears, Roebuck & Co. (1971) 4 Cal.3d 
379, 387 [ 93 Cal.Rptr. 796, 482 P.2d 681, 52 
A.L.R.3d 92].) Code of Civil Procedure section 657 
provides such an order based upon the ground of in
sufficiency of the evidence should be reversed 
"only if there is no substantial basis in the record" 
for any of the reasons specified in the order. Under
lying policy reasons for this trial court prerogative 
include not only the notion that trial judges are in a 
better position to judge the credibility of witnesses 
and must necessarily do so in determining whether 
a new trial is essential to achieve justice, but also 
there can be no harm when parties are afforded the 
full opportunity to relitigate their controversy. Im
plicit in this latter premise is that a second trial is 
the same as the first save only for the time lag. We 
disagree with this premise, for the burden on our 
courts, the difficulties in gaining access for trial, 
the immense cost of litigation, and the social and 
psychological expense to the parties, now appear to 
far outweigh the simple maxim that a full retrial is 
the solution in every case where a new trial order is 
tied to a number of reasons and only one of those 
reasons has validity. An all or nothing rule makes 
little sense. 

We recently expressed our frustration with the 
present legislative scheme in Delos v. Farmers In
surance Group (1979) 93 Cal.App.3d 642, 667-668 
[ 155 Cal.Rptr. 843]. There, after describing the 
court's reduction of damages as inordinate because 
of what we held was its erroneous view of the law, 
we lamented it was indeed unfortunate that a more 
judicially efficient approach was not possible by 
merely sending the case back for reconsideration of 
punitive damages in light of our opinion. For reas
ons which will become apparent, we would like to 
do the same here to allow the very experienced and 
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capable trial judge who presided over this case to 
consider modification of his post trial rulings in ac
cordance with our comments, including, if neces-

1. . . h . . I FN2 *123 sary, 1m1tmg t e Issues on retna . 

FN2 The trial court was not requested, nor 
did it order, a limited new trial restricted to 
one or more issues. (See Leipert v. Honold 
(1952) 39 Cal.2d 462, 467 [ 247 P.2d 324, 
29 A.L.R.2d 1185].) "The power of an ap
pellate court in reviewing an order grant
ing a new trial must be distinguished from 
its power on an appeal from a judgment. 
Where an appeal is from the whole judg
ment, a reviewing court may, upon reversal 
of the judgment, order retrial of a particu
lar issue if 'those trial court determinations 
which were affected with error may be 
fairly and conveniently severed from those 
which were not.' [Citations.]" (Richard v. 
Scott (1978) 79 Cal.App.3d 57, 69, fn. 4 [ 
144 Cal.Rptr. 672].) 

The court's reasons granting defendants' motion 
for new trial were contained in a 14-page docu
ment. In effect, the court relied on two alternative 
grounds. First, IVP was not entitled to punitive 
damages because the evidence was insufficient to 
establish any tortious conduct by NHL, its wrongful 
termination of IVP without reasonable notice con
stituting no more than a breach of contract. (7a 
)Second, damages, both compensatory and punitive, 
were excessive. We conclude the second reason is 
legally and factually sound. Accordingly, we must 
affirm. (8a)As we will point out, however, there 
was ample evidence to support the jury's finding of 
tortious conduct warranting a punitive damage 
award. Unfortunately, we may not merely remand 
to the trial court for reconsideration of its determin
ation IVP was not entitled to punitive damages. Our 
discussion represents only guidance for the trial 
court upon retrial. We hope, however, our com
ments will motivate the trial bar and other inter
ested persons to take up the cudgels for a legislative 
solution which can protect the conflicting interests 
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involved while permitting a less costly judicial pro
cess. 

Excessive Compensatory Damages 
(7b )The court found $88,000 in compensatory 

damages to be excessive and reduced them to 
$26,250. Its specifications, reasons and reference to 
the factual record are meticulous. The court re
viewed the three witnesses' respective conclusions 
of IVP's value of $100,000 (Sodikoff), $104,170 
(Richard Mills for IVP), $9,000-$15,000 (Arthur 
Bradshatzer for defendants). The court also care
fully evaluated Mills' arguments and found his con
clusion to be arithmetically unpersuasive and in
complete. The court compared this analysis with 
that of Bradshatzer which it found to be intellectu
ally and mathematically sound. The court further 
opined that even the reduced value had some blue 
sky because there was no willing or knowledgeable 
buyer interested in purchasing IVP. We hold the 
court acted within its discretion in reducing the 
amount of compensatory damages and in granting 
the motion for new trial unless IVP accepted the re
duced sum. 

Excessive Punitive Damages 
The court also granted the new trial on the 

ground the punitive damages were excessive and 
against the law. It found there was no evidence to 
warrant an award of damages against USV and the 
punitive damages award against CHL was grossly 
excessive. We respectfully *124 disagree with the 
court's reasoning for as we shall explain, there is a 
substantial evidentiary basis and legal justification 
for an award of punitive damages. Nevertheless, 
and even though the court also erred in rejecting 
wealth as a factor in determining the size of a punit
ive damage award, it did correctly describe the need 
for there to be some relationship between the 
amount of compensatory, $26,250, and punitive 
damages in assessing the propriety of the punitive 
damage award. ( Neal v. Farmers Ins. Exchange 
(1978) 21 Cal.3d 910, 928 [ 148 Cal.Rptr. 389, 582 
P.2d 980].) This reason alone requires us to affirm 
the new trial order. (9) Deference must be given to 
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the trial court for "it is in a far better position than 
an appellate court to determine whether a damage 
award was influenced by 'passion or prejudice.' 
[Citation.]" ( Schroeder v. Auto Driveway Co. 
(1974) 11 Ca1.3d 908, 919 [ 114 Cal.Rptr. 622, 523 
P.2d 662].) It has "the prerogative to independently 
determine the reprehensibility of defendants' con
duct in a particular case and may consider the 
amount of compensatory damages in assessing the 
degree of reprehensibility." (Delos v. Farmers In
surance Group, supra., 93 Cal.App.3d 642, 666.) ( 
7c)Thus, here, although some of the court's reasons 
for granting the new trial are, in our view, erro
neous, the correct reasons stated are sufficient to 

h . I d FN3 support t e new tna or er. 

FN3 The reasons we hold erroneous in
clude the court's conclusion defendants' 
conduct was not tortious, its apparent con
cern with the windfall aspect of punitive 
damages, and the immateriality of wealth 
as a factor in determining the amount of 
punitive damages. In addition, we respect
fully disagree with the court's finding there 
was insufficient evidence to warrant punit
ive damages against USV. The trial judge 
explained such liability would have been 
based upon the actions of USV's vice
president Draper; that he never ratified 
Whalley's actions, and that he merely in
structed CHL to sever relations with IVP, 
delegating the full responsibility as to 
manner, method and time of severance to 
Whalley. 

Punitive damages can properly be awarded 
against a principal for an act of an agent 
not only if the former authorizes or ratifies 
the latter's act but also if"' ... the agent was 

employed in a managerial capacity and 
was acting in the scope of employment 

.... "' ( Egan v. Mutual of Omaha Ins. Co., 
supra., 24 Cal.3d at p. 822; Rest. 2d Torts, 
§ 909.) Draper's managerial position with 
USV as vice president and general man-
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ager of its health services division, taken 
with evidence of the manner in which 
Whalley, Lawrence and Cleveland conduc
ted themselves in reference to the entire 
matter, supports a finding of a ratification 
by USV. The parties continued to work for 
NHL and they were never criticized or dis
ciplined for their conduct by Draper, who 
said he was satisfied with the method in 
which the termination was handled. ( 1 
Witkin, Summary of Cal. Law (8th ed. 
1973.) Agency and Employment, § 154, p. 
754.) 

The court recognized the basic "purpose of 
punitive damages is to punish, not to make plaintiff 
wealthy." While complimenting IVP's counsel for 
his talented advocacy, it expressed concern that 
counsel's *125 continued reference to the well pub
licized $118 million punitive damage award against 
Ford Motor Company caused the jury to emotion
ally respond in calculating punitive damages. Al
though we believe there was sufficient evidence to 
support a punitive damage award, we cannot substi
tute our instincts at this level for the sound judg
ment of the trial judge in assessing the degree of 
reprehensibility involved. The trial court, in a much 
better position to determine the degree of repre
hensibility, found there was no rational relationship 
between the amount of punitive damages and the 
extent of the wrong and, accordingly, ordered a 
new trial. In light of the respective roles between 
the trial and appellate courts, we defer to this exer

cise of trial court discretion. 

Defendants' Tortious Conduct-Interference With a 
Prospective Business Advantage 

(8b)The court's specification of reasons in its 
new trial order included its determination that 
plaintiff, as a matter of law, was not entitled to pun
itive damages. It said, "This action falls squarely 

within the parameters of C. C. 3294, the obligation 
arising out of contract and the termination, for the 
various reasons given herein, was not tortious and 
may not be so stretched so as to give rise to any en-
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titlement for punitive damages." IVP reacts to this 
characterization of its lawsuit by claiming the entire 
matter reeks of NHL's conscious and premeditated 
plan to take advantage of IVP's known vulnerabilit
ies enabling it to solicit and pirate as many of IVP's 
clients as possible. 

(10)The tort of intentional interference with 
prospective business advantage has been described 
as a relatively unsettled and developing legal phe
nomenon, the principles of which are still very 
vague. ( Buckaloo v. Johnson (1975) 14 Cal.3d 815, 
822 [ 122 Cal.Rptr. 745, 537 P.2d 865]; Lowell v. 
Mother's Cake & Cookie Co. (1978) 79 Cal.App.3d 
13, 17 [ 144 Cal.Rptr. 664].) It is premised upon the 
ideal "[e]veryone has the right to establish and con
duct a lawful business and is entitled to the protec
tion of organized society, through its courts, 
whenever that right is unlawfully invaded." ( 
Buxbom v. Smith (1944) 23 Cal.2d 535, 546 [145 
Cal.Rptr. 305].) It "imposes liability for improper 
methods of diverting or taking business from anoth
er ... [, which]' are not within the privilege of fair 
competition."' (Baldwin v. Marina City Properties, 
Inc. (1978) 79 Cal.App.3d 393, 406 [ 145 Cal.Rptr. 
406].) Consequently, "in order to be actionable the 
interference with prospective economic advantage 
or advantageous business *126 relationship must be 
unjustified and/or without privilege .... The unjusti
fiability or wrongfulness of the act may consist of 
the methods used and/or the purpose or motive of 
the actor .... [It] will lie where the right to pursue a 
lawful business is intentionally interfered with 
either by unlawful means or by means otherwise 
lawful when there is a lack of sufficient justifica
tion [citations]." ( Lowell v. Mother's Cake & 

Cookie Co., supra., 79 Cal.App.3d at pp. 17-18.) ( 
II )The elements of the tort in our context include 
(I) the existence of a prospective business relation
ship advantageous to plaintiff, (2) defendants' 
knowledge of the existence of the relationship, (3) 
defendants' intentional conduct designed to disrupt 
the relationship, ( 4) actual causation, and ( 5) dam
ages to plaintiff proximately caused by defendants' 
conduct. ( Buckaloo v. Johnson , supra., 14 Cal.3d 
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at p. 827; Baldwin v. Marina City Properties, Inc., 
supra., 79 Cal.App.3d at p. 407; see generally, Top 
Serv. Body Shop, Inc. v. Allstate Ins. Co. (1978) 
283 Ore. 201 [582 P.2d 1365, 1368-1371]; 4 
Witkin, Summary of Cal. Law (8th ed. 1974) Torts, 
§§ 389-397, pp. 2640-2652.) Simply stated, the 
marketplace should not be immune from ethics. 

(8c)Our review of the record as qualified by the 
court's comments at the new trial motion, supports 
IVP's contention defendants' acted tortiously. 
Draper's decision to terminate CHL's contractual re
lationship with IVP was made between mid-July 
and the 28th of that month. CHL, wanting to stay in 
the veterinary business, prepared the necessary 
veterinary reports and request forms without dis
closure to Sodikoff. After preparing the forms and 
customer lists, Whalley and Lawrence prepared to 
launch a sales program to assure CHL's place in the 
market. Concurrently with Sodikoffs termination, 
they held a sales meeting to instruct CHL's sales 
personnel, including Dennis Cleveland, the sales 
manager for CHL, on the method of conducting its 
concentrated sales campaign directed at soliciting 
veterinary accounts in San Diego. Whalley gave 
specific instructions on how to make the contacts 
with potential clients. Although the sales staff was 
told to say nothing derogatory about Sodikoff, they 
were instructed to explain there had been a volun
tary disassociation between the parties. They were 
also told to explain, that because of the elimination 
of certain services, the veterinarians would receive 
a price reduction of 10 percent and supplies used to 
collect specimens would be provided free of 
charge. If a doctor wished to continue with IVP, 
CHL could no longer collect or process the work 
due to the termination of the parties' relationship. 
This "sales blitz" of veterinary accounts occurred 
over a one-week period in which attention was 
primarily focused on the major accounts CHL iden
tified *127 from IVP billing records. The better ac
counts were singled out for special emphasis and 
called upon personally by Whalley, Lawrence or 
Cleveland. CHL's express and admitted purpose in 
these pretermination secret preparations and the im-
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mediate termination without notice to IVP followed 
immediately by the coordinated one-week "blitz" 
was to gain a "competitive advantage" over IVP in 
CHL's effort to "attract" as many of IVP's existing 
accounts as possible. All this was done at a time 
when CHL knew the sudden termination of IVP, 
without notice, and simultaneous denial of any fur
ther lab facilities or services to IVP would result in 
its inability to continue its veterinary pathology 
business unless it could immediately arrange for 
equivalent lab services, a task virtually impossible 
in the position it found itself. Sodikoffs efforts to 
use stop-gap measures to mitigate his losses were 
unsuccessful. He ultimately discontinued his busi
ness in December 1972. 

We think this conduct describes more than a 
breach of contract. CHL had no justification or 
privilege to surreptitiously engage in a course of 
conduct designed to deprive IVP of its business. 
Granted the trial court apparently did not believe 
CHL intended to pirate IVP's business, since IVP, 
as the "shell" of Dr. Sodikoff, rendered a unique 
personal service of interpretive veterinary analysis 
which CHL wished to discontinue. We have no 
quarrel with the court's finding CHL had the right 
to return to the veterinary testing it had done before 
the joint venture without the expensive and unprof
itable services of Sodikoff. We are concerned not 
with CHL's right to return to simple veterinary test
ing, but with its manner of transition. Even bound 
by the trial court's findings of the joint ownership 
of the customer lists and forms and that canvassing 
of the veterinary community was authorized only 
after the termination of the parties' relationship, one 
cannot rationalize defendants' conduct as being 
within the realm of fair competition. This is espe
cially true in light of the parties' contractual rela
tionship and the fiduciary implications of the trial 
court's finding the parties' relationship constituted a 
joint venture. Accordingly, putting aside the issue 
of damages, IVP was the victim of the tort in con
troversy based upon defendants' conduct viewed as 
a whole and highlighted by the immediate termina
tion of its relationship with IVP without reasonable 
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notice with the apparent intent to render IVP unable 
to either effectively service its existing customers 
or to successfully resist CHL's preplanned and ag
gresive solicitation of IVP's customers, ultimately 
resulting in its functional demise. If the evidence at 
retrial is similar to that presented here, a reasonable 
award of punitive damages against NHL and USV 
may properly be imposed. *128 

Disposition 
The judgment in favor of Revlon is affirmed. 

The order granting a new trial in favor of NHL and 
USV is affirmed. Each party is to bear its own costs 
on appeal. 

Brown (Gerald), P. J., concurred. Staniforth, J., 
concurred in the result. 

A petition for a rehearing was denied March 
23, 1981, and appellant's petition for a hearing by 
the Supreme Court was denied May 13, 1981. *129 

Cal.App.4.Dist. 
Institute of Veterinary Pathology, Inc. v. California 
Health Laboratories, Inc. 
116 Cal.App.3d Ill, 172 Cal.Rptr. 74 

END OF DOCUMENT 
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OPINION BY: CLAUDIA WILKEN 

OPINION 

ORDER GRANTING IN PART DEFENDANTS' 
MOTIONS TO DISMISS 

Plaintiffs Grady Jackson and Kelley Alexander bring 
a consumer class action under the Class Action Fairness 
Act of 2005. Dietary supplement retailer Defendants 
Vitamin Shoppe Industries, Inc. (VS) and General 
Nutrition Corporation (GNC) move to dismiss Plaintiffs' 
complaint. Defendants Balanced Health Products (BHP) 
and Nikki Haskell join in that motion. Nikki Haskell filed 
a separate motion to dismiss. Plaintiffs oppose the 
motions. The matter was heard on June 4, 2009. Having 
considered oral argument and all of the papers filed by 
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the parties, the Court grants in part Defendants' motions. 

BACKGROUND 1 

1 All facts are taken from Plaintiffs' F AC and are 
assumed to be true for purposes of this motion. 

This case [*3] centers around StarCaps, a dietary 
supplement manufactured by Defendant BHP and its 
principal, Defendant Nikki Haskell. Approximately 
twenty-five years ago, Nikki Haskell developed StarCaps 
and promoted it as an "'all natural' over the counter diet 
pill that contained garlic and papaya extract as its main 
active ingredients." First Amended Complaint (FAC) P 
26. Attached to each bottle is a pamphlet, which contains 
the following representation: 

This all natural dietary supplement 
detoxes your system by metabolizing 
protein and eliminating bloat. It's safe, fast 
and effective, and it contains no ephedra. 
Lose between 10 and 125 pounds and keep 
it off! StarCaps are available at GNC, 
Great Earth and the Vitamin Shoppe. 

Jd. at P 34. 

In the November/December 2007 issue of The 
Journal of Analytical Toxicology, an article entitled, 
"Detection of Bumetanide in an Over-the-Counter 
Supplement," reported that StarCaps contain a powerful 
diuretic called Bumetanide. 2 The report described a 
study performed by the Center for Human Toxicology at 
the University of Utah. The Center purchased bottles of 
StarCaps and tested the pills through a high performance 
liquid chromatography, which revealed that all [*4] pills 
contained equal amounts of Bumetanide at near 
therapeutic doses. The article also implied that the 
uniformity of Bumetanide in StarCaps indicated that 
inclusion of the drug in the pill was intentional. 

2 Bumetanide is available to consumers by 
prescription only. 

Bumetanide is considered a banned substance by the 
National Football League (NFL). Although it is 
prescribed for the treatment of edema associated with 
congestive heart failure and hepatic and renal disease, 
Bumetanide can also mask steroid use. Plaintiff Grady 
Jackson is a professional football player and is subject to 
the drug testing regime of the NFL. 3 Jackson began 

taking StarCaps in March, 2008 to help him lose weight 
in preparation for the upcoming football season. Later in 
the summer, Jackson tested positive for the drug and was 
suspended for four games. Jackson is currently appealing 
that suspension. After reports of Jackson's positive drug 
test became public, BHP issued a statement on 
Starcaps.com that it had temporarily suspended shipment 
of StarCaps to its retailers. However, the retailers 
continued to sell StarCaps until BHP issued a voluntary 
recall of the product. 

3 The other named Plaintiff, Kelley Alexander, 
[*5] is not a professional football player. 
Alexander is a California resident who purchased 
StarCaps for over four years 
represented to be an all 
supplement. 

because it was 
natural dietary 

Defendants GNC and Vitamin Shoppe sell StarCaps. 
GNC is the world's largest retailer of the nutritional 
supplement products, operating over 4800 locations 
around the world. GNC claims to have quality control 
centers that monitor products received from vendors to 
ensure quality standards. The Vitamin Shoppe owns and 
operates more than 400 retail locations around the 
country. It claims to protect its customers by having 
quality control operating procedures to review vendors of 
third party products for their track records on quality, 
efficacy and safety. 

Plaintiffs assert seven claims under California law, 
each based on selling and marketing the prescription drug 
Bumetanide in StarCaps: (1) unfair competition under 
Business & Professions Code § 17200, (2) false 
advertising under Business & Professions Code§ 17500, 
(3) unjust enrichment, (4) breach of express and implied 
warranty, (5) strict product liability, (6) violation of the 
Sherman Law and (7) negligence. 

LEGAL STANDARD 

I. Motion to Dismiss for Failure [*6] to State a Claim 

A complaint must contain a "short and plain 
statement of the claim showing that the pleader is entitled 
to relief." Fed. R. Civ. P. 8(a). Dismissal under Rule 
12(b)(6) is appropriate if the complaint does not give the 
defendant fair notice of a legally cognizable claim and 
the grounds on which it rests. Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 
2d 929 (2007). In considering whether the complaint is 
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sufficient to state a claim, the court will take all material 
allegations as true and construe them in the light most 
favorable to the plaintiff. NL Indus., Inc. v. Kaplan, 792 
F.2d 896, 898 (9th Cir. 1986). 

When granting a motion to dismiss, the court is 
generally required to grant the plaintiff leave to amend, 
even if no request to amend the pleading was made, 
unless amendment would be futile. Cook, Perkiss & 
Liehe, Inc. v. N. Cal. Collection Serv. Inc., 91! F.2d 242, 
246-47 (9th Cir. 1990). In determining whether 
amendment would be futile, the court examines whether 
the complaint could be amended to cure the defect 
requiring dismissal "without contradicting any of the 
allegations of [the] original complaint." Reddy v. Litton 
Indus., Inc., 912 F.2d 291, 296 (9th Cir. 1990). [*7] 
Leave to amend should be liberally granted, but an 
amended complaint cannot allege facts inconsistent with 
the challenged pleading. !d. at 296-97. 

DISCUSSION 

I. Pre-emption by the Federal Food, Drug and Cosmetic 
Act 

Though this case is about a dietary supplement, 4 the 
Court begins its discussion by noting the important recent 
United States Supreme Court decision on pre-emption, 
prescription drugs and the Food, Drug and Cosmetic Act 
in Wyeth v. Levine, 129 S Ct. 1!87, 173 L. Ed. 2d 51 
(2009). The Court held that a failure-to-warn state law 
claim for lack of an adequate warning on a prescription 
label, even though the label had been approved by the 
Food and Drug Administration (FDA), was not 
pre-empted by the FDCA. The Court noted that Congress 
did not provide a federal remedy for consumers _harmed 
by unsafe or ineffective drugs when it passed the FDCA 
in 1938 because "widely available state rights of action 
provided appropriate relief for injured consumers." !d. at 
1199. The Court continued, "If Congress thought 
state-law posed an obstacle to its objectives, it surely 
would have enacted an express pre-emption provision at 
some point during the FDCA's 70-year history. But 
despite its 1976 enactment of an [*8] express 
pre-emption provision for medical devices ... Congress 
has not enacted such a provision for prescription drugs." 
!d. at 1200. 

4 The term "dietary supplement" is defined as "a 
product (other than tobacco) intended to 
supplement the diet that bears or contains one or 

more of the following dietary ingredients: (A) a 
vitamin; (B) a mineral; (C) an herb or other 
botanical; (D) an amino acid; (E) a dietary 
substance for use by man to supplement the diet 
by increasing the total dietary intake; or (F) a 
concentrate, metabolite, constituent, extract, or 
combination of any ingredient described in clause 
(A), (B), (C), (D), or (E)." 21 US. C.§ 321 (fj) . . 

Thus, there is no express pre-emption of cases 
involving false advertising of dietary supplements in 
federal law under the FDCA. No federal statute or 
regulation states that the field of allegedly false 
advertising of dietary supplements is exclusively the 
province of federal law. However, the FDCA, which 
grants the FDA authority to oversee the safety of drugs, 
provides that "all such proceedings for the enforcement, 
or to restrain violations, of [the FDCA] shall be by and in 
the name of the United States." 21 USC. § 337(a). 
"Courts [*9] have generally interpreted this provision to 
mean that no private right of action exists to redress 
alleged violations of the FDCA." Summit Tech., Inc. v. 
High-Line Med. Instruments Co., Inc., 922 F. Supp. 299, 
305 (C.D. Cal. 1996) (internal citations omitted). Instead, 
"the right to enforce the provisions of the FDCA lies 
exclusively within the federal government's domain, by 
way of either the FDA or the Department of Justice." !d. 

Defendants assert that Plaintiffs' suit is an attempt to 
bring a private cause of action for violations of the FDCA 
and, as such, is precluded. Defendants cite many sections 
of the FDCA and argue that Plaintiffs' complaint is 
essentially an assertion that those sections are being 
violated. For instance, Defendants argue that the premise 
of Plaintiffs' complaint is that Defendants sold a 
misbranded product as a dietary supplement while 
knowing it contained a drug that could be sold by 
prescription only, and sold it without the disclosure 
required by the FDCA. 21 USC.§§ 301-397. Dispensing 
a prescription drug without a proper prescription is 
"deemed to be an act which results in the drug being 
misbranded," 21 USC. § 353(b)(1)(B), and selling 
misbranded [* 10] drugs is a violation of the FDCA. !d. § 
331. It is also a violation to sell a prescription drug 
without the proper FDA-approved label. 21 USC.§ 352; 
21 C.F.R. § 201.50-201.57. 5 

5 It is important to note that, in contrast to the 
FDCA's regulation of prescription drugs, the 
DSHEA exempts dietary supplements from FDA 
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premarket approval. 21 U.S.C. § 343(r)(6) 
(exempting claims as to how a nutrient affects the 
structure or function of the body from FDA 
pre-market approval process). 

Defendants rely on Fraker v. KFC Corp., 2007 U.S. 
Dist. LEXJS 32041 (S.D. Cal. 2007). In Fraker, a plaintiff 
brought a putative class action against fast food chain 
KFC, alleging that KFC's advertising was misleading 
because its food was high in trans-fat content. Fraker 
directly brought FDCA claims against the defendant and 
the court concluded, "To the extent plaintiff contends that 
alleged violations of the FDCA and Sherman Law give 
rise to viable state law claims, such claims are impliedly 
preempted by the FDCA." Jd. at *11. Fraker is 
distinguishable because, in the present case, Plaintiffs 
have not brought claims directly under the FDCA. 

Defendants also rely on In re Epogen & Aranesp 
Off-Label Mkt'g & Sales Practice Litig., 590 F. Supp. 2d 
1282 (C.D. Cal. 2008). [*11] There, the plaintiffs 
brought RICO and state law claims for violations of § § 
17200 and 17500 for the defendants' alleged promotion 
of a prescription drug for "off-label use," which is 
prohibited under 21 C.F.R. § 202.l(e)(6). The court 
concluded that the plaintiffs' "allegations of off-label 
promotion are, in essence, misbranding claims that 
should be reviewed by the FDA." ld. at 1289. However, 
the court noted, 

The existence of the FDCA does not 
completely preclude injured parties from 
asserting claims of fraud or false 
advertising. Other legislation, state and 
federal remains in effect to protect 
consumers from false and deceptive 
prescription drug advertising. The FDCA 
is not focused on the truth or falsity of 
advertising claims, but is instead directed 
to protect the public by ensuring that drugs 
sold in the marketplace are safe, effective 
and not misbranded, a task vested in the 
FDA to implement and enforce. 

Jd. at 1290 (internal citations omitted). The court 
concluded that "to the extent that Plaintiffs have alleged 
that Defendants made statements that were fraudulent 
(i.e., literally false, misleading, or omitted material facts), 
their claims are actionable. It is of no matter [* 12] that 
the deceptive statements may have been made in order to 

promote off-label uses of EPO." Jd. at 1291. (internal 
citation omitted). 

In the present case, Plaintiffs' claims are based on 
false and misleading advertising and mislabeling under 
the Sherman Law. Plaintiffs allege that the inclusion of 
Bumetanide in StarCaps renders Defendants' advertising 
of the product as "all natural" false and misleading. 
Simply alleging that StarCaps contains a prescription 
drug, Bumetanide, does not invoke federal pre-emption. 
Thus, Defendants' actions give rise to valid state law 
claims. 

II. Uniform Single Publication Act 

Defendants argue that the Uniform Single 
Publication Act (USPA), also known as the single 
publication rule, precludes Plaintiffs from asserting their 
second (false advertising), fourth (breach of warranty) 
and sixth (Sherman Law) causes of action. Defendants 
also argue that Plaintiffs' third (unjust enrichment), fifth 
(strict product liability) and seventh (negligence) causes 
of action should be dismissed to the extent that they rely 
on the same alleged mis-statement as the first cause of 
action. 

The Uniform Single Publication Act provides: 

No person shall have more than one 
cause of [* 13] action for damages for 
libel or slander or invasion of privacy or 
any other tort founded upon any single 
publication or exhibition or utterance, such 
as one issue of a newspaper or book or 
magazine or any one presentation to an 
audience or any one broadcast over radio 
or television or any one exhibition of a 
motion picture. Recovery in any action 
shall include all damages for any such tort 
suffered by the plaintiff in all jurisdictions. 

Cal. Civ. Code§ 3425.3. 

The law was originally directed at mass 
communications, such as newspapers, books, magazines, 
radio and television broadcasts, and speeches to an 
audience. When the offending language is read or heard 
by a large audience, the rule limits a plaintiff to a single 
cause of action for each mass communication. 

The parties dispute whether advertisements and 
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product labels constitute a "publication or exhibition or 
utterance." The only California court to discuss this issue 
directly concluded that the use of the same image on 
various advertisements may constitute a single 
publication, exhibition or utterance. Christoff v. Nestle 
USA, 152 Cal. App. 4th 1439, 1461-62, 62 Cal. Rptr. 3d 
122 (2007). However, the California Supreme Court 
granted review of that decision [*14] in October, 2007, 
and the case has not been decided yet. Therefore, the 
appellate decision may no longer be cited as precedent. 
Nevertheless, StarCap advertisements and labels, like 
publications, exhibitions and utterances, are 
communicative acts and, as such, the Court concludes 
that they are included in the statute. Further, the phrase 
"such as" in the statute indicates that the enumerated list 
of media is not exclusive but exemplary. Thus, the single 
publication rule is not limited to newspapers, books, 
magazines, radio, television and movies, and it has even 
been applied to the internet. Traditional Cat Assn., Inc. v. 
Gilbreath, Jl8 Cal. App. 4th 392, 394, 13 Cal. Rptr. 3d 
353 (2004). 

The parties also dispute whether Plaintiffs can 
maintain more than one cause of action for Defendants' 
alleged misstatements. "In cases where essentially one 
harm has been alleged, the courts have interpreted the 
single-publication rule to mean that a plaintiff may have 
only one cause of action for one publication rather than 
multiple causes of action for torts such as defamation, 
invasion of privacy, personal injury, civil rights 
violations, or fraud and deceit." MG. v. Time Warner, 89 
Cal. App. 4th 623, 629, 107 Cal. Rptr. 2d 504 (2001). In 
[* 15] MG., a magazine and cable television station used 
a photograph of a Little League team to illustrate stories 
about adult coaches who sexually molest youths playing 
sports. The plaintiffs' first four causes of action were all 
for invasion of privacy on various theories of liability: 
misappropriation of identity, public disclosure of private 
facts, intrusion, and false light. Though these were plead 
as separate causes of action, the court concluded that it 
was proper to treat them as one cause of action 
"expressing four different theories." Jd. at 630. 

Here, it is not necessary to treat Plaintiffs' separate 
claims as one cause of action expressing different tort 
theories. The second (false advertising), third (unjust 
enrichment) and fourth (breach of warranty) causes of 
action are not traditional torts as contemplated by the 
phrase "or any other tort" in§ 3425.3. Defendants do not 
cite any binding authority for the proposition that those 

causes of action are subject to the statute. Therefore, the 
Court will not dismiss these causes of action under the 
single publication rule. The Court need not address 
whether Plaintiffs' fifth (strict product liability), sixth 
(Sherman Law) and seventh [*16] (negligence) causes of 
action should be dismissed under the single publication 
rule because those causes of action are dismissed on other 
grounds described below. 

Ill. Economic Loss Rule 

The economic loss rule provides that 

recovery under the doctrine of strict 
liability is limited to physical harm to 
person or property. Damages available 
under strict products liability do not 
include economic loss, which includes 
damages for inadequate value, costs of 
repair and replacement of the defective 
product or consequent loss of profits -
without any claim of personal injury or 
damages to other property. 

Jimenez v. Superior Court, 29 Cal. 4th 473, 482, 127 Cal. 
Rptr. 2d 614, 58 P.3d 450 (2002) (internal citations and 
quotations omitted). Similarly, economic losses are 
generally not allowed for negligence claims without any 
claim of personal injury or damages to other property. 
Seely v. White Motor Co., 63 Cal. 2d 9, 18, 45 Cal. Rptr. 
17, 403 P.2d 145 (1965). 

Plaintiffs argue that Defendants' breach of contract 
violated a social policy such that purely economic losses 
should be allowed. Plaintiffs rely on Robinson v. Dana 
Corp., 34 Cal. 4th 979, 22 Cal. Rptr. 3d 352, 102 P.3d 
268 (2004). In that case, the California Supreme Court 
decided "whether the economic loss rule ... applies to 
claims for [* 17] intentional misrepresentation or fraud in 
the performance of a contract." !d. at 984. The court held 
that the "economic loss rule does not bar Robinson's 
fraud and intentional misrepresentation claims because 
they were independent of [the] breach of contract." !d. at 
991. The court noted that "a party to a contract cannot 
rationally calculate the possibility that the other party will 
deliberately misrepresent terms critical to that contract." 
Id. at 993. Notably, the court focused on the plaintiff's 
intentional tort claims and did not state that its decision 
applied to negligence or strict liability claims. Therefore, 
Robinson is inapposite and the economic loss rule 
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precludes Plaintiffs' claims for strict liability and 
negligence. Thus, the fifth and seventh causes of action 
are dismissed. 

IV. Private Right of Action Under the Sherman Law 

Plaintiffs' sixth cause of action is brought directly 
under 

the Sherman Law. The Court dismisses this cause of 
action because "no private right of action exists to 
enforce" the Sherman Law. Summit, 922 F. Supp. at 317. 
Plaintiffs may assert their Sherman Law violation under 
Business & Professions Code§ 17200. 

V. Alter Ego 

Plaintiffs assert claims against [* 18] Defendant 
Nikki Haskell, the sole owner of BHP. Before the alter 
ego doctrine may be invoked, two elements must be 
alleged: "First, there must be such a unity of interest and 
ownership between the corporation and its equitable 
owner that the separate personalities of the corporation 
and the shareholder do not in reality exist. Second, there 
must be an inequitable result if the acts in question are 
treated as those of the corporation alone." Sonora 
Diamond Corp. v. Superior Court, 83 Cal. App. 4th 523, 
526, 99 Cal. Rptr. 2d 824 (2000). Here, Plaintiffs tersely 
allege that Haskell is "the alter ego of BHP." FAC P 9. 
This allegation fails to state a claim for alter ego liability. 
"Conclusory allegations of 'alter ego' status are 

insufficient to state a claim. Rather, a plaintiff must 
allege specifically both of the elements of alter ego 
liability, as well as facts supporting each." Neilson v. 
Union Bank of Cal., N.A., 290 F. Supp. 2d 1101, 1116 
(C.D. Cal. 2003). Therefore, the Court dismisses 
Plaintiffs' FAC against Defendant Haskell, with leave to 
amend. 

CONCLUSION 

For the foregoing reasons, the Court dismisses with 
leave to amend all causes of action as they pertain to 
Defendant Haskell. As to the remaining [* 19] 
Defendants, the Court dismisses without leave to amend 
Plaintiffs' fifth, sixth and seventh causes of action. If 
Plaintiffs wish to file an amended complaint as allowed 
by this order, they must do so within twenty days from 
the date of this order. Defendants BHP, VS and GNC 
must answer the complaint with respect to the first 
through fourth causes of action within thirty days from 
the date of this order. 

IT IS SO ORDERED. 

Dated: 6/10/09 

Is/ Claudia Wilken 

CLAUDIA WILKEN 

United States District Judge 



EXHIBIT 100 



Westlaw. 

235 Cal.App.3d 1220, 1 Cal.Rptr.2d 301 

(Cite as: 235 Cai.App.3d 1220) 

P> 
LAS P ALMAS ASSOCIATES et a!., Plaintiffs, 

Cross-defendants and Appellants, 
v. 

LAS PALMAS CENTER ASSOCIATES eta!., De
fendants, Cross-complainants and Respondents. 

No. B051688. 

Court of Appeal, Second District, Division 2, Cali
fornia. 

Nov 5, 1991. 

SUMMARY 
On a cross-complaint by the buyers of a shop

ping center against the sellers, alleging fraud in 
their promise to guarantee certain leases without 
any intention to honor the guaranties, the jury 
rendered verdicts awarding the buyers $232,393 for 
breach of contract, $1.27 million for fraud, and $10 
million in punitive damages. In a separate trial, the 
trial court, sitting without a jury, denied the sellers 
declaratory relief. (Superior Court of Los Angeles 
County, No. C575906, Arthur Baldonado, Judge.) 

The Court of Appeal modified the judgment to 
reduce the award of fraud damages and punitive 
damages, and remanded for a determination of at
torney fees. The court held that the evidence was 
sufficient to support a fraud verdict based on the 
sellers' guaranty of two tenant leases without an in
tent to honor them. The sellers had maintained that 
one guaranty had terminated because the buyers un
reasonably withheld their approval of new tenants, 
but then changed their position and asserted the 
guaranty had ended because the tenant remained 
current with its rent for three consecutive months, 
despite the guaranteeing corporation's having 
served the tenant with notices to quit for nonpay
ment of rent during the months in question. During 
that time, the sellers also began to dismantle the 
guaranteeing corporation, asserted the buyers' evic
tion of one tenant had terminated the lease guar
anty, despite the sellers having encouraged the buy-
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ers to evict, and engaged in other conduct seeking 
to nullify the guaranties. The court also held that al
though punitive damages may not ordinarily be giv
en for breach of contract, whether the breach is in
tentional, willful or in bad faith, such damages may 
be awarded where a defendant fraudulently induces 
the plaintiff to enter into a contract. The court fur
ther held that the punitive damage award of $10 
million was not supported by substantial evidence 
in the light of the reduction on appeal of the com
pensatory damage award from $1.27 million to 
$232,393. Under these circumstances, a $10 million 
award would be grossly disproportionate both in 
comparison to the buyers' compensatory losses and 
the gravity of the sellers' conduct. The ends of 
justice and judicial economy required the punitive · 
damage award to be limited to $2 million, which 
generally preserved the jury's initial ratio between 
compensatory and punitive damages. (Opinion by 
Nott, J., with Gates, Acting P. J., and Fukuto, J., 
concurring.) 

HEADNOTES 
Classified to California Digest of Official Reports 

(la, lb) Real Estate Sales§ 29--Fraud--Actions and 
Proceedings-- Evidence--Sufficiency--Shopping 
Center--Lease Guaranties. 

In an action by the buyers of a shopping center 
against the sellers, the evidence was sufficient to 
support a fraud verdict based on the sellers' guar
anty of two tenant leases without an intent to honor 
them. The sellers had maintained that one guaranty 
had terminated because the buyers unreasonably 
withheld their approval of new tenants, but then 
changed their position and asserted the guaranty 
had ended because the tenant remained current with 
its rent for three consecutive months, despite the 

guaranteeing corporation's having served the tenant 
with notices to quit for nonpayment of rent during 

the months in question. During that time, the sellers 
also began to dismantle the guaranteeing corpora
tion; asserted the buyers' eviction of one tenant had 
terminated the lease guaranty, despite the sellers 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



235 Cal.App.3d 1220, 1 Cal.Rptr.2d 301 

(Cite as: 235 Cal.App.3d 1220) 

having encouraged the buyers to evict; and engaged 
in other conduct seeking to nullify the guaranties. 

(2a, 2b) Fraud and Deceit§ 7--Actual Fraud--False 
Representations-- Promises. 

Civ. Code, § 1710, subd. 4, defines fraud as the 
making of a promise done without any intention of 
performing the obligation. A promise to do 
something necessarily implies the intention to per
form, and, where such an intention is absent, there 
is an implied misrepresentation of fact, which is ac
tionable fraud. The subsequent conduct of a defend
ant, such as his failure to immediately carry out his 
pledge, has some evidentiary value to show that the 
defendant made the promise without the intent to 
keep the obligation. However, something more than 
nonperformance is required to prove the intent not 
to perform the promise. 

(3) Damages § 22.2--Exemplary or Punitive Dam
ages--Availability--Fraudulent Inducement of Con
tract. 

Although punitive damages may not ordinarily 
be given for breach of contract, whether the breach 
is intentional, willful or in bad faith, such damages 
may be awarded where a defendant fraudulently in
duces the plaintiff to enter into a contract. The 
words "oppression, fraud, or malice" in Civ. Code, 
§ 3294, being in the disjunctive, fraud alone is an 
adequate basis for awarding punitive damages. 

(4) Real Estate Sales§ 31--Fraud--Actions and Pro
ceedings--Appeal--Scope ofReview. 

On appeal of a judgment finding the sellers of a 
shopping center guilty of fraud, the appellate 

court's power of review commenced and ceased 
with the location of any substantial evidence, con
tradicted or uncontradicted, that would support the 
determination. The reviewing court cannot limit its 
review of the record to the evidence cited by there
spondent, but must consider the entire record in de

termining whether the judgment is supported by 
sufficient evidence. Evidence is substantial if it is 
reasonable in nature, credible, and of solid value. 
Moreover, the testimony of a single witness is suf
ficient to satisfy the test of the substantial evidence 
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rule. 

(Sa, 5b) Damages § 22.4--Exemplary or Punitive 
Damages--Relation to Defendant's Wealth
-Evidence--Exclusion Prior to Determination of Li
ability-- Waiver. 

In an action by the buyers of a shopping center 
against the sellers for fraud, the trial court did not 
abuse its discretion in denying the sellers' motion to 
exclude evidence of their wealth from the jury until 
it found them liable for fraud, where the sellers 
withheld the motion until the buyers were to begin 
the presentation of their case, with an out-of-town 
witness standing by to testify. Moreover, the sellers 
waited until after the buyers had already told the 
jury twice in opening argument that the sellers' par
ent corporation was a billion dollar company, cross
examined a witness on the subject of that com
pany's wealth, and made a motion to compel pro
duction of the sellers' financial records. Although 
Civ. Code, § 3295, subd. (d), provides the court 
"shall" on application of a defendant preclude the 
admission of evidence of a defendant's wealth until 
after a requisite verdict, the mandatory effect of the 
statute may be lost by a defendant who fails to act 
promptly to preserve its protection. Significantly, 
the trial court could have found that to grant the 
motion in the midst of trial would have been preju
dicial to the buyers. 

(6) Damages § 
30--Evidence--Admissibility--Defendant's Wealth
-Statutory Prohibition--Waiver. 

Civ. Code, § 3295, subd. (d), providing the 
court shall on application of any defendant preclude 
the admission of a defendant's wealth until the re
quisite liability verdict has been returned, is a codi
fication of the presumption that evidence of a de
fendant's wealth can induce fact finders to abandon 
their objectivity and return a verdict based on pas
sion and prejudice. It is not true that the only dead
line imposed by the statute is that the motion be 
made before the trier of fact delivers a verdict find
ing a defendant liable for acts worthy of assessing 
punitive damages. It is manifest that a party may be 
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estopped from claiming a statutory right if untimely 

asserted. A request under Civ. Code, § 3295, subd. 
(d), is essentially a motion in limine, and ordinarily 

should be made before trial. 
[See 3 Witkin, Cal. Evidence (3d ed. I 986) § 
2011.] 
(7a, 7b) Trial § 29--Argument and Conduct of 
Counsel--Scope of Arguments--Defendant's 
Wealth--Fraud and Punitive Damages Action. 

In an action by the buyers of a shopping center 
against the sellers for fraud, in which punitive dam
ages were sought and defendants failed to timely 
move to exclude evidence of their wealth (Civ. 
Code, § 3295, subd. (d)), the references to the 
sellers' wealth in closing argument did not imper
missibly sway the jury to render verdicts against the 
sellers. The purpose behind the exemplary damages 
statute (Civ. Code, § 3294) is to punish and deter a 
defendant for wrongful conduct, and evidence of 
the sellers' wealth was relevant not only to guide 
the jury in its assessment of the proper amount of 
punitive damages to award, but also as proof that 
the sellers intended to oppress the buyers into sub
mission. Moreover, substantial evidence supported 
the jury's determination that an award of punitive 
damages was proper because the buyers met their 
burden of proving fraud by clear and convincing 
evidence. Viewed under these principles, it could 
not be said the buyers' counsel strayed beyond the 
bounds of his right to fairly comment on the state of 
the evidence. 

(8) Damages § 
30--Evidence--Admissibility--Defendant's Wealth. 

Where liability and punitive damages are tried 
in a single proceeding, evidence of a defendant's 
wealth is admissible. While in an ordinary action 
for damages, information regarding the adversary's 
financial status is inadmissible, this is not so in an 
action for punitive damages. In such a case evid
ence of a defendant's financial condition is admiss
ible for the purpose of determining the amount that 
it is proper to award. The relevancy of such evid
ence lies in the fact that punitive damages are not 
awarded for the purpose of rewarding the plaintiff, 
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but to punish the defendant. Obviously, the trier of 
fact cannot measure the "punishment" without 
knowledge of defendant's ability to respond to a 
given award. 

(9a, 9b) Trial § 29--Argument and Conduct of 
. Counsel--Scope of Arguments--Accusation of Mis
representation and Concealment. 

In an action by the buyers of a shopping center 
against the sellers, alleging fraud in their promise to 
guarantee certain leases without any intention to 
honor the guaranties, there was no misconduct in 
the suggestion by the buyers' counsel that the 
sellers made misrepresentations and attempted to 
conceal evidence, where the remarks were suppor
ted by the evidence. Although the buyers' counsel 
personalized the argument he did not exceed his 
right to comment on the state of the evidence, as 
the facts and the way they were portrayed to the 
jury represented highly relevant circumstantial 
evidence of whether the sellers ever intended to 
honor the lease guaranties. The buyers' counsel also 
had the right under the facts to comment on why 
the sellers suddenly attempted to suppress the testi
mony of one of their scheduled witnesses. 
[See Cai.Jur.3d, Trial, § 40 et seq.; 7 Witkin, Cal. 
Procedure (3d ed. 1985) Trial, § 206 et seq.] 
(10) Trial§ 21--Argument and Conduct of Counsel
-Personal Attacks. 

Personal attacks by an attorney on opposing 
parties and their attorneys, whether outright or by 
insinuation, constitute misconduct. Such behavior 
only serves to inflame the passion and prejudice of 
the jury, distracting them from fulfilling their sol
emn oath to render a verdict based solely on the 
evidence submitted at trial. Lack of civility between 
counsel also breeds public disrespect for the judi

cial process. 

(11) Trial § 28--Argument and Conduct of Counsel
-Closing Arguments-- Evidence. 

While trial counsel is entitled to argue his or 
her interpretation of the evidence to the jury, coun
sel has no right to cite facts unsupported by the 
evidence. 
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(12) Trial § 30--Argument and Conduct of Counsel

-Objection, Cure, and Waiver. 
A party is foreclosed from .complaining on ap

peal of misconduct during arguments to the jury 
where counsel allowed the alleged improprieties to 
accumulate without objection, and simply made a 
motion for a mistrial at the conclusion of the argu
ment. The ultimate determination of the issue of at
torney misconduct rests on the appellate court's 
view of the overall record, taking into account such 
factors as the nature and seriousness of the remarks 
and misconduct, the general atmosphere, including 
the judge's control, of the trial, the likelihood of 
prejudicing the jury, and the efficacy of objection 
or admonition under all the circumstances. Another 
factor is the strength of the offending attorney's 
case. Accordingly, in an action by the buyers of a 
shopping center against the sellers, alleging fraud in 
their promise to guarantee certain leases without 
any intention to honor the guaranties, in which 
there was substantial evidence of the sellers' fraud, 
argument by the buyers' counsel intimating the 
sellers could influence judges in the county through 
political contributions made by the sellers' attor
neys, a suggestion the buyers might donate the pun
itive damages to charity, and the insinuation that 
the sellers' attorneys were "whores" who would lie 
in court for their clients, constituted misconduct. 
However, the offending remarks had an innocuous 
effect on the jury's overall conclusion that the 
sellers had committed a tortious act in view of the 
substantial evidence of the sellers' fraud and the tri
al court's admonition to the jury to disregard the 
statements. 

(13a, 13b) Corporations § 4--Disregard of Corpor
ate Entity--When Power Will or Will Not Be Exer

cised. 
In an action by the buyers of a shopping center 

against the sellers, alleging fraud in their promise to 
guarantee certain leases without any intention to 
honor the guaranties, the evidence supported the tri
al court's finding that one defendant, a wholly 
owned subsidiary, was the alter ego of defendant 
parent corporation, where substantial evidence sup-
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ported the conclusion that the two entities formed a 
single enterprise for the purpose of committing a 
continuing fraud against the buyers. Certain guar
anties of the subsidiary's debt by the parent indic
ated that the subsidiary's survivability as a de
veloper was intertwined with its dependence on the 
parent, the corporations had two common directors, 
and when the subsidiary's board of directors fired 
the corporation's executives and staff, the parent 
used its employees, including its corporate counsel, 
to continue to manage what remained of the busi
ness. The parent actively participated in the sale of 
the shopping center from the beginning to the end, 
negativing the argument that the parent was named 
a defendant only to increase the funds available for 
a punitive damage award. 

(14) Corporations § 3--Disregard of Corporate En
tity--General Principles. 

It is the general rule that the conditions under 
which a corporate entity may be disregarded vary 
according to the circumstances of each case. 
Whether the corporate veil should be ignored is 
primarily a question of fact that should not be dis
turbed when supported by substantial evidence. Be
cause society recognizes the benefits of allowing 
persons and organizations to limit their business 
risks through incorporation, sound public policy 
dictates that imposition of alter ego liability be ap
proached with caution. Nevertheless, it is unjust to 
permit those who control companies to treat them 
as single or unitary enterprises and then assert their 
corporate separateness in order to commit frauds 
and other misdeeds with impunity. Although alter 
ego liability is generally reserved for the parent
subsidiary relationship, under the single-enterprise 
rule, liability can be found between sister compan

ies. 

(15) Damages § 17--Excessive and Inadequate 
Damages--Excessive A wards. 

Although the law commits the responsibility 
for determining the amount of damages suffered by 
a plaintiff to the jury, its decision cannot be al
lowed to stand where the award as a matter of law 
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is excessive, or is so grossly disproportionate as to 
raise a presumption that the panel based its result 
on passion or prejudice. 

(16) Real Estate Sales § 30--Fraud--Actions and 
Proceedings--Trial and Damages. 

To recover damages for fraud, a plaintiff must 
have sustained damages proximately caused by the 
misrepresentation, and a damage award for an in
jury not related to the misrepresentation will be re
versed. For fraud arising out of the purchase, sale, 
or exchange of property, Civ. Code, § 3343, 
provides for "out-of-pocket" damages. Accord
ingly, in an action by the buyers of a shopping cen
ter against the sellers, alleging fraud in their prom
ise to guarantee certain leases without any intention 
to honor the guaranties, the difference in the shop
ping center's appraised value and what the buyers 
paid for it was not the proper measure of damages, 
where the sellers did not misrepresent the value of 
the shopping center, but acted fraudulently in guar
anteeing two tenant leases without any intent to 
honor the obligations. With those rents included in 
the appraisal, any diminution in the property's value 
had to arise separate and apart from the fraudulent 
acts of the sellers, and the appraisal therefore only 
demonstrated the buyers overpaid for the shopping 
center by misjudging its worth. The damages result
ing from the sellers' fraud were therefore limited to 
the diminished value of the lease guaranties. 

(17a, 17b) Damages § 27--Exemplary or Punitive 
Damages--Review--Relation to Compensatory 
Damages. 

In an action by the buyers of a shopping center 
against the sellers, alleging fraud in their promise to 
guarantee certain leases without any intention to 
honor the guaranties, a punitive damage award of 
$10 million was not supported by substantial evid
ence in light of the reduction on appeal of the com
pensatory damage award from $1.27 million to 
$232,393. Under these circumstances, a $10 million 
award would be grossly disproportionate both in 
comparison to the buyers' compensatory losses and 
the gravity of the sellers' conduct. The ends of 
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justice and judicial economy required the punitive 
damage award to be limited to $2 million, which 
generally preserved the jury's initial ratio between 
compensatory and punitive damages. 

(18) Damages § 22--Exemplary or Punitive Dam
ages--Purpose. 

The public policy behind punitive damages is 
to prevent future misdeeds by punishing the wrong
doer and making an example out of him or her for 
others to follow. The most important question on 
appeal is whether the amount of the punitive dam
ages will have a deterrent effect without being ex
cessive. 

(19a, 19b) Damages § 26--Exemplary or Punitive 
Damages--Province and Discretion of Court and 
Jury. 

In an action by the buyers of a shopping center 
against the sellers, alleging fraud in their promise to 
guarantee certain leases without any intention to 
honor the guaranties, the jury was not given inad
equate guidelines to award punitive damages. It 

was instructed that an award of punitive damages 
was discretionary, and could only be made if they 
found the sellers guilty of oppression, fraud, or 
malice. It was also informed that punitive damages 
are awarded for the sake of example and by way of 
punishment. The jury was further instructed to con
sider the reprehensibility of defendants' conduct, 
the amount of punitive damages that would have a 
deterrent effect in light of defendants' financial con
dition, and that they must bear a reasonable relation 
to the injury suffered by the buyers (BAil No. 
14.71 ). Also, the "passion and prejudice" standard 
of post-trial and appellate review affords the sellers 
an additional safeguard to ensure that the award did 
not exceed an amount that would accomplish the 
goal of punishment and deterrence. 

(20) New Trial § 
I 07--Procedure--Appeal--Determination and Dis
position. 

On a motion for a new trial, the trial court sits 
in its role as an independent trier of fact and may 
disbelieve witnesses, reweigh evidence and draw 
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reasonable inferences that are contrary to those 
drawn by the jury. Although the trial court's denial 
of a motion for new trial as to punitive damages 
should be given deference, an appellate court has 
the responsibility to intervene when the verdict is 
so palpably excessive as to raise the presumption of 
passion and prejudice. Appellate courts must scru
tinize punitive damage verdicts because they con
stitute a windfall, create the anomaly of excessive 
compensation, and are therefore not favored in the 

law. 

(21) Costs § 26--Attorney Fees--Contract Provi
sions--Fees Allowed-- Declaratory Relief Action. 

In a declaratory relief action by the sellers of a 
shopping center against the buyers for a judicial de-· 
termination that they had no liability to the buyers 
due to the occurrence of events contemplated by 
lease guaranties, in which action the buyers cross
complained against the sellers for fraud, the pre
vailing buyers were entitled to recover attorney fees 
incurred in the defense of the declaratory relief ac
tion even though they were barred from collecting 
contractual attorney fees in the fraud action. The 
declaratory relief action was "an action on the con
tract" within the meaning of Civ. Code, § 1717, 
subd. (a). 
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NOTT,J. 
This lengthy and acrimonious litigation in

volves the sale of the Rancho Las Palmas Shopping 
Center, a 165,472-square-foot commercial complex 
located in Rancho Mirage, California. Appellants 
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Las Palmas Associates et a!., built and sold the 
property to respondents Las Palmas Center Asso
ciates et a!. When a dispute arose concerning their 
duty to guaranty the rents of two tenants, appellants 
commenced an action for declaratory relief. Re
spondents in turn filed a cross-complaint for, 
among other things, fraud and breach of contract. A 
jury rendered verdicts awarding respondents 
$232,393 for breach of contract, $1.27 million for 
fraud, and $10 million in punitive damages. In a 
separate trial, the court, sitting without a jury, 
denied appellants declaratory relief. The court then 
awarded respondents $352,918 in contractual attor
ney's fees and entered judgment in the sum of 
$11 ,622,918. Appellants now appeal. 

Because the undisputed evidence establishes 
that respondents' fraud damages are identical to 
their losses under the breach of contract theory, we 
hold that the fraud award must be reduced to 
$232,393. Additionally, we find it necessary to 
lower the punitive damage award to $2 million. 
Lastly, inasmuch as respondents have elected to 
take under the tort claim, the award for *1229 con
tractual attorney's fees allocated to prosecute that 
action must be reversed. However, because re
spondents were the prevailing parties in appellants' 
declaratory relief lawsuit, which was an "action on 
the contract," respondents are entitled to recover 
their attorney's fees incurred in defense of that litig
ation. 

Contentions 
Appellants seek a reversal of the judgment on 

the basis that ( 1) the trial court erroneously denied 
their motion to bifurcate the punitive damage trial 
from respondents' underlying action for fraud, in vi

olation of Civil Code section 3295, subdivision (d); 
(2) there are no grounds to hold Hahn Devcorp as 
the alter ego of its sister corporation, Ernest Hahn, 
Inc.; (3) the fraud verdict is unsupported by sub
stantial evidence and is invalid as a matter of law; 
( 4) respondents' trial counsel committed prejudicial 
misconduct; (5) the $1.27 million fraud award, 
among other things, improperly compensates buy-
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ers for a claim that they previously relinquished; 
and, (6) the punitive damage verdict is unsupported 
by the evidence, excessive, unconstitutional, and 
the product of the jury's passion and prejudice. Ap
pellants do not, however, complain that the breach 
of contract award is defective. 

Introduction 
In 1978, Las Palmas Associates (Associates), a 

limited partnership, agreed to build and then sell 
the Rancho Las Palmas Shopping Center (shopping 
center) to Villa Pacific Building Company (Villa 
Pacific), a corporation. Villa Pacific's sole share
holder and board chairman was Ronald Waranch, a 
real estate developer. Under the terms of the pur
chase agreement, Villa Pacific acquired an 84 per
cent interest in the yet to be constructed shopping 
center. The remaining 16 percent share belonged to 
Stanley Gribble, president of Hahn Devcorp 
(Devcorp), a builder of community and neighbor
hood shopping centers. Gribble received his interest 
in the shopping center as part of his executive com
pensation package from Devcorp. Besides being 
Associates' general partner, Devcorp was also at the 
time a wholly owned corporate subsidiary of Ernest 
W. Hahn, Inc. (Hahn Inc.), a nationwide developer 
of regional shopping centers. Together, Gribble and 
Villa Pacific formed a general partnership known as 
Las Palmas Center Associates (Las Palmas), which 
would eventually hold title to the property. 

For the sake of clarity, we will refer to Asso
ciates, Devcorp and Hahn Inc. collectively as 
"sellers." Similarly, we will identify Villa Pacific, 
Waranch, and Las Palmas jointly as "buyers." 
*1230 

Facts 
Viewing the evidence, as we must, in the light 

most favorable to the prevailing party ( Mazzetti v. 
City of Brisbane (1977) 67 Cal.App.3d 565, 570 [ 
136 Cal.Rptr. 751]; Little v. Stuyvesant Life Ins. Co. 
(1977) 67 Cal.App.3d 451, 462 [ 136 Cal.Rptr. 
653]), the record reveals that the initial price for the 
shopping center was $10,727,499. That amount, 
though, was subject to being either increased or de-
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creased, depending on the project's completion date 
and the rental income generated from the leases of 
commercial tenants. Buyers paid up-front $2 mil
lion in cash to sellers. To protect that investment, 
Hahn Inc. in 1978 issued two guaranties to assure 
buyers the cash payment would be refunded if the 
deal collapsed. 

In conjunction with the sale, buyers leased 
back the property to sellers. The parties also 
entered into various other amended purchase agree
ments, the effect of which was to require sellers to 
secure construction and permanent financing, build 
the complex, and sublease the property to tenants 
meeting certain financial and operating specifica
tions. As consideration for the lease, sellers prom
ised to pay buyers a portion of the gross rentals be
ginning in March 1980. The parties, moreover, had 
title to the property placed into an escrow account 
scheduled to close upon the completion of the shop
ping center and the subleasing of the stores to ten
ants. At the end of escrow, the parties planned for 
buyers to assume the permanent financing and pay 
sellers another cash payment. They also agreed that 
after the transaction closed, sellers would manage 
the facility for a period of three years. 

One component of the purchase price was the 
capitalization of the shopping center's rental in

FNl 
come. 

FNI Capitalization is a method of estab
lishing a present day price for an asset that 
produces future income, such as rental 
property. It has been defined as "The 
amount equal to the value of the sum of 
money that would earn a periodic interest 
return equal to the rent if invested at the 
current market rate of interest." (Dolan, 
Basic Economics (2d ed. 1980) ch. 32, 
Rent, Interest, and Profits, p. 554.) 

To establish the final purchase price, Waranch 
testified at trial that the parties selected a 7 percent 
capitalization rate. They then divided that percent
age into the net operating income of the shopping 
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center as of the date of closing. The parties defined 
net operating income as the actual rental income 
less operating expenses and debt service. The result 
of that operation was then multiplied by 84 percent, 
which represented buyers' interest in the property. 
*1231 

In 1980, a dispute arose between the parties 
concerning the amount of rental income sellers had 
collected. Buyers contended they were entitled to 
approximately $1.6 million in rents. In contrast, 
sellers asserted there was no rental income because 
operating expenses exceeded rents by $400,000. As 
a compromise, buyers relinquished their claim for 
the rents in exchange for sellers taking $2,187,683 
of the purchase price in the form of buyers' promis
sory note. The note had a rate of 7 percent interest 
and was secured by a deed of trust to the shopping 
center. 

Sometime in either 1980 or 1981, Hahn Inc. 
merged with Trizec Centers, Inc., a subsidiary of 
Trizec Corporation Ltd. At trial, the court admitted 
into evidence the proxy statement of that transac
tion. According to the document, Ernest Hahn, the 
board chairman and chief executive officer of Hahn 
Inc., agreed to sell his 1.6 million shares of the 
company to Trizec Centers. The proxy statement 
further revealed that on May 19, 1980, Ernest Hahn 
executed an employment agreement to serve as 
chief executive officer for Hahn Inc. and Trizec 
Centers. Under the employment agreement, the 
board of directors of Hahn Inc. and Devcorp would 
consist of two persons appointed by Ernest Hahn 
and five directors named by Trizec Centers. It was 
also anticipated that Ernest Hahn would appoint 
himself and Robert W. Lees, the former president 
of Hahn Inc., to both boards. 

Furthermore, the proxy statement revealed that 
in 1980 Devcorp had 25 shopping centers either un
der development or in operation. The document 
stated Devcorp owed over $30 million in outstand
ing loans, had secured $43.2 million in loan com
mitments, and that Hahn Inc. had fully guarantied 
the financing. 
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On March 20, 1981, Hahn Inc. transferred all 
10,000 of its shares of Devcorp to Trizec Centers. 
Three days later, Trizec Centers conveyed 659 
shares of Devcorp to Goldlist Acquisition Corp. 
and the remaining 9,341 shares of Devcorp to 
Trizec Equities, Inc. 

By early 1982, the shopping center had two 
problem tenants. Franchise Stores Realty Corp. 
(Franchise) held a 1 0-year lease that it assigned to 
one Robert Young. He, however, eventually aban
doned the store, leaving the leasehold to revert back 
to Franchise with $6,000 owed in back rent. At the 
same time, Phanny's Phudge Pharlors (Phanny's 
Phudge), which had signed a 15-year lease, was out 
of business and attempting to sublet its store. 

As the closing date approached, buyers objec
ted to including Phanny's Phudge and Franchise in
to the capitalized purchase price. To persuade buy
ers to consummate the transaction, sellers had Dev
corp guaranty the *1232 stores' two leases. Pursu
ant to the guaranties, Devcorp essentially pledged 
to pay all sums due under the leases until Phanny's 
Phudge and Franchise paid their rents for consecut
ive periods ranging from three to six months. The 
guaranties also obligated buyers not to unreason
ably withhold their permission to assignments of 
the leases. FN2 

FN2 Specifically, the lease guaranties 
provided: 

(I) "Seller unconditionally guarant[ ees] to 
Buyer the full and uninterrupted payment 
by Phanny's Phudge Pharlors ('Phanny's 
Phudge') of all amounts payable pursuant 
to its lease dated November 13, 1979, as 
amended July I, 1981 (the 'Phanny's 
Phudge Lease'), of space within the Shop
ping Center (i) until such time as Phanny's 
Phudge shall not be delinquent in the pay
ment of such amounts, or in the perform
ance of their obligations under the 
Phanny's Phudge Lease to operate their 
business, for a period of any three (3) sue-
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cessive months from and after the date of 
this Sixth Amendment, or (ii) until the 
written approval by Buyer of any further 
assignment, subletting or termination of 
the Phanny's Phudge Lease, which approv
al shall not be unreasonably withheld, 
whichever first occurs, and Seller shall 
thereupon be automatically released from 
its obligations under this Paragraph 4." 

(2) "Seller unconditionally guarant[ees] to 
Buyer the full and uninterrupted payment 
by Franchise Stores Realty Corp. 
('Franchise Stores') of all amounts payable 
pursuant to its lease ('Franchise Stores 
Lease') of space in the Shopping Center (i) 
until Franchise Stores shall not be delin
quent in the payment of such amounts for a 
period of any six (6) successive months 
from and after the date of this Sixth 
Amendment, or (ii) until Franchise Stores 
takes back possession and operates the 
premises covered by the Franchise Stores 
Lease for a period of any three (3) success
ive months, or (iii) until written approval 
by Buyer of any further assignment, sub
letting or termination of the Franchise 
Stores Lease, which approval shall not be 
unreasonably withheld, whichever first oc
curs, and Seller shall thereupon be auto
matically released from its obligations un
der this Paragraph 5." 

With the rents capitalized, the total face value 
of the cash and financing paid by buyers was 
$15,046,800. Of that amount, $639,898 represented 
the capitalized rents from the Franchise and 
Phanny's Phudge leases. 

Following the execution of the guaranties, 
Franchise sought to assign its lease to Riverco. 
Buyers rejected the assignment until sellers orally 
agreed that Riverco was covered by the Devcorp 
guaranty. After Riverco assumed the lease, it never 
once kept its rent payments current for the number 
of consecutive months required by the lease guar-
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anty. Then, in December 1983, Riverco declared 
bankruptcy. 

Meanwhile, Phanny's Phudge also had closed 
its doors and was attempting to locate a subtenant. 
In May 1982, buyers asked Devcorp to honor its 
commitment under the Phanny's Phudge guaranty. 
Devcorp refused the request, contending it had no 
obligation to pay the rent because buyers had un
reasonably denied an assignment of the property to 
another tenant. Subsequently, in a July 1982 corres
pondence, Devcorp's corporate counsel, Vaughn 
Hapeman, disavowed the guaranty, claiming 
Phanny's Phudge had kept its rent current for the re
quisite three consecutive months ending that *1233 
June. Buyers would later present evidence at trial 
that Hapeman made the assertion, despite the fact: 
(1) sellers' own management company served three
day notices to Phanny's Phudge demanding pay
ment of the rents for May and June 1982; and, (2) 
that Stanley Gribble, Devcorp's president, wrote 
margin notes to Hapeman on an internal copy of the 
Jetter stating he thought Phanny's Phudge rent was 
past due for the period in question. 

By June 1983, Devcorp's board of directors 
was liquidating the company's assets and dischar
ging its executives and employees. Eventually, 
Devcorp became a shell company with Hahn, Inc.'s 
staff transacting its remaining business. 

Also that year, at the suggestion of Devcorp's 
attorney, buyers evicted Phanny's Phudge from the 
property and obtained a $34,814 unlawful detainer 
judgment. On November 8, 1983, buyers assigned 
the judgment to sellers because, as discussed in 
more detail below, buyers had been offsetting from 
their loan payments the rents left unpaid by 
Phanny's Phudge and Franchise. 

In the summer of 1984, buyers notified sellers 
that they had located a tenant who desired to open a 
Greek restaurant in the Phanny's Phudge store. On 
July 23, 1984, Randy Brant, the director of leasing 
operations for Hahn, Inc., wrote to buyers' property 

manager, stating: "Please proceed to finalize the 
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[deal for the Greek restaurant]. As the proposed 
rent will not reach our guarant[ied] rent until the 
third year Ernest W. Hahn, Inc. will agree to pick 
up the difference .... In addition Ernest W. Hahn, 
Inc. will agree to guarant[ ee] this lease and pay the 
commission amount of $7,235.00 to Weiman Prop
erty Management .... " Relying on the offer, buyers 
entered into the lease with the new tenant. 

On September 27, 1984, Jana Green, corporate 
counsel for Hahn Inc., wrote buyers' management 
company using Devcorp's stationery. The letter res
cinded the Hahn Inc. guaranty and replaced it with 
one issued by Devcorp. The letter stated: "This let
ter supersedes that certain letter, dated July 24, 
1984, from Mr. Randy Brant, Director of Leasing, 
rendering it void and of no force and effect. [~] The 
purpose of this letter is to provide a new guarant[y] 
on the same terms and conditions of the 'Phanny['s] 
Phudge' lease guarant[y] which said terms and con
ditions are as set forth below .... " Green signed the 
letter as corporate counsel for Devcorp. 

A week later, Devcorp again changed its posi
tion and had Green write buyers that it was no 
longer responsible for any of the guaranties. First, 
she asserted buyers' eviction action had terminated 
the Phanny's Phudge guaranty. *1234 Her letter 
also announced that sellers were giving buyers a 
$34,814 credit against the promissory note, appar
ently in recognition of the tender of the unlawful 
detainer judgment. Secondly, the attorney -insisted 
the lease assignments to Young, and then later to 
Riverco, had relieved sellers from their obligations 
under the Franchise guaranty. 

As previously discussed, buyers were offsetting 
the uncollected rents from their loan payments. 
They started to take the deductions in August 1982 
and continued the practice without objection from 
sellers until May 1984. At that time, sellers asked 
buyers to stop the deductions and instead bill them 
for the uncollected rents. Buyers complied with the 
request, but never received any remittances from 
sellers. Eventually, buyers reinstituted the offsets. 
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As events developed, it would not be until 
March 1986 before buyers located a tenant for the 
Franchise store who paid a sufficient number of 
consecutive rents to terminate that lease guaranty. 
Similarly, a tenant who paid the requisite number of 
consecutive rents for the Phanny's Phudge store was 
not found until October 1986. 

Sellers commenced the present action in River
side County. Their complaint sought a declaration 
that the lease guaranties had terminated and that 
buyers had defaulted on the promissory note by tak
ing the offsets. After buyers succeeded in having 
venue for the lawsuit transferred to Los Angeles 
County, sellers initiated a nonjudicial foreclosure to 
collect the arrearages caused by the offsets. To cure 
the default, Buyers paid sellers $322,288, which in
cluded the offsets, plus interest. Buyers then filed a 
cross- complaint seeking, among other things, dam
ages for breach of the lease guaranties. They also 
sought punitive damages for fraud, tortious breach 
of contract, and intentional infliction of emotional 
distress. In their fraud action, buyers alleged that 
sellers had misrepresented their intent to honor the 
guaranties in order to induce buyers into consum
mating the sale. 

At the conclusion of extensive pretrial proceed
ings, the court dismissed all the tort claims except 
for the fraud action. The court also decided to im
panel a jury to hear both lawsuits and to return ad
visory verdicts on the equitable issues. The court 
further ruled on sellers' in limine motion to exclude 
buyers from introducing evidence on various mat
ters. However, despite the fact that buyers were 
seeking punitive damages for fraud, s~llers neg
lected to request a protective order to preclude buy
ers from introducing evidence of sellers' financial 
condition. 

In opening statements to the jury, both sides 
announced that buyers were seeking punitive dam
ages. In addition, buyers on two separate occasions 
*1235 during their opening statement informed the 
jury, without a challenge by sellers, that Hahn Inc. 
was a "billion-dollar company." 
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Sellers prosecuted their lawsuit first and called 
as a witness Vaughn Hapeman, general counsel for 
Devcorp. Under cross-examination by buyers, 

Hapeman acknowledped that Hahn Inc. was a bil
lion dollar company. N3 

FN3 At oral argument before us, sellers' 
counsel represented that his clients had ob
jected to the questions directed at their 
wealth. Actually, the record reflects that 
sellers objected to buyers' inquiry concern
ing the merger with Trizec Centers, Inc. 

To determine the shopping center's market 
value, sellers called as their expert witness Thomas 
Marshall, a member of the Appraisal Institute. He 
testified that in February 1982, he conducted an in
come, cost, and sales comparison analysis of the 
property. Having assumed a 6 percent vacancy rate, 
Marshall opined that under the income approach the 
shopping center's market value in 1982 was $16.4 
million, or $13,776,000 for buyers' 84 percent in
terest. He further stated its present worth was $22.9 
million. 

On cross-examination, buyers questioned Mar
shall concerning his written appraisal report that 
claimed buyers actually had underpaid for the shop
ping center. Marshall arrived at that conclusion by 
reducing the face value of buyers' promissory note 
($2, 187 ,683) to $600,000. Because of favorable 
terms, Marshall opined that the note needed to be 
discounted by approximately $1.5 million to de
termine its present day value in 1982. Using the 
discounted value of the note, Marshall calculated 
that the consideration given by buyers was only 
$13,546,800. By subtracting that amount from the 
$13,776,000 appraised value of buyers' share of the 
shopping center, Marshall was able to demonstrate 

that buyers made an immediate $229,200 profit 
from the transaction. Marshall admitted, however, 
that in arriving at his opinion he did not include the 
fact that buyers had relinquished their claim for 
$1.6 million in back rents as consideration for the 
right to finance the final purchase price payment. 
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Sellers concluded their case on the sixth day of 
trial. The following morning, buyers brought a mo
tion to have sellers make available their financial 
records. Buyers argued that the motion should be 
granted because through cross-examination of 
sellers' witnesses they had presented a prima facie 
case for punitive damages. Buyers further informed 
the court that their first witness was Vernon 
Schwartz, the former senior vice-president and 
chief financial officer of Hahn Inc., who had 
traveled from San Francisco to be in court. 

Sellers opposed the discovery motion, contend
ing buyers had failed to meet their statutory burden 
to establish by clear and convincing evidence 
*1236 that sellers were guilty of acts justifying ex
emplary damages. During argument on this point, 
the trial court inquired: "I take it you did not ask for 
bifurcation [of the issue of the sellers' wealth under 
Civil Code section 3295, subdivision (d)]?" FN4 

Sellers answered in the negative because they be
lieved there was insufficient evidence of fraud to 
warrant disclosure of their wealth. 

FN4 All further statutory references are to 
the Civil Code unless otherwise indicated. 
As explained later in our opinion, section 
3295, subdivision (d) grants a defendant 
the option of requesting the trial court to 
exclude from the trier of fact evidence of 
the defendant's wealth until a verdict is 
rendered for plaintiff awarding actual dam
ages and a finding has been made that de
fendant was guilty of malice, oppression, 
or fraud. 

The trial court ordered sellers to provide the 
financial records. Sellers then made an oral motion 
to exclude evidence of their finances from the jury 
under subdivision (d) of section 3295. The trial 
court denied the request. 

Thereafter, during buyers' direct examination 
of Schwartz, the witness estimated that Hahn Inc. 
owned more than 40 shopping centers and had as
sets in excess of a billion dollars. 
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The remainder of the trial lasted for nearly 
three weeks. During their case-in-chief, buyers at
tempted to prove the economic downturn of the 
early 1980's, along with unanticipated construction 
costs and higher interest rates, caused sellers to 
overestimate their profit margin. Under buyers' 
scenario, sellers needed the rents from Franchise 
and Phanny's Phudge to be capitalized into the final 
purchase price to keep the deal profitable. Buyers 
also sought to prove that after the issuance of the 
guaranties, sellers drained Devcorp of its assets and 
manpower for the purpose of leaving the company a 
mere shell corporation. 

Before submitting the case to the jury, the 
parties stipulated the net value of Hahn Inc. was 
$497 million. They also a~reed Devcorp had a total 
worth of $4.1 million. FN 

FN5 Apparently, half of Devcorp's net 
worth came from buyers' promissory note. 

In closing summation to the jury, buyers ar
gued that sellers owed them $232,292 for breach of 
the guaranty agreements. The amount represented 
uncollected rents, management fees, taxes, penal
ties, interest, and other miscellaneous costs due un
der the Franchise and Phanny's Phudge leases. 
Turning to the tort action, they asked the jury to 
find that sellers had fraudulently promised to guar
anty the leases as an inducement for them to com
plete the deal. In addressing the issue of fraud dam
ages, buyers' counsel first told the panel: "I could 
ask you for a million, two-seventy *1237 .... FN[6] 
We're not going to do that because I think that is a-I 
think ridiculous, even though it works to our ad
vantage at this point. I think it's a ridiculous theory. 
I don't think it's justified and I don't think it's right." 
He then urged the jury to find that the proper meas
ure of the fraud damages was the capitalized cost of 
the two leases: $639,878 ($374,702 for Phanny's 
Phudge and $265,176 for Franchise). 

FN[6] Buyers arrived at that figure by sub
tracting the appraised value of their share 
of the shopping center ($13,776,000) from 
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the face value of the consideration they 
paid ($15,046,800). 

On the other hand, sellers asserted in their clos
ing argument that buyers had not suffered any fraud 
damages because the shopping center in 1982 was 
worth more than what buyers had paid. Then refer
ring to the property's current value, sellers' attorney 
stated: "Of course, we also know that when we talk 
about market value, you heard the testimony of the 
appraiser, the market value conservatively ap
praised is $22.9 million. Far more than what 
[buyers] paid." 

Seizing on sellers' closing argument, buyers' at
torney on rebuttal told the jury: "I'm going to 
change my mind from yesterday. [Sellers' attorney] 
stands up here and he says that the real measure of 
damages on the shopping center is that [buyers get 
what they] paid for, and he says ... today that the 
center was worth [$]22,900,000. You heard the ap
praiser. The appraiser said it was worth sixteen mil
lion four and 84 percent of it was that number. And 
that is what [buyers] paid, and that is what [they] 
overpaid. That theory is the dumbest theory in the 
world to base damages on. And the real theory, the 
second one that's easily had, and that is the one I 
told you about on the [$]639,000. You know, if he 
wants to be dumb enough to stand up and continue 
to argue that is the way to do it, then bury him with 
it, okay? On that verdict form when you put down 
how much is the guilt of fraud, don't put the 
[$]639,000, follow his instruction and put 
[$] 1,270,000 down there. That is what he wants you 
to do." 

After deliberating for only one day, the panel 
unanimously agreed sellers had breached the two 
guaranties. The jury set damages at $232,393. By a 
vote of I 0 to 2, the jury also found (I) sellers had 
fraudulently misrepresented their intent to honor 
the guaranties, causing buyers to overpay $1.27 
million for the shopping center; and (2) in making 
the guaranties, sellers acted with oppression, fraud, 
or malice. Voting 9 to 3, the panel assessed sellers 
$10 million in punitive damages. Finally, the jury 
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also unanimously found that Devcorp was the alter 
ego of Hahn Inc. and that Hahn Inc. should be held. 
liable for the obligations ofDevcorp. *1238 

The court thereafter dismissed the jury and al
lowed the parties to address the merits of sellers' 
declaratory relief action. The parties also argued 
whether Hahn Inc. should be held accountable for 
Devcorp's conduct. Following argument, the trial 
court determined that sellers had breached the guar
anties. It further held there was a sufficient unity of 
interest and ownership between the two corpora
tions to find Devcorp to be the alter ego of Hahn 
Inc. 

Sellers made various posttrial motions. In their 
request for a new trial, they contended, inter alia, 
that an award of $1.27 million in fraud damages 
was unsupported by the evidence and that the punit
ive damage verdict was excessive. The trial court 
took the motions under submission, remarking" ... I 
have never seen a simple commercial real estate 
sale transaction screwed up so badly by so many 
members of the bar over a long period of time as I 
have in this situation. [~] It is absolutely unbeliev
able what has happened to these parties over this 
period of time." Two days later, the trial court sum
marily denied the motions. 

Discussion 
I. Whether the Fraud Verdict Should Be Affirmed 

( 1 a) Sellers assert the evidence is insufficient 
to support a finding that at the time they initially 
entered into the lease guaranties they harbored an 
intent to defraud buyers. We conclude otherwise. 

We are aware of the danger of grafting tort li
ability on what ordinarily should be a breach of 
contract action. While society has a strong interest 
in the security of transactions, parties dealing at 
arm's length are permitted to reach a reasoned de
cision to breach an agreement, knowing their risk is 
limited to the reimbursement of the other side's 
compensatory losses. However, no public policy is 
served by permitting a party who never intended to 
fulfill his obligations to fraudulently induce another 
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to enter into an agreement. (2a) In recognition of 
this principle, section 1710, subdivision (4) defines 
fraud as the making of a promise done without any 
intention of performing the obligation." 'A promise 
to do something necessarily implies the intention to 
perform, and, where such an intention is absent, 
there is an implied misrepresentation of fact, which 
is actionable fraud. [Citations.]' [Citations.]" ( 
Joanaco Projects, Inc. v. Nixon & Tierney Constr. 
Co. (1967) 248 Cai.App.2d 821, 831 [ 57 Cai.Rptr. 
48], italics in original.) 

Recognizing the adverse effect fraud has on 
commercial transactions, the law permits a de
frauded party to seek punishment of the wrongdoer 
through *1239 the imposition of punitive damages. 
(3) "Although punitive damages may not ordinarily 
be given for breach of contract, whether the breach 
be intentional, willful or in bad faith [citations], 
such damages may be awarded where a defendant 
fraudulently induces the plaintiff to enter into a 
contract. [Citations.] The words 'oppression, fraud, 
or malice' in Civil Code section 3294 being in the 
disjunctive, fraud alone is an adequate ·basis for 
awarding punitive damages. [Citations.]" ( Glend
ale Fed. Sav. & Loan Assn. v. Marina View Heights 
Dev. Co. (1977) 66 Cai.App.3d 101, 135 [ 135 
Cai.Rptr. 802], fn. omitted.) 

(2b) In proving fraud, however, rarely does a 
plaintiff have direct evidence of a defendant's 
fraudulent intent. Therefore, the subsequent con
duct of a defendant, such as his failure to immedi
ately carry out his pledge has some evidentiary 
value to show that a defendant made the promise 
without the intent to keep the obligation. But, " 
'something more than nonperformance is required 
to prove the defendant's intent not to perform his 
promise.' [Citations.]" ( Tenzer v. Superscope, Inc. 
(1985) 39 Cal.3d 18, 30 [ 216 Cai.Rptr. 130, 702 
P.2d 212].) 

( 4) As m all substantial evidence challenges, 
the appellate court's power of review commences 
and ceases with the location of any substantial evid
ence, contradicted or uncontradicted, which will 
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support the determination. ( Gray v. Don Miller & 
Associates, Inc. (1984) 35 Cal. 3d 498, 503 [ 198 
Cal.Rptr. 551, 674 P.2d 253, 44 A.L.R.4th 763]; 
Bowers v. Bernards (1984) 150 Cal.App.3d 870, 
873-874 [ 197 Cal.Rptr. 925].) The appellate court 
cannot limit its review of the record to the evidence 
cited by the respondent; it must consider the entire 
record in determining whether the judgment is sup
ported by sufficient evidence. ( Bowers v. Bern
ards, supra, at p. 873.) Evidence is substantial if it 
is "reasonable in nature, credible, and of solid 
value." ( Estate of Teed (1952) 112 Cal.App.2d 
638, 644 [ 247 P.2d 54].) Moreover, the testimony 
of a single witness is sufficient to satisfy the test of 
the substantial evidence rule. ( Kearl v. Board of 
Medical Quality Assurance (1986) 189 Cal.App.3d 
1040, 1052 [ 236 Cal.Rptr. 526].) 

( 1 b) Applying this framework of principles to 
the present case, the record contains credible evid
ence from which a trier of fact could conclude 
sellers committed fraud and then systematically at
tempted to avoid honoring the guaranties. In May 
1982, sellers contended that the Phanny's Phudge 
guaranty had terminated because buyers unreason
ably withheld their approval of new tenants. In July 
1982, sellers changed their position and asserted the 
Phanny's Phudge guaranty had ended because the 
tenant remained current with its rent for three con
secutive months. Sellers made the assertion even 
though (1) Devcorp's president disputed the claim 
in an *1240 internal memo; and (2) Devcorp's own 
property manager had served Phanny's Phudge with 
three-day notices to quit for nonpayment of rent 
during the months in question. 

Moreover, in June 1983, sellers began to dis
mantle Devcorp by selling off its assets and firing 
its employees. After sellers encouraged buyers to 
evict Phanny's Phudge from the store, they later as
serted the eviction had terminated the lease guar
anty. In May 1984, sellers asked buyers to bill them 
for the unpaid rents. When buyers complied with 
the request, sellers ignored the billings. Following 
the promise by Hahn Inc. to guarantee the rent of a 
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replacement tenant for Phanny's Phudge, Devcorp 
quickly rescinded the offer and in its place issued 
its own guaranty. Finally, a week later, Devcorp in
formed buyers that it considered all the guaranties 
to be null and void. Based on this record, substan
tial evidence exists from which a jury could infer 
that sellers made the guaranties without an intent to 
perform them. 

Sellers also urge that as a matter of law they 
cannot be held liable for fraud because they partly 
performed the guaranties. (See Kaylor v. Crown 
Zellerbach, Inc. (9th Cir. 1981) 643 F.2d 1362, 
1368.) As evidence of their part performance, 
sellers point to the $34,818 credit they gave buyers 
against the promissory note in October 1984. The 
contention is unavailing. First, it took sellers almost 
two and a half years to give the credit. Second, it is 
arguable whether sellers actually gave up anything 
for the credit because they made it after receiving 
from buyers the unlawful detainer judgment against 
Phanny's Phudge. Third, and most importantly, at 
the same time sellers credited the promissory note, 
they reiterated their position that the guaranties 
were no longer valid. 

II. Whether It Was Prejudicial Error to Allow the 
Jury Knowledge of Sellers' Wealth 

(Sa) Sellers argue the trial court committed pre
judicial error when it failed to heed the mandatory 
language of section 3295 and grant them a protect
ive order excluding evidence of their wealth from 
the jury until the panel found them liable for fraud. 
Buyers counter that sellers waived the mandatory 
command of the statute by not raising the motion in 
a timely fashion. As the facts of this case clearly il
lustrate, a statute written in mandatory language 
must nonetheless come within the trial court's dis
cretion when a party delays seeking its rights to the 
detriment of the opposition. 

(6) Subdivision (d) of section 3295 provides 
that "[t]he court shall, on application of any de
fendant, preclude the admission of evidence of that 
*1241 defendant's profits or financial condition un
til after the trier of fact returns a verdict for 
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plaintiff awarding actual damages and finds that a 
defendant is guilty of malice, oppression, or fraud 
in accordance with Section 3294. Evidence of profit 
and financial condition shall be admissible only as 
to the defendant or defendants found to be liable to 
the plaintiff and to be guilty of malice, oppression, 
or fraud. Evidence of profit and financial condition 
shall be presented to the same trier of fact that 
found for the plaintiff and found one or more de
fendants guilty of malice, oppression, or fraud." 
(Italics added.) 

On its face, section 3295, subdivision (d) is a 
codification of the presumption that evidence of a 
defendant's wealth can induce fact finders to aban
don their objectivity and return a verdict based on 
passion and prejudice. (See Adams v. Murakami 
(1991) 54 Cal.3d 105, 121 [ 284 Cal.Rptr. 318, 813 
P.2d 1348].) 

Sellers urge the only deadline imposed by sec
tion 3295, subdivision (d) is that the motion be 
made before the trier of fact delivers a verdict find
ing a defendant liable for acts worthy of assessing 
punitive damages. We refuse to subscribe to such a 
rule. In our view, it is manifest that a party may be 
estopped from claiming a statutory right if untimely 
asserted. It is a maxim of jurisprudence that "[t]he 
law helps the vigilant, before those who sleep on 
their rights."(§ 3527.) 

A request under section 3295, subdivision (d) 
is essentially a motion in limine, and ordinarily 
should be made before trial. (See 3 Witkin, Cal. 
Evidence (3d ed. 1986) § 2011 (a), p. 1969; 2 Cal. 
Trial Objections (Cont.Ed.Bar 2d ed. 1984) § 1.2, 
p. 4; Cal. Judges Benchbook, Civil Trials (CJER 
1981) § 3.12, pp. 72-73.) 

(5b) In the matter at hand, sellers have no ex
cuse for their delay in seeking the bar of the statute. 
From the inception of buyers' lawsuit, sellers had 
notice punitive damages were being sought. Yet, 
they inexplicably waited to bring the motion until 
after buyers had already (1) told the jury twice in 
opening argument Hahn Inc. was a billion dollar 
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company; (2) cross-examined a witness on the sub
ject of Hahn Inc.'s wealth; and (3) made a motion to 
compel production of the sellers' financial records. 

More egregious, though, is the fact sellers 
withheld the motion until buyers were to begin the 
presentation of their case. Apparently in response to 
sellers' unwillingness to voluntarily produce their 
records, buyers had Vernon Schwartz, a Hahn Inc. 
executive, standing by to testify as their initial wit
ness. Because he was from out of town, buyers pos
sessed a legitimate *1242 reason to have Schwartz 
testify at the earliest possible moment. It was only 
at this late date-after months "of pretrial proceedings 
and five days of testimony-that sellers insisted the 
court was under a mandatory duty to exclude evid
ence of their finances. 

This litigation, we think, aptly demonstrates 
that the mandatory effect of section 3295, subdivi
sion (d), like many other rights, may be lost by a 
defendant who fails to act promptly to preserve its 
protection. Our decision, of course, does not mean a 
defendant who chooses to delay the exercising of 
his statutory right before trial is totally precluded 
thereafter from objecting to evidence of his finan
cial status. Even before the enactment of subdivi
sion (d), the trial court had discretion to exclude 
such evidence as being unduly prejudicial. ( Hil
liard v. A. H. Robins Co. (1983) 148 Cal.App.3d 
374, 392-393 [ 196 Cai.Rptr. 117]; Code Civ. Proc., 
§ 598.) 

Turning to the record at hand, we cannot say it 
was an abuse of discretion for the trial court to deny 
sellers' motion. The jury learned in opening argu
ment, and also during cross-examination of one of 
sellers' own witnesses, that Hahn Inc. was a com
pany of substantial worth. From these events alone, 
the trial court reasonably could have concluded it 
would be impossible to "unring the bell." More sig
nificantly, however, the court also could have found 
that to grant the motion in the midst of trial would 
have been prejudicial to buyers. As noted, buyers 
had an out-of-town witness waiting to discuss 
sellers' finances when sellers made their motion. In 
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conclusion, sellers cannot complain on appeal they 
were denied the benefit of section 3295, subdivi
sion (d) when it was within their power to make a 
timely motion. 

(7a) Sellers also contend that even if it was not 
reversible error for the court to have denied their 
belated request for a protective order, we must still 
grant them a new trial because buyers impermiss
ibly used evidence of their wealth in closing argu
ment to inflame the passion and prejudice of the 
jury. We disagree. 

Both the pauper and the millionaire are entitled 
to be treated fairly before the trier of fact. ( Seimon 
v. Southern Pac. Transportation Co. ( 1977) 67 
Cal.App.3d 600, 606 [ I 36 Cal.Rptr. 787]; Love v. 
Wolf (1964) 226 Cal.App.2d 378, 388 [ 38 
Cal.Rptr. 183]) This follows from the rule that 
evidence of a party's wealth is generally irrelevant 
to the issue of liability. "Justice is to be accorded to 
rich and poor alike, and a deliberate attempt by 
counsel to appeal to social or economic prejudices 
of the jury, including the wealth or poverty of the 
litigants, is misconduct where the asserted wealth 
or poverty is not relevant to the issues of the case." 
( *l243Hoffman v. Brandt (1966) 65 Cal.2d 549, 
552-553 [ 55 Cal.Rptr. 417, 421 P.2d 425].) (8) 
However, where liability and punitive damages are 
tried in a single proceeding, evidence of wealth is 
admissible. "[W]hile in the ordinary action for 
damages information regarding the adversary's fin
ancial status is inadmissible, this is not so in an ac
tion for punitive damages. In such a case evidence 
of defendant's financial condition is admissible at 
the trial for the purpose of determining the amount 
that it is proper to award [citations]. The relevancy 
of such evidence lies in the fact that. punitive dam
ages are not awarded for the purpose of rewarding 
the plaintiff but to punish the defendant. Obviously, 
the trier of fact cannot measure the 'punishment' 
without knowledge of defendant's ability to respond 
to a given award." ( Coy v. Superior Court (1962) 

58 Cal.2d 210, 222-223 [ 23 Cal.Rptr. 393, 373 
P.2d 457, 9 A.L.R.3d 678], italics in original.) 
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(7b) In urging the jury to punish sellers, buyers' 
counsel stated: "Think about just how big this com
pany is. When you talk about them beating up on 
people that are smaller than they are. . .. There is 
probably nothing, in my opinion, that is more sick
ening in our society than a company that will take 
as much money as they've got and use it to pound 
away on you legally .... There's one thing we can do 
about it. We can take away some of their money so 
they don't have that money at least anymore to 
grind people into the dirt. ... You've got to send a 
message loud enough to them that they won't treat 
people this way . . . That they wouldn't use their 
money to buy lawyers to try to legally nail your 
knees to the floor." 

Because sellers failed to timely assert their 
right to a protective order under subdivision (d) of 
section 3295, buyers had an opportunity to try the 
fraud and punitive damage issues in a unified pro
ceeding. In light of that fact, we think nothing said 
by buyers in argument was inappropriate. The pur
pose behind section 3294, the exemplary damages 
statute, is to punish and deter the defendant for his 
wrongful conduct. (Neal v. Farmers Ins. Exchange 
(1978) 21 Cal.3d 910, 928, fn. 13 [ 148 Cal.Rptr. 
389, 582 P.2d 980]; Downey Savings & Loan Assn. 
v. Ohio Casualty Ins. Co. ( 1987) 189 Cal.App.3d 
1072, 1098 [ 234 Cal.Rptr. 835]; Emerson v. J. F. 
Shea Co. (1978) 76 Cal.App.3d 579, 594 [ 143 
Cal.Rptr. 170].) To achieve that goal, the jury's at
tention must be focused on a number of considera
tions: "One factor is the particular nature of the de
fendant's acts in light of the whole record; clearly, 
different acts may be of varying degrees of repre
hensibility, and the more reprehensible the act, the 
greater the appropriate punishment, assuming all 
other factors are equal. [Citations.] Another relev
ant yardstick is the amount of compensatory dam
ages awarded; in general, even an act of consider
able reprehensibility will not be seen to justify a 
proportionally high amount of *1244 punitive dam
ages if the actual harm suffered thereby is small. 
[Citation.] Also to be considered is the wealth of 
the particular defendant; obviously, the function of 
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deterrence [citation], will not be served if the 
wealth of the defendant allows him to absorb the 
award with little or no discomfort. [Citations.]" ( 
Neal v. Farmers Ins. Exchange, supra, 21 Cal.3d 
910, 928.) Viewed under these principles, it cannot 
be said buyers' counsel strayed beyond the bounds 
of his right to fairly comment on the state of the 
evidence. 

Moreover, evidence of sellers' wealth was rel
evant not only to guide the jury in its assessment of 
the proper amount of punitive damages to award, 
but also as proof that sellers intended to oppress 
buyers into submission. 

At this juncture, we think it important to fur
ther note that substantial evidence supports the 
jury's determination that an award of punitive dam
ages was proper because buyers met their burden of 
proving fraud by clear and convincing evidence. 
(See Patrick v. Maryland Casualty Co. (1990) 217 
Cal.App.3d 1566, 1576 [ 267 Cal.Rptr. 24]; § 3294, 
subd. (a).) Sellers would have us believe they were 
guilty of nothing more than bad judgment and 
overzealousness. The jury, however, viewed the 
evidence differently, drawing the conclusion that 
sellers fraudulently promised to honor the guar
anties. We are bound by that decision, because as 
our detailed recitation of the facts demonstrates, the 
jury's characterization of the evidence is supported 
by the record. Thus, we are convinced that the ref
erences to sellers' wealth in closing argument did 
not impermissibly sway the jury to render verdicts 
against the sellers. 

III. Whether Buyers' Trial Counsel Committed Pre
judicial Misconduct 

Sellers complain they were denied a fair trial 
because in closing argument buyers' counsel com
mitted purported acts of misconduct, to wit, he (I) 

suggested buyers sought a change of venue because 
sellers' attorneys used political contributions to ex
ert influence over the judiciary in Riverside 
County; (2) intimated sellers paid their attorneys to 
lie for them in court and to conceal evidence; (3) 
misrepresented the amount of money buyers ulti-
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mately spent for the shopping center; (4) appealed 
to the jury to be sympathetic to Waranch; and, (5) 
implied that Waranch might donate an award of 
punitive damages to charity. Sellers also assert buy
ers' attorney poisoned the proceedings by abusing 
witnesses, making improper objections, and re
peatedly propounding argumentative questions. We 
do not agree. 

(9a) First, we find no misconduct in buyers' 
suggestion that sellers made misrepresentations and 
attempted to conceal evidence. These remarks are 
*1245 supported by the record. As described above, 
Vaughn Hapeman, Devcorp's corporate counsel, 
wrote a letter to buyers in July 1982 contending the 
Phanny's Phudge lease guaranty had terminated be
cause the tenant had paid its rent for three consecut
ive months. Hapeman made the claim despite the 
fact that Devcorp's president, Stanley Gribble, had 
made notations on an internal copy of the corres
pondence stating: "Vaughn. Before you make these 
statements be sure Phanny's was current for 3 
months on all rents. My opinion is they were not 
current on all accounts for 3 months and have not 
been. Suggest you change your position." 

At trial, sellers called Hapeman as a witness. 
and had him testify concerning the letter. They then 
. offered into evidence a copy of the correspondence 
without Gribble's comments. In closing argument, 
buyers' counsel directed the jury's attention to an 
unedited copy of the letter which contained the in
criminating margin notes. Buyers' attorney told the 
panel: "Reasonable men might disagree as to 
whether facts demonstrate A or B, but reasonable
ness has nothing to do with lying and distorting and 
cheating and trying to suppress evidence." 

In another instance before the jury, buyers' at
torney charged the opposition of suppressing evid
ence by not calling Sue Cook, an earlier announced 
witness. Cook was Devcorp's manager of the shop
ping center. In his testimony, Hapeman stated Cook 
had confirmed to him that Phanny's Phudge was not 
delinquent with its rent for three straight months. 
On cross- examination, buyers confronted Hapeman 
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with Cook's denial that she had ever spoken to him. 
Subsequently, buyers had Cook testify that one of 
sellers' attorneys during the trial had telephoned her 
and stated it was unnecessary for her to appear in 
court. 

Directing the jury's attention to this episode, 
buyers' attorney stated: "So you would not have 
ever heard from Miss Sue Cook at that point except 
for the fact we got hold of her and we brought her 
back in here. And now I know [sellers' attorney is] 
sighing and going crazy. I don't blame him. I was 
pretty embarrassed for him at the time, too." 

Buyers' counsel also accused sellers' attorney 
of not being forthright on two other minor matters 
concerning his involvement in drafting a pleading 
and propounding certain interrogatories. He argued 
to the jury: "But when you're caught lying or you're 
caught cheating or you're caught stealing, it's real 
hard to look cool. That's when you start to stutter 
and stammer, and you look unorganized and you 
can't put it together, and you just end up looking 
stupid .... [,-r] It's simply because it's hard to look 
good when you have to uphold the lies of your cli
ent. [,-r] And then you can add insult to injury by 
*1246 continuing to outright tell lies to you, for ex
ample, over the last three weeks. [,-r] It's probably 
fairly clear to you that I've been pretty angry in this 
case." 

(1 0) Personal attacks on opposing parties and 
their attorneys, whether outright or by insinuation, 
constitute misconduct. ( Stone v. Foster (1980) 106 
Cal.App.3d 334, 335 [ 164 Cal.Rptr. 901].) Such 
behavior only serves to inflame the passion and 
prejudice of the jury, distracting them from ful
filling their solemn oath to render a verdict based 
solely on the evidence admitted at trial. ( Neumann 
v. Bishop (1976) 59 Cal.App.3d 451, 484- 485 [ 
130 Cal.Rptr. 786].) Lack of civility between coun
sel, moreover, only breeds public disrespect for the 
judicial process. (9b) Although we regret that buy
ers' attorney personalized his argument in such a 
fashion, we are left unconvinced that, on the whole, 
he exceeded his right to comment on the state of the 
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evidence. Here, the facts surrounding the making of 
Vaughn Hapeman's letter, and the way those events 
were portrayed to the jury, represented highly rel
evant circumstantial evidence of whether sellers 
ever intended to honor the lease guaranties. Buyers 
also had the right under the facts to comment on 
why sellers suddenly attempted to suppress the 
testimony of one of their scheduled witnesses. ( 
Freitas v. Peerless Stages, Inc. ( 1952) 108 
Cal.App.2d 749, 761 [ 239 P.2d 671, 33 A.L.R.2d 
778]; Evid. Code,§ 413.) 

We next tum to whether buyers' attorney mis
represented the price his clients paid for the shop
ping center. (11) While trial counsel is entitled to 
argue his interpretation of the evidence to the jury, 
he has no right to cite facts unsupported by the 
evidence. ( Malkasian v. Irwin (1964) 61 Cal.2d 
738, 74 7 [ 40 Cal.Rptr. 78, 394 P.2d 822).) This is 
what sellers claim buyers' counsel did in order to 
convince the jury that sellers fraudulently made the 
lease guaranties. As described earlier, buyers ar
gued that sellers underestimated the cost of con
structing the shopping center. Sellers committed 
fraud, according to buyers, because the project only 
would turn a profit if the rents from Franchise and 
Phanny's Phudge were capitalized into the final 
purchase price. 

Sellers essentially claim that buyers' attorney 
had no factual basis for making the argument be
cause he knew that they realized a $3 million profit 
from "selling" Stanley Gribble a 16 percent interest 
in the shopping center. The contention is not sup
ported by the evidence. Gribble never testified that 
he paid money for his ownership interest. Rather, 
the record reveals that he had "earned" his share of 
the shopping center as part of what he characterized 
as the "sweat equity" included in his executive 
compensation package *1247 from Devcorp. In oth
er words, Gribble received his interest in the shop
ping center for services rendered to Devcorp. 

Having not parted with cash, the exact sum 
Gribble "contributed" to the profitability of the 
transaction is questionable, to say the least. Consid-
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ering this fact, we think buyers' attorney could 
fairly argue that sellers committed fraud to insure 
their profits through the capitalization of the 
Phanny's Phudge and Franchise leases. 

(12) We next turn to sellers' remaining conten
tions regarding attorney misconduct. First, we find 
that buyers' counsel blatantly did commit miscon
duct when he intimated sellers could influence 
judges in Riverside County through political contri
butions made by sellers' attorneys. He also improp
erly appealed to the jury's sympathy when he sug
gested buyers might donate the punitive damages to 
charity. (Cf. Lewis v. Union Pacific R.. R. Co. 
(1954) 127 Cal.App.2d 280, 283 [ 273 P.2d 706].) 
Even so, any prejudice from these statements were 
cured when the trial court admonished the jury to 
disregard the statements. ( Mendoza v. Gomes 
(1956) 143 Cal.App.2d 172, 179 [ 299 P.2d 707].) 

We also think buyers' counsel was guilty of 
misconduct to a lesser degree when he insinuated 
that sellers' attorneys were "whores" who would lie 
in court for their clients. This remark, along with a 
number of other purported acts of misconduct, was 
left unchallenged by sellers and, thus, must be 
deemed waived. 

"A party is foreclosed from complaining on ap
peal of misconduct during arguments to the jury 
where his counsel sat silently back during the argu
ments, allowed the alleged improprieties to accu
mulate without objection, and simply made a mo
tion for a mistrial at the conclusion of the argument. 
[Citation.]" ( Brokopp v. Ford Motor Co. (1977) 71 
Cal.App.3d 841, 860 [ 139 Cal.Rptr. 888, 93 
A.L.R.3d 537]; see also Horn v. Atchison, T. & S. 
F. Ry. Co. (1964) 61 Cal.2d 602, 610 [ 39 Cal.Rptr. 
721, 394 P.2d 561].) 

Citing Simmons v. Southern Pac. Transporta
tion Co. (1976) 62 Cal.App.3d 341 [ 133 Cal.Rptr. 
42], sellers contend that multiple objections need 
not be raised when an adversary engages in flagrant 
and repeated episodes of misconduct. It is also im
portant to note that Simmons states: " 'The ultimate 
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determination of [the issue of attorney misconduct] 
rests upon [the appellate] court's 'view of the over
all record, taking into account such factors, inter 
alia, as the nature and seriousness of the remarks 
and misconduct, the general atmosphere, including 
the judge's control, of the trial, the likelihood of 
prejudicing the jury, and the efficacy of objection 
or admonition under all *1248 the circumstances.' 
[Citation.]" (!d. at p. 351.) To this list we promin
ently would add the strength of the offending attor
ney's case. Here, there was substantial evidence of 
sellers' fraud. Thus, even if buyers' counsel was 
guilty of a pervasive pattern of misconduct, we 
think it had an innocuous effect on the jury's overall 
conclusion that sellers had committed a tortious act. 

IV. Whether the Record Supports the Finding That 
Devcorp Was the Alter Ego of Hahn Inc. 

(13a) Hahn Inc. complains buyers cannot 
pierce its corporate veil because the undisputed 
evidence established that it had no interest in the 
corporation at the time the 1982 lease guaranties 
were created. We find the contention meritless. 

(14) "The law as to whether courts will pierce 
the corporate veil is easy to state but difficult to ap
ply." ( Talbot v. Fresno-Pacific Corp. (1960) 181 
Cal.App.2d 425, 432 [ 5 Cal.Rptr. 361].) Because it 
is founded on equitable principles, application of 
the alter ego "is not made to depend upon prior de
cisions involving factual situations which appear to 
be similar. ... 'It is the general rule that the condi
tions under which a corporate entity may be disreg
arded vary according to the circumstances of each 
case.' " (McLoughlin v. L. Bloom Sons Co., Inc. 
(1962) 203 Cal.App.2d 848, 853 [ 24 Cal.Rptr. 
311]; see Stark v. Coker (1942) 20 Cal.2d 839, 846 
[ 129 P.2d 390]; Jack Farenbaugh & Son v. Bel
mont Construction, Inc. ( 1987) 194 Cal.App.3d 
1023, 1033 [ 240 Cal.Rptr. 78].) Whether the evid
ence has established that the corporate veil should 
be ignored is primarily a question of fact which 
should not be disturbed when supported by substan
tial evidence. (Jack Farenbaugh & Son v. Belmont 
Construction, Inc., supra, 194 Cal.App.3d at p. 
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1032.) 

Hahn Inc. relies on Riddle v. Leuschner (1959) 
51 Cal.2d 574 [ 335 P.2d 1 07]. There, the Califor
nia Supreme Court reversed a judgment, based on 
an alter ego theory, against a manager of businesses 
owned by two corporations. The court stated: "It is 
undisputed that he held none of the stock, and there 
is no evidence that he had any interest as an owner 
in the business operated by either of the two cor
porations or that he had a right to share in any 
profits they might make. Instead, he received a 
monthly salary. Under all the circumstances, he is 
to be regarded as having been a managing employ
ee of the two companies, and his control over their 
affairs must be treated as that which would be exer
cised by a managing agent rather than that of a 
shareholder or owner. It follows that there was not 
such unity of 'interest and ownership' between [the 
manager] and the corporations that the separate 
*1249 personalities of the corporations and the in
dividual no longer existed, within the meaning of 
the rule .... " (Jd. at p. 580.) 

Riddle stands for the proposition that it would 
be unfair to impose personal liability on an indi
vidual for corporate conduct unless he had an own
ership interest in the company. At the same time, 
under the facts of this case, it would be as equally 
unfair to permit Hahn Inc. to escape liability for the 
unperformed guaranties simply because it earlier 
had transferred ownership of Devcorp to, among 
others, a sister corporation within the Trizec family 
of companies. 

"Usually, a disregard of the corporate entity is 
sought in order to fasten liability upon individual 
stockholders .... 'It has been stated that the two re
quirements for application of this doctrine are ( 1) 

that there be such unity of int~rest and ownership 
that the separate personalities of the corporation 
and the individual no longer exist and (2) that, if 
the acts are treated as those of the corporation 
alone, an inequitable result will follow.' [~] 

However, only a difference in wording is used in 
stating the same concept where the entity sought to 
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be held liable is another corporation instead of an 
individual. 'A very numerous and growing class of 
cases wherein the corporate entity is disregarded is 
that wherein it is so organized and controlled, and 
its affairs are so conducted, as to make it merely an 
instrumentality, agency, conduit, or adjunct of an
other corporation.' [Citations.]" ( McLoughlin v. L. 

Bloom Sons Co., Inc., supra, 206 Cal.App.2d 848, 
851- 852, italics added.) 

Because society recognizes the benefits of al
lowing persons and organizations to limit their 
business risks through incorporation, sound public 
policy dictates that imposition of alter ego liability 
be approached with caution. ( Cascade Energy and 
Metals Corp. v. Banks (1990) 896 F.2d 1557, 
1576.) Nevertheless, it would be unjust to permit 
those who control companies to treat them as a 
single or unitary enterprise and then assert their 
corporate separateness in order to commit frauds 
and other misdeeds with impunity. Here, buyers es
sentially tried the case based on a single-enterprise 
theory of liability. In closing argument to the jury, 
buyers argued the evidence established that the line 
of command ran from Trizec at the top, with Hahn 
Inc. in the middle, and Devcorp at the bottom. 

Generally, alter ego liability is reserved for the 
parent-subsidiary relationship. However, under the 
single-enterprise rule, liability can be found 
between sister companies. The theory has been de
scribed as follows: " 'In effect what happens is that 
the court, for sufficient reason, has determined that 
though there are two or more personalities, there is 
but one enterprise; *1250 and that this enterprise 
has been so handled that it should respond, as a 
whole, for the debts of certain component elements 
of it. The court thus has constructed for purposes of 
imposing liability an entity unknown to any secret
ary of state comprising assets and liabilities of two 
or more legal personalities; endowed that entity 
with the assets of both, and charged it with the liab
ilities of one or both." (2 Marsh's Cal. Corp. Law 
(3d ed. 1990) § 16.23, p. 1416, quoting a law re
view article by Professor Ber1e found at 47 Colum. 
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L. Rev. (1947) 343, 350.) 

In Pan Pacific Sash & Door Co. v. Greendale 
Park, Inc. (1958) 166 Cal.App.2d 652 [ 333 P.2d 
802], defendants formed Greendale Park, Inc., and 
the Ralmor Corporation to build homes on un
developed lots. Defendants transferred the real 
property to Greendale Park and later had that cor
poration contract with Ralmor for the construction. 
Plaintiff sold sash doors, frames and jambs to Ral
mor. When Ralmor did not pay for the goods, 
plaintiff sued each corporation asserting they were 
both one and the same. The trial court entered judg
ment against both corporations under the alter ego 
theory. 

The Court of Appeal in Pan Pacific affirmed 
the judgment, stating: "Upon the basis of the ... 
evidence the trial court was warranted in conclud
ing, as it did, that each corporation was but an in
strumentality or conduit of the other in the prosecu
tion of a single venture namely, the construction 
and sale of houses upon the tract in question. . .. 
There was such unity of interest and ownership that 
the separateness of the two corporations had in ef
fect ceased and an adherence to the fiction of a sep
arate existence of the two corporations would, un
der the circumstances here present, promote in
justice and make it inequitable for Greendale to es
cape liability for an obligation incurred as much for 
its benefit as for Ralmor." ( 166 Cal.App.2d at pp. 
658-659.) 

(13b) We find there is substantial evidence to 
support the conclusion that Hahn Inc. and Devcorp 
formed a single enterprise for the purpose of com
mitting a continuing fraud against buyers. First, the 
evidence that Hahn Inc. had guarantied $43.2 mil
lion in loans and loan commitments to Devcorp 
strongly suggests Devcorp was undercapitalized for 
a company in the business of developing shopping 
centers. Likewise, in I 978 Hahn Inc. issued two 
guaranties to buyers to protect the $2 million cash 
downpayment they made to Devcorp. Moreover, 
besides the loan guaranties, Hahn Inc. temporarily 
guarantied the Phanny's Phudge lease, despite the 
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fact that Hahn Inc. no longer had a stock ownership 
interest in Devcorp. These guaranties indicate that 
Devcorp's survivability as a developer was inter
twined with its dependence on Hahn Inc. *1251 

Furthermore, Ernest Hahn and Robert Lees sat 
as directors on the boards of Hahn Inc. and Dev
corp. When Devcorp's board of directors fired the 
corporation's executives and staff, Hahn Inc. used 
its employees, including its corporate counsel, to 

· continue to manage what remained of the business. 
In short, the trial court reasonably could have con
cluded that Hahn Inc. and Devcorp were combined 
into a single enterprise to defraud buyers. 

Sellers next assert that even assuming there 
was a unity of interest between Hahn Inc. and Dev
corp, the record lacks substantial evidence to sup
port a finding that justice required the trial court to 
pierce the corporate veil. They premise their argu
ment on the fact the parties stipulated at trial that 
Devcorp was worth $4.1 million, an amount suffi
cient to satisfy the $1.27 million award of compens
atory damages and a suitable punitive damage 
award. They contend buyers dragged Hahn Inc., 
with its sizeable assets, into the lawsuit only to in
crease the funds available for a punitive damage 
award. We are unpersuaded by the claim. 

Sellers cite Walker v. Signal Companies, Inc. 
( 1978) 84 Cal.App.3d 982 [ 149 Cal.Rptr. 119] in 
support of their argument. There, plaintiffs obtained 
a judgment awarding fraud and punitive damages 
against two affiliated corporations. The trial court, 
however, had entered a judgment of nonsuit in fa
vor of the corporate parent. In affirming the judg
ment, the appellate court stated: "We conclude that 
more is required than solely a parent-subsidiary 
corporate relationship to create liability of a parent 
for the actions of its subsidiary. [~] ... The sole 
basis for holding [the parent] liable would be to en
able the plaintiffs to obtain an increased award of 
punitive damages because of the substantial net 
worth of the parent. There is no factual justification 
to do so." (!d. at p. 100 1.) The present case is obvi
ously distinguishable from Walker. Hahn Inc. act-
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ively participated in the sale of the shopping center 
from the very beginning to the very end. Hence, 
there is a sufficient factual basis for allowing buy
ers to pierce the corporate veil ofDevcorp. 

Finally, as explained in the next section, we 
have reduced substantially the jury's award of com
pensatory and punitive damages. Still, we think it 
appropriate to maintain Hahn Inc.'s liability for the 
judgment. Even though at trial the parties stipulated 
that Devcorp was worth $4.1 million, it is unclear 
from the record how much of that amount is com
posed of buyers' promissory note, which buyers 
presumably have been paying down throughout this 
litigation. Moreover, buyers suggest in their re
spondent's brief that by the time this appeal be
comes final, sellers could totally deplete Devcorp 
of all its assets. *1252 

For all the above reasons, we will uphold the 
trial court's determination that Devcorp is the alter 
ego of Hahn Inc. 

V. Whether the $1.27 Million Fraud Award Is Ex
cessive as a Matter of Law 

We agree with sellers that the $1.27 million 
fraud award is excessive, but not on the grounds 
urged by them. Before oral argument we requested 
counsel to address whether the injurious effect of 
the fraud was limited to the value of the lease guar
anties or rather infected the total worth of the shop
ping center. (See Gov. Code, § 68081.) Because we 
now conclude that the record is devoid of any sub
stantial evidence indicating that sellers' tortious 
conduct resulted in buyers incurring $1.2 million in 
damages, that award must be reversed. 

( 15) Although the law commits the responsibil
ity for determining the amount of damages suffered 
by a plaintiff to the jury, its decision cannot be al
lowed to stand where the award as a matter of law 
is excessive, or is so grossly disproportionate as to 
raise a presumption that the panel based its result 
on passion or prejudice. ( Cunningham v. Simpson 
(1969) 1 Cal.3d 301, 308-309 [ 81 Cal.Rptr. 855, 
461 P.2d 39]; Fagerquist v. Western Sun Aviation, 
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Inc. (1987) 191 Cal.App.3d 709, 727 [ 236 
Cal.Rptr. 633].) 

(16) To recover damages for fraud, a plaintiff 
must have sustained damages proximately caused 
by the misrepresentation. ( State Farm Mut. Auto. 
Ins. Co. v. Allstate Ins. Co. (1970) 9 Cal.App.3d 
508, 528 [ 88 Cal.Rptr. 246]; §§ 3333, 3343, subd. 
(a)( 4)(iii).) A damage award for fraud will be re
·versed where the injury is not related to the misrep
resentation. ( Gray v. Don Miller & Associates, 
Inc., supra, 35 Cal.3d 498, 504.) 

For fraud arising out of the purchase, sale, or 
exchange of property, section 3343 provides that a 
plaintiff is entitled to his "out-of-pocket" damages. 
The formula for determining "out-of-pocket" losses 
under the statute is the difference between the actu
al value of what the defrauded person parted with 
and the actual value of what he received in return. 
The statute also allows a plaintiff under certain con
ditions to recover his lost profits as a form of con
sequential damages.(§ 3343, subd. (a)(4).) 

When considered against these standards, the 
shopping center's appraised value in 1982 simply 
cannot constitute substantial evidence to support a 
causal connection between sellers' fraud and $1.27 
million in damages. First, buyers' counsel admitted 
in closing argument before the jury that he never 
seriously considered $1.27 million to be the extent 
of his clients' damages. *1253 Second, sellers did 
not misrepresent the value of the shopping center. 
Their wrongful conduct was to guaranty the leases 
without any intent to honor the obligations. Lastly, 
Thomas Marshall (sellers' appraiser) testified that 
his valuation of the property took into account the 
rental income based on an industry average of a 94 
percent occupancy rate. As such, the appraisal en
compassed the rents from the Phanny's Phudge and 
Franchise leases. With those rents included in the 
appraisal, any diminution in the property's value 
had to arise separate and apart from the fraudulent 
acts of sellers. Hence, the appraisal at best only 
demonstrated that buyers overpaid for the shopping 
center because they misjudged its worth. 
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As an alternative basis for damages, buyers' 
counsel at oral argument proposed that we reduce 
the fraud award to $639,878, the amount his clients 
paid for capitalizing the Phanny's Phudge and Fran
chise leases. Again, we have come across no evid
ence in the record for finding a sufficient relation
ship between sellers' fraud and a $639,878 loss in
curred by buyers. Sellers did not misrepresent or 
hide from buyers the financial conditions of 
Phanny's Phudge and Franchise. By their own ad
missions, buyers knew at the time of closing that 
these two tenants were commercially unsound. It 
seems self-evident that when a purchaser of rental 
property capitalizes a stream of future income he or 
she assumes the risk of insolvencies, economic 
turndowns, and depressed property values. A 
prudent buyer would thus take these risks into con
sideration and negotiate for a· capitalization rate 
sufficient to protect his investment. 

We realize, of course, that the guaranties, act
ing as a form of insurance, would influence a buyer 
in his choice of a capitalization rate. Common sense 
dictates the greater the protection offered by the 
guaranty, the more a buyer will pay for the stream 
of income. In this regard, sellers' wrongful conduct 
had some measurable effect on the value placed on 
the Phanny's Phudge and Franchise leases. We 
would bestow, however, an extraordinary windfall 
on buyers if we allowed them to recover damages 
for that portion of the capitalized rents left untain
ted by the fraud. Here, it is difficult to perceive 
how the fraud was a substantial factor in causing 
$639,878 in damages. The capitalization rate in the 
instant case was set at 7 percent in 1978 and re
mained the same at closing, even though buyers had 
knowledge of the financial difficulties facing 
Phanny's Phudge and Franchise. One would think 
that if buyers had desired to shift more of the risk 
of these long-term leases to sellers, buyers would 
have negotiated guaranties lasting beyond the pay
ment of three or six consecutive months of rents. 
This buyers did not do, perhaps because of sellers' 
superior bargaining power. On the other hand, 
*1254 buyers may have settled for such minimal 
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protection because they believed suitable replace
ment tenants could be secured with little effort. 

In any event, it plainly appears that in regard to 
the capitalization of the rents, the lease guaranties 
were not the driving force behind the deal. Ana
lyzed in this light, the causal relationship between 
the fraud and a devaluation of the capitalized rents 
is too tenuous to support an award of $639,878. 

In our view, the damages resulting from sellers' 
fraud must be limited to the diminished value of the 
lease guaranties. This is where the strongest line of 
causation exists. It is also where the most reliable 
evidence of buyers' damages can be found. While it 
would be approaching mere speculation to place a 
market value on the guaranties under these facts, a 
true gauge of their worth can be established under 
the lost profit provision of section 3343. Subdivi
sion (a)(4) of the statute permits a victim of fraud 
to recover "an amount which will compensate him 
for any loss of profits or other gains which were 
reasonably anticipated and would have been earned 
by him from the use or sale of the property had it 
possessed the characteristics fraudulently attributed 
to it by the party committing the fraud .... "The sub
division further commands, however, that lost 
profits can only be sought if the defrauded party ac
quired the property for profit, reasonably relied on 
the fraud, and that his damages were proximately 
caused by the wrongful conduct. All of these condi
tions are met in the case at bar. 

A defrauded party need not prove an 
"out-of-pocket" loss before seeking consequential 
damages. ( Stout v. Turney (1978) 22 Cal.3d 7 I 8, 
729-730 [ 150 Cal.Rptr. 637, 586 P.2d 1228].) His 
damages, though, must be measured from the date 
the promise is breached, not when the promise was 
made. (Glendale Fed. Sav. & Loan Assn. v. Marina 
View Heights Dev. Co, supra, 66 Cal.App.3d 101, 
145-146; see also Pao Ch'en Lee v. Gregoriou 
(1958) 50 Cal.2d 502, 505 [ 326 P .2d 135].) Here, 
we are presented with multiple breaches transpiring 
each time sellers refused to pay the rents owed un
der the guaranties. In its award for breach of con-
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tract, the jury found that the breaches occurred each 
month until the guaranties terminated in 1986. 
Since that award ($232,393) effectively com
pensated buyers for their lost profits, it is also the 
appropriate measure of buyers' damages under the 
fraud theory. Finally, because the breach of con
tract award has been left unchallenged by sellers, 
its utilization also allows us to modify the fraud 
award without the need of a new trial. 

VI. Whether the Punitive Damage Award Must Also 
Be Reduced 

Sellers insist the punitive damage award cannot 
be upheld because there is no reasonable relation
ship between the award's size and (1) the reprehens
ibility *1255 of their conduct; (2) the injuries 
suffered by buyers; and, (3) their net worth. (See 
Neal v. Farmers Ins. Exchange, supra, 21 Cal.3d 
910, 928.) (17a) ln light of our holding that the 
jury's $1.27 million fraud award was not supported 
by substantial evidence, we agree that the $10 mil
lion award for punitive damage must be reduced. 

(18) The public policy behind punitive dam
ages is to prevent future misdeeds by punishing the 
wrongdoer and making an example out of him for 
others not to follow. ( Adams v. Murakami, supra, 
54 Cal.3d 105, 11 0.) While on appeal all three 
factors set forth in Neal must be satisfied, the "most 
important question is whether the amount of the 
punitive damages award will have deterrent effect
without being excessive." (!d. at p. 111.) 

(17b) Here, a $10 million award would be 
grossly disproportionate both in comparison to buy
ers' compensatory losses and the gravity of sellers' 
misconduct. The case at bar is not an instance of a 
heartless conglomerate oppressively depriving a 
widow and her small children of the family 
homestead. Buyers were sophisticated real estate 
developers with the financial resources to weather 
the type of sharp business practices found in the 
present litigation. 

This is not to say that sellers' wrongdoing 
should go unpunished. We conclude, however, that 
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the ends of justice and judicial economy require us 
to limit the punitive damage award to $2 million. 
First, a $2 million award generally preserves the 
jury's 7.9 to 1 ratio between compensatory and pun
itive damages. Based on the evidence presented, 
such a ratio is well within reason, and with the re
duced compensatory damages, results in a punish
ment that is commensurate with sellers' culpability. 

Second, we believe a $2 million award still 
sends a forceful message to sellers that they cannot 
fraudulently induce parties to enter into agreements 
without penalty. Besides punishing sellers, the 
award also acts as a deterrent against future mis
conduct. Although sellers have a combined net 
worth of nearly a half billion dollars, they will no 
doubt think twice before fraudulently entering into 
another contract. 

Lastly, the trial below was an arduous and ex
haustive affair, spanning more than one month. 
Buyers left no stone unturned in proving the repre
hensibility of sellers' fraud. There is little likelihood 
that at a retrial buyers could produce additional 
evidence establishing sellers were guilty of any 
greater wrongdoing than shown by the record 
which now exists. In other words, the litigation be
low has set the "outer limits" of sellers' punish
ment. While the amount of punitive damages to be 
awarded is within the discretion *1256 of the jury, 
any amount higher than $2 million would certainly 
be the result of passion and prejudice. When re
quired by justice, a reviewing court should modify 
a punitive damage award to ensure that the public 
policies behind its making are served. ( Allard v. 

Church of Scientology (1976) 58 Cal.App.3d 439, 
453 [ 129 Cai.Rptr. 797]; Gerard v. Ross (1988) 
204 Cal.App.3d 968, 980 [ 251 Cal.Rptr. 604].) 

As their last complaint, sellers contend Califor
nia's system for imposing punitive damages violates 
both their state and federal constitutional rights to 
due process. Specifically, they urge that California 
law is unconstitutional because defendants cannot 
predict the size of a possible award and juries are 
given inadequate guidelines for assessing penalties. 
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Today, the constitutionality of punitive dam
ages, both on the state and federal levels, is a major 
topic of discussion. The California Supreme Court 
has recently held that the plaintiff must prove a de
fendant's wealth before punitive damages can be 
imposed. ( Adams v. Murakami, supra, 54 Cal.3d 
I05, 123.) Additionally, the United States Supreme 
Court within this year has determined that the com
mon law approach to awarding punitive damages is 
not per se unconstitutional. (Pacific Mut. Life Ins. 
Co. v. Haslip (1991) 499 U.S._ [ 113 L.Ed.2d 1, 
111 S.Ct. 1032].) Under the common law method, 
"[T]he amount of the punitive damages is initially 
determined by a jury instructed to consider the 
gravity of the wrong and the need to deter similar 
wrongful conduct. The jury's determination is then 
reviewed by trial and appellate courts to ensure that 
it is reasonable." ( 499 at p. [ 113 L.Ed.2d at p. 

FNT 18, 111 S.Ct. at p. 1 042].) 

FN7 Section 3294 is California's codifica
tion of the common law on punitive dam
ages. ( Bertero v. National General Corp. 
(1974) 13 Cal.3d 43, 66, fn. 13 [ 118 
Cal.Rptr. 184, 529 P.2d 608, 65 A.L.R.3d 
878].) 

The high court in Haslip held that Alabama's 
system of awarding and reviewing punitive damage 
verdicts provided Pacific Mutual with due process 
of law. The trial court there had instructed the jury 
on the purpose of punitive damages, that the mak
ing of an award was discretionary, and that the pan
el " 'must take into consideration the character and 
the degree of the wrong as shown by the evidence 
and necessity of preventing similar wrong.' 
[Citation.]" ( 499 at p. _ [ 113 L.Ed.2d at p. 20, 
Ill S.Ct. atp. 1044].) 

Secondly, the Haslip court noted that on a 
postverdict challenge to a punitive damage award, 
trial courts in Alabama are required to reflect on the 
record their reasons for either approving or disturb
ing the verdict. Moreover, the factors which the tri
al courts in Alabama can consider are the culpabil
ity *1257 of the defendant, the need to deter, and 
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the impact on the parties, including third persons. 
(499 U.S. at p. _ [ I 13 L.Ed.2d at p. 20, I 11 
S.Ct. atp. 1044].) 

Lastly, the court in Haslip pointed out that 
Alabama's Supreme Court measured punitive dam
age verdicts against a number of criteria "to ensure 
that the award does 'not exceed an amount that will 
accomplish society's goals of punishment and de
terrence.' [Citations.]" (499 U.S. at p. _ [ 113 
L.Ed.2d at p. 22, 111 S.Ct. at p. 1 045].) 

In contrast, the California Supreme Court in 
Adams recognized that the basis for review of pun
itive damage verdicts in our state (setting them 
aside when the awards are deemed to be the result 
of passion or prejudice) may not pass constitutional 
scrutiny because it resembles other state schemes 
criticized in Haslip. (Adams v. Murakami at p. 118, 
fn. 9.) The Adams Court, however, refused to con
sider the issue, noting that it and the United States 
Supreme Court had remanded a number of de
cisions back to the California Court of Appeal for 
further consideration in light of Haslip. (Ibid.) 

(19a) Addressing sellers' contentions, we first 
disagree with the notion that California juries are 
given inadequate guidelines to award punitive dam
ages. In the instant case, the jury was instructed that 
an award of punitive damages was discretionary, 
and could only be made if they found sellers guilty 
of oppression, fraud, or malice. Additionally, the 
court informed the panel that punitive damages are 
awarded "for the sake of example and by way of 
punishment." 

The trial court also directed the jury that "[i]n 
arriving at any award of punitive damages, you are 
to consider the following: [~] 1. The reprehensibil
ity of the conduct of [sellers]; [~] 2. The amount of 
punitive damages which will have a deterrent effect 
on the [sellers] in light of [sellers'] financial condi
tion; and [~] 3. That the punitive damages must 
bear a reasonable relation to the injury, harm, or 
damage actually suffered by [buyers]." (See gener
ally BAJI No. 14.71 (7th ed. 1989 rev. mod.) We 
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think these instructions offer the same degree of 
protection against arbitrary jury decisions as found 
constitutionally acceptable in Has lip. 

Secondly, the "passion and prejudice" standard 
of posttrial and appellate review required by Cali
fornia law does afford sellers an additional safe
guard to ensure that the jury's award has not ex
ceeded " 'an amount that will accomplish society's 
goals of punishment and deterrence.' " (Pacific 
Mut. Life Ins. Co. v. Haslip, supra, 499 U.S. _ [ 
113 L.Ed.2d 1, 22, 111 S.Ct. 1032, 1 045].) *1258 

(20) On a motion for new trial, the trial court 
sits in its role as an independent trier of fact and 
may" '[d]isbelieve witnesses, reweigh evidence and 
draw reasonable inferences that are contrary to 
those drawn by the jury.' [Citation.]" ( Sanchez v. 
Has encamp (1980) I 07 Cal.App.3d 935, 944 [ 166 
Cal.Rptr. 118]; Neal v. Farmers Ins. Exchange, 
supra, 21 Cal.3d 910, 933; Grimshaw v. Ford Mo
tor Co. (1981) 119 Cal.App.3d 757, 823 [ 174 

FN8 Cal.Rptr. 348].) 

FN8 Unlike in Alabama, California law 
does not mandate that the trial court state 
on the record why it refused to interfere 
with the award. However, the trial court 
must specify in the record its reasons for 
disturbing the verdict. ( Neal v. Farmers 
Ins. Exchange, supra, 21 Cal. 3d 910, 931; 
§ 65 7.) Requiring a statement of reasons in 
the latter situation, serves the purpose of " 
'encourag[ing] careful deliberation by the 
trial court before ruling on the new trial 
motion and [making] a sufficiently precise 
record to permit meaningful appellate re
view' [citation]." (Neal, supra, 21 Cal.3d 
at p. 931.) While an explanation of the trial 
court's decision to uphold the verdict 
would give an added degree of protection, 
we think, on the whole, California law af
fords defendants enough safeguards to sat
isfy the requirements of due process. 

Although the trial court's denial of a motion for 
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new trial should be given deference, an appellate 
court has the responsibility to intervene when the 
verdict is so palpably excessive to raise the pre
sumption of passion and prejudice. ( Dumas v. 
Stocker (1989) 213 Cal.App.3d 1262, 1266 [ 262 
Cal.Rptr. 311]. Appellate courts must scrutinize 
punitive damage verdicts because they "constitute a 
windfall, create the anomaly of excessive compens
ation, and are therefore not favored in the law. 
[Citation.]" (Ibid., fn. omitted.) 

( 19b) Moreover, application of the "passion 
and prejudice" standard does not occur in a vacu
um, but is measured against the identical criteria 
utilized by the jury: reprehensibility of defendant's 
misdeeds, the ratio between the compensatory and 
punitive damages, and the relationship between the 
punitive damages and defendant's net worth. ( Neal 
v. Farmers Ins. Exchange, supra, 21 Cal.3d 910, 
928; Adams v. Murakami, supra, 54 Cal.3d 105, 
I 10-111; Burnett v. National Enquirer, Inc. (1983) 
144 Cal.App.3d 991, 1010-1011 [ 193 Cal.Rptr. 
206, 49 A.L.R.4th 1125].) This quantum of critical 
evaluation thus makes certain that punitive damage 
verdicts will be limited to that amount of money ne
cessary to accomplish the public policy of punish
ment and deterrence. In sum, the "passion and pre
judice" test affords in posttrial proceedings and on 
appeal the same general degree of scrutiny as found 
in the Alabama review process. FN9 (See *1259 
Liberty Transport, Inc. v. Harry W. Gorst. Co. 
(1991) 229 Cal.App.3d 417, 441 [ 280 Cal.Rptr. 
159].) It is only when the award exceeds the 
amount needed to accomplish the goal of punish
ment and deterrence that an appellate court can 
conclude the jury acted on its passion and preju
dice. 

FN9 The court in Has lip also observed that 
under Alabama law a reviewing tribunal 
can evaluate a punitive damage award in 
light of the duration of the defendant's con
duct; defendant's awareness and conceal
ment of its acts; the existence and fre
quency of similar past conduct; and the de-
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sirability of disgorging defendant of its illi
cit gain. Additionally, the courts in 
Alabama can consider as mitigating cir
cumstances the imposition of criminal 
sanctions and the existence of other civil 
awards against the defendant for the same 
conduct. (Pacific Mut. Life Ins. Co. v. 
Haslip, supra, 499 U.S. at p. _ [ 113 
L.Ed.2d at p. 22, 111 S.Ct. at p. I 045].) 
We think the basic structure of the Neal 
test affords a defendant the opportunity to 
raise these and other relevant factors to at
tack the jury's punitive damage verdict. 

In the instant case, we have painstakingly de
tailed sellers' fraudulent conduct, taken notice of 
their net worth, and considered the amount of com
pensatory damages they cause·d buyers. From that, 
we have determined the punitive damage award 
must be reduced to $2 million to keep it in line with 
the actual compensatory losses suffered by buyers. 
In making its decision, the jury concluded that only 
a multimillion dollar damage award would be suffi
cient to punish and deter buyers. We agree. 
However, as we have already stated, in view of the 
fact that the actual amount of buyers' compensatory 
damages is $232,393, a punitive damage award ex
ceeding $2 million would be excessive. 

Finally, sellers insist that California's punitive 
damage law offends due process because a defend
ant is given no fair notice of the possible size of a 
punitive damage verdict. The argument is meritless. 
Seldom does an intentional tortfeasor know the ex
tent of his liability at the time of his wrongful act. 
If what sellers are contending is that there should 
be a fixed ceiling on punitive damage liability re
gardless of whether that amount would punish and 
deter, then the proper audience for that idea is the 
California Legislature. 

VII. The Award of Contractual Attorney's Fee Must 
Be Reversed 

A party is barred from collecting contractual 
attorney's fees in an action for fraud. ( Schlocker v. 
Schlocker (1976) 62 Cal.App.3d 921 [ 133 
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Cal.Rptr. 485]; see also Stout v. Turney, supra, 22 
Cal.3d 718, 730.) In their respondent's brief, buyers 
in effect have stated they desire to take under their 
fraud action. The award of contractual attorney's 
fees allocated to prosecute that claim, therefore, 
must be reversed. (21) However, sellers' declaratory 
relief lawsuit, which alleged that they had no liabil
ity to buyers due to the occurrence of certain events 
contemplated by the guaranties, clearly was "an ac
tion on the contract" within the meaning of subdivi
sion (a) of section 1717. FN1 0 Hence, buyers as the 
prevailing party in that litigation are *1260 entitled 
to recover their reasonable attorney's fees incurred 
in the defense of that action. 

FNI 0 That section commands, in relevant 
part: "In any action on a contract, where 
the contract specifically provides that at
torney's fees and costs, which are incurred 
to enforce that contract, shall be awarded 
either to one of the parties or to the pre
vailing party, then the party who is determ
ined to be the party prevailing on the con
tract, whether he or she is the party spe
cified in the contract or not, shall be en
titled to reasonable attorney's fees in addi
tion to other costs .... " 

VIII. Sellers' Other Contentions 
Sellers have raised numerous other issues that 

we have reviewed and find unnecessary to discuss. 

Disposition 
The judgment is modified to reflect our de

cision to reduce respondents' award of fraud dam
ages to $232,393 and the award of punitive dam
ages to $2 million and is otherwise affirmed. The 
matter is remanded to the trial court for its determ
ination and award of attorney's fees incurred by re
spondents in defense of appellants' declaratory re
lief action. Each side is to bear its own costs of ap
peal. 

Gates, Acting P. J., and Fukuto, J., concurred. 
Respondents' petition for review by the Su

preme Court was denied February 11, 1992. *1261 
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Cai.App.2.Dist. 
Las Palmas Associates v. Las Palmas Center Asso
ciates 
235 Cai.App.3d 1220, I Cai.Rptr.2d 301 

END OF DOCUMENT 
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H 

Court of Appeal, Third District, California. 
Donna LEEK et al., Plaintiffs and Appellants, 

v. 
Jay COOPER, Defendant and Respondent. 
Larry Leonardo, Plaintiff and Appellant, 

v. 
Jay Cooper, Defendant and Respondent. 

Nos. C061510, C063152. 
April 15, 2011. 

Background: Employees of a corporate-owned car 
dealership brought actions against corporation and 
its sole shareholder, alleging causes of action for 
age discrimination under the California Fair Em
ployment and Housing Act (FEHA) and violation of 
the California Family Rights Act. The Superior 
Court, Placer County, Nos. SCV21570 and 
SCV2157l,Larry D. Gaddis, J., and Margaret E. 
Wells, Court Commissioner, granted shareholder's 
motions for summary judgment and for attorney's 
fees and costs. Employees appealed. 

Holdings: The Court of Appeal, Blease, J., held 
that: 
(1) shareholder was not employees' "employer"; 
(2) employees did not adequately plead alter ego 
theory of liability; 
(3) employees failed to show an inequitable result if 
corporation and shareholder were not treated as one 
in the same, as required for leave to amend; 
(4) were not completely groundless, frivolous, un
reasonable or without foundation, as required for 
award of attorney fees to shareholder; and 
(5) shareholder was not entitled to appellate fees 
and costs. 

Reversed in part; otherwise affirmed. 

West Headnotes 

[1) Civil Rights 78 <8=1113 

78 Civil Rights 

7811 Employment Practices 
78kll08 Employers and Employees Affected 

78klll3 k. Individuals as "employers". 
Most Cited Cases 

Labor and Employment 231H <8=347 

231H Labor and Employment 
231HVI Time Off; Leave 

231Hk343 Employers Affected 
231 Hk34 7 k. Individuals as "employers". 

Most Cited Cases 
Corporate employer's sole shareholder was not 

employees' "employer" for purposes of employees' 
California Fair Employment and Housing Act 
(FEHA) and Family Rights Act claims, even if he 
exercised a right of control over them. West's 
Ann.Cal.Gov.Code §§ 12940, 12945.1. 

[2) Civil Rights 78 <8=1736 

78 Civil Rights 
78V State and Local Remedies 

78k 1734 Persons Protected, Persons Liable, 
and Parties 

78kl736 k. Employment practices. Most 
Cited Cases 

Individuals may be held liable under California 
Fair Employment and Housing Act (FEHA) for har
assment. West's Ann.Cal.Gov.Code § 12900. 

[3) Civil Rights 78 <8=1736 

78 Civil Rights 
78V State and Local Remedies 

78kl734 Persons Protected, Persons Liable, 
and Parties 

78kl736 k. Employment practices. Most 
Cited Cases 

Only an employer may be liable for discrimina
tion under the California Fair Employment and 
Housing Act (FEHA). West's Ann.Cal.Gov.Code § 
12940. 
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[4] Civil Rights 78 €::=1113 

78 Civil Rights 
78II Employment Practices 

78kll08 Employers and Employees Affected 
78klll3 k. Individuals as "employers". 

Most Cited Cases 

Corporations and Business Organizations 101 
€::=1064 

1 01 Corporations and Business Organizations 
lOlii Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lkl057 Particular Occasions for Determin

ing Corporate Entity 
101k1064 k. Labor and employment liab

ilities and violations. Most Cited Cases 
A determination that a person is the alter ego of 

a corporate employer does not make the alter ego 
an employer under the California Fair Employment 
and Housing Act (FEHA); rather it makes the alter 
ego liable for the obligations of the corporation. 
West's Ann.Cal.Gov.Code § I2940. 

IS] Corporations and Business Organizations 
101 €::=1039 

I 0 I Corporations and Business Organizations 
I 01 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
IOiki035 Reasons and Justifications 

10Ikl039 k. Alter ego in general. Most 
Cited Cases 

Where a third party seeks to hold the sole 
shareholder liable for the wrongdoing of the corpor
ation, an alter ego theory is the appropriate way to 
determine whether the shareholder is liable. 

[6] Corporations and Business Organizations 
101 €::=1011 

101 Corporations and Business Organizations 
lOII Nature and Theory oflncorporation 

101 k 10 I 0 Corporation as Distinct Entity 
IOlklOII k. In general. Most Cited Cases 

Ordinarily, a corporation is regarded as a legal 

entity, separate and distinct from its stockholders, 
officers and directors, with separate and distinct li
abilities and obligations. 

[7] Corporations and Business Organizations 
101 €::=1037 

I 0 I Corporations and Business Organizations 
I 0 I II Disregarding Corporate Entity; Piercing 

Corporate Veil 
IOik1035 Reasons and Justifications 

IOikl037 k. Justice and equity in general. 
Most Cited Cases 

The corporate form will be disregarded only in 
narrowly defined circumstances and only when the 
ends of justice so require. 

[8] Corporations and Business Organizations 
101 €::=1037 

I 0 I Corporations and Business Organizations 
I 0 I II Disregarding Corporate Entity; Piercing 

Corporate Veil 
IOik1035 Reasons and Justifications 

IOik1037 k. Justice and equity in general. 
Most Cited Cases 

Corporations and Business Organizations 101 
€::=1039 

I 01 Corporations and Business Organizations 
I 0 I II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10 I k 1 03 5 Reasons and Justifications 

IOlki039 k. Alter ego in general. Most 
Cited Cases 

Before a corporation's obligations can be re
cognized as those of a particular person, the requis
ite unity of interest and inequitable result must be 
shown. 

[9] Corporations and Business Organizations 
101 €::=1085(2) 

I 0 I Corporations and Business Organizations 
I 01 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
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101k1079 Actions to Pierce Corporate Veil 
101k1085 Pleading 

101k1085(2) k. Justice and equity in 
general. Most Cited Cases 

Corporations and Business Organizations 101 
€=1085(4) 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101kl079 Actions to Pierce Corporate Veil 

101k1085 Pleading 
101k1085(4) k. Alter ego, instrument

ality, or agency in general. Most Cited Cases 
Employees did not adequately plead alter ego 

theory of liability against corporate employer's sole 
shareholder, and thus shareholder was not required 
to show that claim could not be established in order 
to be entitled to summary judgment on discrimina
tion claims under the California Fair Employment 
and Housing Act (FEHA) and Family Rights Act 
claims on grounds that shareholder was not em
ployees' "employer" as required for liability; em
ployees' allegations in their pleadings, including 
that they were employed by corporation and share
holder, that shareholder was the sole owner of the 
corporation and made all of its business decisions, 
and that employees were employer's and sharehold
er's employees, neither specifically alleged alter 
ego liability, nor alleged facts showing a unity of 
interest and inequitable result from treatment of the 
corporation as the sole actor, and complaint con
tained no allegations that shareholder should be 
held liable for the corporation's wrongdoing. West's 
Ann.Cal.Gov.Code §§ 12940, 12945.1. 
See Cal. Jur. 3d, Corporations, § 22 et seq.; 9 
Witkin, Summary of Cal. Law (I Oth ed. 2005) Cor
porations, § 9 et seq.; Friedman, Cal. Practice 
Guide: Corporations (The Rutter Group 201 0) ~ 

2:51 (CACORPS Ch. 2-B); Flahavan et al., Cal. 
Practice Guide: Personal1njury (The Rutter Group 
2010) ~ 2:2018 (CAPJ Ch. 2(!1)-J); Cal. Civil Prac
tice (Thomson Reuters 2011) Business Litigation, 
§§ 5:9, 5:10. 

[10) Judgment 228 €:=183 

228 Judgment 
228V On Motion or Summary Proceeding 

228kl82 Motion or Other Application 
228kl83 k. In general. Most Cited Cases 

The function of the pleadings in a motion for 
summary judgment is to delimit the scope of the is
sues. 

[11] Judgment228 C=l81(2) 

228 Judgment 
228V On Motion or Summary Proceeding 

228k181 Grounds for Summary Judgment 
228k181(2) k. Absence of issue of fact. 

Most Cited Cases 

Judgment 228 C=183 

228 Judgment 
228V On Motion or Summary Proceeding 

228k182 Motion or Other Application 
228k183 k. In general. Most Cited Cases 

The pleadings are the outer measure of materi
ality in a summary judgment proceeding. 

[12) Judgment 228 €;=181(11) 

228 Judgment 
228V On Motion or Summary Proceeding 

228k181 Grounds for Summary Judgment 
228kl81(5) Matters Affecting Right to 

Judgment 
228kl81 (11) k. Sufficiency of plead

ing. Most Cited Cases 
The summary judgment procedure presupposes 

that the pleadings are adequate to put in issue a 
cause of action or defense thereto. 

[13) Judgment 228 €=181(11) 

228 Judgment 
228V On Motion or Summary Proceeding 

228k 181 Grounds for Summary Judgment 
228kl81(5) Matters Affecting Right to 

Judgment 
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228kl81(11) k. Sufficiency of plead
ing. Most Cited Cases 

Judgment 228 €;=183 

228 Judgment 
228VOn Motion or Summary Proceeding 

228kl82 Motion or Other Application 
228kl83 k. In general. Most Cited Cases 

A pleading may be defective in failing to allege 
an element of a cause of action or in failing to intel
ligibly identify a defense thereto; in such a case, the 
party moving for summary judgment need not ad
dress a missing element or respond to assertions 
which are unintelligible or make out no recogniz
able legal claim. 

[14) Pleading 302 €;=8(1) 

302 Pleading 
302I Form and Allegations in General 

302k8 Matters of Fact or Conclusions 
302k8(1) k. In general. Most Cited Cases 

Pleading 302 €;=48 

302 Pleading 
302II Declaration, Complaint, Petition, or State

ment 
302k48 k. Statement of cause of action in 

general. Most Cited Cases 

Pleading 302 €;=72 

302 Pleading 
302II Declaration, Complaint, Petition, or State

ment 
302k72 k. Prayer for relief. Most Cited Cases 

Although California courts take a liberal view 
of inartfully drawn complaints, it remains essential 
that a complaint set forth the actionable facts relied 
upon with sufficient precision to inform the defend
ant of what plaintiff is complaining, and what rem
edies are being sought. 

[lSI Pleading 302 €;=48 

302 Pleading 
302II Declaration, Complaint, Petition, or State

ment 
302k48 k. Statement of cause of action in 

general. Most Cited Cases 
Fairness dictates that a complaint give the de

fendant sufficient notice of the cause of action 
stated to be able to prepare the case. 

[16] Corporations and Business Organizations 
101 €;=1085(4) 

101 Corporations and Business Organizations 
10 III Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lk1079 Actions to Pierce Corporate Veil 

101 k 1 085 Pleading 
10lkl085(4) k. Alter ego, instrument

ality, or agency in general. Most Cited Cases 
To recover on an alter ego theory, a plaintiff 

need not use the words "alter ego" in the pleadings, 
but must allege sufficient facts to show a unity of 
interest and ownership, and an unjust result if the 
corporation is treated as the sole actor. 

[17] Corporations and Business Organizations 
101 €;=1085(9) 

1 01 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lkl079 Actions to Pierce Corporate Veil 

10lkl085 Pleading 
10 lk1 085(9) k. Number and relation of 

shareholders. Most Cited Cases 
An allegation in the pleadings that a person 

owns all of the corporate stock and makes all of the 
management decisions is insufficient to cause the 
court to disregard the corporate entity. 

[18] Corporations and Business Organizations 
101 €;=1039 

1 01 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
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10lkl035 Reasons and Justifications 
10lkl039 k. Alter ego in general. Most 

Cited Cases 

The essence of the alter ego doctrine is not that 
the individual shareholder becomes the corporation, 
but that the individual shareholder is liable for the 
actions of the corporation; for all other purposes, 
the separate corporate existence remains. 

[19] Corporations and Business Organizations 
101 €:=1085(2) 

101 Corporations and Business Organizations 
lOlli Disregarding Corporate Entity; Piercing 

Corporate Veil 
101 k 1 079 Actions to Pierce Corporate Veil 

101k1085 Pleading 
101k1085(2) k. Justice and equity in 

general. Most Cited Cases 
Employees failed to show an inequitable result 

if corporate employer and its sole shareholder were 
not treated as one in the same, as required for leave 
during summary judgment hearing to amend Cali
fornia Fair Employment and Housing Act (FEHA) 
and Family Rights Act complaints to add alter ego 
allegations; there was no evidence regarding the 
corporation's financial situation, or the amount or 
nature of corporate assets, or whether the corpora
tion was adequately capitalized, there was no evid
ence the corporation was a mere sham or shell, nor 
was there evidence shareholder had diverted assets 
from the corporation to avoid paying creditors, but 
rather employees merely contended that sharehold
er might raid the corporate coffers based upon the 
fact that he raised rent substantially in the past. 
West's Ann.Cal.Gov.Code §§ 12940, 12945.1. 

[20] Judgment 228 €:=185(5) 

228 Judgment 

228V On Motion or Summary Proceeding 
228kl82 Motion or Other Application 

228k 185 Evidence in General 

228kl85(5) k. Weight and sufficiency. 
Most Cited Cases 

Judgment 228 €;=185.2(4) 

228 Judgment 

228V On Motion or Summary Proceeding 
228kl82 Motion or Other Application 

228kl85.2 Use of Affidavits 
228kl85.2(4) k. Showing to be made 

on opposing affidavit. Most Cited Cases 
Where the parties have had sufficient opportun

ity adequately to develop their factual cases 
through discovery and the defendant has made a 
sufficient showing that the plaintiffs action has no 
merit, in order to avert summary judgment the 
plaintiff must produce substantial responsive evid
ence sufficient to establish the existence of a triable 
issue of material fact on the issues raised by the 
plaintiffs causes of action. 

[21] Corporations and Business Organizations 
101 €:=1038 

1 0 1 Corporations and Business Organizations 
1 01 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101k1035 Reasons and Justifications 

10lkl038 k. Fraud or illegal acts in gen
eral. Most Cited Cases 

Several factors are to be considered in applying 
the alter ego doctrine; among them are comming
ling of funds and other assets, failure to segregate 
funds of the separate entities, and the unauthorized 
diversion of corporate funds or assets to other than 
corporate uses, the treatment by an individual of the 
assets of the corporation as his own, the failure to 
obtain authority to issue stock or to subscribe to or 
issue the same, the holding out by an individual that 
he is personally liable for the debts of the corpora
tion, the failure to maintain minutes or adequate 
corporate records, sole ownership of all of the stock 
in a corporation by one individual or the members 
of a family, the failure to adequately capitalize a 

corporation, the total absence of corporate assets, 
and undercapitalization, the use of a corporation as 
a mere shell, instrumentality or conduit for a single 
venture or the business of an individual or another 
corporation, the concealment and misrepresentation 
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of the identity of the responsible ownership, man
agement and financial interest, or concealment of 
personal business activities, the disregard of legal 
formalities and the failure to maintain arm's length 
relationships among related entities, the use of the 
corporate entity to procure labor, services or mer
chandise for another person or entity, the diversion 
of assets from a corporation by or to a stockholder 
or other person or entity, to the detriment of credit
ors, or the manipulation of assets and liabilities 
between entities so as to concentrate the assets in 
one and the liabilities in another, the contracting 
with another with intent to avoid performance by 
use of a corporate entity as a shield against personal 
liability, or the use of a corporation as a subterfuge 
of illegal transactions, and the formation and use of 
a corporation to transfer to it the existing liability 
of another person or entity. 

[22] Corporations and Business Organizations 
101 ~1043 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101k1042 Factors Considered 

10lk1043 k. In general. Most Cited Cases 
No single factor is determinative when consid

ering alter ego liability, and the result depends on 
the circumstances of each particular case. 

[23] Corporations and Business Organizations 
101 ~1088 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101k1079 Actions to Pierce Corporate Veil 

10lkl088 k. Questions of law or fact. 
Most Cited Cases 

Whether a party is liable under an alter ego the
ory is a question of fact. 

[24] Corporations and Business Organizations 
101 ~1031 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lkl031 k. Nature of remedy. Most Cited 

Cases 
A claim based upon an alter ego theory is not 

itself a claim for substantive relief; it is a procedur
al device by which courts will disregard the corpor
ate entity in order to hold the alter ego individual li
able on the obligations of the corporation. 

[25) Judgment 228 ~310 

228 Judgment 
228VIII Amendment, Correction, and Review in 

Same Court 
228k31 0 k. Parties. Most Cited Cases 

Under some circumstances a judgment against 
a corporation may be amended to add a nonparty al
ter ego as a judgment debtor; this is an equitable 
procedure based on the theory that the court is not 
amending the judgment to add a new defendant but 
is merely inserting the correct name of the real de
fendant. West's Ann.Cal.C.C.P. § 187. 

[26] Corporations and Business Organizations 
101 ~1080 

101 Corporations and Business Organizations 
1 0 1 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lkl079 Actions to Pierce Corporate Veil 

10lkl080 k. In general. Most Cited Cases 
It is possible for a party to bring a wholly sep

arate action against the individual to enforce a prior 
judgment against the corporation on an alter ego 
theory. 

[27] Civil Rights 78 ~1773 

78 Civil Rights 
78V State and Local Remedies 

78kl771 Costs and Fees 
78k1773 k. Employment practices. Most 

Cited Cases 
Employees' California Fair Employment and 
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Housing Act (FEHA) claims against corporate em
ployer's sole shareholder were not completely 
groundless, frivolous, unreasonable or without 
foundation, as required for award of attorney fees 
to shareholder; argument that shareholder was em
ployees' actual employer based on amount of con
trol, while incorrect, was a legitimate argument, 
and there was evidence relevant to some aspects of 
an alter ego theory of liability. West's 
Ann.Cai.Gov.Code § 12965(b). 

[28] Civil Rights 78 €=1773 

78 Civil Rights 
78V State and Local Remedies 

78kl771 Costs and Fees 
78kl773 k. Employment practices. Most 

Cited Cases 
A prevailing defendant in an employment dis

crimination action under the California Fair Em
ployment and Housing Act (FEHA) cannot recover 
attorney fees unless the action was unreasonable, 
frivolous, meritless or vexatious. West's 
Ann.Cai.Gov.Code § 12965(b). 

[29] Civil Rights 78 €=1773 

78 Civil Rights 
78V State and Local Remedies 

78kl771 Costs and Fees 
78kl773 k. Employment practices. Most 

Cited Cases 
A prevailing plaintiff in an employment dis

crimination action under the California Fair Em
ployment and Housing Act (FEHA) should ordinar
ily recover attorney's fees, absent special circum
stances rendering such an award unjust. West's 
Ann.Cai.Gov.Code § 12965(h). 

[30] Civil Rights 78 €=1773 

78 Civil Rights 
78V State and Local Remedies 

78kl771 Costs and Fees 
78kl773 k. Employment practices. Most 

Cited Cases 

A meritless case warranting an award of attor
ney's fees to a successful employer in a discrimina
tion action under the California Fair Employment 
and Housing Act (FEHA) is one that is groundless 
or without a legal or factual basis. West's 
Ann.Cai.Gov.Code § 12965(h). 

[31] Civil Rights 78 €=1772 

78 Civil Rights 
78V State and Local Remedies 

78kl771 Costs and Fees 
78kl772 k. In general. Most Cited Cases 

The trial court is required to make written find
ings when awarding attorney fees to defendants un
der the California Fair Employment and Housing 
Act (FEHA). West's Ann.Cai.Gov.Code § 12965 
(h). 

[32] Appeal and Error 30 €=1178(1) 

30 Appeal and Error 
30XVII Determination and Disposition of Cause 

30XVII(D) Reversal 
30kll78 Ordering New Trial, and Direct

ing Further Proceedings in Lower Court 
30kll78(1) k. In general. Most Cited 

Cases 
If no findings are made, the Court of Appeal 

must reverse and remand an award of attorney's 
fees to a defendant in a discrimination action 
brought under the California Fair Employment and 
Housing Act (FEHA) absent a determination that 
no findings supporting the order reasonably could 
be made. West's Ann.Cai.Gov.Code § 12965(h). 

[33] Costs 102 €=260(5) 

102 Costs 
1 02X On Appeal or Error 

I 02k259 Damages and Penalties for Frivol
ous Appeal and Delay 

1 02k260 Right and Grounds 
102k260(5) k. Nature and form of 

judgment, action, or proceedings for review. Most 
Cited Cases 
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Employees' appeal of grant of summary judg
ment to corporate employer's sole shareholder on 
California Fair Employment and Housing Act 
(FEHA) claims was not frivolous as required for 
award of appellate attorney's fees and costs to 
shareholder; there was no evidence that appeal was 
taken solely to harass or delay, appeal was obvi
ously not totally and completely without merit, as 
award of trial attorney's fees to shareholder was re
versed on appeal, and, even as to that portion of the 
judgment affirmed, the appeal was not one that any 
reasonable attorney would agree was totally and 
completely devoid of merit. West's Ann.Cal.C.C.P. 
§ 907. 

**60 Kevin W. Harris, Sacramento, Martin F. Jen
nings, Jr., for Plaintiffs and Appellants. 

Costa Law Firm, Daniel P. Costa, Gold River, 
Doreen R. Altman; Wright and Britton, John A. 
Britton, Roseville, for Defendant and Respondent. 

BLEASE, J. 
*405 This is a pleading case masquerading as a 

summary judgment case. Employees of a corporate
owned car dealership sued the corporation and its 
sole shareholder, alleging causes of action for age 
discrimination and violation of the California Fam
ily Rights Act. The trial court granted the share
holder's motions for summary judgment on the 
ground that only the corporation as the employer 
could be held liable for discrimination, and an alter 
ego theory was not pleaded in the complaint. The 
court further granted the shareholder's motion for 
attorney fees and costs pursuant to Government 
Code section 12965, subdivision (b). 

Plaintiffs' claims regarding the merits of the 
summary judgment motion are twofold. They do 
not deny that only an employer may be liable to an 
*406 employee for discrimination under the Cali
fornia Fair Employment and Housing Act (FEHA) 
or for violation of the Family Rights Act. They 
claim that Cooper was an employer under the stat
utes, the proper test for determining who is an em-

ployer being the degree to which that person con
trols the employee. They also claim that Cooper is 
liable for the wrongdoing of the corporate employer 
under an alter ego theory. 

The alter ego theory was tendered in a motion 
to amend their pleading to assert it as a ground of 
Cooper's liability. The plaintiffs did not make an 
offer of proof in support of the motion. Rather, they 
offered**61 the facts tendered in opposition to the 
motion for summary judgment as grounds justifying 
an amendment. The trial court denied the request on 
the ground the facts, if true, did not establish 
Cooper's liability as an alter ego of the corporation. 

We shall conclude that Cooper's control over 
the employees is not the proper test to determine 
whether he was the actual employer. The essence of 
the alter ego doctrine is not that the individual 
shareholder becomes the corporation, but that the 
individual shareholder is liable for the actions of 
the corporation. (Mesler v. Bragg Management Co. 
(1985) 39 Cal.3d 290, 300, 216 Cal.Rptr. 443, 702 
P.2d 601.) The proper method for determining 
whether the sole shareholder of a corporate employ
er is liable for the wrongdoing employer/corpora
tion, is by the application of an alter ego theory. We 
agree with the trial court that plaintiffs did not ad
equately plead an alter ego theory of recovery in 
their complaint. This being the case, defendant 
Cooper was under no duty to negate an alter ego 
claim. 

Plaintiffs attempted to raise the issue of alter 
ego in their opposition to the summary judgment 
motion. Because the facts they claimed to be undis
puted were insufficient to state a claim of alter ego, 
it is not reasonably possible that they could amend 
their complaints to allege the theory, and the trial 
court did not abuse its discretion in denying leave 
to amend. 

We shall reverse the portion of the judgment 
awarding attorney fees to Cooper because we do 
not find the action unreasonable, frivolous, merit
less or vexatious. Likewise, we deny Cooper's mo-
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tions for sanctions on appeal because we do not 
find the appeal frivolous. 

FACTUAL AND PROCEDURAL BACK
GROUND 

We deal with two separate actions, which we 
have consolidated for purposes of oral argument 
and for this opinion. In the first action, plaintiffs 
Donna Leek, John Borden, and Cindy Buschmann 
alleged that they were *407 employed by Auburn 

l ·.c- • . d C FNI Honda, a Ca hOrnia corporatiOn, an ooper. 
In the second action Leonardo also alleged that he 
was employed by Auburn Honda and Cooper. All 
plaintiffs alleged that Cooper is the sole owner of 
Auburn Honda, owning all of its stock and making 
all of its business decisions. 

FNI. The actual name of the corporation is 
Auburn Associates, Inc. Auburn Honda is 
a dba. The parties nevertheless refer to the 
corporation as Auburn Honda, as do we. 

At the time of their terminations, Leek was 49, 
Buschmann was 51, Borden was 66, and Leonardo 
was 56. All allege that they were replaced by sub
stantially younger employees, and that Cooper told 
Leonardo he planned to get rid of older employees 
in order to reduce payroll expenses. Both actions 
alleged age discrimination pursuant to FEHA. ( 
Gov.Code, § 12900 et seq.) 

Leonardo's complaint additionally contained a 
cause of action for violation of the California Fam
ily Rights Act. (Gov.Code, § 12945.1 et seq.) The 
factual basis for this claim was that just prior to his 
termination Leonardo informed Cooper he needed 
to take leave to care for his terminally ill mother, 

that Cooper became enraged at the request, and that 
he informed Leonardo he had a business to run, 
which did not include taking care of old sick 
people. 

Cooper filed an answer to each complaint that 
consisted of a general denial and numerous affirm
ative defenses, including the defense that he had no 
employer-employee relationship with the plaintiffs. 

**62 Cooper then filed a motion for summary 
judgment in both actions. The basis for the motions 
for summary judgment was that Government Code 
section 12940, barring discrimination against em
ployees, limits liability for discrimination to the 
employer, not to management personnel. With re
spect to the Leonardo complaint, Cooper argued the 
Family Rights Act and FEHA contain the same 
definition of an employer. Thus, he asserted the 
same argument with respect to his claim based on 
the Family Rights Act. 

The plaintiffs responded to the summary judg
ment motion, arguing that Cooper was the alter ego 
of Auburn Honda on the apparent theory that 
Cooper was their employer. They pointed to evid
ence that Cooper was the president of Auburn 
Honda, and that there were no directors of the cor
poration, that Cooper "individually" fired the 
plaintiffs, that Cooper "individually" makes all 
policy, procedure, and management decisions for 
Auburn Honda, that Cooper "individually" owns 
the land on which the dealership is located, and that 
he raises the rent as he sees fit. 

The trial court granted summary judgment as to 
both complaints. It ruled that pursuant to *408Reno 
v. Baird (1998) 18 Ca1.4th 640, 76 Cal.Rptr.2d 499, 
957 P.2d 1333 (Reno), an individual manager or 
supervisor could not be held liable for discrimina
tion under the FEHA. It further ruled that plaintiffs 
had not alleged alter ego liability in their complaint, 
thus the evidence proffered to that effect was un
availing. The court denied plaintiffs' request to 
amend the complaint to allege alter ego liability, 
finding that the evidence proffered was insufficient 
to establish alter ego liability. 

The trial court granted Cooper's motions for at

torney fees pursuant to Government Code section 
12965, subdivision (b), providing that the court 
may, in its discretion, award reasonable attorney 
fees and costs to the prevailing party. Cooper was 
awarded a total of$49,747.00 in attorney fees. 

DISCUSSION 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 10 

194 Cal.App.4th 399, 125 Cal.Rptr.3d 56, 112 Fair Empl.Prac.Cas. (BNA) 33, 11 Cal. Daily Op. Serv. 4571,2011 

Daily Journal D.A.R. 5433 

(Cite as: 194 Cai.App.4th 399, 125 Cal.Rptr.3d 56) 

Employer Liability 
[1][2] In Reno, supra, the California Supreme 

Court held that only the employer, not individual 
supervisory employees, may be held personally li
able under FEHA for discriminatory hiring, firing, 
and personnel practices. ( 18 Cal.4th at p. 645, 76 
Cal.Rptr.2d 499, 957 P.2d 1333.) By contrast, indi
viduals may be held liable under FEHA for harass
ment. (Ibid.) In so holding, the Supreme Court 
agreed with an earlier Court of Appeal decision, 
Janken v. GM Hughes Electronics (1996) 46 
Cal.App.4th 55, 53 Cal.Rptr.2d 741 (Janken ), 
which reasoned that discrimination claims arise 
"out of the performance of necessary personnel 
management duties." (Jd. at p. 63, 53 Cal.Rptr.2d 
741.) By contrast, harassment is not conduct neces
sary to personnel management, but is instead 
"conduct outside the scope of necessary job per
formance, conduct presumably engaged in for per
sonal gratification, because of meanness or bigotry, 
or for other personal motives." (Ibid.) 

[3] It is thus settled that only an employer may 
be liable for discrimination under FEHA, and Le
onardo does not argue that anyone other than an 
employer may be liable for violation of the Family 
Rights Act. 

Notwithstanding plaintiffs' agreement with the 
conclusion that liability under the statutes in ques
tion extends only to employers, they argue that the 
policy reasons cited in Reno and Janken, supra, are 
inapplicable here. Leonardo argues a distinction 
**63 must be made because Cooper is the sole 
shareholder of the corporate employer and makes 
all of its management decisions. Specifically, he 
claims that this situation does not result in any con
flict of interest between an individual supervisory 
employee and the employer that would have a 
chilling effect on management decisions. 

*409 Janken and Reno, supra, expressed the 
opinion that imposing personal liability on indi
vidual supervisory employees would impair the ex
ercise of supervisory judgment, creating conflicts 

of interest and chilling effective management. ( 
Janken, supra, 46 Cal.App.4th at p. 72, 53 
Cal.Rptr.2d 741; Reno, supra, 18 Ca1.4th at pp. 
651-652,76 Cal.Rptr.2d 499,957 P.2d 1333.) They 
reasoned that holding supervisory employees liable: 
"would coerce the supervisory employee not to 
make the optimum lawful decision for the employ
er. Instead, the supervisory employee would be 
pressed to make whatever decision was least likely 
to lead to a claim of discrimination against the su
pervisory employee personally, or likely to lead 
only to that discrimination claim which could most 
easily be defended. The employee would thus be 
placed in the position of choosing between loyalty 
to the employer's lawful interests at severe risk to 
his or her own interests and family, versus 
abandoning the employer's lawful interests and pro
tecting his or her own personal interests." (Janken, 

supra, 46 Cal.App.4th at p. 74, 53 Cal.Rptr.2d 741, 
quoted in Reno, supra, 18 Cal.4th at p. 653, 76 
Cal.Rptr.2d 499, 957 P.2d 1333.) 

We agree that these policy reasons are not ap
plicable in this case. Nevertheless, the Supreme 
Court has made clear that liability for discrimina
tion extends only to the employer, and not to indi
vidual employees. Plaintiffs make no argument that 
liability rests with anyone but the employer. In
stead, they argue that Cooper was in fact the em
ployer because of the control he exercised over 
them. They point to tests other courts have em
ployed to determine whether a person is an employ
ee or independent contractor, whether a shareholder 
in a professional corporation is an employee for 
purposes of the Americans with Disabilities Act, or 
whether two corporations should be considered a 
single employer for Title VII purposes, and argue 
that those methods are appropriate for determining 
when a sole shareholder of an employer corporation 
may be considered an employer. 

[4][5] We disagree. A determination that a per
son is the alter ego of a corporation does not make 
the alter ego an employer. Rather it makes the alter 
ego liable for the obligations of the corporation. In 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page II 
194 Cal.App.4th 399, 125 Cal.Rptr.3d 56, 112 Fair Empl.Prac.Cas. (BNA) 33, II Cal. Daily Op. Serv. 4571,2011 
Daily Journal D.A.R. 5433 
(Cite as: 194 Cal.App.4th 399, 125 Cal.Rptr.3d 56) 

this instance, where a third party seeks to hold the 
sole shareholder liable for the wrongdoing of the 
corporation, an alter ego theory is the appropriate 
way to determine whether the shareholder is liable. 
As demonstrated below, the cases cited by plaintiffs 
for determining who is an employer for other pur
poses are distinguishable. 

Citing Vernon v. State (2004) 116 Cal.App.4th 
114, 124, 10 Cal.Rptr.3d 121, plaintiffs argue that 
Cooper is an employer under the "totality of the cir
cumstances" test. The goal of the "totality of the 
circumstances" test is to determine whether a work
er is an employee or an independent contractor. 
(See *410Lambertsen v. Utah Dept. of Corrections 
(lOth Cir.l996) 79 F.3d 1024, 1028 fn. 1, cited in 
Vernon v. State, supra.) Many of the factors to be 
considered simply make no sense in the context of 
this case. 

Thus, determining whether plaintiffs are paid a 
salary or other employment benefits, where the 
work is performed, the skill required of the work, 
the extent to which the work is done under the dir
ection of a **64 supervisor, whether the work is 
part of the defendant's regular business operations, 
the duration of the relationship of the parties, and 
the duration of the plaintiffs' employment, does not 
provide any meaningful assistance in resolving 
whether Cooper as an individual was plaintiffs' em
ployer. (See Vernon v. State, supra, 116 
Cal.App.4th at p. 125, 10 Cal.Rptr.3d 121.) 

Likewise, the test used by the United States Su
preme Court to determine whether a shareholder in 
a professional corporation was an employee for 
purposes of the Americans with Disabilities Act is 
not helpful in resolving the question of a sole share
holder's liability as an employer. That test, taken 
from the Equal Employment Opportunities Com
mission guidelines, considers the following factors: 

" 'Whether the organization can hire or fire the 
individual [shareholder] or set the rules and regu
lations of the individual's work 

'Whether and, if so, to what extent the organiza
tion supervises the individual's work 

'Whether the individual [shareholder] reports to 
someone higher in the organization 

'Whether and, if so, to what extent the individual 
[shareholder] is able to influence the organization 

'Whether the parties intended that the individual 
[shareholder] be an employee, as expressed in 
written agreements or contracts 

'Whether the individual [shareholder] shares in 
the profits, losses, and liabilities of the organiza
tion.' EEOC Compliance Manual§ 605:0009." 

(Clackamas Gastroenterology Associates, P. C. 
v. Wells (2003) 538 U.S. 440, 449-450, 123 S.Ct. 
1673, 1680, 155 L.Ed.2d 615, 626, fn. omitted.) 

Whether the corporation can hire or fire a 
shareholder is logically related to the question of 
whether the shareholder is an employee, but not to 
the question whether the corporation and the share
holder can both be considered employers. Again, 
this is a determination best made by the alter ego 
doctrine. 

*411 Leonardo also asserts the "integrated en
terprise test" is relevant. This is a test federal courts 
have developed to determine whether two corpora
tions should be considered a single employer for 
Title VII purposes. (Laird v. Capital Cities/ABC, 
Inc. (1998) 68 Cal.App.4th 727, 737, 80 
Cal.Rptr.2d 454.) It looks at the two corporations to 
determine whether there is an interrelation of oper
ations, common management, centralized control of 
labor relations, and common ownership or financial 
control. (Ibid.) Again, these factors have little rel
evance when the issue is whether a sole shareholder 
should be held liable for the corporation's wrongdo
ing. 

[6][7][8] "Ordinarily, a corporation is regarded 
as a legal entity, separate and distinct from its 
stockholders, officers and directors, with separate 
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and distinct liabilities and obligations. [Citations.]" 
(Sonora Diamond Corp. v. Superior Court (2000) 
83 Cal.App.4th 523, 538, 99 Cal.Rptr.2d 824 (Son
ora Diamond).) "[T]he corporate form will be dis
regarded only in narrowly defined circumstances 
and only when the ends of justice so require." ( 
Mesler v. Bragg Management Co., supra, 39 Cal.3d 
at p. 301, 216 Cal.Rptr. 443, 702 P.2d 601.) Before 
a corporation's obligations can be recognized as 
those of a particular person, the requisite unity of 
interest and inequitable result must be shown. ( 
Arnold v. Browne (1972) 27 Cal.App.3d 386, 394, 
103 Cal.Rptr. 775, overruled on other grounds in 
Reynolds Metals Co. v. A/person (1979) 25 Cal.3d 
124, 129, 158 Cal.Rptr. 1, 599 P.2d 83.) These 
factors**65 comprise the elements that must be 
present for liability as an alter ego. 

The various tests asserted by plaintiffs are use
ful for determining who may be considered an em
ployer or employee in other contexts, but for de
termining whether Cooper may be held to answer 
for the wrongdoing of the corporation is the alter 
ego doctrine. 

II 
Burdens of the Parties on Summary Judgment 

A defendant moving for summary judgment 
bears the burden of persuasion that one or more ele
ments of the cause of action at issue cannot be es
tablished, or that there is a complete defense to the 
cause of action. (Aguilar v. Atlantic Richfield Co. 
(200 1) 25 Cal. 4th 826, 850, I 07 Cal.Rptr.2d 841, 
24 P.3d 493.) The moving party bears the initial 
burden of making a prima facie showing of the 
nonexistence of a triable issue of material fact, and 
only if the moving party carries the initial burden 
does the burden shift to the opposing party to pro
duce a prima facie showing of the existence of a tri
able issue of material fact. (Ibid.) 

[9] We must determine whether defendant's 
showing was sufficient to entitle him to a summary 
judgment. Defendant's showing on summary judg
ment *412 was that plaintiffs could not prevail on 
their claims against him because only an employer 

may be liable for discrimination or violation of the 
Family Rights Act. Since Auburn Honda, the cor
poration, was the employer, there could be no liab
ility attributed to defendant Cooper. 

Plaintiffs' response was that Cooper was liable 
under an alter ego theory, or because he was the ac
tual employer by virtue of his control over the em
ployees of Auburn Honda. They argue the defend
ant's showing was insufficient because there were 
triable issues of fact as to his liability as an alter 
ego. Thus, before we can determine whether de
fendant's showing was sufficient, we must determ
ine whether the complaint adequately alleged that 
Cooper was liable to plaintiffs on an alter ego the
ory. Only if the allegations were adequate to ap
prise Cooper that he was being held accountable as 
an alter ego, was it necessary for him to produce 
evidence that he could not be held liable under such 
theory. 

[10)[11][12][13] " 'The function of the plead
ings in a motion for summary judgment is to delim
it the scope of the issues .... ' [Citations.]" (FPI De
velopment, Inc. v. Nakashima (1991) 231 
Cal.App.3d 367, 381, 282 Cal.Rptr. 508, quoting 
Orange County Air Pollution Control Dist. v. Su
perior Court (1972) 27 Cal.App.3d 109, 113, 103 
Cal.Rptr. 410.) The pleadings are the "outer meas
ure of materiality in a summary judgment proceed
ing." (Ibid.) The summary judgment procedure " 
presupposes that the pleadings are adequate to put 
in issue a cause of action or defense thereto. 
[Citation.] However a pleading may be defective in 
failing to allege an element of a cause of action or 
in failing to intelligibly identify a defense thereto. 
In such a case, the moving party need not address a 
missing element or, obviously, respond to asser
tions which are unintelligible or make out no recog
nizable legal claim. The summary judgment pro
ceeding is thereby necessarily transmuted into a test 
of the pleadings and the summary judgment motion 
into a motion for judgment on the pleadings. In 
these circumstances it has been said that a defend
ant's 'motion for summary judgment necessarily in-
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eludes a test of the sufficiency of the complaint and 
as such is in legal effect a motion for judgment on 
the pleadings.' [Citation.]" (!d. at p. 382, 282 
Cal.Rptr. 508.) 

**66 In this case, the plaintiffs do not contend 
that anyone other than an employer is liable for em
ployment discrimination under FEHA or for viola
tion of the Family Rights Act. In fact, ~laintiffs 
pleaded that Cooper was their employer. N2 De
fendant's summary judgment motion adduced facts 
showing that plaintiffs were employed by Auburn 
Honda, rather than Cooper. The question *413 is 
whether the complaint contained sufficient factual 
allegations to inform the defendant that plaintiffs 
were seeking relief on the basis of Cooper's liability 
as an alter ego. We conclude it did not. 

FN2. In the previous section, we explained 
that plaintiffs' theory that Cooper was their 
employer is wrong. Plaintiffs' alter ego 
theory seeks to show not that Cooper was 
the employer, but that as the alter ego of 
the employer, he should be liable for its 
wrongdoing. 

[14][I5] Although California courts take a lib
eral view of inartfully drawn complaints, "[i]t re
mains essential ... that a complaint set forth the ac
tionable facts relied upon with sufficient precision 
to inform the defendant of what plaintiff is com
plaining, and what remedies are being sought." ( 
Signal Hill Aviation Co. v. Stroppe (I979) 96 
Cal.App.3d 627, 636, 158 Cal.Rptr. 178.) Fairness 
dictates that a complaint give the defendant suffi
cient notice of the cause of action stated to be able 
to prepare the case. ( Bradley v. Hartford Ace. & 

Indem. Co. (1973) 30 Cal.App.3d 818, 825, I 06 
Cal.Rptr. 7I8, overruled on another point in Silberg 
v. Anderson (1990) 50 Cal.3d 205, 2I2-2I3, 266 
Cal.Rptr. 638, 786 P.2d 365.) 

Auer v. Frank (1964) 227 Cal.App.2d 396, 403, 
38 Cal.Rptr. 684 (Auer ), noted a split of authority 
whether the alter ego doctrine must be pleaded in 
the complaint. Some cases say that it must be, while 

others state that if a defendant is charged with liab
ility, the denial of liability is sufficient to place the 
alter ego doctrine at issue. (Ibid.) Auer, supra, 
sided with those cases holding that the alter ego 
theory need not be pleaded in the complaint. (Ibid.) 

Having reviewed those cases holding that the 
alter ego doctrine need not be pleaded in the com
plaint, we conclude they were presented in a differ
ent posture than the case before us, and are not· 
compelling authority in this case. In Auer, supra, 
227 Cal.App.2d 396, 38 Cal.Rptr. 684, the com
plaint lacked alter ego allegations yet the case went 
to trial, and plaintiff's counsel informed the court 
during the opening statement that plaintiffs inten
ded to rely on an alter ego theory, that they had not 
been aware of such a theory when the complaint 
was filed, but had been made aware of the issue 
after taking depositions. (!d. at pp. 401-402, 38 
Cal.Rptr. 684.) The trial court allowed introduction 
of the alter ego evidence. 

Likewise in Pan Pacific Sash & Door Co. v. 
Greendale Park, Inc. (I958) I66 Cal.App.2d 652, 
654-655, 333 P.2d 802, cited in Auer, no alter ego 
allegations appeared in the complaint, but the case 
went to trial and alter ego evidence was admitted 
over objection. The court held that the charge of li
ability and denial was sufficient to authorize the re
ception of evidence on the alter ego theory, or that 
the reception of such evidence was not reversible 
error. (Id. at p. 655, 333 P.2d 802.) The court noted 
that the defendants were apprised in advance of tri
al that plaintiff intended to rely on the doctrine, that 
both defendants (in that case both were corpora
tions) were parties to the action and represented by 
the same counsel. (Jd. at p. 656, 333 P.2d 802.) The 
court concluded that "[u]nder these circumstances 
conceding that the plaintiffs complaint was *414 
deficient in the particular above referred to, it **67 
may not be said that defendants were misled to their 
prejudice by any variance between the pleading and 
the proof." (I d. at p. 657, 333 P.2d 802.) 

Also in Gordon v. Aztec Brewing Co. (1949) 33 
Cal.2d 5I4, 516, 203 P.2d 522, cited by Auer, 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 14 
194 Cai.App.4th 399, 125 Cai.Rptr.3d 56, 112 Fair Empi.Prac.Cas. (BNA) 33, II Cal. Daily Op. Serv. 4571, 2011 
Daily Journal D.A.R. 5433 
(Cite as: 194 Cal.App.4th 399, 125 Cal.Rptr.3d 56) 

supra, the appeal was after judgment upon a jury. 
verdict. Although the complaint did not allege alter 
ego, alter ego evidence was admitted and an alter 
ego instruction was given. (!d. at p. 521, 203 P.2d 
522.) In response to the argument that no alter ego 
relationship was pleaded, therefore it was not be
fore the trial court, the Court of Appeal reasoned 
that "even if the pleadings were to be considered 
deficient in this respect, it is clear that the defend
ant has not been misled to its prejudice by any vari
ance between pleadings and proof.. .. From the be
ginning of the proceedings it was prepared to main
tain, and did maintain throughout the trial, that the 
liabilities of the partnership could not be fastened 
upon the corporation." (Id. at p. 523, 203 P.2d 522.) 

Finally, in Marr v. Postal Union Life Ins. Co. 

(1940) 40 Cai.App.2d 673, 678, 105 P.2d 649, cited 
by Auer, supra, the case was tried to a jury, and al
ter ego evidence was presented. The court held that 
appellant had not been surprised or misled by 
presentation of the alter ego theory at trial. "Not 
having actually misled appellant to its prejudice in 
presenting its defense, the variance, if any, between 
the allegations of the complaint and the proof can
not be considered as a material variance." (Id. at p. 
681, 105 P.2d 649.) 

However, when the court is asked to take some 
action upon an alter ego theory at the pleadings 
stage, more is required than was pleaded here. For 
example, in Norins Realty Co. v. Consolidated Ab

stract & Title Guaranty Co. (1947) 80 Cai.App.2d 
879, 182 P.2d 593, the action against the corpora
tion was filed in Los Angeles County, where the in
dividual defendants resided. (Id. at pp. 879-880, 
182 P.2d 593.) Defendants' motion for change of 
venue to San Bernardino County, where the corpor
ation's principal place of business was located, was 
granted. The Court of Appeal affirmed, concluding 
that the action was not triable in Los Angeles 
County because although the individuals were 
named defendants, no facts were alleged from 
which alter ego liability could be inferred. (Id. at p. 
883, 182 P.2d 593.) "The allegation that a corpora-

tion is the alter ego of the individual stockholders 
is insufficient to justify the court in disregarding 
the corporate entity in the absence of allegations of 
facts from which it appears that justice cannot oth
erwise be accomplished." (Ibid.) 

In Sheard v. Superior Court (1974) 40 
Cai.App.3d 207, 114 Cai.Rptr. 743, the issue was 
whether service on the individual, out-of-state 
stockholder defendants should be quashed because 
the complaint did not allege sufficient facts to sup
port jurisdiction over them. The court found that 
neither the complaint nor the declaration in opposi
tion to the motion to quash contained *415 suffi
cient allegations to support the two requirements 
(unity of interest and inequitable result) to the ap
plication of the alter ego theory. (Id. at pp. 
211-212, 114Cai.Rptr. 743.) 

Here, even though the case arises on motion for 
summary judgment, it is in fact a pleading case be
cause the pleadings delimit the scope of the issues 
in a motion for summary judgment, and the ques
tion on appeal from this judgment is whether the al
ter ego theory was sufficiently pleaded to put it at 
issue for purposes of the summary judgment mo
tion. (See FPI Development, Inc. v. Nakashima, 

supra, 231 Cai.App.3d at p. 381, 282 Cai.Rptr. 
508.) 

**68 [16][17] A complaint must set forth the 
facts with sufficient precision to put the defendant 
on notice about what the plaintiff is complaining 
and what remedies are being sought. (Signal Hill 

Aviation Co., Inc. v. Stroppe, supra, 96 Cai.App.3d 
at p. 636, 158 Cai.Rptr. 178.) To recover on an alter 
ego theory, a plaintiff need not use the words "alter 
ego," but must allege sufficient facts to show a 
unity of interest and ownership, and an unjust result 
if the corporation is treated as the sole actor. (Vasey 

v. California Dance Co. (1977) 70 Cal.App.3d 742, 
749, 139 Cal.Rptr. 72.) An allegation that a person 
owns all of the corporate stock and makes all of the 
management decisions is insufficient to cause the 
court to disregard the corporate entity. (Meadows v. 

Emett & Chandler (1950) 99 Cal.App.2d 496, 499, 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 15 
l94 Cai.App.4th 399, 125 Cai.Rptr.3d 56, 112 Fair Empl.Prac.Cas. (BNA) 33, 11 Cal. Daily Op. Serv. 4571, 2011 
Daily Journal D.A.R. 5433 
(Cite as: 194 Cal.App.4th 399, 125 Cal.Rptr.3d 56) 

222 P.2d 145.) 

Here, the pertinent allegations of the com
plaints were: (1) that the plaintiffs were employed 
by Auburn Honda and Jay Cooper; (2) that Auburn 
Honda is a corporation; (3) that "Defendant Cooper 
is the sole owner of AUBURN HONDA, owning all 
of its stock and making all of its business decisions 
personally[;]" and (4) that all defendants were "the 
agents, servants and employees of their co
defendants, and in doing the things hereinafter al
leged were acting within the scope and authority as 
such agents, servants and employees and with the 
permission and consent of their co-defendants. All 
of said acts of each of the Defendants were author
ized by or ratified by their co-defendants." 

[ 18] These allegations neither specifically al
leged alter ego liability, nor alleged facts showing a 
unity of interest and inequitable result from treat
ment of the corporation as the sole actor. Further
more, although plaintiffs alleged Cooper was the 
employer, the complaint contains no allegations 
that he should be held liable for the corporation's 
wrongdoing. The essence of the alter ego doctrine 
is not that the individual shareholder becomes the 
corporation, but that the individual shareholder is 
liable for the actions of the corporation. (Mesler v. 
Bragg Management Co., supra, 39 Cal. 3d at p. 300, 
216 Cai.Rptr. 443, 702 P.2d 601.) For all other pur
poses, the separate corporate existence remains. (!d. 

at p. 301, 216 Cal.Rptr. 443, 702 P.2d 601.) 

*416 Because the alter ego theory was not ad
equately pleaded, Cooper had no burden to show 
that plaintiffs' alter ego claim could not be estab
lished. " Where a complaint does not state a cogniz
able claim, ... a defendant has no obligation to 
present evidence to negate a legally inadequate 
claim." (Hansra v. Superior Court (1992) 7 
Cai.App.4th 630, 638-639, 9 Cai.Rptr.2d 216.) 
Cooper therefore had no obligation to adduce evid
ence to negate an alter ego theory in his motion for 
summary judgment, and the trial court properly 
granted the motion. 

III 
Motion to Amend Complaint 

[ 19] Plaintiffs requested leave to amend their 
complaints to add alter ego allegations at the hear
ing on the summary judgment motions. They did 
not make an offer of proof in support of the request. 
Rather, they offered the facts tendered in opposition 
to the motion for summary judgment as grounds 
justifying an amendment. The trial court denied the 
motion of Leek, Borden and Buschmann to amend 
on the ground that even if the facts adduced in 
plaintiffs' opposition to the summary judgment mo
tion were true, they would not establish alter ego li
ability. The Leonardo court did not rule on the mo
tion to amend. Plaintiffs argue the trial court should 
have allowed amendment of the complaints. 

**69 " '[A] defendant's motion for summary 
judgment "necessarily includes a test of the suffi
ciency of the complaint.. .. " Motions for summary 
judgment in such situations [where the complaint 
does not state a cognizable claim] have otherwise 
been allowed as being in legal effect motions for 
judgment on the pleadings. [Citations.]' " (Hansra 
v. Superior Court, supra, 7 Cai.App.4th at p. 639, 9 
Cal.Rptr.2d 216.) Thus, in determining whether the 
trial court erred in denying the motions to amend 
the complaint, we treat the matter as if it arose on a 
motion for judgment on the pleadings. 

The standard of review for a motion for judg
ment on the pleadings is the same as that for a de
murrer. (Ellerbee v. County of Los Angeles (2010) 
187 Cai.App.4th 1206, 1213, 114 Cai.Rptr.3d 756.) 
When the trial court has sustained a demurrer 
without leave to amend, we must decide whether 
there is a reasonable possibility that the defect can 
be cured by amendment. (Blank v. Kirwan (1985) 
39 Cal.3d 311, 318, 216 Cai.Rptr. 718, 703 P.2d 
58.) If it can be, the trial court has abused its dis
cretion and we reverse. It is the plaintiffs burden to 
prove the reasonable possibility of curing the defect 
by amendment. (Ibid.) 

[20] In this case we may look to the papers 
plaintiffs adduced in opposition to the summary 
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judgment motion to determine whether there is a 
"reasonable *417 possibility" they will be able to 
amend to state a claim against Cooper on an alter 
ego theory. "[W]here the parties have had sufficient 
opportunity adequately to develop their factual 
cases through discovery and the defendant has 
made a sufficient showing that the plaintiffs action 
has no merit, in order to avert summary judgment 
the plaintiff must produce substantial responsive 
evidence sufficient to establish the existence of a 
triable issue of material fact on the issues raised by 
the plaintiffs causes of action." (Eisenberg v. 
Alameda Newspapers, Inc. (1999) 74 Cal.App.4th 
1359, 1376, 88 Cal.Rptr.2d 802.) Plaintiffs made no 
offer of proof. As noted, they sought to rely on the 
facts tendered in opposition to the motion for sum
mary judgment. We may assume that plaintiffs un
derstood their burden in this regard and that they 
proffered all the facts made available to them 
through discovery to show the existence of an alter 
ego claim. 

To succeed on their alter ego claim, plaintiffs 
must be able to show: (I) such a unity of interest 
and ownership between the corporation and its 
equitable owner that no separation actually exists, 
and (2) an inequitable result if the acts in question 
are treated as those of the corporation alone. (Son
ora Diamond, supra, 83 Cal.App.4th at p. 538, 99 
Cal.Rptr.2d 824.) 

[21] Several factors are to be considered in ap
plying the doctrine, among them are: 
'[c]ommingling of funds and other assets, failure to 
segregate funds of the separate entities, and the un
authorized diversion of corporate funds or assets to 
other than corporate uses; ... the treatment by an in
dividual of the assets of the corporation as his own; 
... the failure to obtain authority to issue stock or to 
subscribe to or issue the same; ... the holding out by 
an individual that he is personally liable for the 
debts of the corporation; ... the failure to maintain 
minutes or adequate corporate records ... ; sole own
ership of all of the stock in a corporation by one in
dividual or the members of a family; ... the failure 

to adequately capitalize a corporation; the total ab
sence of corporate assets, and undercapitalization; 
... the use of a corporation as a mere shell, instru
mentality or conduit for a single venture or the 
business of an individual or another corporation; ... 
the concealment and misrepresentation of the iden
tity **70 of the responsible ownership, manage
ment and financial interest, or concealment of per
sonal business activities; ... the disregard of legal 
formalities and the failure to maintain arm's length 
relationships among related entities; . .. the use of 
the corporate entity to procure labor, services or 
merchandise for another person or entity; ... the di
version of assets from a corporation by or to a 
stockholder or other person or entity, to the detri
ment of creditors, or the manipulation of assets and 
liabilities between entities so as to concentrate the 
assets in one and the liabilities in another; ... the 
contracting with another with intent to avoid per
formance by use of a corporate entity as a shield 
against personal liability, or the use of a corpora
tion as a subterfuge of illegal transactions; ... and 
*418 the formation and use of a corporation to 
transfer to it the existing liability of another person 
or entity.' ... [~] This long list of factors is not ex
haustive. The enumerated factors may be con
sidered '[a]mong' others 'under the particular cir
cumstances of each case.' " (Morrison Knudsen 
Corp. v. Hancock, Rothert & Bunshojt, LLP (1999) 
69 Cal.App.4th 223, 249-250, 81 Cal.Rptr.2d 425, 
quoting Associated Vendors, Inc. v. Oakland Meat 
Co. (1962) 210 Cal.App.2d 825, 838-840, 26 
Cal.Rptr. 806.) 

[22][23] Plaintiffs have proffered evidence to 
support only two of the above factors, that Cooper 
was the sole owner of all of the stock in the corpor
ation, and that corporate formalities were disreg
arded_FN3 Nevertheless, no single factor is determ
inative and the result depends on the circumstances 
of each particular case. (Zoran Corp. v. Chen 
(2010) 185 Cal.App.4th 799, 812, 110 Cal.Rptr.3d 
597; Baize v. Eastridge Companies (2006) 142 
Cal.App.4th 293, 302, 47 Cai.Rptr.3d 763.) Wheth
er a party is liable under an alter ego theory is a 
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question of fact. (Zoran, supra, at p. 811, 110 
Cal.Rptr.3d 597.) 

FN3. Deanna Keck, the corporate secret
ary, did not recall participating in any cor
porate meetings. 

While plaintiffs arguably adduced sufficient 
facts to show a unity of interest and ownership, in 
order to recover under a theory of alter ego liability 
they also would have to show an inequitable result 
if Cooper and the corporation are not treated as one 
in the same. Difficulty in enforcing a judgment 
does not alone satisfy this element. (Sonora Dia
mond, supra, 83 Cal.App.4th at p. 539, 99 
Cal.Rptr.2d 824.) There also must be some conduct 
amounting to bad faith that makes it inequitable for 
Cooper to hide behind the corporate form. (Ibid.) 

Plaintiffs have proffered no evidence to support 
this element. All they offer on appeal is their argu
ment that Cooper might raid the corporate coffers, 
based upon the fact that he raised the dealership's 
rent substantially between 2004 and 2006. There is 
no evidence regarding the corporation's financial 
situation, or the amount or nature of corporate as
sets, or whether the corporation is adequately capit
alized. There is no evidence the corporation was a 
mere sham or shell. There is no evidence Cooper 
has diverted assets from the corporation to avoid 
paying creditors. In short, there is nothing to indic
ate that plaintiffs, if successful against the corpora
tion, will not be able to collect on any judgment 
against the corporation. Absent such evidence, 
plaintiffs cannot show that the result will be in
equitable, and have not stated the second element of 
an alter ego claim. The trial court acted within its 
discretion when it denied the motion to amend. 

**71 [24] A claim based upon an alter ego the
ory is not itself a claim for substantive relief. *419( 
Hennessey's Tavern, Inc. v. American Air Filter Co. 
(1988) 204 Cal.App.3d 1351, 1359, 251 Cal.Rptr. 

859.) It is a procedural device by which courts will 
disregard the corporate entity in order to hold the 
alter ego individual liable on the obligations of the 

corporation. (Ibid.) Because it is not a substantive 
claim that has been decided, we do not necessarily 
rule out the possibility that plaintiffs could still re
cover from Cooper individually if they obtain a 
judgment that the corporation is unable to satisfy. 

[25][26] Under some circumstances a judgment 
against a corporation may be amended to add a 
nonparty alter ego as a judgment debtor. (Hall, 
Goodhue, Haisley & Barker, Inc. v. Marconi Conf. 
Center Bd. (1996) 41 Cal.App.4th 1551, 1555, 49 
Cal.Rptr.2d 286; Code Civ. Proc., § 187.) "This is 
an equitable procedure based on the theory that the 
court is not amending the judgment to add a new 
defendant but is merely inserting the correct name 
of the re~l defendant." (NEC Electronics, Inc. v. 
Hurt (1989) 208 Cal.App.3d 772, 778, 256 
Cal.Rptr. 441.) It is also possible for a party to 
bring a wholly separate action against the individu
al to enforce a prior judgment against the corpora
tion on an alter ego theory. (Brenelli Amedeo, 
S.P.A. v. Bakara Furniture, Inc. (1994) 29 
Cal.App.4th 1828, 1840, 35 Cal.Rptr.2d 348.) 

IV 
Attorney Fees 

[27] The trial court awarded attorney fees to 
defendant in both actions. Government Code sec
tion 12965, subdivision (b) authorizes an award of 
reasonable attorney fees and costs to the prevailing 
party in an action brought under FEHA. The section 
states in pertinent part: "In actions brought under 
this section, the court, in its discretion, may award 
to the prevailing party reasonable attorney fees and 
costs, including expert witness fees, except where 
the action is filed by a public agency or a public of
ficial, acting in an official capacity." 

[28][29] Despite this statutory authorization al

lowing attorney fees to either party that prevails, 
California courts have interpreted the statute in ac

cordance with the principles developed by federal 
courts in employment discrimination claims, to the 
effect that a prevailing defendant in an employment 
discrimination action cannot recover attorney fees 
unless the action was unreasonable, frivolous, mer-
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itless or vexatious. (Cummings v. Benco Building 

Services (1992) 11 Cal.App.4th 1383, 1386-1387, 
15 Cal.Rptr.2d 53 (Cummings); Mangano v. Verity, 
Inc. (2008) 167 Cal.App.4th 944, 951, 84 
Cal.Rptr.3d 526; Rosenman v. Christensen, Miller, 
Fink, Jacobs, Glaser, Wei! & Shapiro (2001) 91 
Cal.App.4th 859, 865-866, 110 Cal.Rptr.2d 903 ( 
Rosenman ).) This standard is in contrast to that ap
plied to a prevailing *420 plaintiff, who should or
dinarily recover absent special circumstances ren
dering such an award unjust. (Cummings, supra, 11 
Cal.App.4th atp. 1387, 15 Cal.Rptr.2d 53.) 

The policy behind this disparate treatment with 
respect to the recovery of attorney fees is to " 
'make it easier for a plaintiff of limited means to 
bring a meritorious suit[,]' " while serving " 'to de
ter the bringing of lawsuits without foundation,' 'to 
discourage frivolous suits,' and 'to diminish the 
likelihood of unjustified suits being brought.' " ( 
Christiansburg Garment Co. v. EEOC (1978) 434 
U.S. 412, 420, 98 S.Ct. 694, 699-700, 54 L.Ed.2d 
648, 656 (Christiansburg).) 

[30] As explained by the Supreme Court, "In 
applying these criteria, it is **72 important that a 
district court resist the understandable temptation to 
engage in post hoc reasoning by concluding that, 
because a plaintiff did not ultimately prevail, his 
action must have been unreasonable or without 
foundation. This kind of hindsight logic could dis
courage all but the most airtight claims, for seldom 
can a prospective plaintiff be sure of ultimate suc
cess." (Christiansburg, supra, 434 U.S. at pp. 
421--422, 98 S.Ct. at p. 700, 54 L.Ed.2d at p. 657.) 
A meritless case in this context is one that is 
groundless or without a legal or factual basis. (!d. at 
pp. 420--421, 98 S.Ct. at pp. 699-700, 54 L.Ed.2d 
at p. 656.) 

[31][32] The trial court is required to make 
written findings when awarding attorney fees to de
fendants. (Rosenman, supra, 91 Cal.App.4th at p. 
868, 110 Cai.Rptr.2d 903 [imposing a 
"nonwaivable requirement" that trial courts make 
written findings in every case awarding attorney 

fees in favor of defendants in FEHA actions].) Such 
a requirement ensures that fees are awarded only in 
the rare cases envisioned by Christiansburg. (Ibid.) 
If no findings are made, we must reverse and re
mand absent a determination that no findings sup
porting the order reasonably could be made. (Ibid.) 

In the Leonardo case, the trial court's tentative 
ruling, which apparently became the final ruling, 
made the finding that Leonardo's complaint against 
Cooper "was frivolous, unreasonable, and ground
less given the rulings in Reno v. Baird ( 1998) 18 
C[al.]4[th] 640 [76 Cal.Rptr.2d 499, 957 P.2d 
1333) and Janken v. GM Hughes (1996) 46 
C[ai.]A[pp.]4th 55 [53 Cai.Rptr.2d 741]. Plaintiff's 
attorney is an admittedly experienced employment 
attorney who was aware of these cases at the time 
the complaint was filed." No written findings were 
made in the other case. 

The findings in the Leonardo case relate to the 
fact that Cooper was not the employer. Leonardo 
argued below, as all plaintiffs do here, that Cooper 
was the actual employer based upon the amount of 
control he exercised over the employees. While we 
disagree that control of the employees is the proper 
test, the argument was a legitimate one. Further
more, the problem with plaintiffs' alter ego theory 
on summary judgment was not that there was no 
*421 legal or factual basis to hold Cooper individu
ally liable. There was, in fact, evidence relevant to 
some aspects of an alter ego theory, including the 
fact that Cooper owned all of the corporate stock, 
was the president of the corporation, and made all 
of the management decisions. However, there was 
no evidence of bad faith, or even inequitable res
ult-even assuming alter ego liability was ad
equately pled. 

Also because of such evidence, plaintiffs' argu
ment that their motion to amend should have been 
granted is not completely groundless. The fact that 
plaintiffs did not develop sufficient evidence to 
show that an inequitable result would follow absent 
the application of the alter ego doctrine does not 
mean that the action had absolutely no basis in fact. 
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This case is dissimilar to others that have awar
ded attorney fees where, for example, the employee 
lied about having been subjected to discrimination ( 
Saret-Cook v. Gilbert, Kelly, Crowley & Jennett 
(1999) 74 Cal.App.4th 1211, 88 Cal.Rptr.2d 732), 
or where the employee had signed a release of all 
claims, including a FEHA discrimination claim, in 
exchange for the payment of money (Linsley v. 
Twentieth Century Fox Film Corp. {1999) 75 
Cal.App.4th 762, 89 Cal.Rptr.2d 429), or where 
there was absolutely no evidence to support the em
ployee's claims of discrimination. (Villanueva v. 
City of Colton (2008) 160 Cal.App.4th 1188, 1200, 
73 Cal.Rptr.3d 343.) 

**73 We therefore conclude that the actions 
were not completely groundless, frivolous, unreas
onable or without foundation. We shall reverse the 
award of attorney fees against the employees. 

IV 
Motion for Sanctions on Appeal 

[33] Cooper has also filed a motion for sanc
tions for filing a frivolous appeal in each case. He 
claims attorney fees and costs in the amount of 
$12,045.48 for the Leek, Borden, and Buschmann 
appeal. He claims attorney fees and costs in the 
amount of $9,614.85 for the Leonardo appeal. 

Code of Civil Procedure section 907 provides 
that we may award sanctions if it appears the appeal 
was frivolous or taken solely for delay. The Su
preme Court has defined a frivolous appeal as one 
that "is prosecuted for an improper motive-to har
ass the respondent or delay the effect of an adverse 
judgment-or when it indisputably has no mer
it-when any reasonable attorney would agree that 
the appeal is totally and completely without merit." 
(In reMarriage ofF/aherty (1982) 31 Cal.3d 637, 
650, 183 Cal.Rptr. 508, 646 P.2d 179.) The court 
stressed that an appeal is not frivolous simply *422 
because it is without merit. {Ibid.) Sanctions are in
tended to prevent "indefensible conduct [,]" but not 
to deter the "vigorous assertion of clients' rights." ( 
!d. at p. 648, 183 Cal.Rptr. 508, 646 P.2d I 79.) 

There is no evidence that this appeal was taken 
solely to harass or delay. Since we are reversing 
that portion of the judgment that awarded attorney 
fees, the appeal is obviously not totally and com
pletely without merit. Furthermore, even as to that 
portion of the judgment we affirm, the appeal is not 
one that any reasonable attorney would agree is 
totally and completely devoid of merit. We there
fore deny Cooper's motions for sanctions on appeal. 

DISPOSITION 
The portions of the judgments awarding attor

ney fees to Cooper are reversed. In all other re
spects the summary judgments are affirmed. Re
spondent's motions for sanctions on appeal are 
denied. The parties shall bear their own costs on ap
peal. 

We concur: RAYE, P.J., and HULL, J. 

Cal.App. 3 Dist.,2011. 
Leek v. Cooper 
194 Cal.App.4th 399, 125 Cal.Rptr.3d 56, 112 Fair 
Empl.Prac.Cas. (BNA) 33, 11 Cal. Daily Op. Serv. 
4571, 2011 Daily Journal D.A.R. 5433 
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Supreme Court of the United States 
Aaron LINDH, Petitioner, 

v. 
James P. MURPHY, Warden. 

No. 96-6298. 
Argued April 14, 1997. 
Decided June 23, 1997. 

After his sentences were reinstated by state Su
preme Court, 161 Wis.2d 324, 468 N.W.2d 168, in
mate sought federal habeas relief. The United 
States District Court for the Eastern District of Wis
consin, Rudolph T. Randa, J., denied relief, and in
mate appealed. The Court of Appeals, Easterbrook, 
Circuit Judge, 96 F.3d 856, affirmed, and inmate 
petitioned for certiorari. The Supreme Court, 
Justice Souter, held that amendments to habeas cor
pus statute by Antiterrorism and Effective Death 
Penalty Act (AEDP A) did not apply to inmate's 
pending noncapitai case. 

Reversed and remanded. 

Chief Justice Rehnquist filed dissenting opin
ion, in which Justice Scalia, Justice Kennedy, and 
Justice Thomas joined. 

West Headnotes 

[1] Statutes 361 €;:::::>278.1 

36 I Statutes 
3 6 I VI Construction and Operation 

3 6 I VI(D) Retroactivity 

36 I k278. I k. In General. Most Cited 
Cases 

(Formerly 361k263) 
Judicial default rule governing retroactivity for 

purposes of determining ultimate temporal reach of 
new statute, which on its face could apply to litiga
tion of events that occurred before it was enacted, 
did not apply to exclusion of all other standards of 

statutory interpretation; although default rule would 
deny application when retroactive effect would oth
erwise result, other construction rules may apply to 
remove even possibility of retroactivity. 

[2] Statutes 361 €;:::::>278.1 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361 k278.1 k. In General. Most Cited 

Cases 
(Formerly 361k263) 
Normal rules of statutory construction apply in 

determining whether statute's terms would produce 
retroactive effect, and in determining statute's tem
poral reach generally. 

[3] Statutes 361 €;:::::>278.17 

361 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
361k278.17 k. Amendatory Acts. Most 

Cited Cases 
(Formerly 92k190) 

Statutes 361 €;:::::>234.5 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
36ik234.5 k. Prospective Operation. Most 

Cited Cases 
If application of statutory term in amendment 

would be retroactive as to party, term will not be 
applied, even if, in absence of retroactive effect, 
term might be applicable; if it would be prospect
ive, particular degree of prospectivity intended will 
be identified in normal course to determine whether 
term does apply to party. 

[4] Habeas Corpus 197 €;:::::>205 

197 Habeas Corpus 
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197I In General 
197I(A) In General 

197I(A)l Nature of Remedy in General 
197k205 k. Constitutional and Stat

utory Provisions. Most Cited Cases 
Amendments to habeas corpus statute by Anti

terrorism and Effective Death Penalty Act 
(AEDP A) did not apply to pending noncapital 
cases; AEDP A created entirely new chapter for 
habeas proceedings in capital cases, with special 
rules favorable to states that meet certain condi
tions, that expressly applied to pending cases, so 
that, by negative implication, amendments were 
meant to apply only to those noncapital cases filed 
after enactment. 28 U.S.C.A. § 2254(b). 

[5] Statutes 361 €=>278.17 

361 Statutes 
361VI Construction and Operation 

361 VI(D) Retroactivity 
36lk278.17 k. Amendatory Acts. Most 

Cited Cases 
(Formerly 36lk270) 
If statutory amendment were merely procedural 

in strict sense, natural expectation would be that it 
would apply to pending cases. 

[6] Statutes 361 €=>185 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
36lkl80 Intention ofLegislature 

361 k 185 k. Implications and Infer
ences. Most Cited Cases 

Negative implications raised by disparate pro
visions are strongest when portions of statute 
treated differently had already been joined together 
and were being considered simultaneously when 
language raising implication was inserted. 

FN* 
**2060 Syllabus 

FN* The syllabus constitutes no part of the 

opinion of the Court but has been prepared 

by the Reporter of Decisions for the con
venience of the reader. See United States v. 
Detroit Timber & Lumber Co., 200 U.S. 
321,337,26 S.Ct. 282,287,50 L.Ed. 499. 

Wisconsin tried petitioner Lindh on noncapital 
murder and attempted murder charges. In response 
to his insanity defense, the State called a psychiat
rist who had examined Lindh but who had come un
der criminal investigation for sexual exploitation of 
patients before the trial began. Lindh's attempt to 
question the doctor about that investigation in 
hopes of showing the doctor's interest in currying 
favor with the State was barred by the trial court, 
and Lindh was convicted. He was denied relief on 
his direct appeal, in which he claimed a violation of 
the Confrontation Clause. He raised that claim 
again in a federal habeas corpus application, which 
was denied, and he promptly appealed. Shortly after 
oral argument before the Seventh Circuit, the Anti
terrorism and Effective Death Penalty Act of 1996 
(Act) amended the federal habeas statute. Follow
ing an en bane rehearing to consider the Act's im
pact, the court held that the amendments to chapter 
153 of Title 28, which governs all habeas proceed
ings, generally apply to cases pending on the date 
of enactment; that applying the new version of 28 
U.S.C. § 2254(d)-which governs standards affecting 
entitlement to relief-to pending cases would not 
have a retroactive effect barring its application un
der Landgrafv. US! Film Products, 511 U.S. 244, 
114 S.Ct. 1483, 128 L.Ed.2d 229, because it would 
not attach new legal consequences to events preced
ing enactment; and that the statute applied to 
Lindh's case. 

Held: Since the new provisions of chapter 153 
generally apply only to cases filed after the Act be
came effective, they do not apply to pending non
capital cases such as Lindh's. Pp. 2062-2068. 

(a) Wisconsin errs in arguing that whenever a 
new statute on its face could apply to the litigation 
of events preceding enactment, there are only two 
alternative sources of rules to determine its ultimate 
temporal reach: either Congress's express command 
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or application of the Landgraf default rule govern
ing retroactivity. Normal rules of construction ap
ply in determining a statute's temporal reach gener

. ally and whether a statute's terms would produce a 
retroactive effect. Although Landgraf's rule would 
deny application when a retroactive effect would 
otherwise result, other construction rules may apply 
to remove even the possibility of retroactivity (as 
by rendering the statutory provision *321 wholly 
inapplicable to a particular case), as Lindh argues 
the recognition of a negative implication would do 
here. Pp. 2062-2063. 

(b) The statute reveals Congress's general in
tent to apply the chapter 153 amendments only to 
cases filed after its enactment. The Act revised 
chapter 153 for all habeas proceedings. Then § 107 
of the Act created an entirely new chapter 154 for 
habeas proceedings in capital cases, with special 
rules favorable to those States that meet certain 
conditions. Section 107(c) expressly applies chapter 
154 to pending cases. The negative implication is 
that the chapter 153 amendments were meant to ap
ply only to cases filed after enactment. If Congress 
was reasonably concerned to ensure that chapter 
154 applied to pending cases, only a different 
**2061 intent explains the fact that it did not enact 
a similar provision for chapter 153. Had the 
chapters evolved separately and been joined togeth
er at the last minute, after chapter 154 had acquired 
its mandate, there might have been a possibility that 
Congress intended the same rule for each chapter, 
but was careless in the rough-and-tumble. But those 
are not the circumstances here: § 107(c) was added 
after the chapters were introduced as a single bill. 
Section 1 07( c)'s insertion thus illustrates the famili
ar rule that negative implications raised by dispar
ate provisions are strongest when the portions of a 
statute treated differently had already been joined 
together and were being considered simultaneously 
when the language raising the implication was in
serted. See Field v. Mans, 516 U.S. 59, 116 S.Ct. 
437, 133 L.Ed.2d 351. Respondent's one competing 
explanation-that § 107(c) was intended to fix an 
ambiguity over when a State would qualify for 

chapter !54's favorable rules-is too remote to dis
place the straightforward inference that chapter 153 
was not meant to apply to pending cases. Finally, 
while new § 2264(b)-which was enacted within 
chapter 154 and provides that new §§ 2254(d) and 
(e) in chapter 153 would apply to pending chapter 
154 cases-does not speak to the present issue with 
flawless clarity, it tends to confirm the interpreta
tion of § 1 07( c) adopted here. It shows that Con
gress assumed that in the absence of§ 2264(b), new 
§§ 2254(d) and (e) would not apply to pending 
cases. Pp. 2063-2068. 

96 F.3d 856 (C.A.7), reversed and remanded. 

SOUTER, J., delivered the opinion of the 
Court, in which STEVENS, O'CONNOR, GINS
BURG, O'CONNOR, GINSBURG, and BREYER, 
JJ., joined. REHNQUIST, C.J., FILED A DIS
SENTING OPINION, IN WHICH SCALIA, 
KENNEDY, KENNEDY AND THOMAS, JJ., 
JOINED, POST, P. 2068. 
James S. Liebman, New York City, for petitioner. 

*322 Sally L. Wellman, Madison, WI, for respond
ent. 

For U.S. Supreme Court briefs, see:1997 WL 82672 
(Pet.Brief) 1997 WL 126151 (Resp.Brief) 1997 WL 
163976 (Reply.Brief) 

Justice SOUTER delivered the opinion of the 
Court. 

The Antiterrorism and Effective Death Penalty 
Act of 1996, 110 Stat. 1214, signed into law on 
April 24, 1996, enacted the present 28 U.S.C. § 
2254( d) (1994 ed., Supp.II). The issue in this case 
is whether that new section of the statute dealing 
with petitions for habeas corpus governs *323 ap
plications in noncapital cases that were already 
pending when the Act was passed. We hold that it 
does not. 

Wisconsin tried Aaron Lindh on multiple 
charges of murder and attempted murder. In re-
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sponse to his insanity defense, the State called a 
psychiatrist who had spoken with Lindh immedi
ately after the killings but had later, and before 
Lindh's trial, come under criminal investigation by 
the State for sexual exploitation of some of his pa
tients. Although, at trial, Lindh tried to ask the psy
chiatrist about that investigation, hoping to suggest 
the witness's interest in currying favor with the 
State, the trial court barred the questioning. Lindh 
was convicted. 

On direct appeal, Lindh claimed a violation of 
the Confrontation Clause of the National Constitu
tion, but despite the denial of relief, Lindh sought 
neither review in this Court nor state collateral re
view. Instead, on July 9, 1992, he filed a habeas 
corpus application in the United States District 
Court, in which he again argued his Confrontation 
Clause claim. When relief was denied in October 
1995, Lindh promptly appealed to the Seventh Cir
cuit. Shortly after oral argument there, however, the 
federal habeas statute was amended, and the Sev
enth Circuit ordered Lindh's case be reheard en 
bane to see whether the new statute applied to 
Lindh and, if so, how his case should be treated. 

The Court of Appeals held that the Act's 
amendments to chapter I 53 of Title 28 generally 
did apply to cases pending on the date of enact
ment. 96 F .3d 856, 863 ( 1996). Since the court did 
not read the statute as **2062 itself answering the 
questions whether or how the newly amended ver
sion of§ 2254(d) would apply to pending applica
tions like Lindh's, id., at 861-863, it turned to this 
Court's recent decision in Landgraf v. US! Film 

Products, 511 U.S. 244, I 14 S.Ct. 1483, 128 
L.Ed.2d 229 (1994 ). Landgraf held that, where a 
statute did not clearly mandate an application with 
retroactive effect, a court had to determine*324 
whether applying it as its terms ostensibly indicated 
would have genuinely retroactive effect; if so, the 
judicial presumption against retroactivity would bar 
its application. The Seventh Circuit concluded that 
applying the new § 2254(d) to cases already 
pending would not have genuinely retroactive ef-

feet because it would not attach "new legal con
sequences" to events preceding enactment, and the 
court held the statute applicable to Lindh's case. 96 
F.3d, at 863-867 (citing Landgraf, supra, at 270, 
114 S.Ct., at 1499-1500). On the authority of the 
new statute, the court then denied relief on the mer
its. 96 F.3d, at 868-877. 

The Seventh Circuit's decision that the new 
version of § 2254(d) applies to pending, chapter 
153 cases conflicts with the holdings of Edens v. 
Hannigan, 87 F .3d 1109, 1112, n. 1 (C.A.lO 1996), 
Boria v. Keane, 90 F.3d 36, 37-38 (C.A.2 1996) 
(per curiam), and Jeffries v. Wood, 114 F.3d 1484 
(C.A.9 1997). In accord with the Seventh Circuit is 
the § 2253(c) case of Hunter v. United States, 101 
F.3d 1565, 1568-1573 (C.A.ll 1996) (en bane) 
(relying on Lindh to hold certain amendments to 
chapter 153 applicable to pending cases). We gran
ted certiorari limited to the question whether the 
new § 2254(d) applies to Lindh's case, 519 U.S. 
1074, 117 S.Ct. 726, 136 L.Ed.2d 643 (1996), and 
we now reverse. 

II 
[ 1] Before getting to the statute itself, we have 

to address Wisconsin's argument that whenever a 
new statute on its face could apply to the litigation 
of events that occurred before it was enacted, there 
are only two alternative sources of rules to determ
ine its ultimate temporal reach: either an "express 
command" from Congress or application of our 
Landgraf default rule. In Landgraf, we said: 

"When a case implicates a federal statute en
acted after the events in suit, the court's first task 
is to determine whether Congress has expressly 
prescribed the statute's proper reach. If Congress 
has done so, of course, there is no need to resort 
to judicial default *325 rules. When, however, 
the statute contains no such express command, 
the court must determine whether the new statute 
would have retroactive effect.... If the statute 
would operate retroactively, our traditional pre
sumption teaches that it does not govern absent 
clear congressional intent favoring such a result." 
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Landgraf, supra, at 280, 114 S.Ct., at 1505. 

Wisconsin insists that this language means that, 
in the absence of an express command regarding 
temporal reach, this Court must determine that tem
poral reach for itself by applying its judicial default 
rule governing retroactivity, to the exclusion of all 
other standards of statutory interpretation. Brief for 
Respondent 9-14; see also Hunter v. United States, 
supra, at 1569 (suggesting that Landgraf may have 
announced a general clear-statement rule regarding 
the temporal reach of statutes). 

Wisconsin's reading, however, ignores context. 
The language quoted disposed of the question 
whether the practice of applying the law as it stands 
at the time of decision represented a retreat from 
the occasionally conflicting position that retroactiv
ity in the application of new statutes is disfavored. 
The answer given was no, and the presumption 
against retroactivity was reaffirmed in the tradition
al rule requiring retroactive application to be sup
ported by a clear statement. Landgraf thus referred 
to "express command [s]," "unambiguous direct
ive[s]," and the like where it sought to reaffirm that 
clear-statement rule, but only there. See Landgrafv. 
US! Film Products, 511 U.S., at 263, 114 S.Ct., at 
1495-1496 ("unambiguous directive" is necessary 
to authorize "retroactive application"); id., at 264, 
114 S.Ct., at 1496 (statutes "will not be construed 
to have retroactive effect unless their language re
quires this result" (internal quotation marks and 
citation omitted)); id., at 272-273, 114 S.Ct., at 
1501 ("Requiring clear intent assures that Congress 
itself has affirmatively considered the potential un
fairness of retroactive**2063 application"); id., at 
286, 114 S.Ct., at 1508 (finding "no clear evidence 
of congressional intent" to rebut the "presumption 
*326 against statutory retroactivity"); id., at 286, 
114 S.Ct., at 1508 (SCALIA, J., concurring in judg
ment) (agreeing that "a legislative enactment affect
ing substantive rights does not apply retroactively 
absent clear statement to the contrary"). 

[2][3] In determining whether a statute's terms 
would produce a retroactive effect, however, and in 

determining a statute's temporal reach generally, 
our normal rules of construction apply. Although 
Landgraf 's default rule would deny application 
when a retroactive effect would otherwise result, 
other construction rules may apply to remove even 
the possibility of retroactivity (as by rendering the 
statutory provision wholly inapplicable to a particu
lar case), as Lindh argues the recognition of a neg
ative implication would do here. In sum, if the ap
plication of a term would be retroactive as to Lindh, 
the term will not be applied, even if, in the absence 
of retroactive effect, we might find the term applic
able; if it would be prospective, the particular de
gree of prospectivity intended in the Act will be 
identified in the normal course in order to determ
ine whether the term does apply to Lindh. 

III 
[ 4] The statute reveals Congress's intent to ap

ply the amendments to chapter 153 only to such 
cases as were filed after the statute's enactment 
(except where chapter 154 otherwise makes select 
provisions of chapter 153 applicable to pending 
cases). Title I of the Act stands more or less inde-

. FN1 . .d. pendent of the Act's other tttles m provt mg 
for the revision of federal habeas practice and does 
two main things. First, in § § 101-106, it amends § 

2244 and§§ 2253-2255 of chapter 153 of Title 28 
of the United States Code, governing all habeas 
corpus proceedings in the federal courts. FN2 11 0 
Stat. 1217-1221.*327 Then, for habeas proceedings 
against a State in capital cases, § 107 creates an en
tirely new chapter 154 with special rules favorable 
to the state party, but applicable only if the State 
meets certain conditions, including provision for 
appointment of postconviction counsel in state pro
ceedings_FN3 110 Stat. 1221-1226. In§ 107(c), the 
Act provides that "Chapter 154 ... shall apply to 
cases pending on or after the date of enactment of 
this Act." 110 Stat. 1226. 

FNI. The other titles address such issues 
as restitution to victims of crime (Title II), 
various aspects of international terrorism 
(Titles II, III, IV, VII, VIII), restrictions on 
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various kinds of weapons and explosives 
(Titles V and VI), and miscellaneous items 
(Title IX). See 110 Stat. 1214-1217. 

FN2. Section 103 also amends Rule 22 of 
the Federal Rules of Appellate Procedure. 
110 Stat. 1218. 

FN3. Section 108 further adds a "technical 
amendment" regarding expert and investig
ative fees for the defense under 21 U.S.C. 
§ 848(q). 110 Stat. 1226. 

[5] We read this provision of § 107(c), ex
pressly applying chapter 154 to all cases pending at 
enactment, as indicating implicitly that the amend
ments to chapter 153 were assumed and meant to 
apply to the general run of habeas cases only when 
those cases had been filed after the date of the Act. 
The significance of this provision for application to 
pending cases becomes apparent when one realizes 
that when chapter 154 is applicable, it will have 
substantive as well as purely procedural effects. If 
chapter 154 were merely procedural in a strict sense 
(say, setting deadlines for filing and disposition, see 
28 U.S.C. §§ 2263, 2266 (1994 ed., Supp.II); 110 
Stat. 1223, 1224-1226), the natural expectation 
would be that it would apply to pending cases. 
Landgraf, supra, at 275, 114 S.Ct., at 1502 (noting 
that procedural changes "may often be applied in 
suits arising before their enactment without raising 
concerns about retroactivity"). But chapter 154 
does more, for in its revisions of prior law to 
change standards of proof and persuasion in a way 
favorable to a State, the statute goes beyond "mere" 
procedure to affect substantive entitlement to relief. 
See 28 U.S.C. § 2264(b) (1994 ed., Supp.II), 110 
Stat. 1223 (incorporating revised legal standard of 
new§ 2254(d)). Landgraf did not speak to the rules 

for determining the temporal reach of such a statute 
(having no need to do so). While the statute might 
not have a true retroactive effect, neither was it 
clearly "procedural" so **2064 as to fall within the 
*328 Court's express (albeit qualified) approval of 
applying such statutes to pending cases. Since 
Landgrafwas the Court's latest word on the subject 

when the Act was passed, Congress could have 
taken the opinion's cautious statement about pro
cedural statutes and its silence about the kind of 
provision exemplified by the new § 2254( d) as 
counseling the wisdom of being explicit if it wanted 
such a provision to be applied to cases already 
pending. While the terms of § 107(c) may not 
amount to the clear statement required for a man
date to apply a statute in the disfavored retroactive 
way,FN4 they do serve to make it clear as a general 

matter that *329 chapter 154 applies to pending 
cases when its terms fit those cases at the particular 
procedural points they have reached. (As to that, of 
course, there may well be difficult issues, and it 
may be that application of Landgraf's default rule 
will be necessary to settle some of them.) 

FN4. In United States v. Nordic Village, 
Inc., 503 U.S. 30, 34-37, 112 S.Ct. 1011, 
1014-1016, 117 L.Ed.2d 181 (1992), this 
Court held that the existence of "plausible" 
alternative interpretations of statutory lan
guage meant that that language could not 
qualify as an "unambiguous" expression of 
a waiver of sovereign immunity. And cases 
where this Court has found truly 
"retroactive" effect adequately authorized 
by a statute have involved statutory lan
guage that was so clear that it could sustain 
only one interpretation. See Graham v. 
Goodcell, 282 U.S. 409, 416-420, 51 S.Ct. 
186, 189-190, 75 L.Ed. 415 (1931) 
(holding that a statutory provision "was 
manifestly intended to operate retroact
ively according to its terms" where the tax 
statute spelled out meticulously the cir
cumstances that defined the claims to 
which it applied and where the alternative 
interpretation was absurd); Automobile 
Club of Mich. v. Commissioner, 353 U.S. 
180, 184, 77 S.Ct. 707,709-710, I L.Ed.2d 
746 (1957) (finding a clear statement au
thorizing the Commissioner of Internal 
Revenue to correct tax rulings and regula
tions "retroactively" where the statutory 
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authorization for the Commissioner's ac
tion spoke explicitly in terms of 
"retroactivity"); United States v. Zacks, 

375 U.S. 59,65-67, 84 S.Ct. 178, 181-183, 
11 L.Ed.2d 128 (1963) (declining to give 
retroactive effect to a new substantive tax 
provision by reopening claims otherwise 
barred by statute of limitations and ob
serving that Congress had provided for just 
this sort of retroactivity for other substant
ive provisions by explicitly creating new 
grace periods in which otherwise barred 
claims could be brought under the new 
substantive law). Cf. Seminole Tribe of 
Fla. v. Florida, 517 U.S. 44, 55-57, 116 
S.Ct. 1114, 1123-1124, 134 L.Ed.2d 252 
(1996) (finding a clear statement of con
gressional abrogation of Eleventh Amend
ment immunity where the federal statute 
went beyond granting federal jurisdiction 
to hear a claim and explicitly contemplated 
"the State" as defendant in federal court in 
numerous provisions of the Act). 

Landgraf suggested that the following 
language from an unenacted precursor of 
the statute at issue in that case might 
possibly have qualified as a clear state
ment for retroactive effect: "[This Act] 
shall apply to all proceedings pending on 
or commenced after the date of enact
ment of this Act." 511 U.S., at 260, 114 
S.Ct., at 1494 (emphasis added; internal 
quotation marks omitted). But, even if 
that language did qualify, its use of the 
sort of absolute language absent from § 
107(c) distinguishes it. Cf. United States 
v. Williams, 514 U.S. 527, 531-532, 115 
S.Ct. 1611, 1615-1616, 131 L.Ed.2d 608 
(1995) (finding a waiver of sovereign 
immunity "unequivocally expressed" in 
language granting jurisdiction to the 
courts over "[a]ny civil action against 
the United States for the recovery of any 
internal-revenue tax alleged to have been 

erroneously or illegally assessed or col
lected") (emphasis in Williams; internal 
quotation marks omitted)); id., at 541, 
115 S.Ct., at 1620 (SCALIA, J., concur
ring) ("The [clear-statement] rule does 
not ... require explicit waivers to be giv
en a meaning that is implausible ... "). 

The next point that is significant for our pur
poses is that everything we have just observed 
about chapter 154 is true of changes made to 
chapter 153. As we have already noted, amended § 
2254(d) (in chapter 153 but applicable to chapter 
154 cases) governs standards affecting entitlement 
to relief. If, then, Congress was reasonably con
cerned to ensure that chapter 154 be applied to 
pending cases, it should have been just as con
cerned about chapter 153, unless it had the different 
intent that the latter chapter not be applied to the 
general run of pending cases. 

Nothing, indeed, but a different intent explains 
the different treatment. This might not be so if, for 
example, the two chapters had evolved separately 
in the congressional process, only to be passed to
gether at the last minute, after chapter 154 had 
already acquired the mandate to apply it to pending 
cases. Under those circumstances, there might have 
been a real possibility that Congress would have in
tended the same rule of application for each 
chapter, but in the rough-and-tumble no one had 
thought of being careful about chapter 153, whereas 
someone**2065 else happened to think of inserting 
a *330 provision in chapter 154. But those are not 
the circumstances here. Although chapters 153 and 
154 may have begun life indwendently and in dif
ferent Houses of Congress,F 5 it was only after 
they had been joined together and introduced as a 
single bill in the Senate (S. 735) that what is now § 

FN6 
1 07 (c) was added. Both chapters, therefore, 
had to have been in mind when§ 107(c) was added: 
Nor was there anything in chapter 154 prior to the 
addition that made the intent to apply it to pending 
cases less likely than a similar intent to apply 
chapter 153. If anything, the contrary is true, as the 
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discussion of§ 2264(b) will indicate. 

FN5. See 96 F .3d 856, 861 (C.A. 7 1996). 
Lindh concedes this much. Brief for Peti
tioner 23, n. 15. 

FN6. Amendment 1199, offered by Senator 
Dole on May 25, 1995, added what was 
then§ 607(c) and now is§ 107(c). See 141 
Cong. Rec. 14600, 14614 (1995). A com
parison of S. 735 as it stood on May 1, 
1995, and S. 735 as it passed the Senate on 
June 7, after the substitution of Amend
ment 1199, reveals that the part of the bill 
dealing with habeas corpus reform was 
substantially the same before and after the 
amendment in all ways relevant to our in
terpretation of§ 107(c). 

[6] The insertion of§ 107(c) with its different 
treatments of the two chapters thus illustrates the 
familiar rule that negative implications raised by 
disparate provisions are strongest when the portions 
of a statute treated differently had already been 
joined together and were being considered simul
taneously when the language raising the implication 
was inserted. See Field v. Mans, 516 U.S. 59, 75, 
116 S.Ct. 437,446, 133 L.Ed.2d 351 (1995) ("The 
more apparently deliberate the contrast, the 
stronger the inference, as applied, for example, to 
contrasting statutory sections originally enacted 
simultaneously in relevant respects ... "). When § 
107(c) was added, that is, a thoughtful Member of 
the Congress was most likely to have intended just 
what the later reader sees by inference. 

The strength of the implication is not dimin
ished by the one competing explanation suggested, 
see Brief for Respondent 11-12, which goes as fol
lows. Chapter 154 provides for expedited filing and 
adjudication of habeas *331 applications in capital 

cases when a State has met certain conditions. In 
general terms, -applications will be expedited (for a 
State's benefit) when a State has made adequate 
provision for counsel to represent indigent habeas 
applicants at the State's expense. Thus, § 226l(b) 

provides that "[t]his chapter is applicable if a State 

establishes ... a mechanism for the appointment, 
compensation, and payment of reasonable litigation 
expenses of competent counsel in State post
conviction proceedings brought by indigent prison
ers .... " 110 Stat. 1221-1222. There is an ambiguity 
in the provision just quoted, the argument runs, for 
it applies chapter 154 to capital cases only where "a 
State establishes ... a mechanism," leaving a ques
tion whether the chapter would apply if a State had 
already estabiished such a mechanism before 
chapter 154 was passed. The idea is that the present 
tense of the word "establishes" might be read to 
rule out a State that already had "established" a 
mechanism, suggesting that when§ 107(c) was ad
ded to provide that the chapter would apply to 
"cases pending" it was meant to eliminate the ambi
guity by showing that all pending cases would be 
treated alike. 

This explanation of the significance of§ 107(c) 
is not, however, very plausible. First, one has to 
strain to find the ambiguity on which the alternative 
explanation is supposed to rest. Why would a Con
gress intent on expediting capital habeas cases have 
wanted to disfavor a State that already had done its 
part to promote sound resolution of prisoners' peti
tions in just the way Congress sought to encourage? 
It would make no sense to leave such States on the 
slower track, and it seems unlikely that federal 
courts would so have interpreted § 2261 (b). 

Second, anyone who had seen such ambiguity lurk
ing could have dispatched it in a far simpler and 
straightforward fashion than enacting § 1 07( c); all 
the drafter would have needed to do was to insert 
three words into § 2261 (b), to make it refer to a 
State that "establishes or has established ... a mech
anism." It simply is not plausible *332 that anyone 
so sensitive as to find the unlikely ambiguity would 
be so delphic as to choose§ 107(c) to **2066 fix it. 
Indeed,§ 107(c) would (on the ambiguity hypothes
is) be at least as uncertain as the language it was 

supposed to clarify, since "cases pending" could be 
read to refer to cases pending in States that set up 
their mechanisms only after the effective date of the 
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Act. The hypothesis of fixing ambiguity, then, is 
too remote to displace the straightforward inference 
that chapter 153 was not meant to apply to pending 
cases. 

Finally, we should speak to the significance of 
the new§ 2264(b), which Lindh cites as confirming 
his reading of§ 107(c) of the Act. While§ 2264(b) 
does not speak to the present issue with flawless 
clarity, we agree with Lindh that it tends to confirm 
the interpretation of§ 1 07( c) that we adopt. Section 
2264(b) is a part of the new chapter 154 and 
provides that "[f]ollowing review subject to subsec
tions (a), (d), and (e) of§ 2254, the court shall rule 
on the claims [subject to expedited consideration] 
before it." 110 Stat. 1223. As we have said before, 
§ 2254 is part of chapter 153 applying to habeas 
cases generally, including cases under chapter 154. 
Its subsection (a) existed before the Act, simply 
providing for a habeas remedy for those held in vi
olation of federal law. Although § 2254 previously 
had subsections lettered (d) and (e) (dealing with a 
presumption of correctness to be accorded state
court factual findings and the production of state
court records when evidentiary sufficiency is chal
lenged, respectively) the Act eliminated the old (d) 
and relettered the old (e) as (f); in place of the old 
(d), it inserted a new (d) followed by a new (e), the 
two of them dealing with, among other things, the 
adequacy of state factual determinations as bearing 
on a right to federal relief, and the presumption of 
correctness to be given such state determinations. 
110 Stat. 1219. It is to these new provisions (d) and 
(e), then, that§ 2264(b) refers when it provides· that 
chapter 154 determinations shall be made subject to 
them. 

*333 Leaving aside the reference to § 2254(a) 
for a moment, why would Congress have provided 
specifically in § 2264(b) that chapter 154 determin-. 
ations shall be made subject to §§ 2254(d) and (e), 
given the fact that the latter are part of chapter 153 
and thus independently apply to habeas generally? 
One argument is that the answer lies in § 2264(a), 
which (in expedited capital cases) specially 

provides an exhaustion requirement (subject to 
three exceptions), restricting federal habeas claims 
to those "raised and decided on the merits in the 
State courts ... " 110 Stat. 1223. See 96 F.3d, at 
862-863. The argument assumes (and we will as
sume for the sake of the argument) that in expedited 
capital cases, this provision of§ 2264(a) supersedes 
the requirements for exhaustion of State remedies 
i~osed as a general matter by§§ 2254(b) and (c). 
F 7 The argument then **2067 goes *334 on, that 
§ 2264(b) is explicit in applying §§ 2254(d) and (e) 
to such capital cases in order to avoid any sugges
tion that when Congress enacted § 2264(a) to su
persede§§ 2254(b) and (c) on exhaustion, Congress 
also meant to displace the neighboring provisions 
of §§ 2254(d) and (e) dealing with such things as 
the status of State factual determinations. But we 
find this unlikely. First, we find it hard to imagine 
why anyone would read a superseding exhaustion 
rule to address the applicability not just of the other 
exhaustion requirement but of provisions on the ef
fect of state factual determinations. Anyone who 
did read the special provision for exhaustion in cap
ital cases to supersede not only the general exhaus
tion provisions but evidentiary status and presump
tion provisions as well would have had to assume 
that Congress could reasonably have meant to leave 
the law on expedited capital cases (which is more 
favorable to the States that fulfill its conditions) 
without any presumption of the correctness of rel
evant state factual determinations. This would not, 
we think, be a reasonable reading and thus not a 
reading that Congress would have feared and ad
dressed through § 2264(b ). We therefore have to 
find a different function for the express requirement 
of § 2264(b) that chapter 154 determinations be 
made in accordance with§§ 2254(d) and (e). 

FN7. There are reasons why the position 
that § 2264(a) replaces rather than comple
ments § § 2254(b) and (c) is open to doubt: 
Lindh argues with some force that to read 
§ 2264(a) as replacing the exhaustion re
quirement of §§ 2254(b) and (c) would 
mean that in important classes of cases 
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(those in the categories of three § 2264(a) 
exceptions), the State would not be able to 
insist on exhaustion in the state courts. In 
cases raising claims of newly discovered 
evidence, for example, the consequence 
could be that the State could not prevent 
the prisoner from going directly to federal 
court and evading § 2254( e)'s presumption 
of correctness of state- court factual find
ings as well as § 2254(d)'s new, highly de
ferential standard for evaluating state
court rulings. It is true that a State might 
be perfectly content with the prisoner's 
choice to go straight to federal court in 
some cases, but the State has been free to 
waive exhaustion to get that result. The 
State has not explained why Congress 
would have wanted to deprive the States of 
the § 2254 exhaustion tools in chapter 154 
cases, and we are hard-pressed to come up 
with .a reason, especially considering the 
Act's apparent general purpose to enhance 
the States' capacities to control their own 
adjudications. It would appear that the 
State's reading of § 2264(a) would also 
eliminate from chapter 154 cases the provi
sions of § 2254 that define the exhaustion 
requirement explicitly as requiring a claim 
to be raised by any and every available 
procedure in the State, 28 U.S.C. § 2254(c) 
, that newly authorize federal courts to 
deny unexhausted claims on the merits, § 
2254(b)(2), and that newly require a State's 
waiver of exhaustion to be shown to be ex
press, § 2254(b)(3). No explanation for 
why Congress would have wanted to deny 
the States these advantages is apparent or 
offered by the parties, which suggests that 
no such effects were intended at all but 
that § 2264(a) was meant as a supplement 
to rather than a replacement for § § 2254(b) 
and (c). 

Nevertheless, as stated in the text, we as
sume for the sake of argument that the 

State's understanding of§ 2264(a) as re
placing rather than complementing the 
chapter 153 exhaustion requirements for 
chapter 154 is the correct one. Forceful 
arguments can be made on each side, 
and we do not need to resolve the con
flict here. 

Continuing on the State's assumption that § 
2264(a) replaces rather than complements § 2254's 
exhaustion provisions, we can see that the function 
of providing that §§ 2254(d) and (e) be applicable 
in chapter 154 cases is, in fact, *335 supportive of 
the negative implication apparent in § I 07( c). There 
would have been no need to provide expressly that 
subsections (d) and (e) would apply with the same 
temporal reach as the entirely new provisions of 
chapter 154 if all the new provisions in both 
chapters 153 and 154 were potentially applicable to 
cases pending when the Act took effect, as well as 
to those filed later. If the special provision for ap
plying §§ 2254(d) and (e) in cases under chapter 
154 has any utility, then, it must be because subsec
tions (d) and (e) might not apply to all chapter 154 
cases; since chapter 154 and the new sections of 
chapter 153 unquestionably apply alike to cases 
filed after the Act took effect, the cases to which 
subsections (d) and (e) from chapter 153 would not 
apply without express provision must be those 
cases already pending when the Act took effect. 
The utility of§ 2264(b), therefore, is in providing 
that when a pending case is also an expedited capit
al case subject to chapter 154, the new provisions 
of§§ 2254(d) and (e) will apply to that case. The 
provision thus confirms that Congress assumed that 
in the absence of such a provision, §§ 2254(d) and 
(e) (as new parts of chapter 153) would not apply to. 
pending federal habeas cases. 

This analysis is itself consistent, in turn, with 
Congress's failure in§ 2264(b) to make any express 
provision for applying §§ 2254(f), (g), (h), or (i). 
Subsections (f) and (g) deal with producing state
court evidentiary records and their admissibility as 
evidence. Congress would obviously have wanted 
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these provisions to apply in chapter 154 pending 
cases, but because they were old provisions, which 
had already attached to "pending" capital habeas 
cases (only their letter designations had been 
amended), Congress had no need to make any spe
cial provision for their application to pending capit
al habeas cases that might immediately or later turn 
out to be covered by chapter 154. Subsections (h) 
and (i), however, are new; if Congress wanted them 
to apply to chapter 154 cases from the start it would 
on our hypotheses have had to make the same spe
cial provision that§ 2264(b) *336 made for subsec
tions (d) and (e). But there are reasons why Con
gress need not have made any special provisions for 
subsections (h) and (i) to apply to the "pending" 
chapter 154 cases. Subsections (h) and (i) deal, re
spectively, with the appointment of counsel for the 
indigent in the federal proceeding, and the irrelev
ance to habeas relief of the adequacy of counsel's 
performance in previous postconviction proceed
ings. See 110 Stat. 1219-1220. There was no need 
to make subsection (h) immediately available to 
pending cases, capital or **2068 not, because 21 
U.S.C. § 848(q)(4)(B) already authorized appoint
ment of counsel in such cases. And there was no 
reason to make subsection (i) immediately available 
for a State's benefit in expedited capital cases, for 
chapter 154 already dealt with the matter in § 
226l(e), see 110 Stat. 1222. There is, therefore, a 
good fit of the § 2264(b) references with the infer
ence that amendments to chapter 153 were meant to 
apply only to subsequently filed cases; where there 
was a good reason to apply a new chapter 153 pro
vision in the litigation of a chapter 154 case 
pending when the Act took effect, § 2264(b) made 
it applicable, and when there was no such reason it 
did no such thing. 

There is only one loose end. Section 2254(a) 

was an old provision, without peculiar relevance to 
chapter 154 cases, but applicable to them without 
any need for a special provision; as an old provi

sion it was just like the lettered subsections (f) and 
(g). Why did § 2264(b) make an express provision 

for applying it to chapter 154 cases? No answer 

leaps out at us. All we can say is that in a world of 
silk purses and pigs' ears, the Act is not a silk purse 
of the art of statutory drafting. 

The upshot is that our analysis accords more 
coherence to §§ 107(c) and 2264(b) than any rival 
we have examined. That is enough. We hold that 
the negative implication of§ 107(c) is that the new 
provisions of chapter 153 generally apply only to 
cases filed after the Act became effective. Because 
Lindh's case is not one of these, we reverse the 
*337 judgment of the Court of Appeals and remand 
the case for further proceedings consistent with this 
opinion. 

It is so ordered. 

Chief Justice REHNQUIST, with whom Justice 
SCALIA, Justice KENNEDY, and Justice 
THOMAS join, dissenting. 

The Court in this case conducts a truncated in
quiry into a question of congressional intent, and, I 
believe, reaches the wrong result. The Court begins, 
uncontroversially enough, by observing that applic
ation of the Antiterrorism and Effective Death Pen
alty Act of 1996 (AEDPA) to pending cases de
pends upon congressional intent, and that our in
quiry into that intent should rely upon the "normal 
rules" of statutory construction. Ante, at 2063. The 
Court then proceeds, however, to disregard all of 
our retroactivity case law-which it rather oddly dis
parages as manifestations of " Landgrafs default 
rule," ibid.-in favor of a permissible, but by no 
means controlling, negative inference that it draws 
from the statutory text. I would instead interpret the 
AEDP A in light of the whole of our longstanding 
retroactivity jurisprudence, and accordingly find 
that the amended 28 U.S.C. § 2254(d) (1994 ed. 
Supp.II) applies to pending cases. 

The first question we must ask is whether Con

gress has expressly resolved whether the provision 
in question applies to pending cases. Landgraf v. 
USI Film Products, 511 U.S. 244,280, 114 S.Ct. 
1483, 1505, 128 L.Ed.2d 229 (1994). Here, the an
swer is plainly no. The AEDP A does not clearly 
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state, one way or the other, whether chapter 153 ap
plies to pending cases. Given congressional silence, 
we must still interpret that statute, and that inter
pretation is in tum guided by the retroactivity prin
ciples we have developed over the years. The Court 
relies on one canon of statutory interpretation, ex
pressio unius est exclusio alterius, to the exclusion 
of all others. 

The Court's opinion rests almost entirely on the 
negative inference that can be drawn from the fact 
that Congress expressly made chapter 154, pertain
ing to capital cases, applicable*338 to pending 
cses, but did not make the same express provision 
in regards to chapter !53. That inference, however, 
is by no means necessary, nor is it even clearly the 
best inference possible. Certainly, Congress might 
have intended that omission to signal its intent that 
chapter 153 not apply to pending cases. But there 
are other, equally plausible, altemtives. 

First, ·because chapter !54's applicability is 
conditioned upon antecedent events-namely, a 
State's establishing qualifying capital habeas rep
resentation procedures-Congress could have per
ceived a greater likelihood that, absent express pro
vision otherwise, courts would fail to apply that 
chapter's provisions to pending capital cases. 
**2069 Second, because of the characteristically 
extended pendency of collateral attacks on capital 

. . FNI 
convictiOns, and because of Congress' concern 
with the perceived acquiescence in capital defend
ants' dilatory tactics by some federal courts (as 
evidenced by chapter !54's strict time limits for ad
judication of capital cases and, indeed, by the very 
title of the statute, the "Antiterrorism and Effective 
Death Penalty Act of 1996"), Congress could very 
well have desired to speak with exacting clarity as 
to the applicability of the AEDP A to pending capit
al cases. Or third, Congress, while intending the 
AEDP A definitely to apply to pending capital 
cases, could have been uncertain or in disagreement 
as to which of the many portions of chapter 153 
should or should not apply to pending cases. Con
gress could simply have assumed that the courts 

would sort out such questions, using our ordinary 
retroactivity presumptions. 

FNl. See, e.g., Pet. for Habeas Corpus in 
In re Mata, O.T. 1995, No. 96-5679, p. 7 
(describing how it took nine years and 
three months for a Federal District Court to 
deny, and the Ninth Circuit to affirm, peti
tioner's first federal capital habeas peti
tion). 

None of these competing inferences is clearly 
superior to the others. The Court rejects the first, 
ante, at 2065-2066, as an "implausible" solution to 
an "unlikely" ambiguity. But *339 the solution is 
not nearly as implausible as the Court's contention 
that, in order to show that it wished chapter 153 not 
to apply to pending cases, Congress chose to make 
chapter 154 expressly applicable to such cases. If 
Congress wanted to make chapter 153 inapplicable 
to pending cases, the simplest way to do so would 
be to say so. But, if Congress was instead con
cerned that courts would interpret chapter 154, be
cause of its contingent nature, as not applying to 
pending cases, the most direct way to solve that 
concern would be the solution it adopted: expressly 
stating that chapter !54 did indeed apply to pending 
cases. 

The Court finds additional support for its infer
ence in the new 28 U.S.C. § 2264(b) (1994 ed., 
Supp.II), which it believes "tends to confirm," ante, 
at 2066, its analysis. Section 2264 is part of chapter 
!54 and forbids (subject to narrow exceptions) fed
eral district courts to consider claims raised by state 
capital defendants unless those claims were first 
raised and decided on the merits in state court. Sec
tion 2264(b) provides, "[f]ollowing review subject 
to subsections (a), (d), and (e) of section 2254 
[contained within chapter 153], the court shall rule 
on the claims properly before it." This section, I be
lieve, is irrelevant to the question before us. 

The Court's somewhat tortured interpretation of 
this section, as a backhanded way of making §§ 
2254(a), (d), and (e) (but not the rest of chapter 153 
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) apply to pending cases, is not convincing. For one 
thing, § 2264(b) is not phrased at all as a timing . 
provision; rather than containing temporal language 
applying select sections to pending cases, § 2264(b) 
speaks in present tense, about how review should 
be conducted under chapter 154. Even more 
tellingly, as the Court implicitly concedes when it 
blandly describes this provision as a "loose end," 
ante, at 2068, the AEDPA did not alter§ 2254(a), 
and so there is no need for an express provision 
making it applicable to pending cases. 

Chapter 154 establishes special procedures for 
capital prisoners. Section 2264(b ), by its terms, 
makes clear that *340 §§ 2254(a), (d), and (e) apply 
to chapter 154 proceedings. That clarification 
makes sense in light of § 2264(a), which replaces 
the exhaustion requirement of §§ 2254(b) and (c) 
with a requirement that federal courts consider 
(subject to narrow exceptions) only those claims 
"raised and decided on the merits in the State 
courts." Without that clarification, doubt might ex
ist as to whether the rest of § 2254 still applied in 
capital proceedings. 

Petitioner protests that to read § 2264(a) as 
supplanting §§ 2254(b) and (c) would produce 
"outlandish" results, Brief for Petitioner 26, a con
clusion that the Court finds plausible, ante, at 
2066-2067, and n. 7 (although it ultimately assumes 
otherwise). The result would have to be 
"outlandish," indeed, before a court should refuse 
to apply the language chosen by Congress, but no 
such result would obtain here. Petitioner and the 
Court both fail to appreciate the different litigating 
**2070 incentives facing capital and noncapital de
fendants. Noncapital defendants, serving criminal 
sentences in prison, file habeas petitions seeking to 
be released, presumably as soon as possible. They 
have no incentive to delay. In such circumstances, 
§ § 2254(b) and (c) quite reasonably require that 
their habeas claims be filed first in state courts, so 
that the state judicial apparatus may have the first 
opportunity to address those claims. In contrast, 
capital defendants, facing impending execution, 

seek to avoid being executed. Their incentive, 
therefore, is to utilize every means possible to delay 
the carrying out of their sentence. It is, therefore, 
not at all "outlandish" for Congress to have con
cluded that in such circumstances §§ 2254(b) and 
(c) exhaustion would needlessly prolong capital 
proceedings and that § 2264(a)'s requirement that a 
claim have been raised and decided on the merits in 
state court was a sufficient protection of States' in-

. h . FN2 terests m ex austwn. 

FN2. This conclusion would also be con
sistent with the conclusions of the Powell 
Committee, which was convened to ad
dress the problems in capital habeas cases 
and upon whose recommendations chapter 
154 was substantially based. See Judicial 
Conference of the United States, Ad Hoc 
Committee on Federal Habeas Corpus in 
Capital Cases, Committee Report and Pro
posal (Aug. 23, 1989). The Committee's 
Comment to Proposed § 2259 (which 
tracks the AEDPA's § 2264) explained as 
follows: "As far as new or 'unexhausted' 
claims are concerned, [this section] repres
ents a change in the exhaustion doctrine as 
articulated in Rose v. Lundy, 455 U.S. 509, 
102 S.Ct. 1198, 71 L.Ed.2d 379 (1982). 
[This section] bars such claims from con
sideration unless one of the ... exceptions 
is applicable. The prisoner cannot return to 
state court to exhaust even if he would like 
to do so. On the other hand, if [an excep
tion] is applicable, the district court is dir
ected to conduct an evidentiary hearing 
and to rule on the new claim without first 
exhausting state remedies as Rose v. Lundy 
now requires. Because of the existence of 
state procedural default rules, exhaustion is 

futile in the great majority of cases. It 
serves the state interest of comity in the
ory, but in practice it results in delay and 
undermines the state interest in the finality 
of its criminal convictions. The Committee 
believes that the States would prefer to see 
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post-conviction litigation go forward in 
capital cases, even if that entails a minor 
subordination oftheir interest in comity as 
it is expressed in the exhaustion doctrine." 
Id., at 22-23 (emphasis added). 

*341 At this point the Court's analysis stops. 
Based on the weak inference from Congress' desig
nation of chapter 154 as applying to pending cases 
and a strained reading of § 2264, the Court con
cludes that Congress impliedly intended for chapter 
153 not to apply to pending cases. I would go on, 
and apply our ordinary retroactivity principles, as 
Congress no doubt assumed that we would. 

First, we have generally applied new procedur
al rules to pending cases. Landgraf, 511 U.S., at 
275, 114 S.Ct., at 1502; see also Beazell v. Ohio, 
269 U.S. 167, 170-171, 46 S.Ct. 68, 68-69, 70 
L.Ed. 216 (1925); Ex parte Collett, 337 U.S. 55, 71, 
69 S.Ct. 944, 952, 93 L.Ed. 1207 (1949); Dobbert 
v. Florida, 432 U.S. 282, 293-294, 97 S.Ct. 2290, 
2298-2299, 53 L.Ed.2d 344 (1977); Collins v. 
Youngblood, 497 U.S. 37, 45, 110 S.Ct. 2715, 
2720-2721, Ill L.Ed.2d 30 (1990). This is because 
"rules of procedure regulate secondary rather than 
primary conduct." Landgraf, supra, at 275, 114 
S.Ct., at 1502. Here, the primary conduct occurred 
when Lindh murdered two people in the sheriffs 
office of the City-County Building in Madison, 
Wisconsin. Obviously, the AEDPA in no way pur
ports to regulate that past conduct. Lindh's state
court proceedings constituted secondary conduct. 
Under our retroactivity *342 precedents, were his 
state proceedings in federal court, we would have 
then applied existing procedural law, even though 
Lindh's primary conduct occurred some time earli
er. The federal habeas proceeding at issue here is, 
in a sense, tertiary conduct. It is not the actual crim
inal conduct prohibited by law, nor is it the pro
ceeding to determine whether the defendant in fact 
committed such conduct. Rather, it is a collateral 
proceeding that, in effect, attacks the judgment of 
the prior state proceeding. Section 2254(d), the pre
cise section at issue here, simply alters the standard 

under which that prior judgment is evaluated, and is 
in that sense entirely procedural. Cf. Horning v. 
District of Columbia, 254 U.S. 135, 139, 41 S.Ct. 
53, 54, 65 L.Ed. 185 (1920) (applying newly en
acted harmless-error statute, which changed the 
standard under which prior judgments were evalu
ated, to pending case). 

**2071 Second, we have usually applied 
changes in law to prospective forms of relief. Land
graf, supra, at 273, 114 S.Ct., at 1501; see also Du
plex Printing Press Co. v. Deering, 254 U.S. 443, 
464, 41 S.Ct. 172, 175-176, 65 L.Ed. 349 (1921); 
American Steel Foundries v. Tri-City Central 
Trades Council, 257 U.S. 184, 201, 42 S.Ct. 72, 
75-76, 66 L.Ed. 189 (1921); Hall v. Beals, 396 U.S. 
45, 48, 90 S.Ct. 200, 201-202, 24 L.Ed.2d 214 
(1969) (per curiam); Kaiser Aluminum & Chemical 
Corp. v. Bonjorno, 494 U.S. 827, 852, 110 S.Ct. 
1570, 1584-1585, 108 L.Ed.2d 842 (1990) 
(SCALIA, J., concurring). Unlike damages actions, 
which are "quintessentially backward looking," 
Landgraf, supra, at 282, 114 S.Ct., at 1506, the writ 
of habeas corpus is prospective in nature. Habeas 
does not compensate for past wrongful incarcera
tion, nor does it punish the State for imposing it. 
See Lane v. Williams, 455 U.S. 624, 631, 102 S.Ct. 
1322, 1326-1327, 71 L.Ed.2d 508 (1982). Instead, 
habeas is a challenge to unlawful custody, and 
when the writ issues it prevents further illegal cus
tody. See Preiser v. Rodriguez, 411 U.S. 475, 489, 
494, 93 S.Ct. 1827, 1836, 1838-1839, 36 L.Ed.2d 
439 (1973). 

Finally, we have regularly applied statutes 
ousting jurisdiction to pending litigation_FN} Land

graf, supra, at 274, 114 S.Ct., at 1501-1502; see 
*343 also Bruner v. United States, 343 U.S. 112, 
116-117, and n. 8, 72 S.Ct. 581,584 and n. 8, 96 
L.Ed. 786 (1952) ("Congress has not altered the 
nature or validity of petitioner's rights or the Gov
ernment's liability but has simply reduced the num
ber of tribunals authorized to hear and determine 
such rights and liabilities"); Hallowell v. Commons, 
239 U.S. 506, 508, 36 S.Ct. 202, 203, 60 L.Ed. 409 
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(1916); Sherman v. Grinnell, 123 U.S. 679, 680, 8 
S.Ct. 260, 261, 31 L.Ed. 278 (1887); Assessors v. 
Osbornes, 9 Wall. 567, 575, 19 L.Ed. 748 (1869); 
Ex parte McCardle, 7 Wall. 506, 514, 19 L.Ed. 264 
(1868); Insurance Co. v. Ritchie, 5 Wall. 541, 
544-545, 18 L.Ed. 540 (1866). This is because such 
statutes " 'speak to the power of the court rather 
than to the rights or obligations of the parties.' " 
Landgraf, supra, at 274, 114 S.Ct., at 1502 (quoting 
Republic Nat. Bank of Miami v. United States, 506 
U.S. 80, 100, 113 S.Ct. 554, 565, 121 L.Ed.2d 474 
(1992) (THOMAS, J., concurring)); see also 511 
U.S., at 269, 114 S.Ct., at 1499, (SCALIA, J., con
curring in judgment) ("Our jurisdiction cases are 
explained, I think, by the fact that the purpose of 
provisions conferring or eliminating jurisdiction is 
to permit or forbid the exercise of judicial power-so 
that the relevant event for retroactivity purposes is 
the moment at which that power is sought to be ex
ercised"). This is the principle most relevant to the 
case at hand. 

FN3. Although in Hughes Aircraft Co. v. 
United States ex rei. Schumer, 520 U.S. 
939, 117 S.ct. 1871, 138 L.Ed.2d 135 
(1997), we recently rejected a presumption 
favoring retroactivity for jurisdiction-cre
ating statutes, see id., at 950-951, 117 
S.Ct. at 1878, nothing in Hughes dis
paraged our longstanding practice of ap
plying jurisdiction-ousting statutes to 
pending cases. 

There is a good argument that § 2254(d) is it
self jurisdictional. See Brown v. Allen, 344 U.S. 
443, 460, 73 S.ct. 397, 408-409, 97 L.Ed. 469 
(1953) ("Jurisdiction over applications for federal 
habeas corpus is controlled by statute"); Sumner v. 
Mata, 449 U.S. 539, 548, n. 2, 101 S.Ct. 764, 770 
n. 2, 66 L.Ed.2d 722 ( 1981) ("The present codifica
tion of the federal habeas statute is the successor to 
'the first congressional grant of jurisdiction to the 
federal courts,' and the 1966 amendments embod
ied in § 2254(d) [now codified, as amended by the 
AEDPA, at§ 2254(e)] were intended by Congress 

as limitations on the exercise of that jurisdiction" 
(quoting Preiser v. Rodriguez, supra, at 485, 93 
S.Ct., at 1833-1834); cf. Arkansas v. Farm Credit 
Servs. of Central Ark., 520 U.S. 821, 826, 117 S.Ct. 
1776, 1778, 138 L.Ed.2d 34 (1997) (explaining that 
the Tax Injunction Act-which has operative lan
guage similar to *344 § 2254(d) ("The district 
courts shall not enjoin ... ")-is "first and foremost a 
vehicle to limit drastically federal district court jur
isdiction to interfere with so important a local con
cern as the collection of taxes" (internal quotation 
marks omitted)). But even if it is not jurisdictional, 
it shares the most salient characteristic of jurisdic
tional statutes: its commands are addressed to 
courts rather than to individuals. Section 2254( d) 
does not address criminal defendants, or even state 
prosecutors; it prescribes or proscribes no private 
conduct. **2072 Instead, it is addressed directly to 
federal courts, providing, "[a]n application for a 
writ of habeas corpus on behalf of a person in cus
tody pursuant to the judgment of a State court shall 
not be granted ... unless .... " (Emphasis added.) 

Whether the approach is framed in terms of 
"retroactive effect," as the Landgraf majority put it, 
511 U.S., at 280, 114 S.Ct., at 1505, or in terms of 
"the relevant activity that the rule regulates," as 
Justice SCALIA's concurrence put it, see id., at 
291, 114 S.Ct., at 1524 (opinion concurring in judg
ment), our longstanding practice of applying pro
cedural, prospective, and jurisdiction-ousting stat
utes to pending cases must play an important part in 
the decision. These principles all favor application 
of§ 2254( d) to pending cases. 

It is a procedural statute, regulating prospective 
relief, and addressed directly to federal courts and 
removing their power to give such relief in spe
cified circumstances. Our cases therefore strongly 
suggest that, absent congressional direction other
wise, we should apply § 2254(d) to pending cases. 
This is not because of any peculiar characteristic in
trinsic to the writ of habeas corpus, but rather be
cause modifications to federal courts' authority to 
issue the writ are necessarily of that stripe-
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procedural, prospective, and addressed to courts. It 
is therefore not surprising that the parties have not 
pointed us to a single case where we have found a 
modification in the scope of habeas corpus relief in
applicable to pending cases. To the contrary, re
spondent and *345 amici have pointed instead to 
the uniform body of our cases applying such 
changes to all pending cases. This has been true 
both of statutory changes in the scope of the writ, 
see, e.g., Gusik v. Schilder, 340 U.S. 128, 131-133, 
and n. 4, 71 S.Ct. 149, 151-153, and n. 4, 95 L.Ed. 
146 (1950) (applying 1948 habeas amendments to 
pending claims); Smith v. Yeager, 393 U.S, 122, 
124-125, 89 S.Ct. 277, 278-279, 21 L.Ed.2d 246 
( 1968) (per curiam) (applying 1966 habeas amend
ments to pending claims); Carafas v. LaVallee, 391 
U.S. 234, 239, 88 S.Ct. 1556, 1560, 20 L.Ed.2d 554 
(1968) (same); Felker v. Turpin, 518 U.S. 651, 116 
S.Ct. 2333, 135 L.Ed.2d 827 (1996) (applying dif
ferent section of the AEDPA to pending case), and 
of judicial changes, see, e.g., Stone v. Powell, 428 
U.S. 465, 495, n. 38, 96 S.Ct. 3037, 3052-3053, n. 
38, 49 L.Ed.2d 1067 (1976) (rejecting petitioner's 
contention that change in law should apply pro
spectively); Sumner v. Mata, supra, at 539, 
549-551, 101 S.Ct., at 765, 770-771 (applying pre
sumption of correctness of state-court findings of 
fact to pending case); Wainwright v. Sykes, 433 
U.S. 72, 97 S.ct. 2497, 53 L.Ed.2d 594 (1977) 
(applying the cause and prejudice doctrine to 
pending case); Brecht v. Abrahamson, 507 U.S. 
619, 638-639, 113 S.Ct. 1710, 1722-1723, 123 
L.Ed.2d 353 (1993) (applying actual prejudice 
standard to pending case). 

Because the Court's inquiry is incomplete, I be
lieve it has reached the wrong result in this case. I 
would affirm the judgment ofthe Court of Appeals. 

U.S.,l997. 
Lindh v. Murphy 
521 U.S. 320, 117 S.Ct. 2059, 138 L.Ed.2d 481, 65 
USLW 4557, 97 Cal. Daily Op. Serv. 4801, 97 
Daily Journal D.A.R. 7862, 97 CJ C.A.R. 976, II 
Fla. L. Weekly Fed. S 70 
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Aug 1, 1985. 

SUMMARY 
The trial court granted summary judgment 

against an employee whose arm was amputated by 
the engine fan of a dozer, upon a motion brought by 
a management company that was the corporate par
ent of a company that had owned the dozer before 
the employer. Following discovery that revealed 
both the employer and such former owner of the 
dozer to be wholly owned subsidiaries of the man
agement company, the employee substituted the 
management company for a fictitious defendant. 
The management company moved for summary 
judgment on the ground that it had no connection 
whatever with the dozer, the work place, or the em
ployee. The trial court stated that the employee ap
peared to rely on an alter ego theory to hold the 
management company liable, and that, although 
much discovery had been conducted on the issue, 
an alter ego theory had not been pleaded. Despite 
the employee's request to amend the pleadings, the 
court granted the management company's motion. 
During the pendency of the appeal from the sum
mary judgment, the injured employee settled with 
the subsidiary company that had owned the dozer 
before the employer. (Superior Court of Los 
Angeles County, No. SWC53127, John A. Shidler, 
Judge.) 

The Supreme Court reversed the summary 
judgment. The trial court erred in denying the em
ployee's request to amend the pleadings to allege an 

alter ego theory as to the management company's li
ability. The trial court apparently based its ruling 
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on its reluctance to postpone the employee's trial 
date, but it was the employee who desired to amend 
regardless of any resulting postponement. Addition
ally, the management company could hardly have 
been surprised by the employee's reliance on the al
ter ego theory. Moreover, the employee was preju
diced by this ruling, since his entire theory oppos
ing summary judgment revolved around the rela
tionship between the management company and the 
two subsidiaries. The court further held that a 
plaintiff may pursue a tort action against a parent 
corporation on the theory that it is the alter ego of 
its subsidiary, the alleged tortfeasor, despite enter
ing into a settlement and release with the subsidi
ary. This is due to the applicability of Code Civ. 
Proc., § 877, which abrogated the common law rule 
that settlement with one alleged tortfeasor bars ac
tion against any others claimed liable for the same 
injury. Thus, the subsequent release of the subsidi
ary did not preclude the employee's suit against its 
claimed alter ego and parent corporation, the man
agement company. (Opinion by Mosk, J., with Bird, 
C. J., Kaus, Broussard and Reynoso, JJ., concur
ring. Separate dissenting opinion by Lucas, J., with 
Grodin, J., concurring.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Pleading § 67--Amendment by Leave of Court
-Appellate Review. 

When a request, pursuant to Code Civ. Proc., § 
473, to amend a pleading has been denied, an ap
pellate court is confronted by two conflicting 
policies. On the one hand, the trial court's discre
tion should not be disturbed unless it has been 
clearly abused; on the other, there is a strong policy 
in favor of liberal allowance of amendments. This 
conflict is often resolved in favor of the privilege of 
amending, and reversals are common where the ap
pellant makes a reasonable showing of prejudice 
from the ruling. 

· (2) Summary Judgment § 10--Affidavits--Reliance 
on Pleadings. 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



702 P.2d 601 

39 Cal.3d 290, 702 P.2d 601, 216 Cal.Rptr. 443 

(Cite as: 39 Cal.3d 290) 

Since the object of the summary judgment pro
ceeding is to discover proof, the adverse party must 
file an affidavit in opposition to the motion. He 
cannot rely on a verified pleading alone. Thus, in a 
tort action, the trial court did not abuse its discre
tion by granting summary judgment for defendant 
on plaintiffs agency issue. Although agency was al
leged in the pleadings, it was not argued in the 
summary judgment proceeding or supported by af
fidavits. 

(3) Corporations § 46--Actions by and Against Cor
porations--Pleading-- Summary Judgment--Alter 
Ego Liability. 

In a tort action, in which a management com
pany was substituted for a fictitious defendant after 
discovery by plaintiff revealed two other defend
ants were wholly owned subsidiaries of the man
agement company, the trial court erred in denying 
plaintiffs request to amend the pleadings to allege 
an alter ego theory as to the management com
pany's liability for plaintiffs injuries, and in 
thereby granting the management company's mo
tion for summary judgment. The trial court appar
ently based its ruling on its reluctance to postpone 
plaintiffs trial date, yet it was plaintiff who .desired 
to amend regardless of any resulting postponement. 
Additionally, the management company could 
hardly have been surprised by plaintiffs reliance on 
the alter ego theory. Finally, plaintiff was clearly 
prejudiced by this ruling, since his entire theory op
posing summary judgment revolved around the re
lationship between the management company and 
the two subsidiaries. 

(4a, 4b) Compromise, Settlement, and Release § 
9--Construction, Operation, and Effect--Settlement 
With Corporate Subsidiary--Alter Ego Liability of 
Parent Corporation. 

A plaintiff may pursue a tort action against a 
parent corporation on the theory that it is the alter 
ego of its subsidiary, the alleged tortfeasor, despite 
the plaintiffs having entered into a settlement and 
release with the subsidiary. This is due to the ap
plicability of Code Civ. Proc., § 877, which abrog-

Page 2 

ated the common law rule that settlement with one 
alleged tortfeasor bars action against any others 
claimed liable for the same injury. Thus, in a 

products liability and negligence action by an em
ployee whose arm was amputated by the engine fan 
of a dozer, the trial court abused its discretion in re
fusing to allow the employee to amend his plead
ings so as to proceed on an alter ego basis, against a 
management company that was the corporate parent 
of a company that had owned the dozer before the 
employer, even though the employee subsequently 
entered into a settlement with such former owner of 
the dozer, a wholly owned subsidiary of the man
agement company. The release of the subsidiary, 
the company that had owned the dozer, during the 
pendency of the appeal, did not preclude suit 
against its claimed alter ego, the management com
pany. 

(Sa, Sb) Corporations § 3--Power of Court to Dis
regard Corporate Entity--Alter Ego Doctrine. 

The alter ego doctrine arises when a plaintiff 
comes into court claiming that an opposing party is 
using the corporate form unjustly and in derogation 
of the plaintiffs interest. In certain circumstances 
the court will disregard the corporate entity and will 
hold the individual shareholders liable for the ac
tions of the corporation. However, when a court 
disregards the corporate entity, it does not dissolve 
the corporation. 

(6) Corporations § 4--Power of Court to Disregard 
Corporate Entity--When Power Will or Will Not Be 
Exercised--General Requirements. 

There is no litmus test to determine when the 
corporate veil will be pierced; rather, the result will 
depend on the circumstances of each particular 
case. There are, nevertheless, two general require
ments: that there be such unity of interest and own
ership that the separate personalities of the corpora
tion and the individual no longer exist; and that, if 
the acts are treated as those of the corporation 
alone, an inequitable result will follow. Only a dif
ference in wording is used in stating the same 
concept where the entity sought to be held liable is 
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another corporation instead of an individual. 

(7) Corporations § 3--Power of Court to Disregard 
Corporate Entity--Alter Ego Doctrine--Equitable 
Result. 

The essence of the alter ego doctrine, in which 
it is claimed that an opposing party is using the cor
porate form unjustly, is that justice be done. What 
the formula comes down to, once shorn of verbiage 
about control, instrumentality, agency and corpor
ate entity, is that liability is imposed to reach an 
equitable result. Thus, the corporate form will be 
disregarded only in narrowly defined circumstances 
and only when the ends of justice so require. 

(8) Compromise, Settlement, and Release § 
9--Compromise and Settlement-- Construction, Op
eration, and Effect--Joint Tortfeasors. 

The language in Code Civ. Proc., § 877, which 
abrogated the common law rule that settlement with 
one alleged tortfeasor bars action against any others 
claimed liable for the same injury, in using the 
broad term "tortfeasors claimed to be liable for the 
same tort" rather the narrower term "joint tortfeas
ors," was meant to eliminate the distinction 
between joint tortfeasors and concurrent or success
ive tortfeasors, and to permit broad application of 
the statute. 

(9) Agency § 31--Rights, Duties and Liabilities
-Liability of Principal for Torts of Agent-
-Following Settlement With Agent--Liability of 
Parent Corporation for Torts of Subsidiary Corpor
ation. 

A principal alleged to be vicariously liable in 
tort for the acts of its agent is subject to suit follow
ing settlement with the agent. The principal is held 
vicariously liable, not because it was necessarily at 
fault, but because justice requires that the enterprise 
be responsible for the risks of conducting its busi
ness. Similarly, the parent corporation is liable for 
the acts of its subsidiary under the alter ego doc
trine because justice requires that the corporate wall 
be breached. Although the subsidiary may not be an 
agent in any true sense, the justification for a par
ent's or affiliate's liability is analogous to the justi-
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fication of the liability of a principal for the acts of 
a general agent. An involuntary creditor who has 
had foisted upon him a subsidiary unable to re
spond in damages has a greater equity. 

(10) Compromise, Settlement, and Release § 
9--Construction, Operation, and Effect
-Principal-agent Liability. 

The provisions of Code Civ. Proc., § 877, 
which abrogated the common law rule that settle
ment with one alleged tortfeasor bars action against 
any others claimed liable for the same injury, ap
plies to principal-agent liability. Thus, under § 877, 
the liability of a principal for the tortious acts of his 
agent, even though wholly vicarious, survives the 
release of the agent. 
[ Release of, or covenant not to sue, one primarily 
liable for tort, but expressly reserving rights against 
one secondarily liable, as bar to recovery against 
latter, note, 24 A.L.R.4th 54 7. See also, 
Cal.Jur.3d, Compromise, Settlement, and Release, 
§ 95 et seq.; Am.Jur.2d, Release,§ 37 et seq.] 
(11) Statutes § 21--Construction--Legislative In
tent--Existing Judicial Decisions. 

The Legislature is presumed to be aware of ex
isting judicial decisions. 

(12) Compromise, Settlement, and Release § 
4--Construction, Operation, and Effect--Joint Tort
feasors. 

Three interests are at work in Code Civ. Proc., 
§ 877, which abrogated the common law rule that 
settlement with one alleged tortfeasor bars action 
against any other claimed liable for the same injury. 
First is maximization of recovery of the injured 
party for the amount of his injury to the extent fault 
of others has contributed to it. Second is encourage
ment of settlement of the injured party's claim. 
Third is the equitable apportionment of liability 
among the tortfeasors. 

COUNSEL 

Wylie A. Aitken and John C. Adams III for 
Plaintiff and Appellant. 
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for Defendant and Respondent. 

MOSK,J. 
We consider whether a plaintiff may pursue a 

tort action against a parent corporation on the the
ory that it is the alter ego of its subsidiary, the al
leged tortfeasor, after entering into a settlement and 
release agreement with the subsidiary. At issue is 
the ap!Jlicability of Code of Civil Procedure section 
877, Nl which abrogates the common law rule 
that settlement *295 with one alleged tortfeasor 
bars action against any others claimed liable for the 
same injury. We conclude that the statute does ap
ply, and thus release of an alleged tortfeasor under 
these circumstances does not preclude suit against 
its claimed alter ego. 

FNl All statutory references are to the 
Code of Civil Procedure. 

The relevant facts, as alleged by plaintiff, are 
as follows. One night in the summer of 1979, 
plaintiff was operating a Caterpillar D-9 Dozer atop 
a 30-foot coke pile. Because he had some difficulty 
raising the front blade of the dozer, he exited the 
cab to inspect the vehicle but left the engine run
ning. While moving along the tread of the dozer he 
stumbled in the darkness. As he slipped, his right 
arm was thrust into the dozer's engine fan, and ap
proximately one-third of the arm was amputated. 

Plaintiff filed a claim for personal injuries 
against Crescent Cranes, Inc. dba Crescent Coke 
Handlers, Inc. (hereafter Crescen~ Coke ~~~aintiffs 
employer at the time of the accident; Mobil 
Oil Corporation, on whose premises the accident 
occurred; Great Lakes Carbon Corporation, owner 
of the coke pile; M.P. McCaffrey's, Inc., a corpora
tion that had sold the used dozer to Crescent Coke; 
Caterpillar Tractor Company, manufacturer of the 
dozer; Bragg Crane Services, Inc. (hereafter Bragg 
Crane), a company that had owned the dozer before 
Crescent Coke; and Does. Plaintiff alleged strict 
products liability and negligence in design, manu-
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facture, marketing, distribution, installation, inspec
tion, purchase, maintenance, and handling of the 
dozer by Crescent Coke, McCaffrey, Caterpillar, 
Bragg Crane, and Does. Plaintiff further claimed 
that Mobil, Great Lakes Carbon, Crescent Coke, 
Bragg Crane and Does were negligent in the main
tenance of the workplace. The complaint included a 
paragraph reciting that "each of the defendants was 
the agent and employee of each of the remaining 
defendants and was at all times herein mentioned 
acting within the scope of said agency and employ
ment." 

FN2 Plaintiffs suit against Crescent Coke 
was dismissed because of a pending work
ers' compensation proceeding. 

Defendants filed various cross-complaints and 
motions for summary judgment. Relevant to the 
present action was a motion for summary judgment 
by Bragg Crane. It claimed to have no connection 
with the workplace or with plaintiff, and alleged it 
had had no contact with the dozer since it sold the 
machine to Crescent Coke in 1976. Plaintiff op
posed the motion by asserting inter alia that Cres
cent Coke and Bragg Crane were alter egos, and 
thus Bragg Crane could be held responsible for 
Crescent Coke's negligence. The motion for sum
mary judgment was denied. 

Over two years after plaintiff filed his com
plaint, following discovery that revealed both Cres
cent Coke and Bragg Crane to be wholly owned 
subsidiaries *296 of another entity, Bragg Manage
ment Company (hereafter sometimes called defend
ant), plaintiff substituted the latter as Doe I. Bragg 
Management moved for summary judgment on the 
ground that it had no connection whatever with the 
dozer, the workplace, or plaintiff. The trial court 
stated that plaintiff appeared to rely on an alter ego 
theory to hold Bragg Management liable, and that 
although much discovery had been conducted on 
the issue an alter ego theory had not been pleaded. 
Despite plaintiffs request to amend the pleadings, 
the court granted defendant's motion. Plaintiff ap
peals from the judgment entered on this ruling. 
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Plaintiff contends there were triable issues of 
fact as to both alter ego and agency theories, that it 
is not necessary to specifically plead alter ego, and 
that the determination whether an alter ego relation
ship exists is for the trier of fact. Defendant re
sponds that there were no triable issues of fact. Fur
ther, it argues that the point is moot because during 
the pendency of the appeal, plaintiff settled with 
Bragg Crane. Defendant claims that by dismissing 
with prejudice his suit against Bragg Crane plaintiff 
removed the basis of his action against Bragg 
Crane's alter ego. Plaintiff replies that section 877 
governs this situation, and thus settlement with one 
defendant does not release the other. 

I. 
We first address the question whether summary 

judgment was proper in light of the posture of the 
case at the time the court ruled - that is, before 
plaintiffs settlement with Bragg Crane. The judge's 
reason for granting the motion is apparent from the 
transcript of the hearing. He stated he would prob
ably grant plaintiffs request to amend the pleadings 
to include an alter ego allegation, and deny the 
summary judgment motion. Counsel for the defense 
then reminded him that the trial date was only six 
weeks away. The judge, remarking that to permit 
the new allegation would "destroy the plaintiffs 
time of trial" then declared he would not allow 
plaintiff to amend. Plaintiffs counsel urged that 
plaintiff would rather include Bragg Management 
and have trial postponed than retain the trial date as 
set, and that trial would be postponed in any event 
because an important party would be missing. 
These pleas fell on deaf ears, however, and the 
summary judgment motion was granted. 

Section 473 provides that "in furtherance of 
justice" a court may allow a party to amend its 

pleadings. (l) When a request to amend has been 
denied, an appellate court is confronted by two con
flicting policies. On the one hand, the trial court's 
discretion should not be disturbed unless it has been 
clearly abused; on the other, there is a strong policy 
in favor of liberal allowance of amendments. This 
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conflict "is often resolved in favor of the *297 priv
ilege of amending, and reversals are common where 
the appellant makes a reasonable showing of preju
dice from the ruling." (3 Witkin, Cal. Procedure (2d 
ed. 1971) Pleading, § 1042, pp. 2620-2621.) (2) 

(See fn. 3.) Unfair surprise to the opposing 1par~ is 
also to be considered. (!d.,§ 1048, p. 2623.) N 

FN3 Plaintiff argues that the court should 
not have granted summary judgment be
cause issues of fact remained as to his 
agency theory. However, although agency 
was alleged in the pleadings, it was not ar
gued below or supported by affidavits. 
"Since the object of the [summary judg
ment] proceeding is to discover proof, the 
adverse party must file an affidavit in op
position to the motion; he cannot rely on a 
verified pleading alone." (4 Witkin, Cal. 
Procedure (2d ed. 1971), italics in origin
al), Proceedings Without Trial, § 188, p. 
2837; Hayward, etc. School Dist. v. Mad
rid (1965) 234 Cal.App.2d 100, 120 [ 44 
Cal.Rptr. 268].) Thus the court did not ab
use its discretion by granting summary 
judgment on the agency issue. 

(3) In the case at bar the court should have per
mitted plaintiff to plead the alter ego issue. It ap
parently based its ruling on its reluctance to 
"destroy the plaintiffs time of trial," yet it was 
plaintiff who desired to amend regardless of any 
resulting postponement. Additionally, defendant 
could hardly have been surprised by plaintiffs reli
ance on the alter ego theory. As the court stated, 
there had been much discovery on the issue before 
defendant's and Bragg Crane's motions for sum
mary judgment. Agency, a related concept, had 
been alleged in plaintiffs original complaint, to 
which defendant had been substituted as a Doe. 
And plaintiff had argued the alter ego theory in its 
opposition to defendant's motion. Finally, plaintiff 
was clearly prejudiced by this ruling, since his en
tire theory opposing summary judgment revolved 
around the relationship between defendant, Bragg 
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Crane and Crescent Coke. 

II. 
We turn to the key question whether plaintiff's 

settlement with Bragg Crane operated to release its 
alter ego, Bragg Management. For this purpose we 
examine the history and policies underlying section 

877. 

At common law if a plaintiff sued two or more 
tortfeasors and settled with one, the others were re
leased. The rationale for this rule was that the 
plaintiff had suffered only one injury, for which 
there could be only one satisfaction. As each tort
feasor was jointly and severally liable for the entire 
injury, a settlement with any of them fully com
pensated the plaintiff. To permit the plaintiff to pro
ceed against the others would sanction double re
covery. ( Lamoreux v. San Diego etc. Ry. Co. 
(1957) 48 Cal.2d 617,624 [ 311 P.2d 1]; Chetwood 
v. California National Bank ( 1896) 113 Cal. 414, 
426 [45 P. 704]; Thaxter, Joint Tortfeasors: Legis
lative Changes in the *298 Rules Regarding Re
leases and Contribution (1958) 9 Hastings L.J. 180, 
182.) 

The rule was thus based on the misconception, 
as Dean Prosser suggested, that a "satisfaction" is 
the equivalent of a "release." (Prosser, Joint Torts 
and Several Liability (1937) 25 Cal.L.Rev. 413, 
423.) However, while "[a] satisfaction is an accept
ance of full compensation for the injury; a release is 
a surrender of the cause of action, which may be 
gratuitous, or given for inadequate consideration." ( 
Ibid.) Even if it could be said that any sum the 
plaintiff received in settlement was a compensation 
for the joint wrong( Lamoreux, supra, 48 Cal.2d at 
p. 624), the rule produced unfair results. For ex
ample, a plaintiff who settled with a defendant of 
modest resources for an amount below the value of 
his damages did not have his claim fully satisfied; 

nevertheless, under the common law rule he could 
not seek further compensation from other defend
ants. 

In order to avoid this harsh rule, the covenant 
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not to sue was developed. These covenants were 
not releases, but rather promises not to prosecute a 
lawsuit against the covenantee. Since the "language 
is of covenant and indemnity, not of release" ( 
Kincheloe v. Retail Credit Co., Inc. (1935) 4 Cal.2d 
21, 23 [ 46 P.2d 971]), it would not preclude suit 
against other tortfeasors. (Ibid.) The problem then 
became whether an instrument should be inter
preted as a release or a covenant not to sue. As this 
court recognized, "the distinction between a release 
and a coven~nt not to sue is entirely artificial. As 
between the parties to the agreement, the final res
ult is the same in both cases, namely, that there is 
no further recovery from the defendant who makes 
the settlement, and the difference in the effect as to 
third parties is based mainly, if not entirely, on the 
fact that in one case, there is an immediate release, 
whereas in the other there is an agreement not to 
prosecute a suit." (Pellett v. Sonotone Corp. (1945) 
26 Cal.2d 705, 711 [ 160 P.2d 783, 160 A.L.R. 
863].) 

In 1957 the Legislature responded to the prob
lem by adopting section 877: "Where a release, dis
missal with or without prejudice, or a covenant not 
to sue or not to enforce judgment is given in good 
faith before verdict or judgment to one or more of a 
number of tortfeasors claimed to be liable for the 
same tort - [~] (a) It shall not discharge any other 
such tortfeasor from liability unless its terms so 
provide, but it shall reduce the claims against the 
others in the amount stipulated by the release, the 
dismissal or the covenant, or in the amount of the 
consideration paid for it whichever is the greater; 
and [~] (b) It shall discharge the tortfeasor to whom 
it is given from all liability for any contribution to 
any other tortfeasor." 

Section 877 is but one part of a package of le
gislation entitled "Releases From and Contribution 
Among Joint Tortfeasors." Included therein is a 
*299 section providing for contribution among joint 
judgment debtors (§ 875), a provision for the de
termination of each judgment debtor's pro rata 
share ( § 876), section 877 which abrogates the 
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common law release rule, a section added in I 977 
to deal with sliding scale agreements (§ 877.5), a 
section enacted after American Motorcycle Assn. v. 
Superior Court (1978) 20 Ca1.3d 578 [ 146 
Cai.Rptr. 182, 578 P.2d 899], establishing proced
ures for determining whether a settlement is in 
good faith (§ 877.6), and a provision detailing the 
procedure a judgment debtor may follow to obtain 
contribution from another tortfeasor (§ 878). 

(4a) It is clear that if section 877 applies to the 
case before us, it would allow plaintiff to pursue his 
action against defendant Bragg Management des
pite his settlement with Bragg Crane. Defendant ar
gues, however, that section 877 does not apply to 
alter ego situations. It maintains that an alter ego 
claim rests on the theory that two distinct entities 
are really one, and thus settlement with one must 
ipso facto encompass the other. Section 877, de
fendant asserts, applies only to joint tortfeasors, not 
to a parent corporation held liable for the torts of its 
subsidiary on an alter ego rationale. 

Defendant cites as controlling a federal district 
court case, Fuls v. Shastina Properties, Inc. 
(N.D.Cal. I 978) 448 F.Supp. 983. That case arose 
from the defendants' alleged fraud in selling certain 
property to the plaintiffs. The plaintiffs sued 
Shastina Properties, its sales agents, and its alleged 
alter ego, Beverly Enterprises. Subsequently, the 
plaintiffs entered a settlement and release agree
ment with the sales agents, which the court found to 
include by its express language Shastina Properties. 
(!d., at p. 989.) The court dispensed with the 
plaintiffs' claim against Beverly Enterprises in one 
brief paragraph: "Beverly is alleged to have been 
the alter ego of Shastina Properties. Under Califor
nia law, a corporation is treated as being the alter 
ego of another corporation only if there is 'such a 
unity of interest and ownership that the individual
ity of such corporation and the owner or owners of 
its stock has ceased.' [Citation.] Where the alter ego 
doctrine applies, therefore, the two corporations are 
treated as one for purposes of determining liability. 
It follows that where the one corporation is released 
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from liability, so too is the other. Thus, it is unne
cessary to consider whether Beverly was in fact the 
alter ego of Shastina Properties in this case. If it 
were, it would also be released by the Agreement." 
(Ibid.; see also MIV American Queen v. San Diego 
Marine Canst. (9th Cir. 1983) 708 F.2d 1483, 1490 
(citing and relying on Fuls).) 

These cases do not settle the matter. To begin 
with, of course, decisions of the federal courts in
terpreting California law are persuasive but not 
binding. Second, the cursory reasoning of Fuls 
would not be controlling in any event, for it con
tains no discussion whatever of section 877 or the 
cases *300 interpreting it. Further, the decision is 
based on a misinterpretation of the alter ego doc
trine in California. 

(5a) The alter ego doctrine arises when a 
plaintiff comes into court claiming that an opposing 
party is using the corporate form unjustly and in 
derogation of the plaintiffs interests. (6 Witkin, 
Summary of Cal. Law (8th ed. 1974) Corporations, 
§ 5, p. 4318.) In certain circumstances the court 
will disregard the corporate entity and will hold the 
individual shareholders liable for the actions of the 
corporation: "As the separate personality of the cor
poration is a statutory privilege, it must be used for 
legitimate business purposes and must not be per
verted. When it is abused it will be disregarded and 
the corporation looked at as a collection or associ
ation of individuals, so that the corporation will be 
liable for acts of the stockholders or the stockhold
ers liable for acts done in the name of the corpora
tion." (Comment, Corporations: Disregarding Cor
porate Entity: One Man Company ( 1925) 13 
Cai.L.Rev. 235, 237.) 

( 6) There is no litmus test to determine when 
the corporate veil will be pierced; rather the result 
wili depend on the circumstances of each particular 
case. There are, nevertheless, two general require
ments: "(1) that there be such unity of interest and 
ownership that the separate personalities of the cor
poration and the individual no longer exist and (2) 
that, if the acts are treated as those of the corpora-
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tion alone, an inequitable result will follow." ( 
Automotriz etc. de California v. Resnick (1957) 47 
Cal.2d 792, 796 [ 306 P.2d 1, 63 A.L.R.2d 1042].) 
And "only a difference in wording is used in stating 
the same concept where the entity sought to be held 
liable is another corporation instead of an individu
al." (McLoughlin v. L. Bloom Sons Co., Inc. (1962) 
206 Cal.App.2d 848, 851 [ 24 Cal.Rptr. 311].) 

(5b) However - and this is where the court in 
Fuls went astray - when a court disregards the cor
porate entity, it does not dissolve the corporation. 
"It is often said that the court will disregard the 'fic
tion' of the corporate entity, or will 'pierce the cor
porate veil.' Some writers have criticized this state
ment, contending that the corporate entity is not a 
fiction, and that the doctrine merely limits the exer
cise of the corporate privilege to prevent its abuse." 
(6 Witkin, op. cit. supra, § 5, at p. 4317; see, e.g., 
Comment, supra, 13 Cal.L.Rev. at p. 23 7.) 

In Kahn v. Kahn (1950) 95 Cai.App.2d 708 [ 
214 P .2d 71 ], a marriage dissolution case, the ques
tion was whether the husband's corporation was the 
alter ego of the husband so that its income should 
have been included in the determination of his liab
ility. The court explained the alter ego doctrine: 
"The issue is not so much whether, for all purposes, 
the corporation is the 'alter ego' of its stockholders 
or officers, nor whether the very purpose *301 of 
the organization of the corporation was to defraud 
the individual who is now in court complaining, as 
it is an issue of whether in the particular case 
presented and for the purposes of such case justice 
and equity can best be accomplished and fraud and 
unfairness defeated by a disregard of the distinct 
entity of the corporate form." (!d. at p. 718.) "In 
the instant case there may well have been various 
business reasons sufficient to justify and support 
the formation or continuation of the corporation on 
the part of defendant. For such purposes the 
[corporation] still stands." ( !d., at p. 719.) 
However, to the extent the purpose of the corpora
tion was to fraudulently deprive the wife of a fair 
property settlement, the corporate entity would be 
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disregarded: "The law of this state is that the separ
ate corporate entity will not be honored where to do 
so would be to defeat the rights and equities of third 
persons." (!d., at p. 720; see also McLoughlin v. L. 
Bloom Sons Co., Inc., supra, 206 Cal.App.2d 848, 
854 [bypassing the corporate entity to reach an alter 
ego corporation for the sole purpose of avoiding an 
injustice, otherwise the corporations remain separ
ate].) 

(7) The essence of the alter ego doctrine is that 
justice be done. "What the formula comes down to, 
once shorn of verbiage about control, instrumental
ity, agency, and corporate entity, is that liability is 
imposed to reach an equitable result." (Latty, Sub
sidiaries and Affiliated Corporations (1936) p. 
191.) Thus the corporate form will be disregarded 
only in narrowly defined circumstances and only 
when the ends of justice so require. 

To apply the alter ego theory as the federal dis
trict court did in Fuls misinterprets the doctrine and 
ignores the policies behind it. It is not that a corpor
ation will be held liable for the acts of another cor
poration because there is really only one corpora
tion. Rather, it is that under certain circumstances a 
hole will be drilled in the wall of limited liability 
erected by the corporate form; for all purposes oth
er than that for which the hole was drilled, the wall 
still stands. When it is claimed that a parent corpor
ation should be liable because it is the alter ego of 
its subsidiary, equity commands that the corporate 
wall be breached. Yet the wall remains: the parent 
is liable through the acts of the subsidiary, but as a 
separate entity. A judgment obtained against a cor
poration and its alter ego is enforceable against 
both separately. Thus, when the plaintiff settles 
with only the subsidiary, the parent's liability con
tinues. To hold otherwise would be to defeat the 
policy of promoting justice that lies behind the alter 
ego doctrine. 

Nevertheless the alter ego corporation would 
be dismissed together with the subsidiary under the 
common law release rule, unless section 877 ap
plies. Defendant maintains that this section is ap-
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plicable only to joint tortfeasors and cannot control 
when alter ego is alleged as the basis for the non
settlor's liability. The point is untenable. In 1982 
the Legislature amended *302 the contribution stat
ute, changing its title to "Contribution Among Joint 
Judgment Debtors" and dividing it into two 
chapters. The first chapter, consisting of sections 
875 to 880, retains the old denomination, "Releases 
From and Contribution Among Joint Tortfeasors." 
The sections remain unchanged. The second 
chapter, consisting of sections 881 to 883, is en
titled "Contribution Among Other Judgment Debt
ors." It has been argued that section 877 covers 
only joint tortfeasors, while the fate of parties other 
than joint tortfeasors must be determined by chapter 
2. ( Mayhugh v. County of Orange (1983) 141 
Cal.App.3d 763, 774 [ 190 Cal.Rptr. 537] (dis. opn. 
of McDaniel, J.).) 

The short answer to this argument is that 
chapter 2 deals only with judgment debtors and 
their rights to obtain contribution from other tort
feasors, and thus is not applicable to cases in
volving prejudgment settlements. FN4 (8) More to 
the point, the language of section 877 is significant 
- its drafters did not use the narrow term "joint tort
feasors," they used the broad term "tortfeasors 
claimed to be liable for the same tort." This lan
guage was meant to eliminate the distinction 
between joint tortfeasors and concurrent or success
ive tortfeasors (4 Witkin, Summary of Cal. Law 
(8th ed. 1974) Torts,§ 39, p. 2338), and to permit 
broad application of the statute. ( City of Sacra
mento v. Gemsch Investment Co. (1981) 115 
Cal.App.3d 869, 877 [ 171 Cal.Rptr. 764]; Ritter v. 
Technicolor Corp. (1972) 27 Cal.App.3d 152, 154 [ 
I 03 Cal.Rptr. 686].) Further, another section in 
chapter 1 expressly extends beyond application to 
joint tortfeasors: section 87 6, subdivision (b), ap
plies to "one or more persons ... liable solely for the 
tort of one of them or of another, as in the case of 
the liability of a master for the tort of his servant." 

FN4 While the settlement in this case oc
curred after the court granted summary 
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judgment, an appeal was pending. Also, 
the named defendants were not "judgment 
debtors," as judgment had been rendered in 
their favor. 

(9) Analogous to the issue before us is the 
question whether a principal alleged to be vicari
ously liable in tort for the acts of its agent is subject 
to suit following settlement with the agent. The 
principal is held vicariously liable not because it 
was necessarily at fault, but because justice requires 
that the enterprise be responsible for the risks of 
conducting its business. ( Hinman v. Westinghouse 
Elec. Co. (1970) 2 Cal.3d 956, 959-960 [ 88 
Cal.Rptr. 188, 471 P.2d 988]; Rodgers v. Kemper 
Canst. Co. (1975) 50 Cal.App.3d 608, 618 [ 124 
Cal.Rptr. 143].) Similarly, the parent corporation is 
liable for the acts of its subsidiary under the alter 
ego doctrine because justice requires that the cor
porate wall be breached. "Although the subsidiary 
may not be an agent in any true sense, the justifica
tion for a parent's or affiliate's liability is analogous 
to the justification of the liability *303 of a princip
al for acts of a general agent. The principal himself 
may have done nothing to mislead the third party, 

. \ 
but may still be bound by a contract made by the 
agent within the general scope of his authority .... 
Although a parent or affiliate corporation has done 
nothing affirmative to prejudice the third party, it 
may similarly be just to hold it liable, but only if 
the creditor can show the kind of hardship which 
seems to be assumed as a matter of law in the gen
eral-agency situation. . .. An involuntary creditor 
who has had foisted upon him a subsidiary unable 
to respond in damages has a greater equity." (Note, 
Liability of a Corporation for Acts of a Subsidiary 
or Affiliate (1958) 71 Harv.L.Rev. 1122, 1130.) 

( 1 0) The rule is clear in California that section 
877 applies to principal-agent liability. In Ritter v. 
Technicolor Corp., supra, 27 Cal.App.3d 152, the 
plaintiff sued the defendant film distribution cor
poration, another corporation, and two agents of the 
latter. The plaintiff and all but the defendant 
entered a settlement and release, and the latter then 
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sought a dismissal with prejudice. Proclaiming that 
the wording of the statute was broad enough to ap
ply to situations involving parties that could not be 
considered "true" joint tortfeasors, the court found 
"inescapable the conclusion that under section 877, 
the liability of a principal for the tortious acts of his 
agent, even though wholly vicarious, survives the 
release of the agent." ( Id. at p. 154.) In Mayhugh v. 
County of Orange, supra, 141 Cal.App.3d 763, 766, 
the Court of Appeal reaffirmed Ritter. It emphas
ized that the Legislature, while enacting section 
877.6 in 1980, did not modify or overturn Ritter. ( 
Ibid.) (11) Since the Legislature is presumed to be 
aware of existing judicial decisions ( Estate of Mc
Dill (1975) 14 Cal.3d 831, 839 [ 122 Cal.Rptr. 754, 
537 P.2d 874]), we can presume that it acquiesced 
in the application of section 877 to parties alleged 

b . . I I" bl FN5 to e v1canous y 1a e. 

FN5 Most states with legislation similar to 
section 877 hold that release of an agent 
does not preclude suit against the principal. 
(See, e.g., Harris v. Aluminum Co. of 
America (W.D.Va. 1982) 550 F.Supp. 
1024, 1030; Alaska Airlines, Inc. v. Sweat 
(Alaska 1977) 568 P.2d 916, 929-930; 
Halve v. Draper (1973) 95 Idaho 193, 
196-197 [505 P.2d 1265]; Smith v. Raparot 
(1967) 101 R.I. 565, 567-568 [225 A.2d 
666].) However, there is opposing author
ity. (See, e.g., Craven v. Lawson (Tenn. 
1976) 534 S.W.2d 653, 656; see also An
not., Release of, or Covenant not to Sue, 
One Primarily Liable for Tort, but Ex
pressly Reserving Rights Against One Sec
ondarily Liable, as Bar to Recovery 
Against Latter (1983) 24 A.L.R.4th 547.) 

It has been argued that because liability of the 
principal is wholly dependent on liability of the 
agent, dismissal of the agent removes the basis of 
the principal's responsibility. ( Mayhugh v. County 
of Orange, supra, 141 Cal.App.3d 763, 770 (dis. 
opn. by McDaniel, J.).) However, it does not follow 
that because judgment in favor of the agent exoner-
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ates the principal ( Will v. Southern Pacific Co. 
(1941) 18 Cal.2d 468,472-473 [ 116 P.2d 44]), re
lease of the agent has the same effect. A judgment. 
in favor of the *304 agent means that under our 
system of law the plaintiff should not recover under 
the circumstances presented. A settlement has no 
such implication; it means simply that the parties 
have agreed to resolve their problems outside the 
courtroom. Thus liability of the principal - or parent 
corporation in the alter ego situation - has not been 
disproved. (See Sampay v. Morton Salt Co. (La. 
1981) 395 So.2d 326, 328 [24 A.L.R.4th 541] 
["Although the employer and employee are not 
joint torfeasors, they are nonetheless each oblig11ted 
for the same thing - total reparation of the damages 
to the victim. The derivative nature of the employ
er's liability is of no concern to the victim, and he 
can compel either the employer or the employee to 
compensate him for the whole of his damages"].) 
The liability of the principal (or parent) is not af
fected by the route the agent (or subsidiary) 
chooses to take in disposing of the action. 

(12) An examination of the various policies un
derlying the contribution legislation further sup
ports the rule that release of the subsidiary does not 
release its alter ego. In Sears, Roebuck & Co. v. In
ternational Harvester Co. (1978) 82 Cal.App.3d 
492, 496 [ 147 Cal.Rptr. 262], the court recognized 
three interests at work in section 877: "First ... is 
maximization of recovery to the injured party for 
the amount of his injury to the extent fault of others 
has contributed to it. ... Second is encouragement of 
settlement of the injured party's claim .... Third is 
the equitable apportionment of liability among the 
tortfeasors." 

The statute must be interpreted to allow the 
plaintiff full recovery to the extent that others are 
responsible for his injuries. (See Thornton v. Luce 
(1962) 209 Cal.App.2d 542, 552 [ 26 Cal.Rptr. 
393].) This policy would be violated if a corpora
tion alleged to be liable as the alter ego of its subsi
diary were to be dismissed because the subsidiary 
has settled with the plaintiff, especially if the 
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plaintiff has accepted a modest settlement because 
the subsidiary is undercapitalized. The court held, 
in Mayhugh v. County of Orange, supra, 141 
Cal.App.3d 763, 766: "[Sections 877 and 877.6] 
were designed to clarify the liability of tortfeasors 
and to benefit the negligently injured plaintiff. The 
Legislature could not have intended that a settle
ment with one defendant which partially com
pensates the plaintiff for injuries sustained would 
effectively block the road to complete recovery. 
Release of the employer after settlement with the 
employee would accomplish such a road block and 

FN6 frustrate the purposes of the statute." *305 

FN6 See also American Motorcycle Assn. 
v. Superior Court, supra, 20 Cal.3d 578, 
upholding the joint and several liability 
rule in the face of the adoption of the doc
trine of comparative negligence, and pro
claiming that "from a realistic standpoint, 
we think that AMA's suggested abandon
ment of the joint and several liability rule 
would work a serious and unwarranted de
leterious effect on the practical ability of 
negligently injured persons to receive ad
equate compensation for their injuries. One 
of the principal by-products of the joint 
and several liability rule is that it fre
quently permits an injured person to obtain 
full recovery for his injuries even when 
one or more of the responsible parties do 
not have the financial resources to cover 
their liability." ( Id. at p. 590.) 

A second goal of the contribution statute is the 
early and final settlement of claims. A potential 
problem could arise in vicarious liability situations 
because the contribution statutes preserve the right 
of full indemnity. Section 875, subdivision (f), 

would seem to permit a secondarily liable defend
ant that has had judgment entered against it to seek 
indemnification from the primary tortfeasor. This 
threat of indemnification could keep a primarily li
able defendant from settling. This court has not yet 
addressed the question whether an employer-judg-
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ment debtor has a right to obtain indemnification 
from an employee who has settled with the 
plaintiff. However, to the extent such a right exists, 
"In light of the clear legislative expression, ... we 
must assume that this contingency was foreseen, 
and that this result was felt desirable." ( Ritter v. 
Technicolor Corp., supra, 27 Cal.App.3d 152, 155.) 
Moreover, in the alter ego arena, where the corpor
ations involved have comparable control, it is un
likely that the parent will sue the subsidiary for in
demnity unless to do so would be in the best in
terests of both corporations. Finally, it should be 
noted that in many cases the parent and subsidiary 
will be represented by the same counsel, as is the 
situation in the case at bar, or by separate counsel 
working in close collaboration. Thus the easiest 
method for avoiding indemnity problems is to m
clude both corporations in the settlement. 

The third policy to be vindicated by the contri
bution legislation is equity among the defendants. 
Section 877, subdivision (a), provides that the 
plaintiffs recovery will be reduced by the amount 
of consideration paid by the settling defendant, not 
by the proportion of that defendant's liability. If the 
subsidiary is allowed to settle for a modest share of 
the plaintiffs liability and this settlement covers the 
parent as well, the remaining defendants will have a 
proportionately greater sum to pay. The low settle
ment, not made in bad faith because, for example, 
the subsidiary is undercapitalized, may indeed be 
unfair if the more affluent parent corporation is in
cluded in its terms. Since the remaining defendants 
cannot attack a settlement unless it was made in bad 
faith, the rule would be inequitable to the non
settlors. 

It should be added that allowing the plaintiff to 
proceed against the nonsettling parent would reflect 
the parties' intent. When, as here alleged, the terms 
of settlement and release expressly include only the 
subsidiary and no other party, the parent should not 
magically benefit from the agreement. If it could do 
so, results unfair to plaintiffs might follow: not 
realizing that the parent would also be part of the 
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agreement, the plaintiff would base his settlement 
on the financial capabilities of the only other party 
to the agreement, the subsidiary. The amount the 
plaintiff would receive would likely *306 be dis
proportionately low if the settlement discharged the 
parent as well as the subsidiary. And as for the pro
tection of the corporations, the solution is simple: 
both parties could and should participate in the ne
gotiations. In this way, with every party's identity 
fully disclosed, an agreement fair to all can be 
reached. 

( 4b) We hold that when a plaintiff in a tort ac
tion sues one party as the alter ego of another, the 
plaintiff is not barred from proceeding against the 
former after settlement with its alter ego. In the 
case at bar the trial court abused its discretion in re
fusing to allow plaintiff to amend his pleadings for 
this purpose. 

The summary judgment is reversed. 

Bird, C. J., Kaus, J., Broussard, J., and Reynoso, J., 
concurred. 

LUCAS,J. 
I respectfully dissent. The settlement reached 

between Wesley Mesler and Bragg Crane Services, 
Inc. (Bragg Crane) resulting in Mesler's dismissal 
with prejudice of his action against Bragg Crane 
must preclude Mesler from continuing against 
Bragg Management Company (Bragg Management) 
on an alter ego theory. Using a confusing meld of 
incompatible and inapplicable principles, the ma
jority concludes that the corporate veil may be 
pierced, and one entity deemed the "alter ego" of 
another for purposes of liability, while simultan
eously concluding that the same veil remains intact 
when considering the effects of a settlement. 

This inconsistency appears to be engendered in 
part by my colleagues' extensive reliance on cases 
involving principal-agent relationships and vicari
ous liability. However, plaintiff's action here rested 
on neither theory. Mesler asserted instead that the 
two corporate Bragg entities were so overlapping 
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and identical that in the context of this action the 
corporate veil must be ignored and the two treated 
as one entity. 

Incorporation is specifically utilized to limit li
ability. When abused, the corporate structure may 
be ignored, but "The standards for the application 
of alter ego principles are high, and the imposition 
of liability notwithstanding the corporate shield is 
to be exercised reluctantly and cautiously." (1 
Fletcher, Cyclopedia Corporations (perm. ed. 1983) 
§ 41.10 at p. 397, fn. omitted [hereinafter Fletcher 
].) As an exception to the usual insulation from li
ability which incorporation provides to its share
holders, care is required before "alter ego" is found 
applicable. 

The majority indulges in frequent analogies to 
and reliance upon cases involving agency relation
ships. "The traditional concept of agency refers 
*307 to a special legal relationship between separ
ate legal persons as a result of which the acts of 
one are attributed to the other with attendant legal 
consequences." (Blumberg, The Law of Corporate 
Groups (1983) § 1.02.2, at p. 21, fn. omitted, italics 
added [hereinafter Blumberg].) This special rela
tionship and its concomitant rights and liabilities 
may be statutorily prescribed: "An agent represents 
his principal for all purposes within the scope of his 
actual or ostensible authority, and all the rights and 
liabilities which would accrue to the agent from 
transactions within such limit, if they had been 
entered into on his own account, accrue to the prin
cipal." (Civ. Code, § 2330.) The principal's vicari
ous liability for the acts of his agent extends only to 
the limits of the agency and to acts "committed by 
such agent in and as part of the transaction of' the 
business of the agency, but not to any other acts un
less authorized or ratified by the principal. (!d., §§ 
2338, 2339.) 

When liability is imposed based on agency re
lationships, the separate legal identity of two or 
more defendants is acknowledged, but liability non
etheless is imputed under specified conditions. Nor
mally, under general legal principles, a corporation 
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is not the agent of its shareholders, nor is a corpor
ate subsidiary automatically considered an agent of 
a parent corporation. (Blumberg, supra, § 1.02.2 at 
pp. 21-22.) When, rather than an agency relation
ship, alter ego is asserted, the goal is to ignore the 
identity of the corporation and to withhold the sep
arate recognition to which, prima facie, it would 
otherwise be entitled. The corporate veil is pierced 
to establish that two facially separate legal entities 
are in fact one and should be treated as such. In oth
er words, "[u]nder the [alter ego] doctrine, the court 
merely disregards the corporate entity and holds the 
individual responsible for his acts knowingly and 
intentionally done in the name of the corporation. 
[~] .... A corporation may be the alter ego of anoth
er corporation and where this occurs the distinct 
corporate entity will be disregarded and the two 
corporations will be treated as one." (Fletcher, 
supra,§ 41.10 at pp. 397-398, fns. omitted.) 

With this background in mind, I tum to the ma
jority's opinion here. Undoubtedly, a finding that 
one corporation is alter ego of another for the pur
pose of a particular action does not mean that the 
corporate veil will be breached as to all suits or 
creditors for all purposes. However, the majority 
utilizes this rule in a unique way: it permits reliance 
on a finding of alter ego for one part of analyzing a 
transaction, but adheres to corporate separateness 
for consideration of the exact same transaction. The 
contradictory pull thus created permeates my col
leagues' opinion. 

For example, the majority first observes that a 
finding of alter ego does not mean "It is not that a 
corporation will be held liable for the acts of *308 
another corporation because there is really only one 
corporation." ( Ante, p. 30 1.) This disclaimer 
however is directly contrary to the generally accep
ted characterization of the effect of such a finding: 
"When a case calls for an exception to the entity 
view, courts usually construct a common identity 
for the parent and subsidiary corporations, thereby 

treating them as one." (Blumberg, supra, § 1.02.1 
at p. 9; see also lA Ballantine & Sterling, Cal. Cor-
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poration Laws (4th ed. 1984) § 295, at p. 14-32 
[hereinafter Ballantine] [courts applying alter ego 
theory "treat the body of shareholders and the cor
poration as procedurally synonomous rather than as 
separate juristic entities"].) In fact, it is because in 
essence there is functionally but one entity that al
te~ ego is appropriate in a given situation. 

The majority opinion then pictures a hole 
drilled in the "wall of limited liability erected by 
the corporate form" and concludes that "When it is 
claimed that a parent corporation should be liable 
because it is the alter ego of its subsidiary, equity 
commands that the corporate wall be breached. Yet 
the wall remains: the parent is liable through the 
acts of the subsidiary, but as a separate entity." ( 
Ante, p. 301, italics added.) This confuses the sep
arate legal identity of corporation and shareholder 
and the difference between agency and alter ego re
lationships. The opinion continues: "A judgment 
obtained against a corporation and its alter ego is 
enforceable against both separately. Thus, when the 
plaintiff settles with only the subsidiary, the par
ent's liability continues." (Ibid.) There is an unwar
ranted leap of logic to the conclusion that the parent 
remains liable which apparently arises out of an as
sumption of continuing individual legal identity 
even when liability is based solely on a claim of al
ter ego identification. Part of the problem may also 
arise out of my colleagues' reliance on the parent
subsidiary relationship; however, not every alter 
ego situation arises from corporate connections and 
the rule established here will affect individual 
shareholders as well. 

Bragg Management's status as the parent of 
Bragg Crane is insignificant once alter ego prin
ciples apply. The parent-subsidiary relationship per 
se is irrelevant except to the extent it bears on the 
original determination of whether alter ego is ap
propriate. If, as Mesler asserts, the two corporations 
are alter egos, they should be treated as one single 
entity. Once this is understood, it becomes difficult 
to understand how the majority can hold that the 
settlement here does not bar further action against 
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Bragg Management. If an action is settled with 

John Doe, the plaintiff cannot proceed against him 
as J. Doe for further and separate damages. Non
etheless, that is precisely the effect of the majority's 
reasoning here. 

The United States District Court in Fuls v. 
Shastina Properties, Inc. (N.D.Cal. 1978) 448 
F.Supp. 983, clearly understood that an alter ego 
*309 finding must be consistently applied. As it ex
plained, "Where the alter ego doctrine applies, ... 
the two corporations are treated as one for purposes 
of determining liability. It follows that where the 
one corporation is released from liability, so too is 
the other." (P. 989.) This state of affairs arises, of 
course, because under the alter ego theory urged by 
Mesler, Bragg Management can only be liable if 
Bragg Crane is liable but only because the two en
tities are viewed as indivisible. (See MIV American 
Queen v. San Diego Marine Canst. (9th Cir. 1983) 
708 F.2d 1483, 1490.) 

If Mesler had first sued Bragg Crane, settled 
and judgment had thereupon been entered in Bragg 
Crane's favor, Mesler would have been estopped 
from proceeding further against Bragg Management 
except to the extent that it might have sought to col
lect from it any unsatisfied portion of the judgment. 
Plaintiffs often move postjudgment to amend a 
judgment. in their favor to add a previously un
named person or entity as a defendant on the 
ground that it or he is the alter ego of an originally 
denominated defendant. (See Alexander v. Abbey of 
the Chimes (1980) 104 Cai.App.3d 39, 44-46 [ 163 
Cai.Rptr. 377]; Code Civ. Proc., § 187.) However, 

such amendment is not permitted in the absence of 
a showing of due diligence on the part of the 
plaintiff, and of participation in the defense of the 
underlying action by the claimed alter ego. ( Minton 
v. Cavaney (1961) 56 Cal.2d 576, 581 [ 15 
Cai.Rptr. 641, 364 P.2d 473]; Alexander, supra, at 

pp. 47-48; Ballantine, supra § 299.04 at pp. 
14.45-14.46 [factors considered in permitting 
amendment of judgment to include new defend
ant].) Such restrictions are necessary to protect the 
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newly named entity's constitutional rights. (See 
Motores de Mexicali v. Superior Court (1958) 51 
Cal.2d 172, 176 [ 331 P.2d 1].) 

The postjudgment use of alter ego doctrine can 
serve only to obtain collection based on already es
tablished liability. Moreover, its availability serves 
to counter the majority's claims about unsuspecting 
plaintiffs improvidently settling with an apparently 
"undercapitalized" corporation. A plaintiff may 
settle for full value and seek to collect not only 
from that corporation but also from any alter ego. 
Plaintiffs must, as noted, exercise due diligence but 
this encourages careful and timely investigation of 
claims and possible defendants. A plaintiff may 
also expressly reserve the right to seek further re
covery from an alter ego when the question of the 
relationship between defendants remains unsettled. 
(See, e.g., Meyer v. Stern (D.Colo. 1984) 599 
F.Supp. 295, 298.) A plaintiff thus may settle and 
obtain speedy recovery without foreclosing his op
tions as to other potential sources of recovery. 

Plaintiff here did not expressly reserve any 
rights in his settlement. Instead, Mesler's claim 
against Bragg Management was based on the asser
tion *310 that it was in fact the alter ego (not the 
parent or shareholder or superior or principal) of 
Bragg Crane, and the corporate walls dividing the 
two entities therefore were illusory. Mesler obvi
ously knew long before his settlement with Bragg 
Crane of the existence and purported synonymity of 
Bragg Management, and in fact his motion to 
amend to add Bragg Management as an alter ego 
was the original subject of this appeal. It was only 
during the pendency of the appeal that Mesler 
settled with Bragg Crane, who, he had been al
leging, was the same entity as Bragg Management. 
It is in this context that Mesler's invocation of Code 

of Civil Procedure section 877 must be rejected. 

Section 877 provides in relevant part that 
where a release, dismissal or covenant not to sue is 
given to one defendant, "It shall not discharge any 
other tortfeasor from liability unless its terms so 
provide .... " (Italics added.) It does not apply here 
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because, under the theory of liability urged by 
Mesler, Bragg Management is not another tortfeas
or but rather it is merely the alias of the tortfeasor 
with whom Mesler has already reached agreement. 
The analysis of section 877 by the majority is 
simply irrelevant. 

The basic harm in the majority opinion is the 
potential erosion it may cause in the concept of lim
ited liability created by use of the corporate form. 
Incorporation creates defined legal obligations and 
relationships between corporation and shareholder 
(corporate or individual). These relationships are 
distinct from those created in an agency or vicari
ous liabilit¥ situation. The majority unfortunately 
blurs the line. 

In summary, my colleagues may well have put 
the lie to Shakespeare's maxim: 

"What's in a name: That which we call a rose 

By any other name would smell as sweet." 

(Romeo and Juliet, Act II, sc. 2.) 

I would dismiss the appeal as moot. 

Grodin, J., concurred. *311 

Cal. 
Mesler v. Bragg Management Co. 
39 Cal.3d 290, 702 P.2d 601, 216 Cal.Rptr. 443 

END OF DOCUMENT 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Page 15 



EXHIBIT 104 



50 P.3d 751 Page 1 

28 Cal. 4th 828, 50 P.3d 751, 123 Cal.Rptr.2d 40, Prod.Liab.Rep. (CCH) P 16,451, 02 Cal. Daily Op. Serv. 7019, 
2002 Daily Journal D.A.R. 8796 · 

(Cite as: 28 Cal.4th 828) 

Supreme Court of California 
BETTY JEAN MYERS, Plaintiff and Appellant·, 

v. 
PHILIP MORRIS COMP ANTES, INC., et a!., De

fendants and Respondents. 

No. S095213. 
Aug. 5, 2002. 

SUMMARY 
A smoker filed a products liability action 

against tobacco manufacturers after she was dia
gnosed with lung cancer allegedly caused by expos
ure to tobacco. After the case was removed to fed
eral court, the United States District Court for the 
Eastern District of California granted defendants' 
motion to dismiss, on the ground that Civ. Code, § 
1714.45, barred plaintiffs actions for any injuries 
incurred prior to January 1998. The first version of 
§ 1714.45 (the immunity statute) granted tobacco 
companies complete immunity in certain product li
ability lawsuits effective Jan. 1, 1988. The second 
version (the repeal statute) rescinded that immunity 
10 years later effective Jan. 1, 1998. Plaintiff ap
pealed, and the United States Court of Appeals for 
the Ninth Circuit, No. 99-17383, certified a ques
tion to the California Supreme Court, asking wheth
er the repeal statute governs a claim that accrued 
after Jan. 1, 1998, but which is based on conduct 
that occurred prior to Jan. 1, 1998. 

The Supreme Court held that the immunity 
statute applied to statutorily described conduct that 
occurred during the 1 0-year immunity period, 
which began Jan. 1, 1988 and ended Dec. 31, 1997. 
No products liability cause of action could be based 
on that conduct, regardless of when plaintiff may 
have sustained or discovered injuries as a result of 
that conduct. That statutory immunity was rescin
ded, however, when the Legislature enacted the re

peal statute, which as of Jan. 1, 1998, restored the 
general tort principles that had previously governed 

the tort liability of tobacco companies. Thus, as to 
conduct falling before and after the 10-year im
munity period, the tobacco companies were not 
shielded from the lawsuit. Application of the repeal 
statu:te to defendants for conduct during the im
munity period would have been a retroactive ap
plication, subjecting them to liability for past con
duct that was lawful during the immunity period. 
Such retroactive application was impermissible 
since the repeal statute had no express retroactive 
language, and extrinsic sources provided no clear 
indication of legislative intent to apply the statute 
retroactively. (Opinion by Kennard, J., with 
George, C. J., Baxter, Werdegar, Chin, and Brown, 
JJ., concurring. Dissenting opinion by Moreno, J. 
(seep. 848).) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(la, lb, lc, ld) Products Liability § 40--Strict Li
ability in Tort--Defenses--Statutory Immunity
-Tobacco Products--Repeal of Immunity-- Liability 
of Tobacco Manufacturers for Conduct Falling Out
side Immunity Period. 

A products liability action by a smoker against 
tobacco manufacturers, arising from lung cancer 
caused by exposure to tobacco, was barred by the 
first version ofCiv. Code,§ 1714.45, granting com
plete immunity to tobacco companies in certain 
products liability actions, as to statutorily described 
conduct that occurred in the 1 0-year period in 
which the statute was in effect (Jan. 1, 1988, 
through Dec. 31, 1997). No products liability cause 
of action could be based on conduct that occurred 
during that period regardless of when plaintiff may 
have sustained or discovered injuries as a result of 
the conduct. The statutory immunity was rescinded, 
however, when the Legislature enacted a second 
version of Civ. Code, § 1714.45 (the repeal statute), 
which, as of Jan. 1, 1998, restored general tort prin
ciples that had previously governed the tort liability 
of tobacco companies. Thus, as to conduct falling 
before and after the 1 0-year immunity period, the 
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tobacco companies were not shielded from the law
suit. Application of the repeal statute to defendants 
for conduct during the immunity period would have 
been a retroactive application, subjecting them to li
ability for past conduct that was lawful during the 
immunity period. Such retroactive application was 
impermissible since the repeal statute had no ex
press retroactive language, and extrinsic sources 
provided no clear indication of legislative intent to 
apply the statute retroactively. Constitutional con
siderations also reinforced construction of the re
peal statute as prospective only. 
[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) 
Torts, § 1312; West's Key Number Digest, Products 
Liability~ 2.] 
(2) Statutes § 5--0peration and Effect--Retroactive 
Law--What Constitutes. 

A retroactive or retrospective law is one that 
affects rights, obligations, acts, transactions, and 
conditions that are performed or exist prior to the 
adoption of the statute. Every statute that takes 
away or impairs vested rights acquired under exist
ing laws or creates a new obligation, imposes a new 
duty, or attaches a new disability, with respect to 
transactions or considerations already past, must be 
deemed retrospective. A statute that operates to in
crease a party's liability for past conduct is retroact
Ive. 

(3) Statutes § 5--0peration and Effect--Presumption 
of Prospective Application--Requirements for Ret
roactive Application. 

Generally, statutes operate prospectively only. 
A retroactive application of a statute requires either 
express language or clear and unavoidable implica
tion from the California Legislature. A retrospect
ive operation will not be given to a statute that in
terferes with antecedent rights unless that is the un
equivocal and inflexible import of the terms and the 
manifest intention of the Legislature. The presump
tion that legislation operates prospectively rather 
than retroactively is rooted in constitutional prin
ciples, and the antiretroactivity principle finds ex
pression in several provisions of the Constitution, 
including the ex post facto clause, the takings 

clause, and the due process clause. California 
courts apply the same general prospectivity prin
ciple as the United States Supreme Court. Under 
this formulation, a statute's retroactivity is, in the 
first instance, a policy determination for the Legis
lature and one to which the courts defer absent 
some constitutional objection to retroactivity. But a 
statute that is ambiguous with respect to retroactive 
application is construed to be unambiguously pro
spective. 

(4) Statutes § 42--Construction--Aids--Comments 
by Bill's Author. 

Courts decline to discern legislative intent from 
comments by a bill's author because they reflect 
only the views of a single legislator instead of those 
of the Legislature as a whole. 
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KENNARD,J. 
In 1995, the California Legislature found that 

"[t]obaccorelated disease places a tremendous fin
ancial burden upon the persons with the disease, 
their families, the health care delivery system, and 
society as a whole," and that "California spends 
five billion six hundred million dollars 
($5,600,000,000) a year in direct and indirect costs 
on smoking-related illnesses." (Health & Saf. Code, 
§ 104350, subd. (a)(7).) To obtain compensation for 
the physical and mental suffering and staggering 
expenses inflicted by tobacco-related illness, users 
of tobacco products and their families have sought 
relief in our courts through product liability law
suits against manufacturers and sellers of tobacco 
products. In dealing with those lawsuits, courts 
have not been free to apply ordinary principles of 
tort law because, as we shall explain, the Legis
lature has enacted statutes that directly control the 
extent to which our courts may award damages 
against tobacco companies in product liability ac
tions. 

The statutes at issue are two successive ver
sions of section 1714.45 of California's Civil Code. 
FNI The first version, which we here sometimes 

refer to as the Immunity Statute, granted tobacco 
companies complete immunity in *832 certain 

¥roduct liability lawsuits as of January I, 1988. 
N2 (Added by Stats. 1987, ch. 1498, § 3, p. 5778.) 

The second version, which we here sometimes refer 

to as the Repeal Statute, rescinded that immunity 10 
years later on January 1, 1998. (Stats. 1997, ch. 
570, § 1.) The United States Court of Appeals for 
the Ninth Circuit has certified to us a question ask
ing whether the Repeal Statute governs "a claim 
that accrued after January 1, 1998, but which is 
based on conduct that occurred prior to January 1, 
1998." ( Myers v. Philip Morris Companies, Inc. 
(9th Cir. 2001) 239 F.3d 1029, 1030 (Myers).) 

FN1 Further undesignated statutory refer
ences are to the Civil Code. 

FN2 As this court has done in prior cases 
discussing this legislation, we use the term 
"immunity" rather loosely, without re
stricting it to its narrowest technical mean
ing, that is, "a complete defense ... [that] 
does not negate the tort." (Black's Law 
Diet. (1996 pocket ed.) p. 298; see also 
Delaney v. Superior Court {1990) 50 
Cal.3d 785, 797, fn. 6 [268 Cal.Rptr. 753, 
789 P.2d 934] [discussing the 
"immunity-privilege distinction"].) 

Our answer is this: The Immunity Statute ap
plies to certain statutorily described conduct of to
bacco companies that occurred during the 1 0-year 
immunity period, which began on January 1, 1988, 
and ended on December 31, 1997. With respect to 
such conduct, therefore, the statutory immunity ap
plies, and no product liability cause of action may 
be based on that conduct, regardless of when the 
users of the tobacco products may have sustained or 
discovered injuries as a result of that conduct. That 
statutory immunity was rescinded, however, when 
the California Legislature enacted the Repeal Stat
ute, which as of January 1, 1998, restored the gen
eral principles of tort law that had, until the 1988 
enactment of the Immunity Statute, governed tort 
liability against tobacco companies. Therefore, with 
respect to conduct falling outside the 1 0-year im
munity period, the tobacco companies are not shiel
ded from product liability lawsuits. 

1. Facts 
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The Court of Appeals for the Ninth Circuit de
scribed the background of this case as follows: 
"Betty Jean Myers began smoking cigarettes in 
1956 and continued to smoke heavily until 1997. 
Throughout this period, and until August of 1998, 
she also worked and lived in environments in which 
those around her smoked cigarettes. On April 8, 
1998, Myers was diagnosed with lung cancer al
legedly caused by her exposure to tobacco. On 
March 4, 1999, Myers filed a complaint in Tulare 
County Superior Court against Philip Morris and 
other defendant tobacco manufacturers 
(collectively, the 'Tobacco Manufacturers') alleging 
several claims, including strict liability, negligence, 
breach of implied warranties, fraud, and negligent 
misrepresentation." ( Myers, supra, 239 F.3d at p. 
1 030.) 

The Ninth Circuit's description continues: 
"After removing this case to the United States Dis
trict Court for the Eastern District of California, the 
*833 Tobacco Manufacturers moved, on April 13, 
1999, to dismiss Myers's complaint for failure to 
state a claim. On May 25, 1999, the district court 
granted the motion to dismiss, with leave to amend, 
on the ground that Cal. Civ. Code § 1714.45 barred 
Myers's actions for any injuries incurred prior to 
January 1998. On June 30, 1999, Myers amended 
her complaint to allege that she was exposed to 
secondhand cigarette smoke between January 1, 
1998 and April 8, 1998. On July 19, 1999, the To
bacco Manufacturers again moved to dismiss My
ers's complaint for failure to state a claim. On Octo
ber 6, 1999, the district court again dismissed My
ers's complaint for failure to state [a] claim, this 
time without leave to amend, on the grounds that 
she had conceded that her lung cancer was not 
caused by her exposure to secondhand smoke after 
January 1, 1998, and, again, that pre-1998 expos
ures were not actionable. Myers filed a timely no
tice of appeal to the Ninth Circuit." ( Myers, supra, 
239 F.3d at p. 1 031.) 

II. Background 
We start with a review of the Immunity Statute 

and two California cases that have construed that 
statute, American Tobacco Co. v. Superior Court 
(1989) 208 Cai.App.3d 480 [255 Cal.Rptr. 280], a 
decision of the state Court of Appeal, and Richards 
v. Owens-Illinois, Inc. (1997) 14 Cal.4th 985 [60 
Cal.Rptr.2d 103, 928 P.2d 1181], a decision of this 

court. 

A. The Immunity Statute 
Enacted as part of the Willie L. Brown, Jr.-Bill 

Lockyer Civil Liability Reform Act of 1987, former 
section 1714.45 (the Immunity Statute) provided in 
full: 

"(a) In a product liability action, a manufac
turer or seller shall not be liable if: 

"( 1) The product is inherently unsafe and the 
product is known to be unsafe by the ordinary con
sumer who consumes the product with the ordinary 
knowledge common to the community; and 

"(2) The product is a common consumer 
product intended for personal consumption, such as 
sugar, castor oil, alcohol, tobacco, and butter, as 
identified in comment i to Section 402A of the Re

statement (Second) of Torts. 

"(b) For purposes of this section, the term 
'product liability action' means any action for injury 
or death caused by a product, except that the term 
does *834 not include an action based on a manu
facturing defect or breach of an express warranty. 

"(c) This section is intended to be declarative 
of and does not alter or amend existing California 
law, including Cronin v. J.B.E. Olson Corp., (1972) 
8 Cal. 3d 121 [104 Cal. Rptr. 433, 501 P.2d 1153], 
and shall apply to all product liability actions 
pending on, or commenced after, January 1, 1988." 
(Stats. 1987, ch. 1498, § 3, pp. 5778-5779, italics 

added.) 

We now discuss the two California decisions 
that have interpreted the Immunity Statute. 

I. American Tobacco Co. v. Superior Court 
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The state Court of Appeal's 1989 decision in 
American Tobacco Co. v. Superior Court, supra, 
208 Cal.App.3d 480 (American Tobacco), which 
was authored by Presiding Justice J. Anthony 
Kline, was the first to construe the Immunity Stat
ute. In that case, the court described the Immunity 
Statute as the result of a " 'peace pact' " or 
"compromise between parties seeking and opposing 
comprehensive changes in California tort law who 
had been locked in a long political struggle that had 
reached [a] stalemate." (American Tobacco, supra, 
at pp. 486-487.) Those involved included major 
special interest groups such as insurers, physicians, 

manuf~~~rers, and the plaintiffs lawyers. (Jd. at p. 
486.) The Court of Appeal in American To
bacco characterized the Immunity Statute as so 
"poorly drafted" that "on its face [, it was] amen
able to two diametrically opposed interpretations, 
each of which conflict[ ed] in some way with the 
words" used by the Legislature. (American Tobacco 
, supra, at p. 485.) But legislative history, the court 
noted, indicated that the Immunity Statute's intent 
was to ensure that " 'high-cholesterol foods, alco
hol, and cigarettes that are inherently unsafe and 
known to be unsafe by ordinary consumers, [were] 
not to be subject to product liability lawsuits.' " ( 
American Tobacco, supra, at p. 487, italics added.) 
In light of that legislative intent, the Court of Ap
peal in American Tobacco concluded that the stat
utory immunity was very broad, providing "nearly 
complete" immunity for manufacturers and sellers 
of tobacco and the other enumerated products. ( 
Ibid.) *835 

FN3 The compromise agreement re
portedly is known as "the 'napkin deal' 
since it was hammered out by political ad
versaries"-( one side "wanting comprehens
ive changes in California tort law, the oth
er wanting to maintain the status quo")-on 
a white cloth napkin in a Sacramento res
taurant. (Moy, Tobacco Companies, Im
mune No More-California's Removal of the 
Legal Barriers Preventing Plaintiffs From 
Recovering for Tobacco-related Illness 

(1998) 29 McGeorge L.Rev. 761, 770.) 

2. Richards v. Owens-Illinois, Inc. 
In 1997, some eight years after the Court of 

Appeal's decision in American Tobacco, supra, 208 
Cal.App.3d 480, we construed the Immunity Statute 
in Richards v. Owens-Illinois, Inc., supra, 14 
CaL4th 985 (Richards). Because Richards is central 
to answering the question the Ninth Circuit has cer
tified to us, we discuss it in some detail. 

The plaintiff in Richards, supra, 14 Cal.4th 
985, was a former shipyard worker who sued sever
al asbestos manufacturers, claiming that his expos
ure to asbestos fibers at various shipyard jobs had 
caused him to develop asbestosis, a severe respirat
ory injury. At trial, one asbestos manufacturer, de
fendant Owens-Illinois, Inc., presented evidence 
that the plaintiff had contributed to the develop
ment of his respiratory injury by smoking for more 
than 40 years. (Jd. at p. 990.) The issue before this 
court was whether the trial court should have al
lowed Owens-Illinois to present its so-called to
bacco company defense, which would have re
quired the jury, in determining fault with respect to 
noneconomic damages (to compensate the plaintiff 
for pain and suffering), to apportion to tobacco 
companies some percentage of fault, thereby redu
cing the percentage of the noneconomic damages 
award attributable to Owens-Illinois. (Id. at p. 991.) 

To decide this question, we considered the in
terplay between the Immunity Statute and section 
1431 et seq., enacted by the California electorate in 
an initiative known as Proposition 51. Proposition 
51 provided in part that "in a tort action governed 
by principles of comparative fault, a defendant shall 
not be jointly liable for the plaintiffs 'non
economic damages,' but shall only be severally li

able for such damages 'in direct proportion to that 
defendant's percentage of fault.' " (Richards, supra 
, 14 Cal.4th at p. 988, quoting § 1431.2, subd. (a).) 
The specific question we addressed in Richards was 
this: "To the extent [the Immunity Statute] protects 
tobacco companies from direct 'liab[ility]' for harm 
caused by smoking, does it also preclude the alloca-
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tion of proportionate 'fault' to absent tobacco com
panies in a smoker's suit for asbestos-related lung 
injury, in order to reduce the 'non-economic' dam
ages payable by the asbestos defendant under Pro
position 51?" (Richards, supra, 14 Cal.4th at p. 
988.) 

We explained: "Though the [Immunity Statute] 
states only an exemption from direct 'liab[ility]' 
where specified conditions are met, the express 
premise which justifies this immunity is of a broad
er nature. This premise is that suppliers of certain 
products which are 'inherently unsafe,' but which 
the public wishes to have available despite aware
ness of their dangers, should not be responsible in 
tort for resulting harm to those who voluntarily 
*836 consumed the products despite such know
ledge. With respect to injuries meeting the statute's 
requirements, that principle precludes the assign
ment of legal 'fault' to such suppliers in all contexts, 
including suits from which they are absent by law." 
(Richards, supra, 14 Cal.4th at p. 1002, italics ad
ded, original italics omitted.) 

We pointed out that the Immunity Statute drew 
"its express inspiration from product liability prin
ciples" set forth in comment i to section 402A of 
the Restatement Second of Torts (Restatement), and 
these principles provided the premise for the stat
ute. (Richards, supra, 14 Cal.4th at p. 999.) 

We observed: "Section 402A of the Restate
ment proposes generally that when a manufacturer 
or distributor sells a product 'in a defective condi
tion unreasonably dangerous to the user or con
sumer' ([Rest.] p. 347, italics added), and the 
product reaches that person, as expected and inten
ded, without substantial change in its condition, the 
seller is 'subject to liability' for physical harm 
'thereby caused to the ultimate user or consumer.' 
[~] However, comment i asserts an important quali
fication of the general rule .... [It] makes clear that 
... '[t]he rule [of liability] applies only where the de
fective condition of the product makes it unreason
ably dangerous to the user or consumer.' 
(Restatement, p. 352, italics added.) As comment i 

then explains, '[m]any products cannot possibly be 
made entirely safe for all consumption,' but if a 
product is pure and unadulterated, its inherent or 
unavoidable danger, commonly known to the com
munity which consumes it anyway, does not expose 
the seller to liability for resulting harm to a volun
tary user." (Richards, supra, 14 Cal.4th at p. 999.) 

Richards added: "The clear premise of com
ment i is that no 'liability' arises [for the manufac
ture or distribution of a product that in its pure and 
unadulterated form poses for its voluntary users an 
inherent and unavoidable danger] because there is 
no sound basis for liability. In other words, com
ment i posits, a manufacturer or seller breaches no 
legal duty to voluntary consumers by merely sup
plying, in unadulterated form, a common commod
ity which cannot be made safer, but which the pub
lic desires to buy and ingest despite general under
standing of its inherent dangers." (Richards, supra, 
14 Cal.4th at p. 1000.) 

Because it would have been "anomalous" for a 
supplier of tobacco products, "though immunized ... 
from direct liability for providing an 'inherently un
safe' product to a knowing and voluntary consumer 
... [to] nonetheless be assigned 'fault' for doing so in 
an action between that same consumer and a third 
party defendant," we held in Richards "that to the 
extent [the Immunity Statute] afford[ed] tobacco 
suppliers immunity from *837 'liab [ility]' in direct 
actions against them, on grounds that the immun
ized conduct breache[d] no duty and constitute[d] 
no tort, the statute also preclude[d] indirect assign
ment of comparative 'fault' ... to such entities for 
purposes of Proposition 51." (Richards, supra, 14 
Cal. 4th at pp. 1000-1001, italics added.) 

In short, our unanimous decision in Richards, 
supra, 14 Cal.4th 985, made clear that between 
January 1, 1988, and December 31, 1997, when the 
Immunity Statute was in effect, supplying pure and 
unadulterated tobacco products to knowing and vol
untary consumers of those products was not subject 
to tort liability because it breached no legal duty 
and thus constituted no tort. 
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B. The Repeal Statute 
Ten _years after enactment of the Immunity 

Statute and some eight months after our decision in 
Richards, supra, 14 Cal.4th 985, the California Le
gislature enacted the Repeal Statute, which 
amended former section 1714.45 to rescind the stat
utory immunity for tobacco companies as of Janu-

FN4 ary 1, 1998. When enacted, the Repeal Statute 
provided, and with one minor change still provides: 

FN4 Earlier in the same legislative session, 
the California Legislature passed, as ur
gency legislation effective June 12, 1997, 
Assembly Bill No. 1603 (1997-1998 Reg. 
Sess.) (hereafter the Public Entity Amend
ment). That bill amended the Immunity 
Statute to allow for "an action brought by a 
public entity to recover the value of bene
fits provided to individuals injured by a to
bacco-related illness caused by the tortious 
conduct of a tobacco company." (Former§ 
1714.45, subd. (d), as amended by Stats. 
1997, ch. 25, § 2.) A third bill, regarding 
secondhand smoke (Sen. Bill No. 340 
(1997-1998 Reg. Sess.)), was passed by 
the Legislature but vetoed by the Gov
ernor. 

"(a) In a product liability action, a manufac
turer or seller shall not be liable if both of the fol
lowing apply: 

"( 1) The product is inherently unsafe and the 
product is known to be unsafe by the ordinary con
sumer who consumes the product with the ordinary 
knowledge common to the community. 

"(2) The product is a common consumer 
product intended for personal consumption, such as 
sugar, castor oil, alcohol, and butter, as identified in 
comment i to Section 402A of the Restatement 
(Second) of Torts. 

"(b) This section does not exempt the manufac
ture or sale of tobacco products by tobacco manu
facturers and their successors in interest from 

product liability actions, but does exempt the sale 
or distribution of tobacco *838 products by any 
other person, including, but not limited to, retailers 
or distributors. 

"(c) For purposes of this section, the term 
'product liability action' means any action for injury 
or death caused by a product, except that the term 
does not include an action based on a manufactur
ing defect or breach of an express warranty. 

"(d) This section is intended to be declarative 
of and does not alter or amend existing California 
law, including Cronin v. J.B.E. Olson Corp., 
(1972), 8 Cal. 3d 121, and shall apply to all product 
liability actions pending on, or commenced after, 
January 1, 1988. 

"(e) This section does not apply to, and never 
applied to, an action brought by a public entity to 
recover the value of benefits provided to individu
als injured by a tobacco-related illness caused by 
the tortious conduct of a tobacco company or its 
successor in interest, including, but not limited to, 
an action brought pursuant to Section 14124.71 of 
the Welfare and Institutions Code. In such an action 
brought by a public entity, the fact that the injured 
individual's claim against the defendant may be 
barred by a prior version of this section shall not be 
a defense. This subdivision does not constitute a 
change in, but is declaratory of, existing law relat
ing to tobacco products. 

"(f) It is the intention of the Legislature in en
acting the amendments to subdivisions (a) and (b) 
of this section adopted at the 1997-98 Regular Ses
sion to declare that there exists no statutory bar to 

tobacco-related personal injury, wrongful death, or 
other tort claims against tobacco manufacturers 
and their successors in interest by California 
smokers or others who have suffered or incurred 
injuries, damages, or costs arising from the promo
tion, marketing, sale, or consumption of tobacco 
products. It is also the intention of the Legislature 
to clarify that such claims which were or are 
brought shall be determined on their merits, without 
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the imposition of a~y claim of statutory bar or cat
egorical defense. 

"(g) This section shall not be construed to grant 
immunity to a tobacco industry research organiza-
tion " ( § 1714.45 as amended by Stats. 1997, ch. 

. ' FN5 
570, § 1, italics added.) 

FN5 In 1998, the Legislature made non
substantive changes to the final sentence in 
subdivision (f) of the Repeal Statute. It 
now reads: "It is also the intention of the 
Legislature to clarify that those claims that 
were or are brought shall be determined on 
their merits, without the imposition of any 
claim of statutory bar or categorical de
fense." ( § 1714.45, subd. (f), as amended 
by Stats. 1998, ch. 485, § 38, underscoring 
indicates changes.) 

Through subdivisions (b) and (f), the Repeal 
Statute expressly rescinded the statutory immunity 
from product liability lawsuits for tobacco compan
ies *839 that the Legislature had allowed 10 years 
earlier. Although the Repeal Statute retained the 
Immunity Statute's reference to comment i to sec
tion 402A of the Restatement, negating liability to 
voluntary users of certain common but inherently 
unsafe consumer products, the Repeal Statute in 
subdivision (a) omitted tobacco products from spe
cified "inherently unsafe" products. 

III. Discussion 
(la) We now turn to the question that the Ninth 

Circuit has asked us to decide: "Do the amendments 
to Cal. Civ. Code§ 1714.45 that became effective 
on January 1, 1998, apply to a claim that accrued 
after January 1, 1998, but which is based on con
duct that occurred prior to January 1, 1998?" To an
swer this question we must determine how the Re
peal Statute affects product liability suits against to
bacco companies based on their activities as manu
facturers and sellers of tobacco products before, 
during, and after the statutory immunity period. 

In certifying the question, the Ninth Circuit 

noted plaintiffs contention that applying the Repeal 
Statute in her case would be a prospective rather 
than a retroactive application of that law because 
she was diagnosed with cancer on April 8, 1998, 
three months after January 1, 1998, the date on 
which the Repeal Statute took effect. We address 
that issue below. 

A. Whether Applying the Repeal Statute to Defend
ant Tobacco Companies' Conduct During the Im

munity Period Would Be a Prospective or a Retro
active Application of That Statute 

(2) As we said more than 50 years ago, a retro
active or retrospective law " 'is one which affects 
rights, obligations, acts, transactions and conditions 
which are performed or exist prior to the adoption 
of the statute.' " ( Aetna Cas. & Surety Co. v. Ind. 
Ace. Com. (1947) 30 Cal.2d 388, 391 [182 P.2d 
159]; accord, Evangelatos v. Superior Court (1988) 
44 Cal.3d 1188, 1206 [246 Cal.Rptr. 629, 753 P.2d 
585] (Evangelatos).) Similarly, the United States 
Supreme Court has stated: " '[E]very statute, which 
takes away or impairs vested rights acquired under 
existing laws, or creates a new obligation, imposes 
a new duty, or attaches a new disability, in respect 
to transactions or considerations already past, must 
be deemed retrospective.' " ( Landgraf v. US! Film 
Products (1994) 511 U.S. 244, 269 [114 S.Ct. 1483, 
1499, 128 L.Ed.2d 229].) Phrased another way, a 
statute that operates to "increase a party's liability 
for past conduct" is retroactive. (Jd. at p. 280 [114 
S.Ct. at p. 1505]; Evangelatos, supra, 44 Cal.3d at 
p. 1206.) *840 

( 1 b) As we explained earlier, while the Im
munity Statute was in effect-from January I, 1988, 
through December 31, 1997 -no tortious liability at
tached to a tobacco company's production and dis
tribution of pure and unadulterated tobacco 
products to smokers. (Former § 1714.45, as added 
by Stats. 1987, ch. 1498, § 3, p. 5778; Richards, 
supra, 14 Cal.4th at p. 1001.) But on January 1, 
1998, the California Legislature, through its enact
ment of the Repeal Statute, terminated that stat
utory immunity. ( § 1714.45.) Here, plaintiff started 
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smoking in 1956 and, some 41 years later, quit 
smoking in 1997. But during 10 of those 41 years, 
from January 1, 1988, to December 31, 1997, be
cause of the Immunity Statute, the manufacture and 
sale of covered products were not tortious. Accord
ingly, to have the Repeal Statute govern product li
ability suits against tobacco companies for supply
ing tobacco products to smokers during the im
munity period would indeed be a retroactive applic
ation of that statute because it could subject those 
companies to "liability for past conduct" ( Landgraf 
v. US! Film Products, supra, 511 U.S. at p. 280 
[114 S.Ct. at p. 1505]; see also Evangelatos, supra, 
44 Cal.3d at p. 1206) that was lawful during the im
munity period ( Richards, supra, 14 Cal.4th at p. 
1001). Such retroactive application is impermiss
ible unless there is an express intent of the Legis
lature to do so. We explore that issue below. 

B. Whether the California Legislature Expressed an 
Intent That the,Repeal Statute Govern Tobacco 

Companies' Liability During the Immunity Period 
(3) Generally, statutes operate prospectively 

only. In the words of section 3 of California's Civil 
Code: "No part of [this code] is retroactive, unless 
expressly so declared." (Italics added.) The Ninth 
Circuit, in certifying the question to us, cited our 
decision in Evangelatos, supra, 44 Cal.3d at page 
1208, when noting defendant tobacco companies' 
contention that "a retroactive application [of a stat
ute] requires either 'express language or clear and 
unavoidable implication' from the California Legis
lature." (Myers, supra, 239 F.3d at p. 1032.) On 
that point, defendants are right. We explained in 
Evangelatos: " ' "[T]he first rule of [statutory] con
struction is that legislation must be considered as 
addressed to the future, not to the past.. .. The rule 
has been expressed in varying degrees of strength 
but always of one import, that a retrospective oper
ation will not be given to a statute which interferes 
with antecedent rights ... unless such be 'the unequi
vocal and inflexible import of the terms, and the 
manifest intention of the legislature.' " ' " ( Evan
gelatos, supra, 44 Cal.3d at p. 1207, quoting United 

States v. Security Industrial Bank (1982) 459 U.S. 

70, 78-79 [103 S.Ct. 407, 412-413, 74 L.Ed.2d 
235], italics omitted.) In the words of the United 
States Supreme Court, "the 'principle that the legal 
effect of conduct *841 should ordinarily be as
sessed under the law that existed when the conduct 
took place has timeless and universal appeal.' " ( 
Landgrafv. US! Film Products, supra, 511 U.S. at 
p. 265 [114 S.Ct. at p. 1497]; accord, Hughes Air
craft Co. v. United States ex ref. Schumer (1997) 
520 U.S. 939, 946 [117 S.Ct. I 871, 1876, 138 
L.Ed.2d 135].) 

As the United States Supreme Court has con
sistently stressed, the presumption that legislation 
operates prospectively rather than retroactively is 
rooted in constitutional principles: "In a free, dy
namic society, creativity in both commercial and 
artistic endeavors is fostered by a rule of law that 
gives people confidence about the legal con
sequences of their actions. [~] It is therefore not 
surprising that the antiretroactivity principle finds 
expression in several provisions of our Constitu
tion. The Ex Post Facto Clause flatly prohibits ret
roactive application of penal legislation.... The 
Fifth Amendment's Takings Clause[, and] [t]he Due 
Process Clause also protect[] the interests in fair 
notice and repose that may be compromised by ret
roactive legislation; a justification sufficient to val
idate a statute's prospective application under the 
[Due Process] Clause 'may not suffice' to warrant 
its retroactive application." ( Landgrafv. US! Film 

Products, supra, 511 U.S. at pp. 265-266 [114 S.Ct. 
at p. 1497], italics added; accord, INS v. St. Cyr 
(2001) 533 U.S. 289, 316 [121 S.Ct. 2271, 2288, 
!50 L.Ed.2d 347].) 

Just as federal courts apply the time-honored 
legal presumption that statutes operate prospect
ively "unless Congress has clearly manifested its 
intent to the contrary" ( Hughes Aircraft Co. v. 
United States ex ref. Schumer, supra, 520 U.S. at p. 
946 [117 S.Ct. at p. 1876]), so too California courts 
comply with the legal principle that unless there is 
an "express retroactivity provision, a statute will 
not be applied retroactively unless it is very clear 
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from extrinsic sources that the Legislature ... must 
have intended a retroactive application" ( Evan
gelatos, supra, 44 Cal.3d at p. I209, italics added). 
California courts apply the same "general pro
spectivity principle" as the United States Supreme 
Court. (Id. at p. 1208.) Under this formulation, a 
statute's retroactivity is, in the first instance, a 
policy determination for the Legislature and one to 
which courts defer absent "some constitutional ob
jection" to retroactivity. ( Western Security Bank v. 

Superior Court (I997) I5 Cal.4th 232, 244 [62 
Cal.Rptr.2d 243, 933 P.2d 507].) But "a statute that 
is ambiguous with respect to retroactive application 
is construed ... to be unambiguously prospective." ( 
INS v. St. Cyr, supra, 533 U.S. at pp. 320-321, fn. 
45 [121 S.Ct. at p. 2290]; Lindh v. Murphy (I997) 
521 U.S. 320, 328, fn. 4 [117 S.Ct. 2059, 2064, 138 
L.Ed.2d 481] [" 'retroactive' effect adequately au
thorized by a statute" only when statutory language 
was "so clear that it could sustain only one inter
pretation"].) *842 

1. Repeal Statute has no express retroactivity lan
guage 

( 1 c) In contending that the Repeal Statute is not 
retroactive, defendant tobacco companies contrast it 
with other California statutes that our Legislature 
has expressly made retroactive. (See § 1646.5 
["This section applies to contracts . . . entered into 
before, on, or after its effective date; it shall be 
fully retroactive ... " (italics added)]; Gov. Code, § 
9355.8 ["This section shall have retroactive applic
ation ... " (italics added)].) 

In addition, defendants point to language in the 
Repeal Statute's subdivision (e) as a clear indication 
that the Legislature did not intend the Repeal Stat
ute to be retroactive.(§ 1714.45, subd. (e).) That 
provision incorporates the substance of an earlier 
amendment to the Immunity Statute, the Public En
tity Amendment (see fn. 4, ante), which was inten
ded to allow public entities to sue tobacco compan
ies notwithstanding the statutory immunity. When 
first enacted, the Public Entity Amendment added 
to the Immunity Statute a provision, subdivision 

(d), which stated that in an "action brought by a 
public entity, the fact that the injured individual's 
claim against the defendant may be barred by this 
section shall not be a defense." (Former § I7I4.45, 
subd. (d), as added by Stats. I997, ch. 25, § 2, ital
ics added.) But when that provision became subdi
vision (e) of the Repeal Statute, the Legislature re
phrased it to state that a public entity's suit against a 
tobacco company would not be precluded by "the 
fact that the injured individual's claim against the 
defendant may be barred by a prior version of this 
section." ( § I7I4.45, subd. (e), as added by Stats. 
I997, ch. 570, § 1, italics added.) The italicized 
language suggests that even after the January I, 
1998, effective date of the Repeal Statute, "a prior 
version" of that statute, namely the Immunity Stat
ute, may continue to bar claims against tobacco 
companies brought by individual smokers. 

Plaintiff insists that certain phrases in the Re
peal Statute are express legislative declarations of 
retroactivity notwithstanding the absence of the 
term "retroactive" in that provision. When enacted, 
subdivision (f) of the Repeal Statute provided: "It is 
the intention of the Legislature in enacting the 
amendments to subdivisions (a) and (b) of this sec
tion adopted at the 1997-98 Regular Session to de
clare that there exists no statutory bar to tobacco-re
lated personal injury, wrongful death, or other tort 
claims against tobacco manufacturers and their suc
cessors in interest by California smokers or others 
who have suffered or incurred injuries, damages, or 
costs arising from the promotion, marketing, sale, 
or consumption of tobacco products. It is also the 
intention of the Legislature to clarify that such 
claims which were or are brought shall be determ
ined on their merits, without the imposition of any 
claim of statutory bar or categorical defense." ( § 
1714.45, subd. (f), as added by Stats. 1997, ch. 570, 
§ I, italics added.) *843 

Focusing on the italicized phrases in isolation, 
plaintiff asserts, as does the dissent, that they are 
express declarations of the California Legislature's 
intent to retroactively apply the statute repealing 
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the tobacco companies' immunity from products li
ability lawsuits brought by smokers. We are not 
persuaded. Neither the italicized phrases nor sec
tion I7I4.45, subdivision (f) as a whole states any
thing more than that the Repeal Statute rescinded 
any former statutory immunity for tobacco compan
ies. But even were we to accept that proposed read
ing of subdivision (f), the Repeal Statute is, at best, 
ambiguous on the question of retroactivity because 
of the Legislature's reference in subdivision (e) 
(allowing public entities to sue tobacco companies) 
to "a prior version" of the statute as possibly pre
cluding suits against tobacco companies by indi
vidual smokers. This ambiguity requires us to con
strue the Repeal Statute as "unambiguously pro
spective." ( INS v. St. Cyr, supra, 533 U.S. at pp. 
320-321, fn. 45 [121 S.Ct. at p. 2290].) 

Furthermore, the time-honored presumption 
against retroactive application of a statute, as re
flected in section 3 of the California Civil Code as 
well as in decisions by this court and the United 
States Supreme Court, would be meaningless if the 
vague phrases relied on by plaintiff and the dissent 
were considered sufficient to satisfy the test of a 
"clear[] manifest[ation]" ( Hughes Aircraft Co. v. 
United States ex rel. Schumer, supra, 520 U.S. at p. 
946 [ 117 S.Ct. at p. 1876]) or an " ' " 'unequivocal 
and inflexible' " ' " assertion ( Evangelatos, supra, 
44 Cal.3d at p. I207, italics omitted) of the Repeal 
Statute's retroactivity. After a painstaking review of 
the entire Repeal Statute, we find it to be devoid of 
any express legislative intent of retroactivity. Al
though we agree with the dissent that "no talisman
ic word or phrase is required to establish retroactiv
ity" (dis. opn. of Moreno, J.,post, at p. 849), we do 
not agree there is language in the Repeal Statute of 
the unequivocal and inflexible statement of retro
activity that Evangelatos requires. 

Interestingly, the Attorney General, in his role 
as amicus curiae for plaintiff, does not join plaintiff 
in urging this court to construe the Repeal Statute 
as retroactive. Instead, in an effort to avoid "the 
constitutional concerns inherent in retroactive 

laws," the Attorney General argues that the Im
munity Statute did nothing more than codify the 
common law defense of assumption of risk, a stat
utory defense that the Legislature, by its enactment 
of the Repeal Statute effective January I, I998, 
eliminated for all trials after that date. 

The Attorney General's argument disregards 
the logical basis of this court's I997 decision in 
Richards, supra, 14 Cal.4th 985, IOOI, which con
strued the Immunity Statute not as codifying an ex
isting affirmative defense for trial but as declaring 
legally permissible and not wrongful certain *844 
conduct of tobacco companies. Applying Richards 
here, we reject the Attorney General's interpretation 
of the Immunity Statute. 

2. Extrinsic sources provide no clear indication of 
legislative intent to apply the Repeal Statute retro

actively 
In contending that the Repeal Statute's legislat

ive history is a "very clear" indicator that the Cali
fornia Legislature intended the statute to apply ret
roactively, plaintiff points to a brief comment in a 
report of the Senate Judiciary Committee prepared 
for the April 8, 1997, hearing on the bill to enact 
the Repeal Statute. The comment appears under the 
heading "Prospective repeal only" and states: 
"Some concern has been expressed that [Senate Bill 
No.] 67 would apply only to causes of action 
arising on or after January I, I998, assuming it is 
enacted this year. In the absence of specific lan
guage in the legislation specifying retroactive ap
plication, a measure will operate prospectively 
only .... " (Sen. Com. on Judiciary, Rep. on Sen. Bill 
No. 67 (1997-1998 Reg. Sess.) Apr. 8, 1997, p. 3.) 
Plaintiff observes that just eight days later, an 
amendment added to the bill language stating that " 
there exists no statutory bar to ... tobacco-related 
personal injury, wrongful death, or other tort claims 
by California smokers or others who have suffered 
or incurred injuries," and indicating "that such 
claims which were or are brought" should be de
termined on their merits. (Sen. Bill No. 67 
(1997-1998 Reg. Sess.) as amended Apr. 16, 1997, 
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italics added; now § 1714.45, subd. (f).) Plaintiff 
characterizes this amendment as the Legislature's 
"direct response" to the expressed "concern" about 
retroactivity, and thus as comprising a "very clear" 
indication that the Repeal Statute was to apply ret
roactively. We are not persuaded. 

As we observed earlier, a statute may be ap
plied retroactively only if it contains express lan
guage of retroactivity or if other sources provide a 
clear and unavoidable implication that the Legis
lature intended retroactive application. ( Evangela
tos, supra, 44 Cal.3d at p. 1208.) Addressing in this 
section the latter ground, we conclude that plaintiff 
has not shown a clear and unavoidable implication 
of legislative intent to apply the Repeal Statute ret
roactively. The committee report that plaintiff cites 
merely states the general rule that legislation oper
ates prospectively unless there is clear language of 
retroactivity; nothing in that report indicates that 
the Legislature desired retroactive application of 
the Repeal Statute. The April 16, 1997, bill amend
ment adding language to subdivision (f) of the Re
peal Statute does not cure this omission, because 
the added language does not itself supply an un
avoidable implication that the Legislature intended 
to subject tobacco companies to potential tort liabil
ity for conduct occurring during the 1 0-year period 
when the Immunity Statute declared that very con
duct to be lawful. *845 Its addition to the Repeal 
Statute eight days after some unspecified person 
voiced concern about retroactivity suggests that 
subdivision (f) may have been "the product of a le
gislative compromise" ( Fremont Camp. Ins. Co. v. 
Superior Court (1996) 44 Cal.App.4th 867, 874 [52 
Cal.Rptr.2d 211 ]), a way for legislators with differ
ing views on retroactivity to vote for the Repeal 

Statute. "A voiding resolution of disputed points is 
one of the classic means by which legislators are 
able to achieve agreement on legislative text." (!d. 

at pp. 873-874; accord, J.A. Jones Construction Co. 
v. Superior Court (1994) 27 Cal.App.4th 1568, 

1577 [33 Cal.Rptr.2d 206].) 

Plaintiff also points to comments by the Repeal 

Statute's author that "tobacco companies may have 
deliberately manipulated the level of nicotine" in 
tobacco products and "waged an aggressive cam
paign of disinformation about the health con
sequences of tobacco use." (Sen. Com. on Judi
ciary, Rep. on Sen. Bill No. 67 (1997-1998 Reg. 
Sess.) Apr. 8, 1997, p. 2.) According to plaintiff, 
these comments reflect the Legislature's intent to 
remedy "past fraud" by tobacco companies by mak
ing the Repeal Statute retroactive. Not so. 

Those comments were simply reasons given "in 
support of repeal" of the statutory immunity for· to
bacco companies (Sen. Com. on Judiciary, Rep. on 
Sen. Bill No. 67 (1997-1998 Reg. Sess.) Apr. 8, 
1997, p. 2); they did not at all address retroactivity 
of the Repeal Statute. (4) Moreover, we have re
peatedly declined to discern legislative intent from 
comments by a bill's author because they reflect 
only the views of a single legislator instead of those 
of the Legislature as a whole. ( Quintana v. Mer
cury Casualty Co. (1995) 11 Cal.4th 1049, 1062 
[48 Cal.Rptr.2d I, 906 P.2d 1057]; Grupe Develop
ment Co. v. Superior Court (1993) 4 Cal. 4th 911, 
922 [16 Cal.Rptr.2d 226, 844 P.2d 545].) FN6 

FN6 The dissent broadly asserts that these 
comments by the bill's author and similar 
remarks in a letter supporting passage of 
the Repeal Statute "suggest" that the 1987 
enactment of the statutory immunity was 
"secured in part by deceptive representa
tions by the tobacco companies about the 
lethal nature of their product." (Dis. opn. 
of Moreno, J., post, at p. 853 & fn. 2.) 
Neither these comments nor anything else 
in the record before us shows that the 1987 
legislation was indeed a product of decep
tion by tobacco companies. As an appellate 
court, we may not consider assertions of 
fact that are not supported by the record. 

(See People v. Szeto ( 1981) 29 Cal.3d 20, 
35 [171 Cal.Rptr. 652,623 P.2d 213).) 

3. Constitutional considerations reinforce our read
ing of the Repeal Statute as not having retroactive 
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application 
(I d) Earlier we discussed the constitutional un

derpinnings of the presumption against a statute's 
retroactive application. That presumption has par
ticular force in this case, in which retroactive ap
plication of the California Legislature's repeal of to
bacco companies' statutory immunity from *846 
product liability lawsuits could expose them to 
huge monetary damages for conduct that occurred 
during the statutory immunity period when that 

conduct carried no tort liability. 

Instructive on this point is the United States 
Supreme Court's recent decision in Eastern Enter
prises v. Apfel (1998) 524 U.S. 498 [118 S.Ct. 
2131, 141 L.Ed.2d 451] (Apfel), in which the high 
court invalidated a federal law that retroactively 
imposed on coal mining companies substantial fin
ancial obligations for the health care of their retired 
workers. In a plurality opinion, four of the nine 
justices concluded the law was an unconstitUtional 
taking under the Fifth Amendment to the federal 
Constitution. (Apfel, supra, at p. 538 [118 S.Ct. at 
pp. 2153-2154] (plur. opn. of O'Connor, J.).) In his 
concurring opinion, Justice Kennedy concluded that 
the act violated the Fifth Amendment's due process 
clause by retroactively creating liability for past 
conduct. ( Apfel, supra, at p. 549 [ 118 S.Ct. at p. 
2159] (cone. opn. of Kennedy, J.).) He observed: 
"If retroactive laws change the legal consequences 
of transactions long closed, the change can destroy 
the reasonable certainty and security which are the 
very objects of property ownership. As a con
sequence, due process protection for property must 
be understood to incorporate our settled tradition 
against retroactive laws of great severity. Groups 
targeted by retroactive laws, were they to be denied 
all protection, would have a justified fear that a 
government once formed to protect expectations 

now can destroy them. Both stability of investment 
and confidence in the constitutional system, then, 

are secured by due process restrictions against 
severe retroactive legislation." (Id. at pp. 548-549 
[118 S.Ct. at p. 2158] (cone. opn. of Kennedy, J.).) 

In an earlier decision, Landgraf v. US! Film 
Products, supra, 511 U.S. 244, the high court ques
tioned the constitutionality of legislation that retro

actively would result in the imposition of punitive 
damages for particularly egregious conduct, sug
gesting it might violate the constitutional prohibi
tion against ex post facto laws. (U.S. Const., art. I, 
§ 9, cl. 3 [restricting federal government]; see also 
id., art. I, § I 0, cl. I [restricting state governments]; 
Cal. Const., art. I, § 9.) In the words of the high 
court: "The very labels given 'punitive' or 'exem
plary' damages, as well as the rationales that sup
port them, demonstrate that they share key charac
teristics of criminal sanctions. Retroactive imposi
tion of punitive damages would raise a serious con
stitutional question." ( Landgraf v. US! Film 
Products, supra, at p. 281 [114 S.Ct. at p. 1505].) 

An established rule of statutory construction re
quires us to construe statutes to avoid 
"constitutional infirmit[ies]." ( *847United States v. 
Delaware & Hudson Co. (1909) 213 U.S. 366, 
407-408 [29 S.Ct. 527, 535-536, 53 L.Ed. 836]; 
United States v. Security Industrial Bank, supra, 
459 U.S. 70,78 [103 S.Ct. 407, 412]; see also Cur
ran v. Mount Diablo Council of the Boy Scouts 
(1998) 17 Cal.4th 670, 727-728 [72 Cal.Rptr.2d 
410, 952 P.2d 218] (cone. opn. of Kennard, J.).) 
That rule reinforces our construction of the Repeal 
Statute as prospective only. 

C. Whether the Immunity Statute Precludes Recov
ery for Defendants' Conduct Before the Immunity 

Period 
Plaintiff began smoking cigarettes in 1956 and 

continued to do so until 1997, a period of 41 years. 
For 10 years of this period-from January 1, 1988, 
through December 31, 1997-the Immunity Statute 
was in effect to shield tobacco companies from li
ability for personal injuries that their tobacco 
products caused to voluntary consumers. Because, 

as explained above, the Repeal Statute is not retro
active, plaintiff has no product liability claim 
against defendant tobacco companies for their con
duct in manufacturing and distributing cigarettes 
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during the statutory immunity period. 

Regarding the portion of plaintiffs claim attrib
utable to her use of cigarettes that defendant to
bacco companies manufactured or distributed be
fore the period of statutory immunity afforded those 
companies, defendants contend that the Immunity 
Statute shields them from liability. In support, they 
point out that the statute was expressly retroactive, 
covering during its effective period "all product li
ability actions pending on, or commenced after, 
January 1, 1988" (former§ 1714.45, subd. (c), ad
ded by Stats. 1987, ch. 1498, § 3, p. 5779), whereas 
(as we hold here) the Repeal Statute was not retro
active and thus could not remove any of the protec
tion conferred by the Immunity Statute. We reject 
defendants' contention. 

Although the Repeal Statute has no retroactive 
effect, it nonetheless removed the protection that 
the Immunity Statute gave to tobacco companies 
for their conduct occurring before the Immunity 
Statute's effective date. This is so because a retro
active effect is one that "impair[s] rights a party 
possessed when he acted." (Landgraf v. US! Film 
Products, supra, 511 U.S. at p. 280 [114 S.Ct. at p. 
1505], italics added.) The Repeal Statute did not 
impair any rights that tobacco companies possessed 
before the immunity period. On the contrary, by ab
rogating the Immunity Statute, the Repeal Statute 
restored the law governing product liability for the 
manufacture or sale of tobacco products to what it 
had been before the January I, 1988, effective date 
of the Immunity Statute. 

Before January I, 1988, general tort principles 
defined the extent of any tort liability that tobacco 
companies might have for manufacturing or distrib
uting their tobacco products for sale to voluntary 
consumers. When, I 0 *848 years later, the Califor
nia Legislature repealed the statutory immunity for 
tobacco manufacturers in product liability actions, 
it reinstated those general tort rules. This repeal did 
not "change the legal consequences" (Apfel, supra, 
524 U.S. at p. 548 [118 S.Ct. at p. 2158]) of de
fendants' conduct in manufacturing or distributing 

tobacco products before the effective date of the 
immunity. Nor could defendants reasonably have 
relied upon the Immunity Statute before its enact
ment. (See In reMarriage of Buol (1985) 39 Cal.3d 
751, 761 [218 Cai.Rptr. 31, 705 P.2d 354].) Ac
cordingly, repeal of the Immunity Statute elimin
ated any retroactive effect it may have had, so that 
the tort liability, if any, that defendants could incur 
for their conduct before the effective date of the 
Immunity Statute is determined by applying general 
tort principles. 

IV. Conclusion 
The Repeal Statute rescinding the tobacco 

companies' statutory immunity in certain product li
ability lawsuits contains no express retroactivity 
provision. Nor has the Legislature given any clear 
indication that it wanted the Repeal Statute to apply 
retroactively. Thus, the Immunity Statute continues 
to shield defendant tobacco companies in product 
liability actions but only for conduct they engaged 
in during the 1 0-year period when the Immunity 
Statute was in effect. The liability of tobacco com
panies based on their conduct outside the I 0-year 
period of immunity is governed by general tort 
principles. We stress, however, that we are not here 
asked to decide, and do not decide, what liability, if 
any, defendants may have under those general tort 
principles. 

George, C. J., Baxter, J., Werdegar, J., Chin, J., and 
Brown, J., concurred. 

MORENO,J. 
I respectfully dissent. 

I agree with the majority that "to have the Re
peal Statute govern product liability suits against 
tobacco companies ... would indeed be a retroactive 
application of that statute .... " (Maj. opn., ante, at p. 
840.) Unlike the majority, however, I believe both 
the statutory language and the legislative history of 
Civil Code section 1714.45 FNl evince a clear le

gislative intent to apply the statute retroactively. I 
further conclude that such retroactive application 
would not raise serious questions of constitutional-
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ity. (Maj. opn., ante, at p. 845.) 

FNl All statutory references are to the 
Civil Code unless otherwise indicated. 

Statutes are presumed to operate prospectively. 
( Evangelatos v. Superior Court (1988) 44 Cal.3d 
1188, 1208 [246 Cal.Rptr. 629, 753 P.2d 585] *849 
(Evangelatos); § 3.) "Of course, when the Legis
lature clearly intends a statute to operate retrospect
ively, we are obliged to carry out that intent unless 
due process considerations prevent us. [Citation.)" ( 
Western Security Bank v. Superior Court (1997) 15 
Cal.4th 232, 243 [62 Cal.Rptr.2d 243, 933 P.2d 
507).) Whether the Legislature intended retroactive 
application of a statute requires an exercise in stat
utory interpretation to ascertain if, by " 'express 
language or clear and unavoidable implication,' " 
the presumption of prospective application has been 
overcome. ( Evangelatos, supra, 44 Cal.3d at p. 
1208.) As this formulation in Evangelatos suggests, 
no talismanic word or phrase is required to estab
lish retroactivity. Rather, the question is whether, 
from the language employed in the statute, there 
plainly emerges a legislative intent for the statute to 
operate retrospectively. Moreover, even in the ab
sence of an express retroactivity provision, a statute 
may still be applied retroactively if the Legislature's 
intention is sufficiently clear from such extrinsic 
sources as legislative history. (Id. at pp. 
1208-1209.) 

Contrary to the majority, I conclude that subdi
vision (f) of section 1714.45 (added by Stats. 1997, 
ch. 570, § 1; all references to the Repeal Statute are 
to the 1997 enactment) is a sufficiently unambigu
ous statement of the Legislature's intent that theRe
peal Statute be given retrospective effect. In reach
ing this conclusion, I rely on the familiar principle 
of statutory construction that requires, in the first 
instance, consulting the words of the statute itself to 
ascertain legislative intent. ( Steketee v. Lintz, Willi
ams & Rothberg (1985) 38 Cal.3d 46, 51 [21 0 
Cal.Rptr. 781, 694 P.2d 1153).) "The court is re
quired to give effect to statutes ' " 'according to the 
usual, ordinary import of the language employed in 

framing them.' [Citations.] 'If possible, significance 
should be given to every word, phrase, sentence 
and part of an act in pursuance of the legislative 
purpose [ )' [citation]; 'a construction making some 
words surplusage is to be avoid·ed.' [Citation.]" ' " ( 
I d. at p. 52.) 

Subdivision (f) of section 1714.45 states: "It is 
the intention of the Legislature in enacting the 
amendments to subdivisions (a) and (b) of this sec
tion adopted at the 1997-98 Regular Session to de
clare that there exists no statutory bar to tobacco-re
lated personal injury, wrongful death, or other tort 
claims against tobacco manufacturers and their suc
cessors in interest by California smokers or others 
who have suffered or incurred injuries, damages, or 
costs arising from the promotion, marketing, sale, 
or consumption of tobacco products. It is also the 
intention of the Legislature to clarify that those 
claims that were or are brought shall be determ
ined on their merits, without the imposition of any 
claim of statutory bar or categorical defense. " 
(Italics added.) 

A statute speaks from the day it takes effect. ( 
Hersh v. State Bar (1972) 7 Cal.3d 241, 245 [101 
Cal.Rptr. 833, 496 P.2d 1201).) The inclusion of 
*850 persons who "have suffered or incurred injur
ies" as among those to whom the abolition of the 
statutory immunity applies cannot be understood to 
mean anything other than that the Legislature, 
speaking as of January 1, 1998, intended to elimin
ate immunity for past injury-producing conduct by 
the tobacco industry. This construction of section 
1714.45, subdivision (f) is further supported by the 
next sentence, which declares an intent that "those 
claims that were or are brought shall be determined, 
... without the imposition of any claim of statutory 
bar or categorical defense." (Italics added.) The or
dinary meaning of this language plainly precludes 
assertion by the tobacco companies of a statutory 
bar or other categorical defense not only to claims 
which may be brought in the future ("are brought") 
but those based on past conduct ("were ... brought") 
as to which the original enactment (Stats. 1987, ch. 
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1498, § 3, p. 5778; hereafter the Immunity Statute) 
might otherwise have applied. 

The majority is "not persuaded" that these 
"phrases in isolation" express the Legislature's in
tent that the Repeal Statute should be retroactively 
applied. (Maj. opn., ante, at p. 843.) The majority 
asserts: "Neither the italicized phrases nor section 
17I4.45, subdivision (f) as a whole states anything 
more than that Repeal Statute rescinded any former 
statutory immunity for tobacco companies." (Ibid.) 
This conclusory statement, however, fails to sug
gest an alternative interpretation of the statute. In 
this respect, the majority's approach does not com
port with the principle of statutory construction that 
requires a reviewing court to give significance, if 
possible, to every word and phrase of a statute and 
avoid a construction that renders some words sur
plusage. ( Steketee v. Lintz, Williams & Rothberg, 
supra, 38 Cal.3d at p. 52.) The majority then goes 
on to state that, even "were we to accept that pro
posed reading of subdivision (f), the Repeal Statute 
is, at best, ambiguous on the question of retroactiv
ity because of the Legislature's reference in subdi
vision (e) (allowing public entities to sue tobacco 
companies) to 'a prior version' of the statute as pos
sibly precluding suits against tobacco companies by 
individual smokers." (Maj. opn., ante, at p. 843.) 
Having thus discerned this ambiguity, the majority 
would apply the rule that a statute ambiguous as to 
retroactive application is to be applied prospect
ively. As I point out elsewhere, however, subdivi
sion (e) does not conflict with the legislative man
date in subdivision (f) that the Repeal Statute be ap
plied retroactively but, rather, addresses another le
gislative concern entirely; the possibility that the 
courts might determine that constitutional consider
ations preclude retroactivity, in which event, the 
Legislature carved out in subdivision (e) an exemp
tion for public entities. In my view, therefore, sub
division (e) does not create an ambiguity. I would 
also observe that, by construing these two subdivi
sions so as to create a apparent conflict between 
them, the majority's interpretation is contrary to the 
fundamental *851 principle of statutory construe-

tion that requires us, in construing legislation, "to 
harmonize its various elements without doing viol
ence to its language or spirit." ( Wells v. Marina 
City Properties, Inc. (198I) 29 Cal.3d 781, 788 
[176 Cal.Rptr. I04, 632 P.2d 217].) 

I . find further support for my conclusion that 
the Legislature intended retroactive application of 
the Repeal Statute in the legislative history sur
rounding the addition of subdivision (f) to section 
17I4.45. This history strongly suggests that subdi
vision (f) was added in response to a concern that 
the statute might only apply prospectively. 

Senate Bill No. 67, as originally proposed, did 
not contain what eventually became subdivision (f), 
nor any other declaration of legislative intent. (Sen. 
Bill No. 67 (1997-I998 Reg. Sess.) § I, as intro
duced Dec. II, 1996.) In anticipation of an April 
I997 hearing on the bill, the Senate Judiciary Com
mittee noted that "[s]ome concern has been ex
pressed that [Senate Bill No.] 67 would apply only 
to causes of action arising on or after January 1, 
1998, assuming it is enacted this year. In the ab
sence of specific language in the legislature spe
cifying retroactive application, a measure will oper
ate prospectively only upon its enactment." (Sen. 
Com. on Judiciary, Rep. on Sen. Bill No. 67 
(1997-I998 Reg. Sess.) as amended Feb. 14, I997, 
italics added.) One week after this acknowledge
ment of concern about a prospective-only applica
tion of amendments as then drawn, the bill was 
amended further by the insertion of what would be
come subdivision (f). (Sen. Bill No. 67 (I997-1998 
Reg. Sess.) § I, subd. (d), as amended Apr. 16, 

1997.) 

The proximity of these events suggests that 
subdivision (f) was added to section 17I4.45 in re
sponse to the concern expressed in the committee 
report. At minimum, that "the retroactivity question 
was actually consciously considered during the en
actment process" ( Evangelatos, supra, 44 Cal.3d at 
p. I2Il) supports a conclusion that retroactivity 
was intended. 
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The maJority, examining this legislative his
tory, simply concludes that the addition of subdivi
sion (f) "may have been" the product of legislative 
compromise that allowed legislators with "differing 
views on retroactivity to vote for the Repeal Stat
ute." (Maj. opn., ante, at p. 845.) But no ''differing 
views" are expressed in the committee report re
garding retroactivity and I cannot agree with the 
majority's explanation of the report. The plain 
meaning of the language used in subdivision (f) and 
the legislative history seem to me to unmistakably 
document such intent. 

To buttress the assertion that subdivision (f) 
does not mean what it says, the majority, like de
fendants, cites subdivision (e) of section 1714.45. 
*852 Subdivision (e) essentially reiterates an 
amendment to the Immunity Statute that exempted 
public entities from the statute. The original provi
sion in the Immunity Statute stated that in an 
"action brought by a public entity, the fact that the 
injured individual's claim against the defendant 
may be barred by this section shall not be a de
fense."(§ 1714.45, former subd. (d), as amended by 
Stats. 1997, ch. 25, § 2, eff. June 12, 1997.) The 
current version in the Repeal Statute provides "[i]n 
the action brought by a public entity, the fact that 
the injured individual's claim against the defendant 
may be barred by a prior version of this section 
shall not be a defense."(§ 1714.45, subd. (e), italics 
added.) 

The majority finds that the phrase "a prior ver
sion of this section" suggests that "even after the 
January I, 1998, effective date of the Repeal Stat
ute, 'a prior version' of that statute, namely the Im
munity Statute, may continue to bar claims against 
tobacco companies brought by individual smokers." 
(Maj. opn., ante, at p. 842.) In my view, subdivi
sion (e) of section 1714.45 simply reflects the Le
gislature's concern that, notwithstanding its intent 
that the Repeal Statute apply retroactively, the 
courts might decline to give retroactive effect to the 
statute based on due process or other constitutional 
concerns raised by retroactivity. ( Western Security 

Bank v. Superior Court, supra, 15 Cal.4th at p. 243 
["Of course, when the Legislature clearly intends a 
statute to operate retrospectively, we are obliged to 
carry out that intent unless due process considera
tions prevent us" (italics added)].) Indeed, the ma
jority touches upon these constitutional issues and 
while, in my view, they provide no basis to deny 
retroactive application of the Repeal Statute, the 
Legislature could not have forecast with absolute 
certainty whether its intent to apply the statute ret
roactively would survive a court challenge. This 
uncertainty by the Legislature is demonstrated by 
its use of the word "may." Therefore, the Legis
lature chose to make it clear that, at minimum, suits 
by public entities would not be precluded by judi
cial fiat. This interpretation harmonizes subdivi
sions (e) and (f), which, notably, the majority's ap
proach does not. ( Wells v. Marina City Properties, 
Inc., supra, 29 Cal.3d at p. 788 ["It is fundamental 
that legislation should be construed so as to har
monize its various elements without doing violence 
to its language or spirit."].) 

Finally, the majority suggests that constitution
al considerations reinforce its interpretation of the 
Repeal Statute as not having retroactive applica
tion. (Maj. opn., ante, at p. 845.) Specifically, the 
majority alludes to potential due process and ex 
post facto issues. The retroactive application of any 
statute must be vetted for constitutionality, but I do 
not agree that constitutional considerations support 
a conclusion of nonretroactivity. Nor are the cases 
cited by the majority persuasive in this respect. The 
concurring opinion of Justice Kennedy in *853 
Eastern Enterprises v. Apfel (1998) 524 U.S. 498, 
548-549 [118 S.Ct. 2131, 2158-2159, 141 L.Ed.2d 
451 ], states little more than the truism that retroact
ive laws must meet the test of due process. The ma
jority's citation to dictum in Landgraf v. US! Film 
Products (1994) 511 U.S. 244 [114 S.Ct. 1483,128 
L.Ed.2d 229] on the ex post facto issue is equally 
general. 

Retroactive application of a statute may be un
constitutional if, inter alia, it deprives a person of a 
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vested right without due process of law. ( In re 
Marriage of Buol (1985) 39 Cal.3d 751, 756 [218 
Cai.Rptr. 31, 705 P.2d 354].) I am not convinced 
that the immunity conferred in this case, however, 
is a vested right. First, the immunity involved here 
was wholly a creation of statute, and its abolition 
does not affect the tobacco companies' right to as
sert common law defenses in product liability ac
tions. (Cf. Calle! v. Alioto (1930) 210 Cal. 65, 
67-68 [290 P. 438] [statutory rights, unlike com
mon law rights, not vested for purposes of retroact
ive application of a statute because "all statutory 
remedies are pursued with full realization that the 
legislature may abolish the right to recover at any 
time"].) Second, I question whether a statutory im
munity secured in part by deceptive representations 
by the tobacco companies about the lethal nature of 
their product should be deemed a vested right under 

. FN2 any Circumstance. 

FN2 The majority asserts that there is no 
proof in the record that the 1987 legislation 
was the product of deception by tobacco 
companies. (Maj. opn., ante, at p. 845, fn. 
6.) At the time the Repeal Statute was pro
posed its author explained the need for the 
legislation was due in part to evidence that 
"the tobacco companies may have deliber
ately manipulated the level of nicotine" 
and also that "evidence shows the tobacco 
companies have systematically suppressed 
and concealed material information and 
waged an aggressive campaign of disin
formation about the health consequences 
of tobacco use." (Sen. Com. on Judiciary, 
Rep. on Sen. Bill No. 67 (1997-1998 Reg. 
Sess.) Apr. 8, 1997, p. 2.) In the same re
port, the California Medical Association, 
identified as "one of the main participants" 
in the 1987 legislation stated in support of 
the bill that " '[ o ]ver the last decade we 
have learned much regarding the addictive 
nature of tobacco and the industry's inten
tional efforts to mislead the public on the 
health effects of tobacco. This, coupled 

with the courts' broad interpretation of the 
California statute, has precipitated the need 
to change that statute and remove tobacco's 
liability protections.' "(Ibid.) I submit that 
these remarks, particularly the comments 
of the California Medical Association 
which was a participant in the 1987 legis
lation, suggest that the tobacco companies 
did deceive the other parties to the legislat
ive effort that resulted in the Immunity 
Statute. 

Even assuming, arguendo, that the Immunity 
Statute created a vested right, it is settled that 
"[ v ]ested rights are not immutable; the state, exer
cising its police power, may impair such rights 
when considered reasonably necessary to protect 
the health, safety, morals and general welfare of the 
people." (In reMarriage of Buol, supra, 39 Cal.3d 
at pp. 760-761.) "In determining whether a retroact
ive law contravenes the due process clause, we con
sider such factors as the significance of the state in
terest served by the law, the importance of the ret
roactive application of the law to the effectuation of 
that interest, the extent of reliance upon the former 
law, the legitimacy of that reliance, the extent of 
actions taken on the basis ofthat *854 reliance, and 
the extent to which the retroactive application of 
the new law would disrupt those actions." ( In re 
Marriage of Bouquet (1976) 16 Cal.3d 583, 592 
[128 Cai.Rptr. 427, 546 P.2d 1371].) 

I submit that, if the due process issue actually 
arose, all these factors would weigh heavily in fa
vor of finding that retroactive application of the Re
peal Statute does not contravene the due process 
clause. The state has a substantial interest in seeing 
that victims of dangerous products are compensated 
for their injuries by the manufacturers of dangerous 
or defective products that are in the best position to 
provide such compensation. ( Safeway Stores, Inc. 
v. Nest-Kart (1978) 21 Cal.3d 322, 330 [ 146 
Cai.Rptr. 550, 579 P.2d 441] ["one of the principal 
social policies served by product liability doctrine 
is to assign liability to a party who possesses the 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



50P.3d751 Pagel9 
28 Cal.4th 828,50 P.3d 751, 123 Cal.Rptr.2d 40, Prod.Liab.Rep. (CCH) P 16,451,02 Cal. Daily Op. Serv. 7019, 
2002 Daily Journal D.A.R. 8796 
(Cite as: 28 Cal.4th 828) 

ability to distribute losses over an appropriate seg
ment of society ... "].) The state has an equally sub
stantial interest in protecting and promoting the 
health of Californians. These interests would be 
significantly advanced by retroactive application of 
the Repeal Statute. 

The Repeal Statute restores the right of Califor
nians suffering from smoking-related illnesses to 
pursue product liability actions against the tobacco 
companies. Such meritorious actions would prop
erly compensate the victims and would also shift 
the costs for their care from the public health sys
tem, to the extent the victims rely on public health 
care, to the tobacco companies. Furthermore, such 
actions expose the life-threatening consequences of 
tobacco use, as well as the tobacco companies' de
ceptive practices in promoting the use of their 
products. In the past, such suits have helped create 
a popular repugnance toward the tobacco compan
ies and their products that has, in turn, contributed 
to a decline in the amount of consumption of to
bacco products, thus promoting the health of the 
populace and reducing health costs associated with 
tobacco use. Retroactive application of the Repeal 
Statute would serve both goals of victim compensa
tion and reduction of the use of tobacco products. 
By contrast, the tobacco companies can claim little 
reliance on the decade-old Immunity Statute, since 
the claims ordinarily advanced in these kinds of 
suits involve conduct stretching back decades. Fur
thermore, as I observed, retroactive application of 
the Repeal Statute does not strip the tobacco com
panies of their common law defenses. 

Briefly, the majority also suggests that retroact
ive application of the Repeal Statute could implic
ate the prohibition against ex post facto laws be
cause of the potential availability of punitive dam
ages. Again, however, the majority does not engage 
in an in-depth analysis that demonstrates retroactive 
application of the Repeal Statute would in fact viol
ate the prohibition against ex post facto laws. Fur
thermore, the brief discussion of this *855 point in 
the case cited by the majority, Landgrafv. US! Film 

Products, supra, 511 U.S. 244, is dictum. (Jd. at p. 
281 [114 S.Ct. at pp. 1505-1506].) Assuming a pun
itive damages award might be deemed penal for 
purposes of the ex post facto clause, the clause ap
plies only if the challenged law makes criminal 
conduct that was not criminal at the time the action 
was performed. (Ibid. ["Before we entertain [the ex 
post facto] question, we would have to be confron
ted with a statute that explicitly authorized punitive 
damages for preenactment conduct"]; Collins v. 
Youngblood (1989) 497 U.S. 37, 42 [110 S.Ct. 
2715, 2719, 111 L.Ed.2d 30].) 

The conduct engaged in by the tobacco com
panies that might support an award of punitive 
damages in the instant case stretches back far bey
ond the 1 0-year period during which the Immunity 
Statute was in effect. As the majority concludes 
elsewhere in the opinion, neither due process con
cerns nor the ex post facto clause shields the to
bacco companies from liability, presumably includ
ing punitive damages, for conduct they engaged in 
prior to the enactment of the Immunity Statute in 
1988. (Maj. opn., ante, at pp. 847-848.) The effect 
of the Repeal Statute in that case is simply to re
store the status quo ante that existed before January 
1, 1988. Since the tobacco companies' conduct that 
is the basis of the instant suit is a continuous course 
of action that encompasses several decades, I ques
tion whether a plausible ex post facto claim could 
be made: To do so the tobacco companies would be 
required to isolate specific acts that occurred during 
the immunity period and identify the percentage of 
a punitive damages award attributable to such con
duct. This is not their position. Rather, they have 
argued that the Immunity Statute insulates them 
from any liability, including their pre-1988 con
duct. (Maj. opn., ante, at p. 847.) Therefore, the ex 
post facto concern raised by the majority seems 
both theoretical and dubious and does not present a 
substantive reason for declining to carry out the Le
gislature's will by retroactively applying the Repeal 
Statute. 

For all these reasons, therefore, I dissent. *856 
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United States District Court, 

C.D. California. 

R. Todd NEILSON as Trustee of the Bankruptcy 

Estate of Reed E. Slatkin, Wesley West Flexible 
Partnership, Stuart W. Stedman; Stedman West 

Family Partnership, Ltd. As Successor to Wesley 
West Long Term Partnership Ltd.; Stuart W. Sted

man as Trustee of the Neva and Wesley West 

Foundation; Wesley West Minerals, Ltd.; George 
V. Kriste, John K. Poitras, Michael B. Azeez; Mi

chael B. Azeez as Trustee of the Azeez Foundation; 
Michael B. Azeez as Trustee of the Betty Shapiro 

Trust; Michael B. Azeez as Trustee of the Thomas 
Di Maggio Trust; Michael B. Azeez as General 

Partner and on Behalf of Sazeez L.P.; Anthony 
Podell; Gregory B. Abbott, Fred Ockrim; Sheri L. 

Ockrim; And The Following Individuals In Their 
Individual and Representative Capacities On Behalf 

Of All Those Similarly Situated: Steven M. Besser
man; Linda A. Besserman; Ric Jackson; Cynthia 

Jackson; Anita Kaplan; Michael Kaplan; Susan 
Safirstein; Jaroslav J. Marik; And California Com

munity Foundation as Trustee of the Barbara L. 
Dewey Charitable Lead Annuity Trust, Plaintiffs, 

v. 

UNION BANK OF CALIFORNIA, N.A.; Comerica 

Bank-California; Imperial Management Incorpor
ated; Bank of Orange County; Mary Catherine 

Leider; and Does I through I 0, Defendants. 

No. CV02-06942MMMCWX. 
Oct. 20, 2003. 

Investors brought class action against banks 

and investment account administrator, stemming 

from purported Ponzi scheme to defraud investors. 

On defendants' motions to dismiss and to strike, the 

District Court, Morrow, J., held that:(!) parent bank 

was not corporate alter ego of subsidiary bank; (2) 

investors adequately alleged banks' aider and abet

tor liability; (3) investors adequately pleaded claim 

for breach of fiduciary duty; ( 4) investors failed ad-
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equately to plead claims for fraud, negligent mis

representation and constructive fraud; (5) investors 

adequately pleaded claims for negligence, unfair 

business practices and fraudulent transfers; and (6) 
action was not barred by res judicata. 

Motions granted in part, and denied in part. 

West Headnotes 

[1] Evidence 157 <8;:::>43(1) 

157 Evidence 

157I Judicial Notice 
I 57k43 Judicial Proceedings and Records 

157k43(1) k. In general. Most Cited Cases 

Judicial notice can be taken only for limited 
purpose of recognizing judicial act that order rep

resents on subject matter of litigation. Fed.Rules 
Evid.Rule 201,28 U.S.C.A. 

[2] Evidence 157 <8;:::>43(4) 

157 Evidence 
157I Judicial Notice 

I 57k43 Judicial Proceedings and Records 

157k43( 4) k. Proceedings in other courts. 

Most Cited Cases 
District court would take judicial notice of doc

uments filed in other court, for limited purpose of 
establishing fact of such litigation and related fil

ings. 

[3] Federal Civil Procedure 170A <8;:::>1832 

I 70A Federal Civil Procedure 
I 70AXI Dismissal 

I 70AXI(B) Involuntary Dismissal 
I 70AXI(B)5 Proceedings 

I ?OAk 1827 Determination 

170Ak 1832 k. Matters considered 

in general. Most Cited Cases 

District court ruling on motion to dismiss may 

consider, on judicial notice, document which is not 

contested as to its authenticity, and upon which 
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plaintiffs complaint necessarily relies. 

[4] Evidence 157 ~1 

157 Evidence 
1571 Judicial Notice 

157k1 k. Nature and scope in general. Most 
Cited Cases 

District court would take judicial notice of con
tracts between defendant and putative class mem
bers that provided foundation for class action. 

[5] Evidence 157 ~1 

157 Evidence 
1571 Judicial Notice 

157k1 k. Nature and scope in general. Most 
Cited Cases 

District court would not take judicial notice of 
letter from plaintiffs counsel to defendant, since its 
contents were not alleged in complaint and its au
thenticity was not undisputed. Fed.Rules Evid.Rule 
201,28 U.S.C.A. 

[6] Corporations and Business Organizations 
101 ~1039 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lk1035 Reasons and Justifications 

101k1039 k. Alter ego in general. Most 
Cited Cases 

(Formerly 101k1.4(4)) 
When plaintiff comes into court claiming that 

opposing party is using corporate form unjustly and 
in derogation of plaintiffs interests under Califor
nia law, court may, under "alter ego doctrine," dis
regard corporate entity and hold individual share
holders liable for actions of corporation. 

[7] Corporations and Business Organizations 
101 ~1037 

101 Corporations and Business Organizations 
I 01 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
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10lk1035 Reasons and Justifications 
10lk1037 k. Justice and equity in general. 

Most Cited Cases 
(Formerly 101kl.4(4)) 

Corporations and Business Organizations 101 
~1039 

101 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101 k1 035 Reasons and Justifications 

101k1039 k. Alter ego in general. Most 
Cited Cases 

(Formerly 101k1.4(4)) 
Before "alter ego doctrine" may be invoked un

der California law to hold individual shareholders 
liable for corporation's actions, plaintiff must allege 
that: ( 1) there is such unity of interest and owner
ship between corporation and its equitable owner 
that separate personalities of the corporation and 
shareholder do not exist, and (2) there will be in
equitable result if acts in question are treated as 
those of corporation alone. 

[8] Corporations and Business Organizations 
101 ~1053 

10 I Corporations and Business Organizations 
10 1 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10 1kl 050 Separate Corporations; Disregard

ing Separate Entities 
101k1053 k. Parent and subsidiary corpor

ations in general. Most Cited Cases 
(Formerly 101kl.5(3)) 
Mere fact that parent corporation owns stock of 

subsidiary will not suffice to prove that two entities 
are alter egos of one another, for purpose of impos
ing personal liability upon shareholders under Cali
fornia law for corporations' actions; rather, evid
ence must show that wholly-owned subsidiary is 
merely conduit for, or is financially dependent on, 
parent corporation. 

[9] Corporations and Business Organizations 
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101 €=1085(4) 

1 01 Corporations and Business Organizations 
101 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
10lkl079 Actions to Pierce Corporate Veil 

101 k 1 085 Pleading 
10lkl085(4) k. Alter ego, instrument

ality, or agency in general. Most Cited Cases 
(Formerly 10lk1.7(1)) 
Conclusory allegations of "alter ego" status are 

insufficient to state claim imposing personal liabil
ity upon shareholders under California law for cor
poration's actions; rather, plaintiff must allege spe
cifically both elements of alter ego liability, as well 
as facts supporting each. 

[10) Corporations and Business Organizations 
101 €=1085(10) 

101 Corporations and Business Organizations 
1 01 II Disregarding Corporate Entity; Piercing 

Corporate Veil 
101 k 1 079 Actions to Pierce Corporate Veil 

10lkl085 Pleading 
10lkl085(10) k. Separate corpora

tions. Most Cited Cases 
(Formerly 10lkl.7(1)) 
Investors who brought class action against 

banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, failed to allege that parent bank engaged in 
bad faith conduct in its acquisition and management 
of subsidiary bank against whom substantive claims 
were brought, as required to state claims against 
parent bank under California law based upon "alter 
ego doctrine"; allegation that subsidiary bank 
lacked sufficient funds to pay judgment on pro
spective claim was inadequate to allege that in
equitable result would follow if corporate veil were 
not pierced. 

[11) Torts 379 €=133 

379 Torts 
379I In General 
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379kl29 Persons Liable 
379kl33 k. Aiding and abetting. Most 

Cited Cases 
(Formerly 379k21) 
Under California law, liability may be imposed 

on one who aids and abets commission of intention
al tort if person: (1) knows that other's conduct con
stitutes breach of duty and gives substantial assist
ance or encouragement to other to so act, or (2) 
gives substantial assistance to other in accomplish
ing tortious result, and person's own conduct, separ
ately considered, constitutes breach of duty to third 
person. 

[12) Fraud 184 €=45 

184 Fraud 
184II Actions 

184 II( C) Pleading 
184k45 k. Falsity of representations and 

knowledge thereof. Most Cited Cases 
Although rule that malice, intent, knowledge, 

and other states of mind may be averred generally 
within fraud claim obviates necessity of pleading 
detailed facts supporting allegations of knowledge, 
it does not relieve pleader of burden of alleging 
nature of knowledge that defendant purportedly 
possesses. Fed.Rules Civ.Proc.Rule 9, 28 U.S.C.A. 

[13) Torts 379 €=133 

379 Torts 
379I In General 

379kl29 Persons Liable 
379k133 k. Aiding and abetting. Most 

Cited Cases 
(Formerly 379k26(1), 379k21) 
In order to plead aider and abettor liability for 

intentional tort under California law, plaintiff must 
allege that party in question had actual knowledge 
of primary violation. 

[14) Brokers 65 €=34 

65 Brokers 
65IV Duties and Liability to Principal 
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65k34 k. Fraud of broker or his agent. Most 
Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in- · 
vestors, adequately· alleged that banks had actual 
knowledge of primary violations committed by in
dependent advisor, as required to plead aider and 
abettor liability against banks under California law; 
complaint alleged that banks utilized atypical bank
ing procedures to service advisor's accounts, raising 
inference that they knew of scheme and sought to 
accommodate it by altering normal ways of doing 
business. 

[15] Conspiracy 91 <£::::;;:11.1 

91 Conspiracy 
91 I Civil Liability 

91I(A) Acts Constituting Conspiracy and Li
ability Therefor 

91k1 Nature and Elements in General 
91kl.l k. In general. Most Cited Cases 

"Agent's immunity rule" provides that duly act
ing agents and employees cannot be held liable un
der California law for conspiring with their prin
cipals. 

[16] Conspiracy 91 <£::::;;:11.1 

91 Conspiracy 
911 Civil Liability 

91I(A) Acts Constituting Conspiracy and Li
ability Therefor 

91k1 Nature and Elements in General 
91kl.l k. In general. Most Cited Cases 

Agent's immunity rule does not apply under 
California law where agent acts for his own finan
cial gain. 

[17] Fraud 184 <£::::;;:130 

184 Fraud 

1841 Deception Constituting Fraud, and Liabil
ity Therefor 

184k30 k. Persons liable. Most Cited Cases 
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Claim for aiding and abetting breach of fidu
ciary duty under California law does not require 
plaintiff to plead that defendant participated in al
leged breach for financial gain or advantage. 

[18] Brokers 65 <£::::;;:134 

65 Brokers 
65IV Duties and Liability to Principal 

65k34 k. Fraud of broker or his agent. Most 
Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, failed to plead any facts averring that ad
ministrator substantially assisted independent ad
visor's theft of funds from non-account holders, as 
required to plead aider and abettor liability against 
administrator under California law. 

[19] Fraud 184 <£::::;;:143 

184 Fraud 
184II Actions 

184II(C) Pleading 
184k43 k. Statements, acts, or conduct 

constituting fraud. Most Cited Cases 
Where aiding and abetting is gravamen of fraud 

claim, complaint must inform defendant of what he 
did that constituted substantial assistance to under
lying fraud. Fed.Rules Civ.Proc.Rule 9, 28 U.S.C.A 

[20) Brokers 65 <£::::;;:134 

65 Brokers 
65IV Duties and Liability to Principal 

65k34 k. Fraud of broker or his agent. Most 
Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem

ming from purported Ponzi scheme to defraud in
vestors, adequately alleged that administrator sub
stantially assisted independent advisor's theft of 
funds from account holders, as required to plead 
aider and abettor liability against administrator un-
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der California law; complaint averred that adminis
trator made statements that calmed potentially irate 
investors, allowing advisor to retain possession of 
their funds and continue scheme. 

[21) Fraud 184 €=>41 

184 Fraud 
184II Actions 

184II(C) Pleading 
184k41 k. Allegations of fraud in general. 

Most Cited Cases 
Allegations of fraud or substantial assistance to 

fraud must be specific enough to give defendants 
notice of particular misconduct which is alleged to 
constitute charge, so that they can defend against 
charge and not just deny that they have done any
thing wrong. Fed.Rules Civ.Proc.Rule 9, 28 
U.S.C.A. 

[22) Torts 379 €=>133 

379 Torts 
379I In General 

379kl29 Persons Liable 
379kl33 k. Aiding and abetting. Most 

Cited Cases 
(Formerly 379k21) 
Aider and abettor liability may properly be im

posed under California law on one who knows that 
another's conduct constitutes breach of duty and 
substantially assists or encourages breach. 

[23) Torts 379 €=>133 

379 Torts 
379I In General 

379kl29 Persons Liable 
379kl33 k. Aiding and abetting. Most 

Cited Cases 
(Formerly 379k21) 
Act of aiding and abetting is distinct from 

primary violation; liability attaches because aider 
and abettor behaves in manner that enables primary 
violator to commit underlying tort. 

[24) Conspiracy 91 €=>13 
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91 Conspiracy 
91 I Civil Liability 

9li(A) Acts Constituting Conspiracy and Li
ability Therefor 

9lki2 Persons Liable 
9Iki3 k. In general. Most Cited Cases 

Conspirators are held liable for torts committed 
by their co-conspirators. 

[25) Torts 379 €=>133 

379 Torts 
379I In General 

379ki29 Persons Liable 
379ki33 k. Aiding and abetting. Most 

Cited Cases 
(Formerly 3 79k2 I) 
Causation is essential element of aiding and 

abetting claim, i.e., plaintiff must show that aider 
and abettor provided assistance that was substantial 
factor in causing harm suffered. 

[26) Conspiracy 91 €=>2 

9 I Conspiracy 
911 Civil Liability 

9li(A) Acts Constituting Conspiracy and Li
ability Therefor 

Cases 

9Ik1 Nature and Elements in General 
9Ik2 k. Combination. Most Cited 

Plaintiff seeking to prove conspiracy claim 
need not adduce proof that purported conspirator 
did anything that caused or contributed to harm; all 
that is needed is proof of agreement to commit tort. 

[27) Fraud 184 ~44 

184 Fraud 
184II Actions 

I 84II(C) Pleading 
I 84k44 k. Contract, transaction, or cir

cumstances connected with fraud. Most Cited Cases 
Claim for aiding and abetting breach of fidu

ciary duty under California law does not require 
plaintiff to allege that defendant owed plaintiff in-
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dependent fiduciary duty. 

[28) Fraud 184 €;;=7 

184 Fraud 
184I Deception Constituting Fraud, and Liabil

ity Therefor 
184k5 Elements of Constructive Fraud 

184k7 k. Fiduciary or confidential rela
tions. Most Cited Cases 

To state claim for breach of fiduciary duty un
der California law, complaint must allege existence 
of fiduciary duty, its breach, and damages resulting 
therefrom. 

[29) Brokers 65 €;;=28 

65 Brokers 
65IV Duties and Liability to Principal 

65k28 k. Keeping and rendering accounts. 
Most Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, adequately alleged that bank, as trustee of 
investment accounts, failed to perform its manage
ment and oversight obligations to investors, as re
quired to plead claim for breach of fiduciary duty 
under California law; investment accounts were 
custodial in nature, and bank's obligations to in
vestors were not contractually limited. 

[30) Corporations and Business Organizations 
101 €;;=1957 

101 Corporations and Business Organizations 
10 I VII Directors, Officers, and Agents 

Acts 

Cases 

101 VII(E) Liability for Corporate Debts and 

101k1956 Nature and Grounds in General 
I 01 k 1957 k. In general. Most Cited 

(Formerly 101k325) 

Corporation's employees owe no independent 
fiduciary duty under California law to third party 
with whom they deal on behalf of their employer. 
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[31) Fraud 184 €;;=3 

184 Fraud 

184I Deception Constituting Fraud, and Liabil
ity Therefor 

184k2 Elements of Actual Fraud 
184k3 k. In general. Most Cited Cases 

To state cause of action for fraud under Cali
fornia law, plaintiff must allege: (1) misrepresenta
tion; (2) knowledge of falsity; (3) intent to defraud; 
(4) justifiable reliance; and (5) resulting damage. 

[32) Fraud 184 €;;=13(3) 

184 Fraud 
184I Deception Constituting Fraud, and Liabil

ity Therefor 
184k8 Fraudulent Representations 

184kl3 Falsity and Knowledge Thereof 
184kl3(3) k. Statements recklessly 

made; negligent misrepresentation. Most Cited 
Cases 

Elements of cause of action for negligent mis
representation are same as those of claim for fraud 
under California law, with exception that defendant 
need not actually know representation is false; 
rather, to plead negligent misrepresentation, it is 
sufficient to allege that defendant lacked reasonable 
grounds to believe representation was true. 

[33) Brokers 65 €;;=34 

65 Brokers 
65IV Duties and Liability to Principal 

65k34 k. Fraud of broker or his agent. Most 
Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, failed to allege that administrator or other 
bank employee made knowingly false representa

tions to any named plaintiffs, or that administrator 
or other employee was authorized to do so by bank, 
as required to plead fraud claim under California 
law. 
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[34] Banks and Banking 52 €:=226 

52 Banks and Banking 
52III Functions and Dealings 

52III(H) Actions 
52k226 k. Pleading. Most Cited Cases 

Fraud 184 €:=45 

184 Fraud 
184II Actions 

1841I(C) J>leading 
184k45 k. Falsity of representations and 

knowledge thereof. Most Cited Cases 
Investors who brought class action against 

banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, failed to allege that administrator made 
representations to investors while lacking reason
able grounds to believe that they were true, as re
quired to plead negligent misrepresentation claim 
under California law. 

[35) Fraud 184 €:;=6 

184 Fraud 
184 I Deception Constituting Fraud, and Liabil

ity Therefor 
184k5 Elements of Constructive Fraud 

184k6 k. In general. Most Cited Cases 
To state cause of action for constructive fraud 

under California law, plaintiff must allege: ( 1) fidu
ciary or confidential relationship; (2) act, omission 
or concealment involving breach of that duty; (3) 
reliance; and (4) resulting damage. 

[36] Brokers 65 €:;=34 

65 Brokers 
65IV Duties and Liability to Principal 

65k34 k. Fraud of broker or his agent. Most . 
Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, failed to allege that administrator owed in
dependent fiduciary duty to investors, as required to 
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plead constructive fraud claim under California 
law. 

[37) Banks and Banking 52 €:=100 

52 Banks and Banking 
52III Functions and Dealings 

52III(A) Banking Franchises and Powers, 
and Their Exercise in General 

52k100 k. Torts. Most Cited Cases 

Banks and Banking 52 €:;=226 

52 Banks and Banking 
52III Functions and Dealings 

52III(H) Actions 
52k226 k. Pleading. Most Cited Cases 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, alleged that banks breached duty of reason
able care to ensure accuracy, legitimacy, and exist
ence of assets of investment club, as required to 
state negligence claim under California law; com
plaint averred that banks breached duty by com
mingling assets of club accounts and by allowing 
independent investment advisor to accept funds, 
even though banks knew that he was not legally re
gistered. 

[38] Antitrust and Trade Regulation 29T €:;= 
358 

29T Antitrust and Trade Regulation 
29TIII Statutory Unfair Trade Practices and 

Consumer Protection 
29TIII(E) Enforcement and Remedies 

29TIII(E)5 Actions 
29Tk356 Pleading 

29Tk358 k. Particular cases. Most 
Cited Cases 

(Formerly 92Hk38 Consumer Protection) 
Investors who brought class action against 

banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, adequately alleged that banks' actions in 
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connection with scheme constituted unfair, illegal, 
and fraudulent business practices, as required to 
plead claim under California Business and Profes
sions Code. West's Ann.Cai.Bus. & Prof.Code § 
17200. 

[39] Bankruptcy 51 €:=2724 

51 Bankruptcy 
51 V The Estate 

Cases 

51 V(H) A voidance Rights 
51 V(H)2 Proceedings 

51k2724 k. Pleading. Most Cited 

Investors who brought class action against 
banks and investment account administrator, stem
ming from purported Ponzi scheme to defraud in
vestors, alleged that banks told investors they were 
deducting trustee fees from investors' individual ac
counts, and that investors relied on such representa
tions to their detriment, as required to state claim 
for avoiding and recovering advisor's intentional 
fraudulent transfers under California Uniform 
Fraudulent Transfer Act; complaint averred that in
dependent investment advisor concealed from his 
creditors fact that he had transferred money to 
banks within seven-year period, and that banks af
firmatively misrepresented to investment club 
members that such transfers constituted trustee's 
fees. Bankr.Code, 11 U.S.C.A. § 544; West's 
Ann.Cai.Civ.Code §§ 3439.04, 3439.07. 

[40] Bankruptcy 51 €:=2724 

51 Bankruptcy 
51 V The Estate 

51 V(H) A voidance Rights 
51 V(H)2 Proceedings 

51 k2724 k. Pleading. Most Cited 
Cases 

Federal courts applying fraudulent transfer law 
at pleading stage generally require that complaint 
allege existence of actual creditor holding allow
able unsecured claim who could avoid transfer un
der applicable state law in absence of bankruptcy 
proceeding. Bankr.Code, 11 U.S.C.A. § 544. 

[41] Bankruptcy 51 €:=2724 

51 Bankruptcy 
51 V The Estate 

51 V(H) Avoidance Rights 
51 V(H)2 Proceedings 
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51k2724 k. Pleading. Most Cited 
Cases 

Plaintiff seeking to avoid and recover fraudu
lent transfers under California Uniform Fraudulent 
Transfer Act is required specifically to allege iden
tity of any unsecured creditor whose rights he is as
serting. Bankr.Code,11 U.S.C.A. § 544; West's 
Ann.Cai.Civ.Code §§ 3439.04, 3439.07. 

[42] Judgment 228 €=>584 

228 Judgment 
228XIII Merger and Bar of Causes of Action 

and Defenses 
228XIII(B) Causes of Action and Defenses 

Merged, Barred, or Concluded 
228k584 k. Nature and elements of bar or 

estoppel by former adjudication. Most Cited Cases 
"Res judicata," also known as claim preclusion, 

bars litigation in subsequent action of any claims 
that were raised or could have been raised in prior 
action. 

[43] Judgment 228 €:=540 

228 Judgment 
228XIII Merger and Bar of Causes of Action 

and Defenses 
228XIII(A) Judgments Operative as Bar 

228k540 k. Nature and requisites of 
former recovery as bar in general. Most Cited Cases 

Doctrine of res judicata is applicable whenever 
there is: (I) . identity of claims; (2) final judgment 
on merits; and (3) identity or pri~ity between 
parties. 

[44] Judgment 228 €=>955 

228 Judgment 
228XXIII Evidence of Judgment as Estoppel or 

Defense 
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228k955 k. Evidence as to identity of parties. 
Most Cited Cases 

Banks against whom class action was brought 
by investors, stemming from purported Ponzi 
scheme to defraud investors, failed to establish that 
they were in privity with any parties named in prior 
related claim brought by sole investor, and thus in
vestors' present action was not barred by res ju
dicata; banks did not offer any evidence to support 
assertion that they were successors in interest to 

prior named entities. 

[45] Federal Civil Procedure 170A €;=1832 

170A Federal Civil Procedure 
170AXI Dismissal 

170AXI(B) Involuntary Dismissal 
170AXI(B)5 Proceedings 

170Ak 1827 Determination 
170Akl832 k. Matters considered 

in general. Most Cited Cases 
In deciding motion to dismiss for failure to 

state claim, court's review is limited to contents of 
complaint, exhibits attached thereto, and matters 
that are properly subject to judicial notice. 
Fed.Rules Civ.Proc.Rule l2(b)(6), 28 U.S.C.A. 

[46] Federal Civil Procedure 170A €;=1103 

l70A Federal Civil Procedure 
l70A VII Pleadings and Motions 

l70A VII(N) Striking Pleading or Matter 
Therein 

l70Ak II 03 k. Discretion of court. Most 
Cited Cases 

Decision whether to grant motion to strike lies 
within sound discretion of district court. Fed. Rules 
Civ.Proc.Rule 12(f), 28 U.S.C.A. 

[47] Federal Civil Procedure 170A €;=1145.1 

170A Federal Civil Procedure 
l70A VII Pleadings and Motions 

170A VII(N) Striking Pleading or Matter 
Therein 

170Akll45 Determination of Motion 
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170Ak1145.1 k. In general. Most Cited 
Cases 

In exercising its discretion whether to. grant 
motion to strike, district court views pleadings in 
light most favorable to non-moving party, and re
solves any doubt as to relevance of challenged al
legations in favor of plaintiff, particularly if mov
ing party demonstrates no resulting prejudice. 
Fed.Rules Civ.Proc.Rule 12(f), 28 U.S.C.A. 

[48] Federal Civil Procedure 170A €;=1126 

170A Federal Civil Procedure 
170A VII Pleadings and Motions 

170A VII(N) Striking Pleading or Matter 
Therein 

l70Ak 1125 Immaterial, Irrelevant or Un
responsive Matter 

170Akll26 k. Particular allegations. 
Most Cited Cases 

District court would strike allegation within 
complaint alluding to business practices of banks 
other than those named in investors' action seeking 
recovery for purported Ponzi scheme, since such 
practices were immaterial to investors' specific al
legations of misconduct, and would serve to preju
dice named banks. Fed.Rules Civ.Proc.Rule 12(f), 
28 U.S.C.A. 

[49] Federal Civil Procedure 170A €;=1126 

170A Federal Civil Procedure 
170A VII Pleadings and Motions 

170A VII(N) Striking Pleading or Matter 
Therein 

170Ak1125 Immaterial, Irrelevant or Un
responsive Matter 

170Akl126 k. Particular allegations. 
Most Cited Cases 

District court would strike allegation within 
complaint alluding to banks' purported motive of 
"greed" in participating in purported Ponzi scheme, 
since such statement was immaterial to specific al
legations of misconduct. Fed.Rules Civ.Proc.Rule 
12(f), 28 U.S.C.A. 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



290 F.Supp.2d 1101 

(Cite as: 290 F.Supp.2d 1101) 

*1107 R. Alexander Pilmer, Amanda Jane Wong, 
Christopher Thomas Casamassima, and Richard L. 
Wynne, Kirkland & Ellis, and Mary E. Newcombe, 
Caldwell, Leslie, Newcombe & Pettit, Los Angeles, 
CA, for plaintiffs. 

A. William Urquhart, Christopher Tayback and 
Martin Howard Pritikin, Quinn, Emanuel, Urquhart, 
Oliver & Hedges, Arya Towfighi, David Lewis 
Hirsch, and Jamila A. Berridge, McDermott Will & 
Emery Los Angeles, CA, and Steven L. Bergh, 
Prenovost, Normandin, Bergh & Dawe, Santa Ana, 
CA, for defendants. 

ORDER GRANTING DEFENDANT COMER
ICA'S MOTION TO DISMISS THIRD AMENDED 

COMPLAINT; 
ORDER GRANTING IN PART AND DENYING 
IN PART DEFENDANT IMPERIAL'S MOTION 
TO DISMISS THIRD AMENDED COMPLAINT; 
ORDER GRANTING IN PART AND DENYING 

IN PART DEFENDANT UNION BANK OF 
CALIFORNIA, N.A.'S MOTION TO DISMISS 

THIRD AMENDED COMPLAINT; 
ORDER GRANTING IN PART AND DENYING 

IN PART DEFENDANT BANK OF ORANGE 
COUNTY'S MOTION TO DISMISS THIRD 

AMENDED COMPLAINT; AND 
ORDER GRANTING IN PART AND DENYING 
IN PART DEFENDANT CATHERINE MARY 

LEIDER'S MOTION TO DISMISS THIRD 
AMENDED COMPLAINT 

ORDER GRANTING DEFENDANT UNION 
BANK OF CALIFORNIA, N.A.'S MOTION TO 

STRIKE 
MORROW, District Judge. 

This class action seeks damages from Union 
Bank of California, Comerica Bank *1108 of Cali
fornia, Imperial Management, Inc., and Bank of Or
ange County, each of which is alleged to have con
spired with Reed Slatkin in effecting a Ponzi 
scheme that defrauded hundreds of investors out of 
hundreds of millions of dollars. Plaintiffs allege 
that these defendants knowingly participated in and 
facilitated the Ponzi scheme by providing Slatkin 
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with credit, allowing Slatkin to commingle personal 
and investor funds, and lending their name and 
prestige to his operations. 

I. FACTUAL BACKGROUND 
A. The Alleged Ponzi Scheme 

Plaintiffs filed this action in federal court on 
September 5, 2002, alleging claims for aiding and 
abetting a breach of fiduciary duty, aiding and abet
ting fraud, breach of fiduciary duty, fraud, negli
gent misrepresentation, constructive fraud, negli
gence and violation of California Business and Pro
fessions Code §§ 17200 et seq. Plaintiffs filed a 
first amended complaint on October 23, 2002, that 
asserted identical causes of action. Defendants 
moved to dismiss the first amended complaint. On 
February 20, 2003, the court granted in part and 
denied in part defendants' motion to dismiss. 
Plaintiffs filed a second amended complaint on 
April 14, 2003. On May 20, 2003, the parties sub
mitted a stipulation that plaintiffs be allowed to file 
a third amended complaint withdrawing Count XI 
as well as a request for statutory penalties under 
California Business & Professions Code § 17200. 
The court subsequently entered an order on the 
parties' stipulation. 

The third amended complaint defines the putat
ive class plaintiffs seek to represent as "all indi
viduals or entities that (a) made claims in the bank
ruptcy of Reed E. Slatkin; and (b) received in return 
less money from Reed E. Slatkin than they entrus
ted to him to invest." FNI Additionally, the plead

ing identifies, by name and amount invested, eight
een individuals and/or entities allegedly defrauded 
by Slatkin and the banks.FN2 It asserts that each of 

these "class representatives" falls within the class 
defined above. 

FN1. Third Amended Complaint,~ 33. 

FN2. !d., ~~ 9-26. 

Slatkin allegedly began his career as a full-time 
investment advisor during the mid-1980's, and in
vested money on behalf of a variety of individuals. 
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FN3 Soon after Slatkin began accepting money 
from others to invest, he allegedly developed and 
executed a scheme to defraud those who entrusted 
their funds to him_FN4 One artifice Slatkin used to 
carry out the scheme was a limited partnershi~ 
called the Reed Slatkin Investment Club L.P.FN 
Slatkin was general partner of the Club; its limited 
partners were individuals who gave Slatkin money 
to invest on their behalf_FN6 Slatkin actively ran 
the Club until he filed for bankruptcy on May 1, 
200l.FN? Plaintiffs al~e that Slatkin operated a 
classic Ponzi scheme,F i.e., he used monies paid 
by later investors to pay artificially high returns to 
initial investors, with the ultimate goal of attracting 
still more investors_FN9 In reality, plaintiffs allege, 
Slatkin's investment portfolio bore little resemb
lance to the claims he made. FN 1 0 Plaintiffs assert 
that Slatkin spent investors' money on a lavish life
style, commingled investors' funds, and *1109 paid 
false returns to some investors with the principal 
paid by others.FN11 Slatkin allegedly received 
nearly $600,000,000 from investors; of this, ap
proximately $250,000,000 has never been returned, 
and is still owed to class members_FN12 

FN3. !d.,~ 41. 

FN4. !d.,~ 41. 

FN5. !d., ~ 45. 

FN6. !d. 

FN7. !d. 

FN8. !d., ~ 42. 

FN9. !d. 

FNIO. !d. 

FN11. !d. 

FN12. !d.,~ 44. 

B. Allegations Against Defendants 
Plaintiffs have sued four separate banking insti

tutions-Union Bank of California, Comerica Bank-
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California, Bank of Orange County, and Imperial 
Management, Inc. (collectively "the Banks"). De
fendant Union Bank is sued in its individual capa
city and as successor to the trust business of Imper
ial Trust, which it acquired in May 1999.FNI3 De
fendant Bank of Orange County is sued as the dir
ect successor-in-interest to Pacific Inland Bank. 
FN14 Defendant Imperial Management, Inc. is sued 
as the direct successor-in-interest to Imperial Trust 
Company_FNl 5 Defendant Comerica Bank is sued 
as the successor by merger to Imperial Bank (the 
prior parent of Imperial Trust) and as the alter-ego 
of co-defendant Imperial Management, Inc., 
Comerica's wholly-owned subsidiary.FN16 The li
ability of all four defendants, therefore, hinges on 
the alleged conduct of Imperial Trust Company, Pa
cific Inland Bank and/or Union Bank. Plaintiffs 
have also sued one individual, Mary Catherine 
Leider, for wrongful acts and omissions allegedly 
committed as administrator of accounts that had in
vestments in the Club, first at Pacific Inland, and 

. FN17 
later at Impenal. 

FN13. !d.,~ 27. 

FN14. !d.,~ 31. 

FN15. !d., ~ 29. 

FN16. !d., ~ 28. 

FN17. !d., ~ 32. 

Plaintiffs allege that Slatkin's investment 
scheme depended for its success on the involve
ment of the defendant Banks. The Banks, or their 
predecessors-in-interest, allegedly provided Slatkin 
with three types of assistance: (l) a steady flow of 
new money; (2) a mechanism for managing in
vestors' custodial accounts; and (3) an aura of I}fit
imacy that allowed the scheme to flourish. F 

18 

Plaintiffs contend that Slatkin established accounts 
at the Banks, and induced dozens of investors to 
transfer millions of dollars to "custodial" or 

FNI9 . 
"trustee" accounts there. Upon receipt of the 
investors' cash, the Banks allegedly transferred the 
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money into accounts established in the name of the 
Club. With the Banks' alleged knowledge and as
sistance, Slatkin then commingled new investors' 
money with his own and other investors' money. 
Most of the accounts were held at Pacific Inland 
Bank, Imperial Trust, and commencing in May 
1999, Union Bank. Santa Barbara Bank & Trust 
held the remaining Club accounts. Plaintiffs further 
allege that, due to the legitimacy conferred on the 
scheme by the Banks' involvement, Slatkin con
vinced individuals to give him money directly. 
FN20 I dd" . I d. h . . n a ItiOn to en mg t eir prestige to 
Slatkin, the Banks allegedly vouched for his skill 
and trustworthiness when asked_FN2 l 

FN18. Id., ~ 43. 

FNI9. !d.,~ 47. 

FN20. !d., ~ 48. 

FN21. !d.,~ 49. 

Plaintiffs make numerous specific allegations 
regarding the conduct of each of the Banks. As re
spects Imperial and Pacific Inland (Imperial's pre
decessor-in-interest), the complaint alleges that in
dividual officers*lllO at both Banks acted as sales
persons for Slatkin and encouraged individuals to 
invest with Slatkin.FN22 Plaintiffs also contend 
that individuals at Imperial and Pacific Inland rep
resented to investors that the Club was audited an
nually, even thou~h neither Bank ever conducted 
such an audit.FN2 They further allege that Imperi
al failed to certify investors' account statements 
d . bl" . d FN24 d h . espite an o Igatwn to o so, an t at It pur-
portedly encouraged investors to rely on its official 
"certified" statements rather than Slatkin's unoffi
cial reports_FN25 Plaintiffs allege that Imperial was 
aware of Slatkin's illegal activities due to the highly 

FN26 . unusual nature of the Club. Fmally, they as-
sert that Slatkin bribed Mary Catherine Leider, the 
Club account manager at Imperial,.. to assist him in 
h . fh. p . h rN27 t e operation o IS onzi sc erne. 

FN22. !d., ~~ 50-53. 
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FN23. !d., ~~54-55. 

FN24. Id., ~~56-57. 

FN25. Id., ~ 61. 

FN26. Id., ~~ 62-68. 

FN27. Id., ~~ 69-73. 

As respects Union Bank (which acquired Im
perial's trust business in May 1999), plaintiffs al
lege that, like Imperial, it failed properly to value 
the investments of the class members, and to audit 
the investments held in Slatkin accounts as it was 

. d d FN28 Th h . . I . reqmre to o. ey assert t at, m vw atwn 
of its own policies, Union Bank allowed Slatkin to 
overdraw the Club checking_ account by hundreds 

· J:•N29 
of thousands of dollars, and extended a 
$4,000,000 unsecured line of credit to Slatkin in 
February 2000.FN30 Finally, they allege that Union 
Bank performed "inappropriate favors" for Slatkin 
to induce him to provide additional business to it. 
FN3 1 Plaintiffs allege generally that Union Bank 
knew or should have known of Slatkin's illegal 

. . . FN32 
activities. 

FN28. !d.,~~ 80-83. 

FN29. !d.,~~ 86-90. 

FN30. !d., ~~ 92-95. 

FN3 I. !d., ~ 96. 

FN32. Id., ~ 99. 

Plaintiffs argue that all of the Banks 
"rubber-stamped" the false information Slatkin 
gave them, and treated the client accounts as "one 
common pool of fungible and liquid assets." FN33 

They also allege that each of the Banks, in its own 
right or through a predecessor-in-interest, actively 
participated in Slatkin's Ponzi scheme with con
structive and/or actual knowledge of his crimes. 
FN34 They maintain that each of the Banks knew 
or should have known that Slatkin was operating a 
P . h FN35 d h . h h . onzi sc erne, an t at, wit out t e assistance 
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provided by the Banks, Slatkin's Ponzi scheme 
could not have succeeded.FN36 

FN33. !d.,~~ 100-103. 

FN34. !d.,~~ 104-105. 

FN35. !d.,~~ 106-116. 

FN36. !d., ~ 116. 

Based on these allegations, plaintiffs' third 
amended complaint pleads eleven claims for relief: 

(1) aiding and abetting a breach of fiduciary duty; 
(2) aiding and abetting fraud; (3) breach of fidu

ciary duty; (4) fraud; (5) negligent misrepresenta
tion; (6) constructive fraud; (7) negligence; (8) vi

olation of California Business and Professions 
Code §§ 17200 et seq.; (9) intentional fraudulent 

transfer (seven years); (10) intentional fraudulent 
transfer (four years); and (11) constructive fraudu

lent transfer (four years). The first two claims are 

brought by all plaintiffs except Neilson against all 
defendants. The third, fourth, fifth, sixth and sev

enth claims are *1111 brought by plaintiffs Fred 
Ockrim, Sheri Ockrim, and J aroslav Marik against 
all defendants, and by plaintiffs Wesley West Flex

ible Partnership, Stedman Family Partnership, Ltd., 

Stedman as Trustee of the Neva and Wesley West 
Foundation, George Kriste, Fred Ockrim, Sheri 

Ockrim, Jaroslav Marik, and California Community 
Foundation ("CCF") against all defendants except 

Bank of Orange County. The eighth claim is 

brought by all plaintiffs against all defendants. The 

last three claims are brought by plaintiff Neilson 
against Union Bank, Comerica Bank and Imperial 

Management. Plaintiffs seek approximately $200 

million in damages on each of the first two claims, 

and approximately $24 million on counts three 

through eight. As respects the fraudulent transfer 
claims, plaintiffs seek (a) to avoid any transfer of 

money by Slatkin to the Banks within a specified 

seven or four year period ("the Seven-Year Period" 

and "Four-Year Period" respectively); (b) to im

pose a constructive trust on any transfer of money 

from Slatkin within the Seven-Year Period or the 
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Four-Year Period, or any proceeds of the transfers; 

and (c) to require the Banks to convey to the Trust
ee the value of any transfer of money to them by 

Slatkin with the Seven-Year Period or Four-Year 

Period, as well as any proceeds of such transfers. 

Plaintiffs seek attorneys' fees on all counts. 

All five defendants have moved to dismiss the 

third amended complaint. Defendant Comerica 

Bank asserts that the complaint fails adequately to 

allege its liability either as the alter ego of Imperial 
Management or as the successor-in-interest to Im

perial Bank. Defendant Imperial Management con
tends that the aiding and abetting claims and the 

fraudulent transfer claim that invokes a seven-year 
reach back period must be dismissed. Defendant 

Union Bank challenges the aiding and abetting 
claims and all claims brought by plaintiff Ockrim. 

Defendant Bank of Orange County seeks dismissal 
of the claims for aiding and abetting, breach of fi

duciary duty, fraud, negligent misrepresentation, 
constructive fraud, violation of Business & Profes

sions Code § 17200, and all claims brought by 
Ockrim. Finally, defendant Leider asserts that the 

claims for aiding and abetting, breach of fiduciary 

duty, constructive fraud, fraud, and negligent mis
representation are deficient. As all motions address 

similar issues, the court considers them jointly in 
this order. 

II. DISCUSSION 
A. Legal Standard Governing Motions To Dis
miss 

A Rule 12(b)(6) motion tests the legal suffi

ciency of the claims asserted in the complaint. 

FED.R.CIV.PROC. 12(b)(6). A court may not dis
miss a complaint for failure to state a claim "unless 

it appears beyond doubt that the plaintiff can prove 

no set of facts in support of his claim which would 

entitle him to relief." Conley v. Gibson, 355 U.S. 

41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). See 

also Moore v. City of Costa Mesa, 886 F.2d 260, 
262 (9th Cir.1989); Haddock v. Board of Dental 
Examiners, 777 F .2d 462, 464 (9th Cir. I 985) 

(stating that a court should not dismiss a complaint 
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if it states a claim under any legal theory, even if 
plaintiff erroneously relies on a different theory). In 
other words, a Rule 12(b)(6) dismissal is proper 
only where there is either a "lack of a cognizable 
legal theory" or "the absence of sufficient facts al
leged under a cognizable legal theory." Balistreri v. 
Pacifica Police Dept., 901 F.2d 696, 699 (9th 
Cir.l988). 

In deciding a motion to dismiss for failure to 
state a claim, the court's review is limited to the 
contents of the complaint. Campanelli v. Bockrath, 
100 F.3d 1476, 1479 (9th Cir.1996); *1112Allar
com Pay Television, Ltd. v. General Instrument 
Corp., 69 F.3d 381, 385 (9th Cir.1995). The court 
must accept all factual allegations pleaded in the 
complaint as true, and must construe them and draw 
all reasonable inferences from them in favor of the 
nonmoving party. Cahill v. Liberty Mutual Ins. Co., 
80 F.3d 336, 337-38 (9th Cir.1996); Mier v. Owens, 
57 F.3d 747, 750 (9th Cir.l995) (citing Usher v. 
City of Los Angeles, 828 F.2d 556, 561 (9th 
Cir.l987)); NL Indus. Inc. v. Kaplan, 792 F.2d 896, 
898 (9th Cir.l986). It need not, however, accept as 
true unreasonable inferences or conclusory legal al
legations cast in the form of factual allegations. 
Western Mining Council v. Watt, 643 F.2d 618, 624 
(9th Cir.l981), cert. denied, 454 U.S. 1031, 102 
S.Ct. 567, 70 L.Ed.2d 474 (1981). 

In addition to the allegations of the complaint, 
a court may consider exhibits submitted with the 
complaint, documents whose contents are alleged in 
the complaint when authenticity is not questioned, 
and matters that may be judicially noticed pursuant 
to Federal Rule of Evidence 20l.FN37 Branch v. 

Tunnell, 14 F.3d 449, 454 (9th Cir.1994), cert. 
denied, 512 U.S. 1219, 114 S.Ct. 2704, 129 
L.Ed.2d 832 (1994), overruled on other grounds, 
Galbraith v. County of Santa Clara, 307 F.3d 1119 
(9th Cir.2002); Hal Roach Studios, Inc. v. Richard 
Feiner & Co., 896 F.2d 1542, 1555, n. 19 (9th 
Cir.l989). 

FN37. Taking judicial notice of matters of 
public record does not convert a motion to 

Page 14 

dismiss into a motion for summary judg
ment. MGIC Indemnity Corp. v. Weisman, 
803 F.2d 500, 504 (9th Cir.1986). 

B. Defendants' Requests For Judicial Notice 
Four of the five defendants have requested that 

the court take judicial notice of various documents 
in ruling on their motions. 

1. Union Bank 
Union Bank has requested that the court take 

judicial notice of the following documents: 

a. Declaration of Reed E. Slatkin in Support of 
Trustee's Ex Parte Application for a Right to At
tach Order And Order for Issuance of Writ of At
tachment, filed on August 28, 2002, in In re: 
Reed Slatkin, Case No. ND 01-11549-RR 
(Bankr.C.D.Cal.) ("Slatkin "); FN38 

FN38. Defendant Union Bank of Califor
nia's Request for Judicial Notice ("Union 
Bank's Req."), Exh. A. 

b. Complaint for Disallowance (i.e., Objection) 
and Equitable Subordination of Claim Nos. 437 
and 535, and Declaration of Jolynn Runo1fson in 
support thereof, filed in Slatkin on April 23, 
2003· FN39 

' 

FN39. Id., Exh. B. 

c. The Second Amended Complaint, dated Au
gust 20, 2002, in Wesley West Flexible Partner
ship, et a!. v. Union Bank of California, et a!., 
CV 02-964 RSWL ("Wesley West"); FN40 

FN40. Id., Exh. C. 

d. September 18, 2002, Order in Christensen v. 

Union Bank of California, N.~ CV 02-608 
MMM (CWx) ("Christensen "); F 41 

FN41. Id., Exh. D. 

e. January 6, 2003, Order in Christensen; FN42 
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FN42. Id., Exh. E. 

f. Disclosure Statement to Accompany Chapter 
II Trustee and Creditors' Committee Joint Plan 
of Reorganization, dated January 30, 2003, filed 
. Sl k. FN43 m atm. 

FN43. Defendant Union Bank of Califor
nia's Second Request for Judicial Notice 
("Union Bank's Second Req."), Exh. A. 

*1113 g. Stipulation Re: Briefing Schedule for 
Defendants' Motions to Dismiss Plaintiffs' First 
Amended Complaint; and [Proposed] Order 
Thereon, filed October 25, 2002, in this case; 
FN44 

FN44. Id., Exh. B. 

h. Stipulation re Filing of Third Amended Com
plaint and [Prpposed] Order, filed May I5, 2003, 
. h. FN45 d m t IS case; an 

FN45. Id., Exh. C. 

i. Second Amended ComP.laint, dated October 15, 
2002, in Christensen. FN<t6 

FN46. Id., Exh. D. 

Under the Federal Rules of Evidence, courts 
may take judicial notice of facts that are not subject 
to reasonable dispute, either because they are "(I) 
generally known within the territorial jurisdiction 
of the trial court or (2) capable of accurate and 
ready determination by resort to sources whose ac
curacy cannot be reasonably questioned." FED. R. 
EVID. 201. 

[I ][2] Court orders and filings are the type of 
documents that are properly noticed under the rule. 
Notice can be taken, however, "only for the limited 
purpose of recognizing the 'judicial act' that the or
der represents on the subject matter of the litiga
tion." United States v. Jones, 29 F.3d 1549, I553 
(II th Cir.l994) (citing Liberty Mut. Ins. Co. v. 

Rotches Pork Packers, Inc., 969 F.2d 1384, 1388 
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(2d Cir.I992)). See also General Electric Capital 

Corp. v. Lease Resolution Corp., I28 F.3d 1074, 
I 082, n. 6 (7th Cir.I997) ("We agree that courts 
generally cannot take notice of findings of fact 
from other proceedings for the truth [of the matter] 
asserted therein because these findings are disput
able and usually are disputed"); Goetz v. Capital 
Factors, Inc., I20 F.3d 268, 1997 WL 415340, * 
I-2 (9th Cir. July 22, 1997) (Unpub.Disp.) 
("although a court may take judicial notice of its 
own records, it cannot take judicial notice of the 
truth of the contents of all documents found 
therein"); San Luis v. Badgley, 136 F.Supp.2d 
1136, 1146 (E.D.Cal.2000) (quoting Jones for the 
proposition that a court "may take judicial notice of 
a document filed in another court not for the truth 
of the matters asserted in the litigation, but rather to 
establish the fact of such litigation and related fil
ings"). Applying this standard, the court takes judi
cial notice of the existence and legal effect of the 
documents submitted by Union Bank. 

2. Comerica Bank And Imperial Management, 
Inc. 

Comerica and Imperial have requested that the 
court take judicial notice of the following docu
ments: 

a. The January 6N2003 transcript of proceedings 
. Ch . F 47 m nstensen; 

FN4 7. Defendants Comerica Bank of Cali
fornia and Imperial Management, Inc.'s 
Request for Judicial Notice ("Comerica 
Banks' Req."), Exh. A. 

b. The February 20, 2003 Order Granting Mo-
. . . d. h. FN48 tlons to Dismiss entere m t IS case; 

FN48. Id., Exh. B. 

c. Plaintiffs Opposition to Imperial's Motion to 
Dismiss First Amended Complaint in this case; 
FN49 

FN49. Id., Exh. C. 
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d. Plaintiff's Opposition to Motion to Strike Por
tions of the First Amended Complaint in this 

FN50 
case; 

FN50. !d., Exh. D. 

e. Reply of Comerica Bank in Support of Motion 
to Dismiss Plaintiffs' First Amended Complaint 
. h. FN51 d m t IS case; an 

FN51. !d., Exh. E. 

*1114 f. The January ~,7003 transcript of pro-
d. . h" . t'l'l52 cee mgs m t IS actiOn. 

FN52. !d., Exh. F. 

For the reasons discussed above, the court 
takes judicial notice of the existence and legal ef
fect of the documents submitted by Comerica and 
Imperial. 

3. Bank of Orange County 
The Bank of Orange County has requested that 

the court take judicial notice of the following docu
ments: 

a. April 2, 2003, Civil Minutes, granting in part 
Bank of Orange County's Motion to Compel; 
FN53 

FN53. Defendant Bank of Orange County's 
Request for Judicial Notice ("BOC Req."), 
Exh.A. 

b. April 21, 2003Fletter from plaintiff's counsel, 
Kirkland & Ellis; N54 

FN54. !d., Exh. B. 

c. Memorandum and O~inion, filed January 9, 
2002, in Wesley West; F 55 

FN55. !d., Exh. C. 

d. Pacific Inland Contract dated December 30, 
1992, signed by Joanne Christensen; FN56 
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FN56. !d., Exh. D. 

e. Pacific Inland Contract dated December 16, 
. FN57 1991, signed by Paul Hawken; 

FN57. !d., Exh. E. 

f. Pacific Inland Contract dated June 24, 1991, 
. FN58 

signed by Thomas Rook; and 

FN58. !d., Exh. F. 

g. Order Granting in Part and Denying in Part 
Defendant Union Bank of California's Motion to 
Dismiss the Second Amended Complaint in 
Christensen. FN59 

FN59. !d., Exh. G. 

[3][4] For the reasons stated earlier, the court 
takes judicial notice of the existence and legal ef
fect of the documents identified in paragraphs a, c, 
and g. The court may also take judicial notice of the 
documents identified in paragraphs d, e, and f, as 
these are contracts between Pacific Inland Bank and 
putative class members that provide the foundation 
for plaintiffs' claims. "[A] district court ruling on a 
motion to dismiss may consider a document the au
thenticity of which is not contested, and upon 
which the plaintiff's complaint necessarily relies." 
Parrino v. FHP, Inc., 146 F.3d 699, 706 (9th 
Cir.1998). As the Parrino court explained: 
"Although we have yet to apply this rule to docu
ments crucial to the plaintiff's claims, but not expli
citly incorporated in his complaint, such an exten

. sion is supported by the policy concern underlying 
the rule: preventing plaintiffs from surviving a Rule 
12(b )( 6) motion by deliberately omitting references 
to documents upon which their claims are based." 
!d. See also Cartee Indus., Inc. v. Sum Holding 
L.P., 949 F.2d 42, 47 (2d Cir.1991) (" ... we have 
held that when a plaintiff chooses not to attach to 
the complaint or incorporate by reference a pro
spectus upon which it solely relies and which is in
tegral to the complaint, the defendant may produce 
the prospectus when attacking the complaint for its 
failure to state a claim, because plaintiff should not 
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so easily be allowed to escape the consequences of 
its own failure"); In re Northpoint Communications 
Group, Inc., Securities Litigation, 221 F.Supp.2d 
1090, 1095 (N.D.Cal.2002) ("In ruling on a motion 
to dismiss, a court may take judicial notice of a 
document if it is relied on in the complaint 
(regardless of whether it is expressly incorporated 
therein) and its authenticity is not disputed," citing 
Parrino ); Springate v. Weighmasters Murphy, Inc. 
Money Purchase Pension Plan, 217 F.Supp.2d 
1007, 1013 (C.D.Cal.2002) ("For *1115 purposes 
of this Motion to Dismiss, this Court takes judicial 
notice of documents (I) and (2) only because these 
documents' contents are alleged in the Complaint, 
and their authenticity is not in question"). 

[5] The April 21, 2003, letter from Kirkland & 

Ellis, however, identified in paragraph b, is not a 
proper subject of judicial notice. Its contents are not 
alleged in the third amended complaint and its au
thenticity is not undisputed. Compare In re Amylin 
Pharmaceuticals, Inc., Securities Litigation, No. 
01CV1455BTM(NLS), 2002 WL 31520051, * 2 
(S.D.Cal. Oct.l 0, 2002) ("Plaintiffs do not dispute 
the letter's authenticity and rely upon it implicitly in 
their [consolidated complaint] and in their opposi
tion papers. The court may therefore take judicial 
notice of the October, 2001 letter"). Nor does it 
concern matters generally known within the court's 
territorial jurisdiction or capable of accurate and 
ready determination by resort to sources whose ac
curacy cannot be reasonably questioned. FED. R. 
EVID. 201. Accordingly, the Bank of Orange 
County's motion for judicial notice of the Kirkland 
& Ellis letter is denied. 

C. Comerica's Motion to Dismiss 
Comerica argues that the claims against it must 

be dismissed because plaintiffs fail adequately to 
allege that Comerica is the alter ego of, and suc
cessor-in-interest to, Imperial Management, its 
wholly owned subsidiary. 

1. Legal Standards Governing The Alter Ego 
Doctrine 

[6] "The alter ego doctrine arises when a 
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plaintiff comes into court claiming that an opposing 
party is using the corporate form unjustly and in 
derogation of the plaintiffs interests. In certain cir
cumstances the court will disregard the corporate 
entity and will hold the individual shareholders li
able for the actions of the corporation." Mesler v. 
Bragg Management Co., 39 Cal.3d 290, 300, 216 
Cai.Rptr. 443, 702 P.2d 601 (1985). The purpose of 
the doctrine is to bypass the corporate entity for the 
purpose of avoiding injustice. Its "essence ... is that 
justice be done[,] ... [and t]hus the corporate form 
will be disregarded only in narrowly defined cir
cumstances and only when the ends of justice so re
quire." !d. at 301, 216 Cal.Rptr. 443, 702 P.2d 601. 
See also Roman Catholic Archbishop of San Fran
cisco v. Superior Court, 15 Cai.App.3d 405, 411, 
93 Cai.Rptr. 338 (1971) ("The terminology 'alter 
ego' or 'piercing the corporate veil' refers to situ
ations where there has been an abuse of corporate 
privilege, because of which the equitable owner of 
a corporation will be held liable for the actions of 
the corporation," citing Minton v. Cavaney, 56 
Cal.2d 576, 579, 15 Cai.Rptr. 641, 364 P.2d 473 
(1961)). 

[7] Before the doctrine may be invoked, two 
elements must be alleged: "First, there must be such 
a unity of interest and ownership between the cor
poration and its equitable owner that the separate 
personalities of the corporation and the shareholder 
do not in reality exist. Second, there must be an in
equitable result if the acts in question are treated as 
those of the corporation alone." Sonora Diamond 
Corp. v. Superior Court, 83 Cai.App.4th 523, 526, 
99 Cai.Rptr.2d 824 (2000); Mesler, supra, 39 
Cal.3d at 300, 216 Cai.Rptr. 443, 702 P.2d 601 
("There is no litmus test to determine when the cor
porate veil will be pierced; rather the result will de
pend on the circumstances of each particular case. 
There are, nevertheless, two general requirements: 
'(1) that there be such unity of interest and owner
ship that the separate personalities of the corpora
tion and the individual no longer exist and (2) that, 
if the acts are treated as those of the corporation 
alone, an inequitable result *1116 will follow,' " 
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quoting Automotriz Del Golfo De California S. A. 
De C. V. v. Resnick, 47 Cal.2d 792, 796, 306 P.2d I 
(1957)). See also AT & Tv. Compagnie Bruxelles 
Lambert, 94 F.3d 586, 591 (9th Cir.l996). 

[8] "[O]nly a difference in wording is used in 
stating the ... concept where the entity sought to be 
held liable is another corporation instead of an indi
vidual." Las Palmas Associates v. Las Palmas Cen
ter Associates, 235 Cal.App.3d 1220, 1249, I 
Cal.Rptr.2d 301 (1991). Like other shareholders, a 
parent company is presumed to have an existence 
separate from its subsidiaries. Accordingly, the 
mere fact that it owns the stock of the subsidiary 
will not suffice to prove that the two entities are al
ter egos of one another; rather, the evidence must 
show that the wholly-owned subsidiary is merely a 
conduit for, or is financially dependent on, the par
ent corporation. Institute of Veterinary Pathology, 
Inc. v. California Health Laboratories, Inc., 116 
Cal.App.3d Ill, 119, 172 Cal.Rptr. 74 (1981) (" 
'With increasing frequency, courts have demon
strated a readiness to disregard the corporate entity 
when a wholly owned subsidiary is merely a con
duit for, or is financially dependent on, a parent 
corporation. In the interests of justice and to pre
vent fraud, the courts will ignore the existence of a 
corporate entity used to cut off either causes of ac
tion against or defenses by another corporate en
tity,' " quoting IA Ballantine & Sterling, CALI
FORNIA CORPORATION LAWS, § 296.02, pp. 
14-32.1-14-33 (4th ed.l980)). 

[9] Conclusory allegations of "alter ego" status 
are insufficient to state a claim. Rather, a plaintiff · 
must allege specifically both of the elements of al
ter ego liability, as well as facts supporting each. In 
re Currency Conversion Fee Antitrust Litigation, 
265 F.Supp.2d 385, 426 (S.D.N.Y.2003) ( "These 
purely conclusory allegations cannot suffice to state 
a claim based on veil-piercing or alter-ego liability, 
even under the liberal notice pleading standard"); 
Wady v. Provident Life and Accident Ins. Co. of 

America, 216 F.Supp.2d I 060, I 067 
(C.D.Cal.2002) ("More pertinent for purposes of 
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the current discussion, none [of the allegations] 
contains any reference to UnumProvident being the 
alter ego of Provident. None alleges that Un
umProvident treats the assets of Provident as its 
own, that it commingles funds with Provident, that 
it controls the finances of Provident, that it shares 
officers or directors with Provident, that Provident 
is undercapitalized, or that the separateness of the 
subsidiary has ceased. Without such allegations, the 
issue is not adequately raised, and UnumProvident 
was not put on notice that this was a theory against 
which it should be prepared to defend"); Kingdom 
5-KR-41, Ltd. v. Star Cruises PLC, No. 01 Civ. 
2946(AGS), 2002 WL 432390, * 12 (S.D.N.Y. 
Mar.20, 2002) ("[I]n order to overcome the . pre
sumption of separateness afforded to related cor
porations, [plaintiff] is required to plead more spe
cific facts supporting its claims, not mere conclus
ory allegations"); Hokama v. E.F. Hutton & Co., 
Inc., 566 F.Supp. 636, 647 (C.D.Cal.l983) 
("Defendants further argue that plaintiffs cannot 
circumvent the requirements for secondary liability 
by blandly alleging that Madgett, Consolidated, and 
Frane are 'alter egos' of other defendants accused of 
committing primary violations. This point is well 
taken .... If plaintiffs wish to pursue such a theory of 
liability, they must allege the elements of the doc
trine. Conclusory allegations of alter ego status 
such as those made in the present complaint are not 
sufficient"). 

2. Whether The Complaint Sufficiently Alleges 
Liability Against Comerica 

[I 0] Comerica does not dispute that the ~om
plaint adequately alleges the first element of alter 
ego liability-unity of interest or ownership. Rather, 
it asserts *1117 that the pleading fails adequately to 
allege that plaintiffs will suffer cognizable injustice 
if the court treats Imperial Management's acts as the 
acts of that entity alone. The third amended com
plaint plainly alleges that an inequitable result will 
follow if Imperial Management's acts are treated as 
its acts alone. It states: "[B]ecause Imperial Man
agement is a mere instrumentality of Comerica 
Bank-California, an inequitable result would occur 
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if Comerica Bank-California is not a defendant in 
FN60 I . f: "I II this action." The camp amt a1 s to a ege 

facts supporting this statement, however. 

FN60.Id., ~ 29. 

Plaintiffs assert that the failure to join Comer
ica would be inequitable because Imperial Manage
ment does not have sufficient assets to pay the liab
ilities it will incur if plaintiffs prevail at trial. Cali
fornia courts have rejected the view that the poten
tial difficulty a plaintiff faces collecting a judgment 
is an inequitable result that warrants application of 
the alter ego doctrine. Virtualmagic Asia, Inc. v. 
Fit-Cartoons, Inc., 99 Cal.App.4th 228, 245, 121 
Cal.Rptr.2d I (2002) ("[A]lter ego will not be ap
plied absent evidence that an injustice would result 
from the recognition of separate corporate identit
ies, and '[d]ifficulty in enforcing a judgment or col
lecting a debt does not satisfy this standard,' " 
quoting Sonora Diamond Corp., supra, 83 
Cal.App.4th at 539, 99 Cal.Rptr.2d 824); Mid
Century Ins. Co. v. Gardner, 9 Cal.App.4th 1205, 
1213, 11 Cal.Rptr.2d 918 (1992) ("'Certainly, it is 
not sufficient to merely show that a creditor will re
main unsatisfied if the corporate veil is not 
pierced,' and thus set up such an unhappy circum
stance as proof of an 'inequitable result. In almost 
every instance where a plaintiff has attempted to in
voke the doctrine he is an unsatisfied creditor,' " 
quoting Associated Vendors, Inc. v. Oakland Meat 
Co., 210 Cal.App.2d 825, 842, 26 Cal.Rptr. 806 
(1962)). Rather, California courts generally require 
some evidence of bad faith conduct on the part of 
defendants before concluding that an inequitable 
result justifies an alter ego finding. Mid-Century 
Ins. Co., supra, 9 Cal.App.4th at 1213, II 
Cal.Rptr.2d 918 (" 'The purpose of the doctrine is 
not to protect every unsatisfied creditor, but rather 
to afford him protection, where some conduct 
amounting to bad faith makes it inequitable, under 
the applicable rule above cited, for the equitable 
owner of a corporation to hide behind its corporate 
veil,' " quoting Associated Vendors, supra, 210 
Cal.App.2d at 842, 26 Cal.Rptr. 806). 
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Here, the complaint fails to allege that Comer
ica engaged in any bad faith conduct in its acquisi
tion and/or management of Imperial. While 
plaintiffs cite several cases in which the corporate 
veil was pierced due to the inadequate initial capit-

. · FN61 h d . . f*1118 alizatwn of an ent1ty, or t e rammg o 
... I . I. . FN62 th corporate assets after lmtla cap1ta 1zatwn, e 

complaint does not allege that Comerica is guilty of 
either practice. Comerica was not involved in the 
incorporation of Imperial Management, and thus 
cannot be held liable for any initial undercapitaliza
tion of the company. Additionally, the complaint 
does not allege that Comerica deliberately drained 
Imperial Management of assets. Rather, plaintiffs 
allege only that Imperial does not presently have 
sufficient funds to pay a money judgment in this 
case. This is not adequate under California law to 
allege that an inequitable result will follow if the 
corporate veil is not pierced. Accordingly, the court 
finds that plaintiffs have failed adequately to allege 
that Comerica is liable as the alter ego of Imperial 
Management. Since the complaint does not suffi
ciently allege Comerica's liability on an alter ego 
theory, the claims against it must be dismissed. 
Moreover, since plaintiffs have had three opportun
ities to state claims against Comerica, the dismissal 
will be with prejudice. 

FN61. See, e.g., Slottow v. American Cas. 
Co. of Reading, Pennsylvania, IO F.3d 
1355, 1360 (9th Cir.1993) ("FNT's initial 
capitalization of $500,000 was woefully 
inadequate for a corporation that handled 
trust agreements of the magnitude involved 
here. The investors claimed damages in the 
range of $1 0,000,000; the case settled for 
nearly half that. Under California law, in

adequate capitalization of a subsidiary may 
alone be a basis for holding the parent cor
poration liable for acts of the subsidiary"); 
Automotriz Del Golfo De California S.A. 
De C. V. v. Resnick, 4 7 Cal.2d 792, 797, 
306 P.2d 1 (1957) ("If a corporation is or
ganized and carries on business without 
substantial capital in such a way that the 
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corporation is likely to have no sufficient 
assets available to meet its debts, it is in
equitable that shareholders should set up 
such a flimsy organization to escape per
sonal liability.... [E]ven if the court be
lieved defendants' testimony in this regard, 
it could have inferred that $5,000 was an 
insufficient capital investment in view of 
the volume of business conducted"); 
United States v. Healthwin-Midtown Con
valescent Hospital and Rehabilitation Cen
ter, Inc., 511 F.Supp. 416, 419 
(C.D.Cal.1981) ("Zide himself testified 
that the corporation was undercapitalized. 
This testimony was confirmed by further 
evidence which established that although 
Healthwin consistently had outstanding li
abilities in excess of $150,000, its initial 
capitalization was only $1 0,000"); Linea 
Services, Inc. v. DuPont, 239 Cal.App.2d 
841, 844, 49 Cal.Rptr. 196 (1966) 
("DuPont's participation did enable de
fendant corporation to return to active 
business, without capital stock and with in
adequate financing. This resumption, in 
turn, invited the public generally to deal 
with the unsound corporation, and plaintiff 
did so to its loss"). 

FN62. RRX Industries, Inc. v. Lab-Con, 
Inc., 772 F.2d 543, 546 (9th Cir.l985) 
("TEKA transferred all of its software and 
licenses to Lab-Con for no consideration. 
Following the transfer, TEKA was simply 
an empty shell, which the district court 
properly disregarded"). 

D. Whether The Complaint Adequately Pleads 
Aiding And Abetting 

[II] Plaintiffs' first and second claims for relief 
plead the aiding and abetting of a breach of fidu
ciary duty and the aiding and abetting of fraud re
spectively. Under California law, "[l]iability may ... 
be imposed on one who aids and abets the commis
sion of an intentional tort if the person (a) knows 
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the other's conduct constitutes a breach of duty and 
gives substantial assistance or encouragement to the 
other to so act or (b) gives substantial assistance to 
the other in accomplishing a tortious result and the 
person's own conduct, separately considered, con
stitutes a breach of duty to the third person." See 
Fiol v. Doellstedt, 50 Cal.App.4th 1318, 1325-26, 
58 Cal.Rptr.2d 308 (1996) (citing Saunders v. Su
perior Court, 27 Cal.App.4th 832, 846, 33 
Cal.Rptr.2d 438 (1994), and REST. 2D TORTS, § 

876). 

Plaintiffs' aiding and abetting claims are 
brought against all defendants. Defendants collect
ively mount four attacks on the claims: (1) that the 
complaint fails adequately to plead that defendants 
knew of Slatkin's fraudulent scheme; (2) that it fails 
to plead defendants acted for financial gain as re
quired by California law; (3) that it fails to allege 
substantial assistance by defendant Leider; and ( 4) 
that it fails to allege Leider owed plaintiffs an inde
pendent fiduciary duty. The court evaluates each ar
gument in turn. 

1. Whether The Complaint Adequately Pleads 
"Knowledge" 

Defendants argue that plaintiffs' aiding and 
abetting claims are deficient because they fail ad
equately to allege that defendants had actual know
ledge of Slatkin's fraudulent activities. In the first 
amended complaint, plaintiffs alleged that the 
Banks "knew or should have known" of Slatkin's 
fraud. The court found such an allegation insuffi
cient because California law requires *1119 that a 
defendant have actual. knowledge of tortious activ
ity before it can be held liable as an aider and abet
tor, and federal courts have found that the phrase 
"knew or should have known" does not plead actual 
knowledge. The aiding and abetting claims were 
thus dismissed with leave to amend. Consistent 
with the court's earlier order, the third amended 
complaint deletes all references to defendants' con
structive knowledge. It asserts, for example, that 

"Pacific Inland and Imperial knew that Slatkin 
was in fact engaged in actions amounting to fraud 
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and breach of his fiduciary duty to all Class 
Members." FN63 

FN63. First Amended Complaint,~ 76. 

"Each Bank, in its own right or through its prede
cessor in interest, actively participated in 
Slatkin's Ponzi scheme with actual knowledge of 
Slatkin's crimes." FN64 

FN64. !d., ~ 1 0 I. 

"The Banks knew that Slatkin was violating his 
fiduciary duties to his clients and the Club and 
actively particljmted in his operation of the Ponzi 

FN65 scheme." 

FN65. /d.,~ 124. 

"The Banks knew that Slatkin was engaging in 
"' d, FN66 . 1rau . 

FN66. /d.,~ 128. 

"Ms. Leider knew that Slatkin was breaching fi
duciary duties he owed to Club members and 

. . f d, FN67 comm1ttmg rau . 

FN67. /d.,~ 72. 

Defendants contend these allegations do not 
cure the earlier deficiency, because they fail to al
lege actual knowledge of the underlying wrong 
Slatkin committed. Plaintiffs counter (I) that it is 
not necessary to plead actual knowledge of a spe
cific underlying wrong; and (2) that even if such an 
allegation is required, the complaint adequately 
pleads actual knowledge of specific tortious con
duct on Slatkin's part. 

[12][13] Under Rule 9(b) of the Federal Rules 
of Civil Procedure, while fraud must be pled with 
specificity, "[m]alice, intent, knowledge, and other 
condition of mind of a person may be averred gen
erally." FED.R.CIV.PROC. 9(b). Although this ob
viates the necessity of pleading detailed facts sup
porting allegations of knowledge, it does not relieve 
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a pleader of the burden of alleging the nature of the 
knowledge a defendant purportedly possessed. In 
the case of an aider and abettor under California 
law, this must be actual knowledge of the primary 
violation. Howard v. Superior Court, 2 Cal.App.4th 
745, 749, 3 Cal.Rptr.2d 575 (1992) ("while aiding 
and abetting may not require a defendant to agree to 
join the wrongful conduct, it necessarily requires a 
defendant to reach a conscious decision to particip
ate in tortious activity for the purpose of assisting 
another in performing a wrongful act" (emphasis 
added)); Gerard v. Ross, 204 Cal.App.3d 968, 983, 
251 Cal.Rptr. 604 (198 8) ("A defendant can be held 
liable as a cotortfeasor on the basis of acting in 
concert only if he or she knew that a tort had been, 
or was to be, committed, and acted with the intent 
of facilitating the commission of that tort"). See 
also Cope v. Price Waterhouse, 990 F.2d 1256, 
1993 WL 102598, * 6 (9th Cit. Apr.7, 1993) 
(Unpub.Disp.) ("In a case of secondary liability for 
common law fraud, the California Supreme Court 
held that '(t]he words "aid and abet" ... have a well 
understood meaning, andmay fairly be construed to 
imply an intentional participation with knowledge 
of the object to be attained.' ... The Second Restate
ment of Torts also supports a finding that actual 
knowledge is the proper standard for a claim of aid
ing and abetting fraud. Section 876(b) provides for 
secondary liability for tortious conduct if a party 
'knows that the other's conduct constitutes a breach 
of *1120 duty and gives substantial assistance or 
encouragement to the other so to conduct himself.' 
... Other subsections indicate that the term 'knows' 
does not include both actual knowledge and reck
lessness. When the drafters of the Restatement 
meant to include recklessness as an element of liab
ility, they did so explicitly"); Resolution Trust 

Corp. v. Rowe, No. C 90-20114 BAC, 1993 WL 
183512, * 5 (N.D.Cal. Feb.8, 1993) ("Under Cali
fornia law, actual knowledge and intent are re
quired to impose aiding and abetting liability," cit
ing Gerard, supra, 204 Cal.App.3d at 983, 251 
Cal.Rptr. 604); Hashimoto v. Clark, 264 B.R. 585, 
598 (D.Ariz.2001) (holding under California law 
that "(t]he requisite degree of knowledge for an aid-
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ing and abetting claim is actual knowledge. This 
means Trustee must come forward with evidence to 
show that Safrabank knew Clark was breaching a 
duty owed Sheffield"). 

The question is whether plaintiffs' allegations 
satisfy this standard. Generally, courts have found 
pleadings sufficient if they allege generally that de
fendants had actual knowledge of a specific 
primary violation. See Dubai Islamic Bank v. Cit
ibank, N.A., 256 F.Supp.2d 158, 167 
(S.D.N.Y.2003) (holding that a complaint asserting 
that " 'Citibank, through its officers and employees, 
... actually knew of and participated in the unlawful 
scheme to steal from DIB and launder the money 
stolen from DIB' ... sufficiently allege [d] that Cit
ibank had actual knowledge"); In re Sharp Intern. 
Corp., 281 B.R. 506, 513 (Bankr.E.D.N.Y.2002) 
("To analyze the sufficiency of Sharp's pleading, it 
is necessary to identify precisely the breach of fidu
ciary duty for which Sharp seeks to hold State 
Street liable ... Sharp's pleading falls short of al
leging that State Street had actual knowledge of the 
Spitzes' diversion of monies from Sharp"); Bogart 
v. National Community Banks, Tnc., Civ. A. No. 
90-5032, 1992 WL 203788, * 8 (D.N.J. Apr.25, 
1992) (holding that plaintiff had adequately pleaded 
the actual knowledge element of an aiding and 
abetting claim because "Rule 9(b) clearly provides 
that 'intent, knowledge, and other condition of 
mind of a person may be averred generally.' ... Rule 
9(b) is satisfied where plaintiff 'alleges generally 
that defendants had actual knowledge of the materi
ally false and misleading statements and omissions 
... or acted with reckless disregard for the truth.' ... 
Plaintiff has met this standard"); Smith v. Network 
Equipment Technologies, Inc., Nos. C-90-1138 
DLJ, C-90-1281 DLJ and C-90-1372 DLJ, 1990 
WL 263846, * 7 (N.D.Cal. Oct.l9, 1990) (citing In 
re Thortec Securities Litigation, [ 1989 Transfer 
Binder] CCH Fed. Sec. L. Rep.~ 94,330, 1989 WL 
67429 (N.D.Cal.l989), for the proposition that a 
"general averment of actual knowledge [is] suffi
cient to plead a claim of aiding and abetting liabil
ity"). 
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[14] Applying this standard, the complaint ad
equately pleads that defendants had actual know
ledge of the primary violation committed by 
Slatkin. The complaint asserts that the Banks knew 
Slatkin was committing fraud and was breaching 
his fiduciary duties to class members. It also alleges 
that each bank actively participated in Slatkin's 
Ponzi scheme with knowledge of his crimes. 
Slatkin's crime, of course, was the operation of a 
Ponzi scheme that defrauded hundreds of investors 
and caused losses of hundreds of millions of dol
lars. The complaint details the manner in which the 
Ponzi scheme operated, describes Slatkin's fraudu
lent transactions, and outlines the Banks' involve
ment in these activities. It alleges, in particular, that 
the Banks utilized atypical banking procedures to 
service Slatkin's accounts, raising an inference that 
they knew of the Ponzi scheme and sought to ac
commodate it by altering their normal ways of do
ing business. This supports the general allegations 
of knowledge. See, e.g., *1121Aetna Casualty and 
Surety Co. v. Leahey Construction Co., 219 F.3d 
519, 536 (6th Cir.2000) (" ... although short-term 
lending may be 'commonplace,' the details of this 
particular loan (e.g., its four-day duration straddling 
the July 1996 month end) were highly unusual"); 
Camp v. Dema, 948 F.2d 455, 459 (8th Cir.l991) 
("A party who engages in atypical business transac
tions or actions which lack business justification 
may be found liable as an aider and abettor with a 
minimal showing of knowledge," citing Woods v. 

Barnett Bank of Fort Lauderdale, 765 F.2d 1004, 
1010 (11th Cir.1985)); Woodward v. Metro Bank of 
Dallas, 522 F.2d 84, 97 (5th Cir.l975) 
("Conversely, if the method or transaction is atypic
al or lacks business justification, it may be possible 
to infer the knowledge necessary for aiding and 
abetting liability"). While it is true the complaint 
does not directly state that the Banks knew Slatkin 
was running a Ponzi scheme and stealing investor 
funds, this is the net effect of allegations that the 
Banks knew of Slatkin's "fraud," "actively particip
ated" in the Ponzi scheme with knowledge of his 
"crimes," and accommodated him by using atypical 
banking procedures to service his accounts. 
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The Banks argue that the pleading is insuffi
cient because multiple types of "fraud" are alleged 
in the complaint. "Crimes," they assert, could refer 
to Slatkin's failure to register as an investment ad
visor or to his overdrawing of accounts, both of 
which are alleged in the complaint. To the extent 
this is the reference, the Banks maintain, the allega
tions are wholly insufficient, as plaintiffs do not al
lege that they have suffered dama~ as a result of 
these misdeeds on Slatkin's part. 68 The com
plaint, however, references "crimes" in the context 
of an allegation that directly concerns Slatkin's 
Ponzi scheme, and asserts the Banks actively parti
cipated in it. Read liberally, as it must be for pur
poses of a Rule 12(b)(6) motion, this allegation 
pleads that the Banks knew of the Ponzi scheme. 
See Aetna Casualty and Surety Co., supra, 219 F .3d 
at 533-34 ("If one is aware that he has a role in an 
improper activity, ... then surely he knows that the 
primary party's conduct is tortious"). The Banks' 
reading to the contrary seeks to parse the pleading 
too finely for Rule 8 purposes. 

FN68. Defendants assert that plaintiffs 
simply replaced allegations found in their 
earlier complaint that the Banks "knew or 
should have known" of various of Slatkin's 
activities with allegations of knowledge in 
this complaint. They find it suspicious that 
virtually all of the relevant allegations 
were amended in this fashion except one 
asserting that the Banks knew or should 
have known of Slatkin's Ponzi scheme, and 
make much of the fact that the current 
complaint contains no allegation that the 
Banks knew of the scheme. While the 
Banks' belief that plaintiffs cannot show 
actual knowledge may ultimately prove to 
be true, the allegation that the Banks 
"actively participated in Slatkin's Ponzi 
scheme with actual knowledge of his 
crimes" suffices to allege their knowledge 
of the Ponzi scheme. 

This is particularly true when one considers the 

Page 23 

detail with which Slatkin's underlying wrong and 
the Banks' substantial assistance is pled. See, e.g., 
Cromer Finance Ltd. v. Berger, 137 F.Supp.2d 452, 
494 (S.D.N.Y.2001) ("To satisfy the knowledge re
quirement of these claims, New York law requires 
that a defendant have 'actual knowledge' of the un
derlying fraud .... The defendant's knowledge and 
intent, however, need only be 'averred generally.' 
... A plaintiff satisfies the scienter pleading require
ment where it identifies 'circumstances indicating 
conscious behavior by the defendant,' ... or a clear 
opportunity and a motive to aid the fraud"). De-

. FN69 fendants c1te no cases to the contrary. *1122 
Accordingly, the court finds that the complaint ad
equately pleads the Banks' actual knowledge of 
Slatkin's underlying fraud, and denies their motion 
to dismiss the aiding and abetting claims on this 
b . FN70 

aSJS. 

FN69. Defendants rely heavily on In re 
Sharp Intern. Corp., supra, 281 B.R. 506, 
which dismissed an aiding and abetting 
claim for failure to plead the underlying 
breach of fiduciary duty specifically. 
Sharp is distinguishable, as there, the com
plaint as a whole failed to allege the nature 
of the underlying wrong. Here, by contrast, 
the complaint clearly sets forth the nature 
of the underlying wrong. 

FN70. Defendants argued at the hearing 
that even if the complaint adequately al
leges actual knowledge of Slatkin's de
frauding of account holders, it fails to al
lege actual knowledge of Slatkin's defraud
ing of non-account holders. The court dis
agrees. The complaint specifically pleads 
that the Banks had actual knowledge of the 
fraudulent activities that Slatkin perpet
rated on all of his clients, including non
account holders. (See Third Amended 
Complaint, ~ 76) (" ... Pacific Inland and 
Imperial knew that Slatkin was in fact en
gaged in actions amounting to fraud and 
breach of his fiduciary duty to all Class 
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Members " (emphasis added)); id., 1[ 124 
("The Banks knew that Slatkin was violat
ing his fiduciary duties to his clients and 
the Club and actively participated in his 
operation of the Ponzi scheme" (emphasis 
added)). Moreover, the complaint alleges 
that the Banks had knowledge of Slatkin's 
Ponzi scheme. !d., 1[ 101 ("Each Bank, in 
its own right or through its predecessor in 
interest, actively participated in Slatkin's 
Ponzi scheme with actual knowledge of 
Slatkin's crimes"). Since the Ponzi scheme 
allegedly encompassed both account hold
ers and non-account holders, the allega
tions in combination sufficiently plead 
knowledge of Slatkin's defrauding of non
account holders. Cf. LaSalle Nat. Bank v. 
Duff & Phelps Credit Rating Co., 951 
F.Supp. 1071, 1093 (S.D.N.Y.1996) 
("[T]he complaint alleges that Duff & 
Phelps participated in Towers' Ponzi 
scheme by assigning the inflated rating of 
'AA' (or 'AA+') to the Bonds .... Duff & 

Phelps argues that plaintiffs' claim fails be
cause plaintiffs have not alleged that Duff 
& Phelps had knowledge of the identity of 
each individual purchaser.. .. Knowledge of 
the identity of each particular plaintiff is 
not necessary, however, if the defendant's 
representation is designed to target a 
'select group of qualified investors' rather 
than 'the public at large.' ... Plaintiffs have 
adequately alleged that Duff & Phelps 
knew that a select group of qualified in
vestors would rely on the inaccurate rating 
contained in the Offering Memoranda. 
Duff & Phelps expressly consented to the 
use of its Bond rating in the Offering 
Memoranda. Moreover, Duff & Phelps was 
in direct contact with at least some of the 
plaintiffs, and with the broker dealers 
selling the Bonds. Thus, Duff & Phelps 
knew that its misrepresentations were be
ing circulated in a private placement 
memoranda to a select group of potential 
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investors," quoting Schwartz v. Michaels, 
No. 91 CIV. 3538(RPP), 1992 WL 184527, 
* 32 (S.D.N.Y. July 23, 1992)). While it 
may ultimately prove to be the case that 
the Banks did not know Slatkin had in
vestors other than the account holders, the 
court must, for purposes of this motion, ac
cept as true the allegations to the contrary 
contained in plaintiffs' third amended com
plaint. 

2. Whether The Complaint Adequately Pleads 
"Financial Gain" 

The Banks next argue that the claim for aiding 
and abetting a breach of fiduciary duty fails be
cause it does not adequately plead that they parti
cipated in the breach for financial gain or advant
age. California courts have generally held that, to 
hold a non-fiduciary liable for aiding and abetting a 
fiduciary's breach of his duties, the non-fiduciary 
must have participated in the breach for personal 
gain or in furtherance of its own financial advant
age. See Doctors' Co. v. Superior Court, 49 Cal.3d 
39, 47,260 Cai.Rptr. 183, 775 P.2d 508 (1989). 

In the first amended complaint, plaintiffs al
leged that the Banks acted for their own financial 
advantage because they received substantial fees 
from Slatkin and his investors. The court found that 
this did not adequately plead financial gain, citing 
the fact that California courts uniformly hold that 
ordinary fees, even fees calculated on the basis of 
the amount of assets held in an account, do not sat
isfy the "personal gain or financial advantage" re
quirement. Consistent with the court's order, 
plaintiffs amended the complaint to allege new 
facts regarding the financial *1123 gain defendants 
obtained through their dealings with Slatkin. De
fendants assert that these new allegations remain 
inadequate. 

Plaintiffs counter (1) that financial gain is not a 
required element for aidinf and abetting liability 
under California Jaw; FN7 (2) that the complaint 
nonetheless adequately alleges conduct by the 
Banks in furtherance of their own financial advant-
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age; and (3) that the bribes Slatkin allegedly paid to 
Leider are properly imputed to the Banks under the 
doctrine of respondeat superior, and constitute fin
ancial gain. 

FN71. Plaintiffs' opposition to defendants' 
earlier motions to dismiss did not dispute 
that they were required to plead financial 
gain to state an aiding and abetting claim 
against a non-fiduciary under California 
law, and the court so held in its prior order. 
Plaintiffs' present assertion that financial 
gain is not an element of the tort essen
tially seeks reconsideration of the earlier 
ruling. Plaintiffs have not made a proper 
motion for reconsideration, nor have they 
shown that they are entitled to reconsidera
tion. Before reconsideration is appropriate, 
a party must demonstrate 

"(a) a material difference in fact or law 
from that presented to the Court before 
such decision that in the exercise of reas
onable diligence could not have been 
known to the party moving for reconsid
eration at the time of such decision, or 
(b) the emergence of new material facts 
or a change of law occurring after the 
time of such decision, or (c) a manifest 
showing of a failure to consider material 
facts presented to the Court before such 
decision. No motion for reconsideration 
shall in any manner repeat any oral or 
written argument made in support of or 
in opposition to the original motion." 
CA CD L.R. 7-18. 

Plaintiffs have not shown a material dif
ference in law or fact, the emergence of 
new law or facts, or a manifest failure by 
the court to consider material facts 
presented by plaintiffs, and the court 
could properly refuse to consider 
plaintiffs' new arguments as a con
sequence. To ensure that its initial de
cision was not infected by error as a res-
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ult of plaintiffs' failure to raise the issue, 
however, the court has elected to address 
the argument on the merits. See also 
School Dist. No. 1 J, Multnomah County 
v. ACandS Inc., 5 F.3d 1255, 1263 (9th 
Cir.l993) ( "reconsideration is appropri
ate if the district court (1) is presented 
with newly discovered evidence, (2) 
committed clear error or the initial de
cision was manifestly unjust, or (3) if 
there is an intervening change in con
trolling law"). 

Plaintiffs argue first that financial gain is not a 
required element of all aiding and abetting claims. 
Rather, they assert that the need to plead and prove 
financial gain arises only in cases alleging wrongful 
conduct by an agent or employee of a fiduciary. 
Additionally, they maintain that including financial 
gain as an element of aiding and abetting a breach 
of fiduciary duty confuses that tort with conspiracy. 
Finally, plaintiffs contend that, because California 
has adopted the Restatement definition of aiding 
and abetting, which does not include a "financial 
gain" requirement, it is not an element of the tort. 
The court evaluates each argument in turn. 

[ 15] Plaintiffs first argue that the financial gain 
requirement constitutes an exception to the agent's 
immunity rule, and thus does not apply where the 
defendant is not an agent of the party responsible 
for the underlying harm. The agent's immunity rule 
provides that duly acting agents and employees 
cannot be held liable for conspiring with their prin
cipals. Doctors' Co., supra, 49 Cal.3d at 45, 260 
Cal.Rptr. 183, 775 P.2d 508 ("This rule ... 'derives 
from the principle that ordinarily corporate agents 
and employees acting for and on behalf of the cor
poration cannot be held liable for inducing a breach 
of the corporation's contract since being in a con
fidential relationship to the corporation their action 
in this respect is privileged,' " quoting Wise v. 
Southern Pacific Co., 223 Cai.App.2d 50, 72, 35 
Cal.Rptr. 652 (1963)). 

[ 16] The rule does not apply where the agent 
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acts for his or her own financial gain. See id. at 4 7, 
*1124260 Cal.Rptr. 183, 775 P.2d 508 (the rule 
"does not preclude the subjection of agents to con
spiracy liability for conduct which the agents carry 
out 'as individuals for their individual advantage' 
and not solely on behalf of the principal.... Since 
the nonfiduciary defendants ... acted not simply as 
agents or employees of the fiduciary defendants but 
rather in furtherance of their own financial gain, 
they could not have been relieved from liability un
der the [agent's immunity rule]"). See also Skarbre
vik v. Cohen, England & Whitfield, 231 Cal.App.3d 
692, 710, 282 Cal.Rptr. 627 (1991) (applying Doc
tors' Co. to reverse a verdict against an attorney 
where the facts at trial established that the attorney 
received no more than ordinary fees for legal work 
performed for the client company); Wolf v. 
Mitchell, Silberberg & Knupp, 76 Cal.App.4th 
1030, 1040, 90 Cal.Rptr.2d 792 (1999) (holding 
that a beneficiary had standing to sue a trustee's at
torneys where the attorneys were alleged to have 
actively concealed the dissipation of trust assets in 
order to keep receiving a greater amount of the fees 
than they would have otherwise); Pierce v. Lyman, 
1 Cal.App.4th 1093, 1104-06, 3 Cal.Rptr.2d 236 
(1991) (applying Doctors' Co. to reverse the dis
missal of a complaint on demurrer where the com
plaint alleged that attorneys for a trust had engaged 
in misrepresentations, concealment and self-dealing 
for personal financial gain). 

The question is whether these cases, which 
clearly applied the financial gain requirement as an 
exception to the agent's immunity rule, mandate a 
finding that it is properly applied only in that con
text. None expressly limits the requirement in this 
manner. Plaintiffs assert, however, that 1-800 Con
tacts, Inc. v. Steinberg, 107 Cal.App.4th 568, 132 
Cal.Rptr.2d 789 (2003), and Everest Investors 8 v. 
Whitehall Real Estate Limited Partnership XI, I 00 
Cal.App.4th 1102, 123 Cal.Rptr.2d 297 (2002), 
support their argument in this regard. Both 1-800 
Contacts and Everest Investors are conspiracy 
cases, which based their holdings ultimately on the 
fact that defendants did not owe plaintiffs an inde-
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pendent duty and thus could not conspire to breach 
that duty. See 1-800 Contacts, supra, 107 
Cal.App.4th at 592-93, 132 Cal.Rptr.2d 789 
("Breach of fiduciary duty is a tort that by defini
tion may be committed by only a limited class of 
persons .... In the case of Conder's fiduciary duty to 
plaintiff as its former attorney, that class did not in
clude Steinberg. Plaintiffs effort to hold him never
theless liable for Conder's alleged breach through 
the doctrine of conspiracy was legally unauthor
ized"); Everest Investors, supra, 100 Cal.App.4th at 
1107-08, 123 Cal.Rptr.2d 297 ("Since the only duty 
allegedly breached as a result of the alleged con
spiracy is a fiduciary duty owed by the General 
Partners but not by Whitehall, Whitehall cannot be 
held accountable to Everest on a conspiracy the
ory"). 

In reaching this result, both the 1-800 Contacts 
and the Everest Investors courts took pains to note 
that the "financial gain" requirement is an excep
tion to the agent's immunity rule and, in the context 
of a claim for conspiracy, cannot substitute for or 
create a duty where none otherwise exists. Both 
cited the "two independent principles" on which 
Doctors' Co. was based-the fact that parties cannot 
be liable for conspiring to breach a duty they do not 
owe and the agent's immunity rule, and noted that 
the exception for conduct undertaken for one's own 
financial gain applies only to the agent's immunity 
rule. See 1-800 Contacts, supra, 107 Cal.App.4th at 
592, 132 Cal.Rptr.2d 789; Everest Investors, supra, 
100 Cal.App.4th at 1107-08, 1109, 123 Cal.Rptr.2d 
297. 

Each of 1-800 Contacts and Everest Investors 
criticizes earlier California appellate decisions 
holding that agents of fiduciaries who act to further 
their own financial*ll25 interests can be held li
able for conspiring to breach or for aiding and abet
ting a fiduciary's breach of duty. Among the de
cisions criticized are those on which the court earli
er relied in holding that plaintiffs had to plead that 
the Banks acted for their own financial gain
Pierce, supra, 1 Cal.App.4th I 093, 3 Cal.Rptr.2d 
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236, and City of Atascadero v. Merrill Lynch, 
Pierce, Fenner & Smith, Inc., 68 Cal.App.4th 445, 
80 Cal.Rptr.2d 329 (1998). See Everest Investors, 
supra, 100 Cal.App.4th at 1108-09, 123 Cal.Rptr.2d 
297. See also 1-800 Contacts, supra, 107 
Cal.App.4th at 592, 132 Cal.Rptr.2d 789. 

The Pierce court held that Doctors' Co. stated 
two exceptions to the rule that one cannot conspire 
to breach a duty he or she does not owe. The first of 
these, the court said, is where the party owes an in
dependent duty to the plaintiff; the second, it held, 
is 'where a party participates in the breach of anoth
er's duty for his or her own financial gain. See 
Pierce, supra, 1 Cal.App.4th at 1104-05, 3 
Cal.Rptr.2d 236 ("Doctors' Co .... cited several ex
ceptions to this rule. Most notably, where an attor
ney conspires with a client to violate a statutory 
duty peculiar to the client, the attorney may be li
able for his or her participation in the violation of 
the duty if the attorney was acting in furtherance of 
his or her own financial gain .... Also to be distin
guished is the case where an attorney violates his or 
her own duty to the plaintiff..."). Concluding that 
the complaint adequately alleged that the attorney 
defendants had acted for their own personal gain, 
the court held that it stated a claim for breach of fi
duciary duty against them. I d. at 1105-06, 3 
Cal.Rptr.2d 236. 

Relying on Pierce and Doctors' Co., the City of 
Atascadero court held that "[u]nder California law, 
the right to sue a third party for participating in a fi
duciary's breach of trust is limited to situations in 
which the third party was acting for personal gain 
or in furtherance of his or her own financial advant
age.... As long as the third parties were acting to 
further their own individual economic interests, 
they may be liable for actively participating in a fi
duciary's breach of his or her trust." City of Atasca
dero, supra, 68 Cal.App.4th at 463, 80 Cal.Rptr.2d 
329. The court discussed a recent appellate de
cision- Kidron v. Movie Acquisition Corp., 40 
Cal.App.4th 1571, 47 Cal.Rptr.2d 752 (1995)
which, citing the California Supreme Court's de-
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cision in Applied Equipment, held that a party not 
in a fiduciary relationship with the plaintiff could 
not be held liable for conspiring to breach a fidu
ciary's duty to the plaintiff. City of Atascadero, 
supra, 68 Cal.App.4th at 464, n. 14, 80 Cal.Rptr.2d 
329. The Atascadero court concluded that Kidron 
had overlooked the exception to this general rule 
created by Doctors' Co. for cases where the non
fiduciary acts for his or her own financial gain, and 
stated that non-fiduciaries could be held liable for 
aiding and abetting a breach of fiduciary du~ 
where they acted for individual advantage. Jd_FN7 

FN72. Pierce and City of Atascadero were 
followed in Wolf, supra, 76 Cal.App.4th 
1030, 90 Cal.Rptr.2d 792. 

As this brief summary of the cases makes clear, 
there appears to be a clear division among the Cali
fornia Courts of Appeal regarding the proper inter
pretation of the California Supreme Court's de
cisions in Doctors' Co. and Applied Equipment. The 
court must thus attempt to discern how the Supreme 
Court would itself decide the issue in the context of 
this case. See Katz v. Children's Hasp. of Orange 
County, 28 F.3d 1520, 1528 (9th Cir.l994) ("Our 
task is to predict how the *1126 California Su
preme Court would interpret section 340.5"); Es
trella v. Brandt, 682 F.2d 814, 817 (9th Cir.l982) 
(determining which of several conflicting interme
diate state court decisions the state supreme court 
would adopt). 

The court first notes that Pierce, City of Atas
cadero, and Wolf each applied section 326 of the 
Restatement (Second) of Trusts, which provides 
that "[a] third person who, although not a transferee 
of trust property, has notice that the trustee is com
mitting a breach of trust and participates therein is 
liable to the beneficiary for any loss caused by the 
breach of trust." While the holdings of the cases re
garding breach of fiduciary duty are broader, it ap
pears they were informed by the particular trust 
context in which the cases arose, as each court at
tempted to harmonize the common law trust prin
ciples reflected in the Restatement with the Califor-
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nia Supreme Court's pronouncements in Doctors' 
Co. See Wolf, supra, 76 Cal.App.4th at 1039-40, 90 
Cal.Rptr.2d 792 (addressing a complaint that al
leged a claim for active participation in a trustee's 
breach of trust); City of Atascadero, supra,. 68 
Cal.App.4th at 463-64, 80 Cal.Rptr.2d 329 (stating 
that the common law rule set forth in the Restate
ment was limited by Doctors' Co., but that the 
"basic principles" remained the same); Pierce, 
supra, I Cal.App.4th at 1103-04, 3 Cal.Rptr.2d 236 
(discussing§ 326 and stating that "[t]he right to sue 
attorneys, agents, or employees of a fiduciary for 
participation in the fiduciary's breach of trust has 
been circumscribed by the California Supreme 
Court in Doctors' Co .... ").FN73 Perhaps because of 
the trust context in which they arise, and the non
specific language of the Restatement section they 
apply,FN74 the cases do not clearly distinguish 

between claims for breach of fiduciary duty, con
spiracy to breach a fiduciary duty, and aiding and 
abetting the breach of a fiduciary duty. The instant 
case does not involve a breach of fiduciary duty by 

FN75 h p· d c·ty a trustee. Thus, to t e extent zerce an 1 

of Atascadero were informed by the common law 
of trusts, and blurred the distinction between con
spiracy and aiding and abetting liability as a result, 
they are inapposite to this case. 

FN73. Mosier v. Southern California Phys
icians Ins. Exchange, 63 Cai.App.4th 
1022, 1048, 74 Cai.Rptr.2d 550 (1998), did 
not arise in the trust context. There, the 
court stated: "We agree with SCPIE that 
the general rule is that a party who is not 
personally bound by the duty violated may 
not be held liable for civil conspiracy even 
though it may have participated in the 

agreement underlying the InJury .... 
However, an exception to this rule exists 
when the participant acts in furtherance of 
its own financial gain." I d. at I 048, 74 
Cai.Rptr.2d 550. In reality, the court had 
already found that the insurer, SCPIE, had 
a duty to the plaintiff. Id. Thus, this state
ment was not necessary to the court's de-
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cision and is dicta. 

FN74. The Restatement speaks of 
"participation" in a breach of trust, rather 
than "conspiracy" or "aiding and abetting." 

FN75. While Slatkin was an investment 
advisor, there is no indication that he oper
ated pursuant to a statutory or other species 
of trust. This distinguishes the case from 
City of Atascadero, which involved stat
utory investment trusts. 

1-800 Contacts and Everest Investors, while 
conspiracy cases, address the applicability of the 
financial gain requirement outside the trust context. 
More fundamentally, these courts' interpretation of 
the Doctors' Co. and Applied Equipment decisions 
is correct. Both Doctors' Co. and Applied Equip
ment are conspiracy cases. The starting point for 
their analysis is the principle that a civil conspiracy 
is not an independent tort and gives rise to a cause 
of action only when a civil wrong has been commit
ted that results in damage. See Applied Equipment, 
supra, 7 Cal. 4th at 511, 28 Cal.Rptr.2d 475, 869 
P.2d 454; *1127Doctors' Co., supra, 49 Cal.3d at 
44, 260 Cai.Rptr. 183, 775 P.2d 508. Both cases ar
ticulate the doctrine that a conspiracy claim may 
not be asserted against one who did not owe the in
jured party a duty. Applied Equipment, supra, 7 
Cal.4th at 511, 28 Cal.Rptr.2d 475, 869 P.2d 454; 
Doctors' Co., supra, 49 Cal.3d at 44, 260 Cai.Rptr. 
183, 775 P.2d 508. While Doctors' Co. also relied 
on the agent's immunity rule, and discussed the fin
ancial gain exception to that rule (see 49 Cal.3d at 
44, 260 Cai.Rptr. 183, 775 P.2d 508), the Supreme 
Court in Applied Equipment made clear that this is
sue was "independent" from the question of duty. 
To the extent, therefore, that Pierce and City of 
Atascadero read Doctors' Co. as permitting a con
spiracy cause of action to proceed against a party 
who does not owe plaintiff a duty solely because 
the party acted for his or her own financial gain, the 
court concludes that they are incorrectly decided, 
and that the California Supreme Court would so 
hold. 
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This does not resolve the precise question that 
is presently before the court, however, as plaintiffs 
do not charge the Banks with conspiracy, but rather 
with aiding and abetting the breach of a fiduciary 
duty. Under California law, such a cause of action 
does not require that the aider and abettor owe 
plaintiff a duty so long as it knows the primary 
wrongdoer's conduct constitutes a breach of duty, 
and it substantially assists that breach of duty. See 
Fiol, supra, 50 Cai.App.4th at 1325-26, 58 
Cai.Rptr.2d 308. Other than the Pierce/City of Atas
cadero/Wolf line of cases, the only case cited by 
either party that even remotely suggests that finan
cial gain is an element of a claim for aiding and 
abetting the breach of a fiduciary duty is Heckmann 
v. Ahmansolf., 168 Cai.App.3d 119, 214 Cai.Rptr. 

rN76 177 (1985). There, the court stated: 

FN76. Defendants contend that the Su
preme Court's decision in Bancroft-Whit
ney Co. v. Glen, 64 Cal.2d 327, 49 
Cai.Rptr. 825, 411 P.2d 92 I (1966), im
posed such a requirement. See id. at 353, 
49 Cai.Rptr. 825, 411 P.2d 921 ("It is clear 
from the evidence set forth above that 
Bender was aware of or ratified Glen's 
breach of his fiduciary duties in all but a 
few respects, that he cooperated with Glen 
in the breach, and that he received the be
nefits of Glen's infidelity. It cannot be said 
here ... that Bender Co. did not 'reap where 
it had not sown.' Under all the circum
stances, Bender and Bender Co. must be 
held liable for their part in Glen's breach of 
his fiduciary duties"). Bancroft- Whitney 
does not aid defendants' argument, as the 
claim there considered was an unfair com
petition claim, not an aiding and abetting 
claim. See id. at 330, 49 Cai.Rptr. 825, 4 I I 
P.2d 921. 

"If the Disney directors breached their fiduciary 
duty to the stockholders, the Steinberg Group 
could be held jointly liable as an aider and abet
tor. The Steinberg Group knew it was reselling its 
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stock at a price considerably above market value 
to enable the Disney directors to retain control of 
the corporation. It knew or should have known 
Disney was borrowing the $325 million purchase 
price. From its previous dealings with Disney, in
cluding the Arvida transaction, it knew the in
creased debt load would adversely affect Disney's 
credit rating and the price of its stock. If it were 
an active participant in the breach of duty and 
reaped the benefit, it cannot disclaim the bur
den." Jd. at 127, 214 Cai.Rptr. 177 (emphasis ad
ded). 
Having reviewed Heckmann carefully, the court 
concludes that it stands for the unremarkable pro
position that one who knows of a fiduciary's 
breach of duty and substantially assists it is liable 
as an aider and abettor. The court's reference to 
"reaping the benefit," offhand as it is}.{annot be 
seen as adding an element to the tort.F 77 

FN77. It should be noted, moreover, that 
the aider and abettor in Heckmann itself 
had a duty to shareholder plaintiffs, such 
that the second prong of the Fiol test prob
ably applied. See Fiol, supra, 50 
Cai.App.4th at 1325-26, 58 Cai.Rptr.2d 
308 (one is liable as an aider and abettor if 
he "gives substantial assistance to the other 
in accomplishing a tortious result and the 
person's own conduct, separately con
sidered, constitutes a breach of duty to the 
third person"). 

Rather, the Heckmann court cited financial gain 
as evidence that the aider and *1128 abettor knew 
of and substantially assisted the primary violator's 
breach of fiduciary duty. A review of the case law 
and scholarly literature regarding the tort indicates 
that this is the proper role to assign to financial 
gain, i.e., it should not be viewed as an element of 
the tort, but as evidence of knowledge, substantial 
assistance, or both. See Alan R. Bromberg & Lewis 
D. Lowenfels, Aiding and Abetting Securities 
Fraud: A Critical Examination, 52 ALB. L. REV. 
63 7, 739-48 (1988) ("Benefit or gain derived by the 
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aider-abettor is not one of the three traditional ele
ments of aiding-abetting-primary violation, know
ledge, and substantial assistance. Benefit nonethe
less has significance in aid-abet cases. The courts 
mention it with some frequency and attach varying 
weight to its presence or absence in deciding 
whether either the knowledge or the substantial as
sistance requirements (or both) are satisfied"). See 
also Monsen v. Consolidated Dressed Beef Co., 
Inc., 579 F .2d 793, 799 (3d Cir.1978) (" 'The re
quirement of knowledge may be less strict where 
the alleged aider and abettor derives benefits from 
the wrongdoing but even in this situation the proof 
offered must establish conscious involvement in 
impropriety or constructive notice of intended im
propriety,' ") quoting Gould v. American-Hawaiian 
Steamship Co., 535 F.2d 761, 780 (3d Cir.1976); 
Chem-Age Industries v. Glover, 652 N.W.2d 756, 
775 (S.D.2002) ("It has been suggested that an ele
ment of wrongful intent should be included as part 
of the 'substantial assistance' requirement.. .. One 
example of wrongful intent would be when a law
yer aids and abets the breach of a fiduciary duty in 
furtherance of the lawyer's own self-interest .... Al
though not an element in proving aiding.and abet
ting the breach of a fiduciary duty, certainly [a law
yer's self-interest and receipt of fees] are circum
stances to consider in gauging a lawyer's alleged 
knowing participation and substantial assistance," 
Citmg, inter alia, Skarbrevik, supra, 231 
Cal.App.3d 692, 282 Cal.Rptr. 627). Cf. Bryan C. 
Barksdale, Redefining Obligations in Close Corpor
ation Fiduciary Representation: Attorney Liability 
for Aiding and Abetting the Breach of Fiduciary 
Duty in Squeeze-Outs, 58 WASH. & LEE L. REV. 
551, 572-73 (200 I) (describing California's finan
cial _gain requirement as a substitute for intent). 
FN7~ 

FN78. Imperial argues that, at a minimum, 
the court should require that plaintiffs 
plead and prove that the banks benefited 
financially from assisting Slatkin to de
fraud investors who were not bank custom
ers. Imperial asserts it did not know these 
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investors existed, and thus cannot have 
consciously aided and abetted Slatkin's ef
forts to defraud them. As noted supra, the 
complaint alleges that the Banks knew 
Slatkin was defrauding, and breaching his 
fiduciary duty to, all Class Members. The 
court must accept this allegation as true for 
purposes of ruling on defendants' motions. 
The court notes, however, that the Banks 
can have had no form of duty-fiduciary or 
otherwise-to investors who were not de
positors. Given that the banks had no duty 
of any kind to this group, non-account 
holders should arguably be required to ad
duce stronger evidence that the banks 
knew the full extent of Slatkin's Ponzi 
scheme and intended to assist him in ex
ecuting it than Club members who had ac
counts at the banks. See, e.g., Edwards & 

Hanly v. Wells Fargo Securities Clearance 
Corp., 602 F .2d 4 78, 485 (2d Cir.1979) (" 
'A remote party must not only be aware of 
his role, but he should also know when and 
to what degree he is furthering the fraud,' " 
quoting Woodward v. Metro Bank of Dal
las, 522 F.2d 84, 95 (5th Cir.l975)). The 
court need not decide this issue, however, 
as the question is not properly raised by 
the pending motions, which address only 
the sufficiency of the complaint. 

*1129 [17] Accordingly, the court concludes 
that the California Supreme Court would not hold 
that personal financial gain is an element of aiding 
and abetting a breach of fiduciary duty. Thus, 
plaintiffs need not plead that the Banks, who were 
not Slatkin's agents, acted for their own financial 
gain in order to state a claim that they aided and 
abetted Slatkin's breach of a fiduciary duty_FN79 

Defendants' motion to dismiss on this basis is there
fore denied. 

FN79. Because it concludes that plaintiffs 

are not required to plead financial gain to 
state an aiding and abetting claim, the 
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court need not consider the parties' argu
ments regarding the adequacy of the plead
ing in this regard. 

3. Whether The Complaint Adequately Pleads 
"Substantial Assistance" 

Defendaut Leider argues that the complaint 
fails to describe how she substantially assisted 
Slatkin's scheme and damaged plaintiffs. In the first 
amended complaint, plaintiffs alleged that the 
Banks substantially assisted Slatkin by giving him 
access to large sums of money that kept his scheme 
afloat for a significant period of time. The court 
found these allegations sufficient to allege that the 
Banks' participation was a "substantial factor" in 
bringing about the alleged injury suffered by the 
putative class members. In the third amended com
plaint, plaintiffs have added allegations that Leider 
substantially assisted Slatkin by "vouching" for his 
Club and "promoting" his skills as an investment 
advisor. 

Leider argues that these allegations do not ad
equately plead substantial assistance. She asserts 
that ( 1) allegations the Banks extended funds to 
Slatkin do not demonstrate that she substantially as
sisted him since it is not alleged that she gave 
Slatkin money; (2) the complaint contains no alleg
ations as to how she purportedly assisted Slatkin's 
theft of non-account holder investments; and (3) al
legations that she "vouched" for Slatkin's invest
ment club and "promoted" his skills as an invest
ment advisor to account holders at Imperial and Pa
cific Inland Banks are not pled with the specificity 
required by Rule 9(b ). The court evaluates each ar
gument in turn. 

Leider first argues that the court's earlier ruling 
that plaintiffs had adequately pled substantial as
sistance on the part of the Banks does not apply to 
her since the complaint does not allege that she 
gave Slatkin any funds. Plaintiffs do not dispute the 
absence of such an allegation. They argue, 
however, that "[b ]ecause Ms. Leider was the ad
ministrator of the Club at both Pacific Inland and 
Imperial, the [first amended complaint's] allega-
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tions in large part referred to Ms. Leider's actions," 
and thus the "court has already held, in effect, that 
the ... allegations as to Ms. Leider are sufficient." 

In its prior order, the court cited an allegation 
m the first amended complaint asserting that 
"access to [the] large sums of cash the Banks gave 
Mr. Slatkin allowed Mr. Slatkin to pay fake returns 
to all of his investors~' and "to prolong the longev
ity of [the] fraud." F 80 It concluded this sufficed 
to allege that the Banks' participation was a 
"substantial factor" in bringing about the injury 
purportedly suffered by the putative class members. 
See Cromer Finance Ltd. v. Berger, 137 F.Supp.2d 
452, 470 (S.D.N.Y.2001) ( "Substantial assistance 
requires the plaintiff to allege that the actions of the 
aider/abettor proximately caused the harm on which 
the primary liability is predicated"); *1130Mitchell 
v. Gonzales, 54 Cal. 3d 1041, 1052-53, I 
Cal.Rptr.2d 913, 819 P.2d 872 (1991) (endorsing a 
"substantial factor" test for proximate cause). This 
analysis is inapposite as respects Leider, however, 
since neither first nor the third amended complaints 
alleges that she personally advanced funds to 
Slatkin that were used in the scheme. Thus, the ad
equacy of plaintiffs' allegations that she substan
tially assisted the scheme must be found elsewhere 
in the complaint. 

FN80. First Amended Complaint,~ 93. 

[18] Leider bifurcates her discussion of this is
sue between account holder and non-account holder 
plaintiffs. As respects the latter, she argues cor
rectly that the complaint contains no factual allega
tions regarding the manner in which she pur
portedly assisted Slatkin's theft of funds from this 
investor class. Rather, all of the allegations in the 
third amended complaint regarding Leider's con
duct concern Club accounts at Pacific Inland and 
Imperial Management. Thus, the non-account hold
er plaintiffs' aiding and abetting claims against 
Leider fail adequately to allege "substantial assist
ance," and must be dismissed with leave to amend. 

Leider next contends that allegations she 
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"vouched" for Slatkin and "promoted" his invest
ment skills to account holders at the Banks are not 
pled with the requisite degree of specificity under 
Rule 9(b ). Plaintiffs do not dispute that, when a 
claim alleges the aiding and abetting of a fraud, 
substantial assistance must be pled in accordance 
with Rule 9(b)'s heightened specificity require-

FN8! Th . . h h h . I ments. ey mamtam, owever, t at t e1r a -
legations regarding Leider's substantial assistance 
of Slatkin's fraud satisfy this standard. 

FN81. Nor could plaintiffs make such an 
argument. Federal courts have held that the 
substantial assistance prong of a claim that 
defendant aided and abetted the commis
sion of a fraud must be pled with 
heightened specificity. FMC Corp. v. 
Boesk:y, 727 F.Supp. 1182, 1200-01 
(N .D.Ill.l989) ("The parties[ ] dispute 
whether FMC has alleged its aiding and 
abetting claims with enough detail. Federal 
Rule of Civil Procedure 9(b) obligates the 
plaintiff 'to state each of the elements of 
aiding and abetting liability with sufficient 
particularity to give defendant[s] adequate 
notice of the exact nature of the fraud 
claimed so that [they] can formulate ad
equate responses .... Unadorned allegations 
that [the defendants] knew of the primary 
violation and rendered substantial assist
ance ... will not suffice to satisfy the stric
tures of Rule 9(b ), ' " quoting Kirshner v. 
Goldberg, 506 F.Supp. 454, 458 
(S.D.N.Y.l981), affd. without opinion, 
742 F.2d 1430 (2d Cir.l983)); Brant v. 
CCG Financial Corp., 693 F.Supp. 889, 
894 (D.Or.l988) ("The acts or omissions 
that comprise the necessary substantial as
sistance must be pleaded with specificity 
pursuant to Fed.R.Civ.P. 9(b)"); First Fed
eral Sav. & Loan Ass'n of Pittsburgh v. 
Oppenheim, Appel, Dixon & Co., 634 
F.Supp. 1341, 1353 (S.D.N.Y.l986) 
("Memel Jacobs also contends that the sup
plemental third-party complaint is defi-
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cient because its allegations of substantial 
assistance violate 'the general rule that 
Rule 9(b) pleadings cannot be based on in
formation and belief.' .. . It is true that 
OAD's complaint introduces the allega
tions of substantial assistance in conclus
ory terms and on information and belief; 
however, this language is followed by a 
more specific description, quoted above, of 
the nature of the acts by Memel Jacobs that 
are alleged to constitute the substantial as
sistance .... Although OAD's description of 
Memel Jacobs' conduct is not particularly 
detailed, we believe it is an acceptable 
'statement of facts upon which the 
[pleading on information and] belief is 
founded,' ... so as to render the pleading 
sufficient, at least as to matters particularly 
within Memel Jacobs' knowledge, such as 
its dealings with Comark .... Dismissal on 
Rule 9(b) grounds is therefore not warran
ted" (citations omitted)). 

The complaint contains numerous allegations 
concerning specific activities in which Leider en
gaged. It states that she recruited investors to li
quidate existing investments and purchase shares in 
Slatkin's investment club, representing to them that 
Slatkin could obtain high rates of return and that he 
was a man of great integrity. It further alleges that, 
in at least one instance, Leider stated that all Club 
assets *1131 were marketable securities and that 
certificates would be held in the bank vault_FN82 

FN82. See Third Amended Complaint, ~~ 
5l,Ex.4. 

Plaintiffs assert that Leider "unitized" shares of 
the Club, and told investors the Club was regularly 
audited. They also contend that when Slatkin was 
slow to honor withdrawal requests, Leider ex
plained to investors why it was taking longer than 
expected to obtain the funds.FN83 Finally, they al

lege that Leider falsely told investors the Banks de
ducted fees from liquid assets on deposit.FN84 
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FN83. Id., ~~53, 54, 71. 

FN84. Id., ~~ 65, 74. 

[ 19] Leider argues that these allegations do not 
sufficiently plead substantial assistance because 
plaintiffs do not specifically identify the individuals 
to whom she allegedly spoke, when she made the 

.d FN85 I . statements, and what she sa1 . n assessmg 
this argument, it is important to recall that Leider is 
not charged directly with fraud. Rather, she is 
charged with "substantially assisting" Slatkin's 
fraud. Where aiding and abetting is the gravamen of 
the claim, Rule 9(b) requires that "the complaint ... 
inform [the] defendant ... what he did that consti
tuted ... 'substantial assistance.' " Graziose v. 
American Home Products Corp., 202 F.R.D. 638, 
642 (D.Nev.2001) (quoting Arroyo v. Wheat, 591 
F.Supp. 136, 138-39 (D.Nev.l984)). See also Se
curities and Exchange Commission v. Wexler, No. 
92 Civ. 2902(SWK), 1993 WL 362390, * 4 
(S.D.N.Y. Sept.l4, 1993) (finding that a complaint, 
which alleged that defendant complied with instruc
tions not to accept unapproved sell orders and 
parked 3,000 units in a nominee account, ad
equately alleged substantial assistance because the 
"allegations [were] sufficiently specific to inform 
[the defendant] of the precise nature of the charges 
levied against him"); National Fire Ins. Co. of Pitt
sburgh, Pa. v. Califinvest, Nos. 90 CIV. 
2476(LLS), 90 CIV. 6831(LLS), 1992 WL 35017, * 
4-5 (S.D.N.Y. Feb. 14, 1992) (observing that 
"[d]efendants are not required to plead all of their 
proof in their counterclaims," and concluding alleg
ations that an insurer intentionally participated in a 
fraudulent limited partnership scheme by bonding 
the investments and prevailing upon banks to 
provide loans to the partnerships adequately alleged 
substantial assistance); Harrison v. Enventure Cap
ital Group, Inc., 666 F.Supp. 473, 477 
(W.D.N.Y.l987) (" ... the acts or omissions that 
comprise the necessary substantial assistance must 
be pleaded with specificity. Generalized and con
clusory allegations that a defendant aided and abet
ted the principal wrongdoers will not suffice"). 
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FN85. The complaint alleges specific rep
resentations by Leider to five account 
holder plaintiffs: George Kriste, Fred 
Ockrim, Stuart Stedman, the trustee of the 
Dewey Trust and Jaroslav Marik. 

[20] Here, the complaint adequately alleges 
what Leider did to assist Slatkin in defrauding the 
investors. The complaint pleads numerous specific 
statements by Leider to Club investors, and states 
why they were false. Fairly read, it pleads that 
Leider had a practice of making such statements to 
class members, commencing in 1992, when she 
began working at Pacific Inland Bank, and continu
ing until 199~ when the accounts were acquired by 
Union Bank. N86 See Bonilla v. Trebol Motors 

Corp., Civil No. 92-1795(JP), 1997 WL 178844, * 
51 (D.P.R. Mar.27, 1997) (" 'If the fraud involved 
either a course of conduct occurring over an exten
ded period of time or a series of transactions, it is 
not necessary to recite in detail the facts of each 
transaction of the fraudulent scheme,' " quoting 
*1132Federal Savings & Loan Ins. Corp. v. Shear
son-American Express, Inc., 658 F.Supp. 1331, 
1337 (D.P.R.l987)). rev'd. in part, vacated in part 
on other grounds, 150 F.3d 88 (1st Cir.1998). 
While the complaint does not allege that Leider 
made the statements to each and every member of 
the putative class, or indeed to each named 
plaintiff, the inference to be drawn from the allega
tions is that her representations to various members 
of the class harmed all plaintiffs because the state
ments allowed Slatkin to retain posses;;ion of 
plaintiffs' funds and continue the Ponzi scheme. 

FN86. See Third Amended Complaint, ~~ 
47, 50. 

[21] Rule 9(b) is designed to ensure that de
fendants have notice of the specific conduct with 
which they are charged, and to guard against the fil
ing of unsubstantiated charges that may harm an in
dividual's reputation. See Ely-Magee v. State of 

California, 236 F.3d 1014, 1018 (9th Cir.2001) (" 
Rule 9(b) serves not only to give notice to defend
ants of the specific fraudulent conduct against 
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which they must defend, but also 'to deter the filing 
of complaints as a pretext for the discovery of un
known wrongs, to protect [defendants] from the 
harm that comes from being subject to fraud 
charges, and to prohibit plaintiffs from unilaterally 
imposing upon the court, the parties and society 
enormous social and economic costs absent some 
factual basis,' " quoting In re Stac Electronics Se
curities Litigation, 89 F.3d 1399, 1405 (9th 
Cir.l996)). Thus, "[t]o comply with Rule 9(b), al
legations of fraud [or substantial assistance] must 
be 'specific enough to give defendants notice of the 
particular misconduct which is alleged to constitute 
the fraud charged so that they can defend against 
the charge and not just deny that they have done 
anything wrong.' "I d. at I 019 (quoting Neubronner 

v. Milken, 6 F.3d 666, 672 (9th Cir.l993)). Here, 
the complaint clearly identifies the misconduct with 
which Leider is charged, and provides sufficient in
formation to enable her to prepare an adequate de
fense. More is not required. 

Leider asserts that the allegations are insuffi
cient because plaintiffs do not plead how these vari
ous activities substantially assisted Slatkin. Yet the 
complaint alleges that Leider was "a key factor in 
the growth of the Club and Mr. Slatkin's Ponzi 
scheme in general," and that she "served as an im
portant buffer between Mr. Slatkin and the Club 
members" by "cover[ing] for [his] delays" in pay
ment and "calming potentially irate investors." 
FNS7 It further alleges that Leider's representation 
that the Banks audited the investor accounts 
"created a sense of security" in the investors.FNSS 
Coupled with the specific facts alleged, these alleg
ations adequately plead that Leider's actions were a 
"substantial factor" in Slatkin's ability to perpetrate 
the fraudulent scheme. Accordingly, the court finds 
that plaintiffs have adequately alleged that Leider 
substantially assisted Slatkin's fraud and breach of 
fiduciary duty. 

FN87. Jd., ~~50, 53. 

FN88. Id., ~ 55. 
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4. Whether Plaintiffs Must Allege That Leider 
Owed Them An Independent Duty 

Leider asserts finally that the aiding and abet
ting claims fail as a matter of law because she did 
not owe plaintiffs an independent fiduciary duty. 
FNS9 Leider acknowledges that no California court 
has held that a defendant cannot be liable as an aid
er and abettor unless he or she had an independent 
duty to the plaintiff. She contends, however, that 
California courts have implicitly adopted such a 
rule, and that federal courts have expressly ap
proved it. 

FN89. See infra at 1134-35. 

*1133 a. California Law 
Leider first argues that an independent duty re

quirement is implicit in California law because 
California courts have analogized aiding and abet
ting to conspiracy, and California law requires that 
each conspirator owe the duty violated by the un
derlying tort before he or she can be held liable. 

California courts have certainly recognized that 
conspiracy and aiding and abetting are closely al
lied forms of liability. See Janken v. GM Hughes 
Electronics, 46 Cai.App.4th 55, 78, 53 Cai.Rptr.2d 
74 I (1996) ("Conspiracy is a concept closely allied 
with aiding and abetting. A conspiracy generally re
quires agreement plus an overt act causing damage. 
Aiding and abetting requires not agreement, but 
simply assistance. The common basis for liability 
for both conspiracy and aiding and abetting, 
however, is concerted wrongful action"); Howard, 
supra, 2 Cai.App.4th at 749, 3 Cai.Rptr.2d 575 ("In 
the abstract, there may be a distinction between an 
aiding and abetting cause of action and one for civil 
conspiracy. However, while aiding and abetting 
may not require a defendant to agree to join the 
wrongful conduct, it necessarily requires a defend
ant to reach a conscious decision to participate in 
tortious activity for the purpose of assisting another 
in performing a wrongful act. A plaintiffs object in 
asserting such a theory is to hold those who aid and 
abet in the wrongful act responsible as joint tort
feasors for all damages ensuing from the wrong"). 

© 201 I Thomson Reuters. No Claim to Orig. US Gov. Works. 



290 F.Supp.2d 1101 

(Cite as: 290 F.Supp.2d 1101) 

California courts have also held that a claim for 
civil conspiracy does not arise unless the alleged 
conspirator owed the victim a duty not to commit 
the underlying tort. See Applied Equipment Corp. v. 
Litton Saudi Arabia Limited, 7 Cal.4th 503, 514, 28 
Cal.Rptr.2d 475, 869 P.2d 454 (1994) ( 
"Conspiracy is not an independent tort; it cannot 
create a duty or abrogate an immunity. It allows tort 
recovery only against a party who already owes the 
duty and is not immune from liability based on ap
plicable substantive tort law"); Doctors' Company, 
supra, 49 Cal.3d at 44, 260 Cal.Rptr. 183, 775 P.2d 
508 ("A cause of action for civil conspiracy may 
not arise, however, if the alleged conspirator, 
though a participant in the agreement underlying 
the injury, was not personally bound by the duty vi
olated by the wrongdoing and was acting only as 
the agent or employee of the party who did have 
that duty"). 

[22] No California case, however, holds that a 
party must owe the plaintiff a duty before he or she 
can be held liable as an aider and abettor. Rather, 
California cases outlining the elements of aiding 
and abetting liability have consistently cited the 
elements of the tort as they are set forth in the Re
statement (Second) of Torts, § 876, and have omit
ted any reference to an independent duty on the part 
of the aider and abettor. Under this formulation, li
ability may properly be imposed on one who knows 
that another's conduct constitutes a breach of duty 
and substantially assists or encourages the breach. 
See Fiol, supra, 50 Cal.App.4th at 1325-26, 58 
Cal.Rptr.2d 308; Saunders, supra, 27 Cal.App.4th 
at 84~ 33 Cal.Rptr.2d 438; REST. 2D TORTS, § 
876.F 90 See also *1134ln Re First Alliance Mort

gage Co., 298 B.R. 652, 668 (C.D.Cal.2003) (citing 
Saunders ); Wynn v. National Broadcasting Co., 
Inc., 234 F.Supp.2d 1067, 1114 (C.D.Cal.2002) ( 
"Since neither [the FEHA nor New York's Human 
Rights Law] provides a definition of aiding and 
abetting, courts have looked to the common law 
definition. '[O]ne is subject to liability if he ... (b) 
knows that the other's conduct constitutes a breach 
of duty and gives substantial assistance or encour-
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agement to the other so to conduct himself.' Re
statement (Second) of Torts § 876 (1979)," citing 
Fiol, supra, 50 Cal.App.4th at 1325-26, 58 
Cal.Rptr.2d 308); Perfect 10, Inc. v. Cybernet Ven
tures, Inc., 213 F .Supp.2d 1146, 1183 
(C.D.Cal.2002) ("California has adopted the joint 
liability principle laid out in the Restatement 
(Second) ofTorts § 876"). 

FN90. Leider argued at the hearing that the 
court cannot rely on Fiol for the rule that 
aiding and abetting liability requires no in
dependent duty because the question was 
not squarely presented in Fiol, and thus 
was not addressed by the court. The court 
cannot agree. The Fiol court articulated al
ternative tests for aiding and abetting liab
ility and evaluated whether the defendant 
supervisor could be held liable for aiding 
and abetting the sexually harassing con
duct of plaintiffs co-worker under both. 
Under the actual knowledge and substan
tial assistance test, the court concluded that 
the supervisor's failure to take action to 
prevent the harassment did not constitute 
substantial assistance. Fiol, supra, 50 
Cai.App.4th at 1326, 58 Cai.Rptr.2d 308. 
Under the substantial assistance and breach 
of duty formulation, the court held that "a 
supervisory employee owes no duty to his 
or her subordinates to prevent sexual har
assment in the workplace." !d. Even if Fiol 
had not applied the first test for aiding and 
abetting liability, however, the court would 
find it appropriate to rely on the case. The 
court does not cite Fiol for its holding that 
there was no liability for aiding and abet
ting under the facts there presented. 
Rather, it relies on Fiol 's statement of the 
elements of an aiding and abetting claim, a 
formulation that is generally applicable, is 
also set forth in Saunders, and is drawn 
directly from the Restatement. · 

Leider argues nonetheless that such a result is 
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the natural extension of the principles enunciated 
by the California Supreme Court in Applied Equip
ment. After analyzing that decision carefully, the 
court concludes to the contrary. In Applied Equip
ment, the Court noted that conspiracy was "not a 
cause of action, but a legal doctrine that imposes li
ability on persons who, although not actually com
mitting a tort themselves, share with the immediate 
tortfeasors a common plan or design in its perpetra
tion.... By participation in a civil conspiracy, a 
coconspirator effectively adopts as his or her own 
the torts of other coconspirators within the ambit of 
the conspiracy." Applied Equipment, supra, 7 
Cal. 4th at 511, 28 Cal.Rptr.2d 475, 869 P.2d 454. 
The Court further observed that " ' ... the major sig
nificance of the conspiracy lies in the fact that it 
renders each participant in the wrongful act re
sponsible as a joint tortfeasor for all damages ensu
ing from the wrong, irrespective of whether or not 
he was a direct actor and regardless of the degree of 
his activity.' "Id. (quoting Doctors' Co., supra, 49 
Cal.3d at 44, 260 Cal.Rptr. 183, 775 P.2d 508). For 
this reason, the Court held, the " ... tort liability 
arising from conspiracy presupposes that the cocon
spirator is legally capable of committing the tort, 
i.e., that he or she owes a duty to plaintiff recog
nized by law and is potentially subject to liability 
for breach of that duty." I d. 

[23][24] Unlike a conspirator, an aider and 
abettor does not "adopt as his or her own" the tort 
of the primary violator. Rather, the act of aiding 
and abetting is distinct from the primary violation; 
liability attaches because the aider and abettor be
haves in a manner that enables the primary violator 
to commit the underlying tort. See Halberstam v. 
Welch, 705 F.2d 472, 478 (D.C.Cir.l983) 
("Aiding-abetting focuses on whether a defendant 
knowingly gave 'substantial assistance' to someone 
who performed wrongful conduct, not on whether 
the defendant agreed to join the wrongful con
duct.. .. There is a qualitative difference between 
proving an agreement to participate in a tortious 
line of conduct, and proving knowin.i}- action that 
substantially aids tortious conduct"); N9 l *1135 
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Wenneman v. Brown, 49 F.Supp.2d 1283, 1290, n. 3 
(D.Utah 1999) ("This Court recognizes fundament
al and significant differences between aiding and 
abetting, by which a person gives aid to a criminal 
wrongdoer, and conspiracy, by which a person 
knowingly joins others in a criminal undertaking 
with a common criminal goal"). See also Aetna 
Casualty & Surety Co., supra, 219 F.3d at 534 
(quoting Halberstam and stating that "[t]he District 
of Columbia Circuit has succinctly identified the ... 
difference between the torts of conspiracy to com
mit fraud and aiding and abetting fraud"); id. at 538 
(quoting Halberstam 's statement that there is a 
"qualitative difference" between "agreement to par
ticipate in a tortious line of conduct, and proving 
knowing action that substantially aids tortious con
duct"); In re Washington Public Power Supply Sys
tem Securities Litigation, MDL No. 155, 1988 WL 
158948, * 15 (W.D.Wash. July 14, 1988) ("The 
court in Halberstam ... provides some guidance 
with its careful analysis of two theories of second
ary tort liability. The Halberstam court distin
guished conspiracy from aiding and abetting by ob
serving that a conspiracy consists of concerted ac
tion by agreement while aiding and abetting is con
certed action by substantial assistance"). Because 
aiders and abettors do not agree to commit, and are 
not held liable as joint tortfeasors for committing, 
the underlying tort, it is not necessary that they owe 
plaintiff the same duty as the primary violator. 
Conspirators, by contrast, are held liable for the tort 
committed by their co-conspirator. See Applied 
Equipment, supra, 7 Cal. 4th at 510-11, 28 
Cai.Rptr.2d 475, 869 P.2d 454. Because liability is 
premised on the commission of a single tort, it is 
logical that all conspirators must be legally capable 
of committing the wrong. 

FN91. Halberstam was cited favorably in 
Howard, supra, 2 Cal.App.4th at 749, 3 
Cal.Rptr.2d 575. 

[25][26] Additionally, causation is an essential 
element of an aiding and abetting claim, i.e., 
plaintiff must show that the aider and abettor 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



290 F.Supp.2d 1101 
(Cite as: 290 F.Supp.2d 1101) 

provided assistance that was a substantial factor in 
causing the harm suffered. See Metge v. Baehler, 
762 F.2d 621, 624 (8th Cir.1985) (a plaintiff seek
ing to prevail on an aiding and abetting claim must 
prove a " 'substantial causal connection between 
the culpable conduct of the alleged aider and abet
tor and the harm to the plaintiff[,]' ... or a showing 
that 'the encouragement or assistance is a substan
tial factor in causing the resulting tort' "), cert. 
denied, 474 U.S. 1057, 106 S.Ct. 798, 88 L.Ed.2d 
774 (1986); Cromer Finance Ltd., supra, 137 
F.Supp.2d at 470 ("Substantial assistance requires 
the plaintiff to allege that the actions of the aider/ 
abettor proximately caused the harm on which the 
primary liability is predicated"). A plaintiff seeking 
to prove a conspiracy claim, by contrast, need not 
adduce proof that the purported conspirator did 
anything that caused or contributed to the harm. All 
that is needed is proof of an agreement to commit 
the tort. See Applied Equipment, supra, 7 Cal.4th at 
511, 28 Cai.Rptr.2d 475, 869 P.2d 454 (noting that 
alleged conspirators can be held liable as " ' ... joint 
tortfeasor[s] for all damages ensuing from the 
wrong, irrespective of whether or not [they were] 
direct actor[s] and regardless of the degree of 
[their] activity,' " quoting Doctors' Co., supra, 49 
Cal.3d at 44, 260 Cai.Rptr. 183, 775 P.2d 508). 
This difference too demonstrates the distinction 
between the forms of liability, and argues in favor 
of a rule that permits the imposition of aider and 
abettor liability in the absence of a duty owed dir
ectly to the plaintiff. 

[27] In sum, the court concludes that the ana
lysis set forth in Applied Equipment does not man
date a finding that California law implicitly re
quires that a defendant owe plaintiffs a duty before 
she can be held liable for aiding and abetting. In the 
absence of an express holding by the *1136 Cali
fornia Supreme Court (or some other California 
court) to this effect, the court declines to apply such 
a rule in this case. 

b. Federal Law 
Leider next argues that federal courts interpret-
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ing California law have required that plaintiffs 
prove that defendant owed them an independent 
duty as a prerequisite to the imposition of aider and 
abettor liability. Leider relies primarily on Gros
venor Properties Ltd. v. Southmark Corp., 896 F.2d 
1149 (9th Cir.1990). In Grosvenor, plaintiff alleged 
that defendant had conspired with his employer, 
and aided and abetted the employer's wrongful mis
appropriation of the benefits of a joint venture 
agreement. Jd. at 1153. The Ninth Circuit held that 
the defendant owed plaintiff no independent duty 
and consequently that he could not be liable for 
"any tort in connection with his actions in regard to 
[plaintiff]." Jd. at 1154. Citing this language, Leider 
contends the Ninth Circuit held that under Califor
nia law, an aider and abettor must owe plaintiff an 
independent duty. The court disagrees. As de
scribed in Grosvenor, the district court granted the 
defendant's motion for directed verdict "on the 
ground that an officer of a defendant corporation 
acting within the scope of his authority cannot be 
held liable for conspiring with the corporation to 
commit a breach of fiduciary duty of the corpora
tion." Jd. at 1151. This is the ruling that was ap
pealed to the Ninth Circuit. !d. at 1153. 

It is true that later in the opinion the circuit 
court stated that plaintiff alleged the corporate of
ficer "conspired with [his corporate employer] and 
aided and abetted its wrongful misappropriation of 
the fruits of a joint venture." !d. The court's discus
sion of the claim, however, is based entirely on 
California conspiracy law, and does not cite any 
California cases addressing liability for aiding and 
abetting. See id. at 1153-54 (citing Gruenberg v. 
Aetna Ins. Co., 9 Cal.3d 566, 108 Cai.Rptr. 480, 
510 P.2d 1032 (1973)). It was based on conspiracy 
law alone that the court determined that the defend
ant could not be liable for "any tort" because he 
owed no independent duty to the plaintiff corpora
tion. Jd. at 1154. The court's reliance on conspiracy 
law is consistent with its description of the ruling 
appealed, and supports the conclusion that the case 
does not articulate a rule applicable to liability for 
.. d. d b . d . FN92 a1 mg an a ettmg as oppose to conspiracy. 
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Grosvenor, therefore, does not control this court's 
interpretation of aiding and abetting liability under 
C l·.c . 1 FN93 a llOmia aw. 

FN92. The court's single reference to aid
ing and abetting in a case that otherwise 
concerns conspiracy liability is perhaps il
lustrative of the fact that "[c]ourts and 
commentators have frequently blurred the 
distinction between the two theories of 
concerted liability." Halberstam, supra, 
705 F.2d at 478. 

FN93. Moreover, even if the court were to 
read Grosvenor as broadly as Leider con
tends, Grosvenor was decided in 1990. 
This was long before the California Courts 
of Appeal decided Fiol and Saunders. To 
the extent Grosvenor is inconsistent with 
these courts' interpretation of state law, the 
court concludes that it must follow the de
cisions of the California courts. See Persh
ing Park Villas Homeowners Ass'n. · v. 
United Pacific Ins. Co., 219 F .3d 895, 903 
(9th Cir.2000) ("We are only ... bound [to 
follow Ninth Circuit interpretations of state 
law], however, 'in the absence of any sub
sequent indication from the [state] courts 
that [the previous] interpretation was in
correct,' " quoting Owen v. United States, 
713 F.2d 1461, 1464 (9th Cir.l983)). 

Leider also cites In re County of Orange, 203 
B.R. 983 (Bkrtcy.C.D.Cal.1996), affd. in part, 
rev' d. in part on other grounds, In re. County of Or
ange, 245 B.R. 138 (C.D.Cal.l997), for its holding 
that aiding and abetting liability in California may 

*1137 only be imposed on those who owe an inde
pendent duty to the plaintiff. !d. at 997 ("S & P ar
gues that recent California case law requires that 
the County's claim for aiding and abetting breach of 
a fiduciary duty be dismissed, because S & P does 
not have an independent fiduciary duty to the 
County .... After reviewing the history of California 
case law in this area, I am convinced that S & P is 

correct. A proper interpretation of Applied Equip-
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ment requires that in order for the County to bring 
an aiding and abetting breach of a fiduciary duty 
suit against S & P, S & P must have owed the 
County an independent fiduciary duty."). In County 
of Orange, the court grappled with precisely the 
same issue this court addressed above-i.e., whether 
under California law, the rule of Doctors' Co. and 
Applied Equipment is as applicable to aiding and 
abetting claims as it is to conspiracy. Noting that 
California courts have held that aiding and abetting 
and conspiracy are "closely allied," and that both 
involve "concerted action," the County of Orange 
court concluded that the same rule should apply. !d. 
at 999. For the reasons stated above, the court 
reaches a contrary conclusion, and declines to fol
low the reasoning set forth in County of Orange. 

In sum, the court finds that under California 
law, a defendant may be found liable for aiding and 
abetting a breach of fiduciary duty even though the 
defendant owes no independent duty to the 
plaintiff, so long as the aider and abettor knows of, 
and substantially assists, the primary violator's 
breach of duty. Since this is the nature of the aiding 
and abetting claim plaintiffs have asserted against 
Leider, the claim is adequately pled despite 
plaintiffs' failure to allege that Leider owed them an 
independent fiduciary duty. 

E. Whether The Complaint Adequately Pleads 
Breach Of Fiduciary Duty 

[28] Plaintiffs' third cause of action alleges that 
defendants, "as custodians and/or trustees of the 
Club's accounts " breached their fiduciary duties to 
Club members_FN94 To state a claim for breach of 

fiduciary duty, a complaint must allege the exist
ence of a fiduciary duty, its breach, and damages 
resulting therefrom. City of Atascadero v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 68 
Cal.App.4th 445, 483, 80 Cal.Rptr.2d 329 (1998) 
("The elements of a cause of action for breach of fi
duciary duty are the existence of a fiduciary rela
tionship, its breach, and damage proximately 
caused by that breach"); Pierce v. Lyman, I 
Cal.App.4th 1093, 3 Cal.Rptr.2d 236 ( 1991) ("In 
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order to plead a cause of action for breach of fidu
ciary duty, there must be shown the existence of a 
fiduciary relationship, its breach, and damage prox
imately caused by that breach. The absence of any 
one of these elements is fatal to the cause of ac
tion"). Although this claim is brought against all 
defendants, only Bank of Orange County and 
Leider challenge its validity. The court evaluates 
each challenge in turn. 

FN94. Third Amended Complaint,~ 131. 

1. The Bank of Orange County 
The complaint alleges that the each of the 

Banks had a fiduciary duty "not to commingle as
sets; the duty to maintain accurate accounting re
cords; the duty to refrain from accepting illegal in
vestment directions; the duty to audit the assets of 
the Club; the duty to verify the assets of the Club; 
the duty to review the adequacy of internal con
trols; ... the duty to perform accurate valuations of 
the Club; ... the duty to supply each Club member 
with an accurate account statement ... [and] a fidu
ciary duty to provide market values of *1138 the 
Club members' accounts after audited financial 
statements of the Club had been completed." FN95 

The complaint further alleges that the Banks failed 
to perform and breached these duties,FN96 causing 
plaintiffs damage.FN97 Three of the named 
plaintiffs maintained accounts at Bank of Orange 
County's predecessor-in-interest, Pacific Inland 
Bank-Jaroslov Marik, Fred Ockrim, and Sheri 
Ockrim. The Bank contends these plaintiffs' breach 
of fiduciary duty claims fail because Pacific Inland 
Bank did not owe them a fiduciary duty, and be
cause, even if it did, the custodial agreements 
plaintiffs executed demonstrate that it owed none of 
the duties alleged by plaintiffs in the complaint. 

FN95. !d.,~ 132. 

FN96. !d., ~ 133. 

FN97. !d. 

[29] California courts have generally held that 
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banks are not fiduciaries for their depositors. 
Copesky v. Superior Court, 229 Cai.App.3d 678, 
693, 280 Cai.Rptr. 338 (1991). They have also held, 
however, that a fiduciary relationship may arise 
between a bank and its depositors where funds are 
deposited in a custodial account. Van de Kamp v. 

Bank of America, 204 Cai.App.3d 819, 859-60, 251 
Cai.Rptr. 530 (1988) ("It may safely be said the de
posit of securities into a custodial agency account 
creates a trust relationship"). See also LaMonte v. 

Sanwa Bank California, 45 Cai.App.4th 509, 517, 
52 Cai.Rptr.2d 861 (1996) (same, quoting Van de 
Kamp ). Bank of Orange County does not dispute 
that the three plaintiffs' funds were deposited into 
custodial accounts. Indeed, the court previously 
found that plaintiffs had adequately alleged the 
Club accounts were custodial in nature, and 
plaintiffs attach numerous documents to the com
plaint confirming this fact. Accordingly, Bank of 
Orange County's first argument-that Pacific Inland 
was not a fiduciary-fails. 

As respects the bank's second argument-that 
Pacific Inland owed none of the fiduciary duties al
leged in the complaint-California courts hold that a 
fiduciary's duties may be limited by contract. See 
Van de Kamp, supra, 204 Cai.App.3d at 860, 251 
Cai.Rptr. 530 (a bank's duties as an agent under a 
custodial account are "limited to the scope of the 
agency set forth in the parties' agreement" and it "is 
a fiduciary [only] with respect to matters within the 
scope of the agency"). See also LaMonte, supra, 45 
Cai.App.4th 509, 517, 52 Cai.Rptr.2d 861 (1996) 
(same); Brown v. California Pension Administrat
ors, 45 Cai.App.4th 333, 337-38, 52 Cai.Rptr.2d 
788 ( 1996) ("express provisions in documents gov
erning the business relationship between the parties 
limited the duties of the trustee and the administrat
or. As a result, neither the trustee nor the adminis
trator had an obligation to provide appellants with 
information about the performance of investments 
other than their own"). 

Bank of Orange County cites one document at
tached to the complaint that it contends undermines 
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the fiduciary duty allegations of the Ockrims and 
Marik. The document, titled "Trustee Responsibilit
ies With Respect to Assets Subject to Investment 
By Other Persons," was signed by plaintiff Jaroslov 
Marik on August 23, 1991. In relevant part, it 
states: 

"The trustee shall not be under any obligation or 
duty ... to review any securities or other property 
of the Trust constituting assets thereof with re
spect to which another person possesses invest-

"b"l" , FN98 ment management respons1 1 1ty. 

FN98. Third Amended Complaint, Exh. 
34. 

The bank argues that this document clearly Jim
its the. duties Pacific Inland owed the three 
plaintiffs. Specifically, it asserts, *1139 the agree
ment makes clear that Pacific Inland did not under
take to "audit the assets of the Club," "verify the 
assets of the Club" or perform any of the other 
tasks alleged in paragraph 132. For this reason, 
Bank of Orange County contends, it and its prede
cessor-in-interest, Pacific Inland, were merely non
discretionary custodians with no fiduciary duties to 
plaintiffs. 

The contract proffered by Bank of Orange 
County is signed only by Marik, and the bank has 
not produced a similar agreement signed by the 
Ockrims. It is not clear on the present record, there
fore, whether the duties the bank undertook with re
spect to the Ockrims' account were similarly lim
ited. Moreover, although the contract limits the fi
duciary duties of Pacific Inland Bank in certain re
spects, it contains no language limiting Pacific In
land's duty to issue accurate account statements. 
Additionally, it is unclear whether the contract's 
reference to "reviewing" the securities or other 
property held in a custodial account is intended to 
limit the bank's responsibility for auditing and/or 
accurately valuing accounts, or simply to limit its 
obligation to oversee the investment decisions be
ing made by the investment manager. Given the 
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myriad fact questions that exist on the present re
cord, the court finds that plaintiffs have adequately 
alleged a cause of action against Bank of Orange 
Count for breach of fiduciary duty and denies the 
bank's motion to dismiss the claim. 

2. Leider 
Leider also argues that the breach of fiduciary 

duty claim against her must be dismissed. After al
leging the nature of the fiduciary duties purportedly 
owed by the Banks, the complaint asserts that "[a]s 
the officer in charge of administering the Club, Ms. 
Leider owed each Club member the same duties." 
FN99 . Leider argues that, as a matter of law, she 
owed plaintiffs no fiduciary duty independent of 
that owed by the Banks. 

FN99.Id., ~ 131. 

[30] It is well-established in California that" 'a 
corporation's employees owe no independent fidu
ciary duty to a third party with whom they deal on 
behalf of their employer.' " Slott ow v. American 
Cas. Co. of Reading, Pennsylvania, 10 F.3d 1355, 
1359 (9th Cir.l993) (quoting Grosvenor Properties 
Ltd. v. Southmark Corp., 896 F.2d 1149, 1154 (9th 
Cir. I 990) (citing United States Liab. Ins. Co. v. 
Haidinger-Hayes, Inc., I Cal.3d 586, 594-95, 83 
Cal.Rptr. 418, 463 P.2d 770 (1970), and Wyatt v. 
Union Mortgage Co., 24 Cal.3d 773, 785, 157 
Cal.Rptr. 392, 598 P.2d 45 (1979))). 

Plaintiffs do not dispute that corporate officers 
in California generally have no fiduciary duty to 
third parties for acts performed on behalf of the 
corporation. Although they argue that there is an 
exception to this rule in the trust context, plaintiffs 

. . h .. FNlOO cite no authonty supportmg t e propositiOn. 
Moreover, plaintiffs overlook the fact that Slottow 
involved a trust. *1140 In Slottow, a bank subsidi
ary served as trustee for loan pool investors. Slot
tow, who signed and supervised the trust agree
ments, was the subsidiary's president and also an 
officer and director of the parent bank. The in
vestors sued the bank, the subsidiary and Slottow, 
alleging that the loan pool had been a Ponzi scheme 
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and that defendants were liable for breach of con
tract, negligence and breach of fiduciary duty. The 
trial court dismissed the contract claim against Slot
tow, and the parties later settled. In evaluating 
whether the settlement agreement adequately ap
portioned liability to Slottow on the negligence and 
breach of fiduciary duty claims, the Ninth Circuit 
concluded that Slottow faced no liability for breach 
of fiduciary dutv, citing the rule announced in 

FNlOI 
Grosvenor. 

FNl 00. Plaintiffs cite several cases hold
ing that officers of a corporate trustee have 
a fiduciary duty to trust beneficiaries and 
are liable to the beneficiaries when they 
know or should have known of a conver
sion of the trust property to the use of the 
corporation. See Middlesex Ins. Co. v. 
Mann, 124 Cal.App.3d 558, 572, 177 
Cal.Rptr. 495 (1981) ("[A] corporate of
ficer has a fiduciary duty to the beneficiary 
of a trust and is liable to the beneficiary for 
wrongful conversion of the trust property 
to the use of the corporation of which he 
knew or in the exercise of his fiduciary du
ties should have known," citin~ Knoblock 
v. Waale-Camplan Co., 141 Cal.App.2d 
870, 874, 297 P.2d 765 {1956) ("Both be
ing agents of the corporate trustee, when 
they thus relieved the corporation of its 
possession of the trust money, they, indi
vidually, were charged with the same du
ties and obligations as had been imposed 
upon the corporate trustee")). Plaintiffs do 
not allege that their investment monies 
were wrongfully used for bank purposes. 
Rather, they assert that Slatkin stole the 
money from them, and that the Banks' pur
ported breaches of fiduciary duty assisted 
him in this regard. Accordingly, plaintiffs' 
reliance on Middlesex and Knoblock is 
misplaced. 

Plaintiffs also cite cases holding that of
ficers may be personally liable for the 
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torts of the corporation if they are per
sonally involved in those torts. 
Haidinger-Hayes, supra, 1 Cal.3d at 
594-95, 83 Cal.Rptr. 418, 463 P.2d 770 
("Directors or officers of a corporation 
do not incur personal liability for torts of 
the corporation merely by reason of their 
official position, unless they participate 
in the wrong or authorize or direct that it 
be done. They may be liable, under the 
rules of tort and agency, for tortious acts 
committed on behalf of the corpora
tion"); Wyatt v. Union Mortgage Co., 24 
Cal.3d 773, 785, 157 Cal.Rptr. 392, 598 
P .2d 45 (1979) ( "Directors and officers 
of a corporation are not rendered person
ally liable for its torts merely because of 
their official positions, but may become 
liable if they directly ordered, authorized 
or participated in the tortious conduct"). 
These cases do not hold that officers 
owe third parties a "fiduciary duty" in 
connection with work they perform for 
their employers. Rather, consistent with 
the rule announced in Slottow and Gros
venor, they reaffirm that corporate of
ficers cannot be held liable for breach of 
their duty to the corporation, but only for 
torts for which they would be independ
ently liable to third parties. See 
Haidinger-Hayes, supra, 1 Cal.3d at 
595, 83 Cal.Rptr. 418, 463 P.2d 770 
(corporate officers "are not responsible 
to third persons for negligence amount
ing merely to nonfeasance, to a breach of 
duty owing to the corporation alone; the 
act must also constitute a breach of duty 
owed to the third person .... Liability im
posed upon agents for active participa
tion in tortious acts of the principal have 
been mostly restricted to cases involving 
physical injury, not pecuniary harm, to 
third persons.... More must be shown 
than breach of the officer's duty to his 
corporation to impose personal liability 
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to a third person upon him"). Here, 
Leider cannot be jointly liable with the 
Banks for breach of fiduciary duty be
cause she did not independently owe 
such a duty to plaintiffs. Rather, she 
owed duties only to her employer. 

FNl 0 I. Plaintiffs erroneously argue that 
"even the Slottow court would have held 
the employee in question personally liable 
had there been 'personal direction or parti
cipation in the tort ... ' " The excerpt they 
cite, however, refers only to the negligence 
claim, not the claim for breach of fiduciary 
duty. Moreover, as noted earlier, Leider 
cannot have personally have participated in 
a breach of fiduciary duty because she 
owed no duty to plaintiffs. 

Here, plaintiffs seek to hold Leider liable for 
acts performed on behalf of her employer. Because, 
under California law, Leider owed plaintiffs no 
duty with respect to such conduct, the breach of fi
duciary duty claim against Leider must be dis
missed with leave to amend. 

F. Whether The Complaint Adequately Pleads 
Fraud And Negligent Misrepresentation 

[31] Plaintiffs' fourth and fifth causes of action, 
asserted against all defendants, are for fraud and 
negligent misrepresentation. Their adequacy is 
challenged by defendants Bank of Orange County 
and Leider. To state a cause of action for fraud, a 
plaintiff must allege "(a) misrepresentation (false 
representation, concealment, or nondisclosure); (b) 
knowledge of *1141 falsity (or 'scienter'); (c) in
tent to defraud, i.e., to induce reliance; (d) justifi
able reliance; and (e) resulting damage." Engalla v. 

Permanente Medical Group, Inc., 15 Cal.4th 951, 
974, 64 Cal.Rptr.2d 843, 938 P.2d 903 (1997); Laz
ar v. Superior Court, 12 Cal.4th 631, 638, 49 
Cal.Rptr.2d 377, 909 P.2d 981 (1996) (same); An

derson v. Deloitte & Touche, 56 Cal.App.4th 1468, 
1474, 66 Cal.Rptr.2d 512 (1997) (same). 

[32] The elements of a cause of action for neg-
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ligent misrepresentation are the same as those of a 
claim for fraud, with the exception that the defend
ant need not actually know the representation is 
false. Rather, to plead negligent misrepresentation, 
it is sufficient to allege that the defendant lacked 
reasonable grounds to believe the representation 
was true. B.L.M v. Saba & Deitsch, 55 Cal.App.4th 
823, 834, 64 Cal.Rptr.2d 335 (1997) (" 'Negligent 
misrepresentation is a form of deceit, the elements 
of which consist of (I) a misrepresentation of a past 
or existing material fact, (2) without reasonable 
grounds for believing it to be true, (3) with intent to 
induce another's reliance on the fact misrepresen
ted, (4) ignorance of the truth and justifiable reli
ance thereon by the party to whom the misrepres
entation was directed, and (5) damages,' " citing 
Fox v. Pollack, 181 Cal.App.3d 954, 962, 226 
Cal.Rptr. 532 (1986)). See also Glenn K. Jackson 
Inc. v. Roe, 273 F.3d 1192, 1201, n. 2 (9th 
Cir.2001) ("The elements of negligent misrepres
entation include: (1) misrepresentation of a past or 
existing material fact, (2) without reasonable 
ground for believing it to be true, (3) with intent to 
induce another's reliance on the misrepresentation, 
( 4) ignorance of the truth and justifiable reliance on 
the misrepresentation by the party to whom it was 
directed, and (5) resulting damage"); Firoozye v. 

Earth/ink Network, 153 F.Supp.2d 1115, 1128 
(N.D.Cal.2001) ("The elements for a claim for neg
ligent misrepresentation are similar [to the elements 
for fraud]; the plaintiff must show that the defend
ant made a misrepresentation without reasonable 
grounds for believing it to be true and that the rep
resentation was intended to induce the plaintiff to 
take some action in reliance upon it," citing B.L.M., 
supra). 

Both Bank of Orange County and Leider argue 
that the fraud and negligent misrepresentation 
claims fail to satisfy the heightened pleading stand
ard set forth in Rule 9(b). It is well-established in 
the Ninth Circuit that both ciaims for fraud and 
negligent misrepresentation must meet Rule 9(b )'s 
particularity requirements. Glen Holly Entertain
ment, Inc. v. Tektronix, Inc., 100 F.Supp.2d 1086, 
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1093 (C.D.Cal.1999) ("Claims for fraud and negli
gent misrepresentation must meet the heightened 
pleading requirements of Rule 9(b) "); U.S. Con
cord, Inc. v. Harris Graphics Corp., 757 F.Supp. 
1053, 1058 (N.D.Cal.1991) ("Defendant further as
serts that the negligent misrepresentation claim fails 
to satisfy Rule 9(b)'s particularity requirements. 
The point is well-taken. Since the claim is based 
upon the same flawed allegations of misrepresenta
tion as the fraud count, it, too, fails for lack of spe
cificity"). 

Rule 9(b) requires that the facts constituting the 
fraud or mistake be pled with specificity. Conclus
ory allegations are insufficient. FED.R.CIV.PROC. 
9(b); Moore v. Kayport Package Exp., Inc., 885 
F.2d 531, 540 (9th Cir.1989) ("A pleading is suffi
cient under Rule 9(b) if it identifies the circum
stances constituting fraud so that a defendant can 
prepare an adequate answer to the allegations. 
While statements of the time, place and nature of 
the alleged fraudulent activities are sufficient, mere 
conclusory allegations of fraud are insufficient"); 
Walling v. Beverly Enters., 476 F.2d 393, 397 (9th 
Cir. I 973) (concluding that allegations stating the 
time, place, and nature of allegedly fraudulent 
activities *1142 meet Rule 9(b)'s particularity re
quirement). 

[33] Bank of Orange County and Leider con
tend that the fraud allegations against them must be 
dismissed because the third amended complaint 
fails to allege that either Leider or another Pacific 
Inland employee made knowingly false representa
tions to any of the named plaintiffs, or that Leider 
or any other employee was authorized to do so by 
Pacific Inland. The court agrees. While plaintiffs 
cite numerous allegations that recite purportedly 
false statements by Leider,FN1 02 none specifically 
alleges that Leider knew the representation de
scribed was false. 

FNI02. See, e.g., Third Amended Com
plaint, ,, 51-61, 67, 69-70, 72, 76, 104, 
105 and 116. 
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[34] Bank of Orange County and Leider simil
arly argue that the negligent misrepresentation 
claim against them fails to plead that Leider made 
the representations alleged lacking reasonable 
grounds to believe that they were true. Once again, 
no such allegation appears in the complaint. Ac
cordingly, plaintiffs' claims for fraud and negligent 
misrepresentation against Bank of Orange County 
and Leider must be dismissed with leave to amend. 

G. Whether The Complaint Adequately Pleads 
Constructive Fraud 

[35] Plaintiffs' sixth cause of action alleging 
constructive fraud is asserted against all defendants, 
and challenged by defendants Bank of Orange 
County and Leider. To state a cause of action for 
constructive fraud, a plaintiff must allege (1) a fidu
ciary or confidential relationship; (2) an act, omis
sion or concealment involving a breach of that 
duty; (3) reliance; and (4) resulting damage. 
Assilzadeh v. California Federal Bank, 82 
Cal.App.4th 399, 414, 98 Cal.Rptr.2d I 76 (2000) 
("Constructive fraud is a unique species of fraud 
applicable only to a fiduciary or confidential rela
tionship. As a general principle constructive fraud 
comprises any act, omission or concealment in
volving a breach of legal or equitable duty, trust or 
confidence which results in damage to another even 
though the conduct is not otherwise fraudulent. 
Most acts by an agent in breach of his fiduciary du
ties constitute constructive fraud" (citations omit
ted)). See also In re Harmon, 250 F.3d 1240, 1249, 
n. 10 (9th Cir.200 1) (citing Assilzadeh, supra ). 

[36] Bank of Orange County and Leider con
tend that plaintiffs' constructive fraud claim must 
be dismissed because neither Pacific Inland nor 
Leider owed plaintiffs a fiduciary duty. As dis
cussed above, plaintiffs have adequately alleged 
that Pacific Inland owed them a fiduciary duty, and 
Bank of Orange County's motion to dismiss the 
constructive fraud count fails as a result. The court 
has found, by contrast, that the complaint does not 
sufficiently allege that Leider had a fiduciary duty 
to plaintiffs. Accordingly, her motion to dismiss 
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this claim is granted with leave to amend. 

H. Whether The Complaint Adequately Pleads 
Negligence 

Bank of Orange County challenges the suffi
ciency of plaintiffs' seventh cause of action for neg
ligence, which is asserted against all defendants. To 
state a negligence claim, plaintiffs must allege, 
inter alia, that defendants owed them a duty. See, 
e.g., Whitfield v. Heckler & Koch, Inc., 82 
Cal.App.4th 1200, 1217, 98 Cal.Rptr.2d 820 (2000) 
("Actionable negligence is traditionally regarded as 
involving the following: (a) a legal duty to use due 
care; (b) a breach of such legal duty; (c) the breach 
as the proximate or legal cause of the resulting in
jury" (citations omitted)). *1143 Whether one owes 
another a duty is a question of law. See Dutton v. 
City of Pacifica, 35 Cal.App.4th 1 I 71, 1175, 41 
Cal.Rptr.2d 816 (1995). 

[37] Bank of Orange County argues that the 
complaint fails to state a claim ·for negligence for 
"the same factual and legal grounds as the negligent 
misrepresentation count." The court fails to under
stand this argument. There is no requirement that 
negligence be pleaded with heightened specificity 
pursuant to Rule 9(b). Furthermore, the complaint 
has adequately alleged a negligence claim. It pleads 
that the Banks had a "duty of reasonable care to 
their clients to ensure the accuracy, le~imacy, and 
existence of the assets of the Club." 

1 03 
It fur

ther alleges that the Banks breached this duty by 
failing to ensure accuracy, by commingling the as
sets of Club accounts, and by allowing Slatkin to 
accept the Club members' funds even though the 
Banks knew he was not a registered investment ad
visor.FN1 °4 

The complaint alleges that Club mem

bers suffered damages as a result, and that the dam
ages were .Proximately caused by the Banks' con-

d FN105 Th h 1. I . . uct. us, t e neg 1gence c a1m agamst 
Bank of Orange County survives under Rule 
12(b)(6). 

FN1 03. First Amended Complaint,~ 161. 

FNI04. Id. 
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FN105. Id. 

I. Whether The Complaint States a Claim For 
Violation Of California Business And Profes
sions Code § 17200 

Plaintiffs' final claim for relief is brought on 
behalf of the general public, and alleges that the 
Banks engaged in unfair business practices in viola
tion of California Business & Professions Code §§ 
17200 et seq. This claim is brought against all de
fendants, but once again, is challenged only by 
Bank of Orange County. To state a cause of action 
for violation of § 17200, a plaintiff must allege an 
"unlawful, unfair or fraudulent business act or prac
tice." CAL. BUS. & PROF. CODE § 17200. See 
also Cel-Tech Communications, Inc. v. Los Angeles 
Cellular Telephone Co., 20 Cal.4th 163, 180, 83 
Cal.Rptr.2d 548, 973 P .2d 527 (1999) (" ... as relev
ant here, [ § 17200] defines "unfair competition to 
include any unlawful, unfair or fraudulent business 
act or practice .... " Its coverage is sweeping, embra
cing anything that can properly be called a business 
practice and that at the same time is forbidden by 
law .... By proscribing any unlawful business prac
tice, section 17200 borrows violations of other laws 
and treats them as unlawful practices that the unfair 
competition law makes independently actionable .... 
However, the law does more than just borrow. The 
statutory language referring to any unlawful, unfair 
or fraudulent practice ... makes clear that a practice 
may be deemed unfair even if not specifically pro
scribed by some other law. Because Business and 
Professions Code section 17200 is written in the 
disjunctive, it establishes three varieties of unfair 
competition-acts or practices which are unlawful, or 
unfair, or fraudulent. In other words, a practice is 
prohibited as unfair or deceptive even if not unlaw
ful and vice versa" (internal quotations omitted)). 

[3 8] Bank of Orange County argues that 
plaintiffs' § 17200 claim must be dismissed because 
the complaint fails to plead an "unlawful, unfair or 
fraudulent business act or practice" by Pacific In
land. Count eight clearly incorporates the earlier 
factual allegations supporting counts one through 
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seven, however, and alleges that "[t]he Banks' ac
tions constitute unfair, illegal, and fraudulent busi
ness practices within the meaning of Cal. Bus. & 

. FN106 
Prof. Code sectiOns 17200 et seq." Accord-
ingly, *1144 the court finds that the complaint al
leges unlawful, unfair or fraudulent business acts or 
practices sufficient to survive dismissal under Rule 
12(b )( 6). 

FN106. !d.,~ 163. 

J. Whether The Complaint Adequately Pleads 
Fraudulent Transfer 

The ninth cause of action is brought by Neilson 
pursuant to California's Uniform Fraudulent Trans
fer Act ("CUFTA"), California Civil Code § 3439. 
The claim seeks to avoid and recover intentional 
fraudulent transfers allegedly made by Slatkin with
in the seven years preceding his filing of a bank
ruptcy petition on May 1, 2001. While the claim is 
asserted against Union Bank, Comerica and Imperi
al Management, only Imperial contests its suffi
ciency. Imperial argues that the claim must be dis
missed because Neilson has not and cannot plead 
facts demonstrating that the claim is timely under 
the applicable four-year statute of limitations. 

1. Legal Standards Governing Avoidance Of 
Fraudulent Transfers Under The California Uni
form Fraudulent Transfer Act And 11 U.S.C. § 
544(b) 

A bankruptcy trustee's authority to bring a 
fraudulent transfer claim under the CUFT A derives 
from section 544(b) of the Bankruptcy Code. In re 
Commercial Acceptance Corp., 5 F.3d 535, 1993 
WL 327833, * 3, n. 3 (9th Cir. Aug.27, 1993) 
(Unpub.Disp.) ("Section 544(b), II U.S.C. provides 
that a trustee 'may avoid any transfer of an interest 
of the debtor in property or any obligation incurred 
by the debtor that is voidable under applicable law 
by a creditor holding an unsecured claim.' There is 

no dispute that California's Uniform Fraudulent 
Transfer Act, Cal.Civ.Code § 3439, applies in this 
instance"); Imperial Corp. of America v. Shields, 

No. 92-1003-IEG (LSP), 1997 WL 808628, * 3 
(S.D.Cal. Aug.20, 1997) ("Regarding applicable 
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state law for purposes of Durkin's § 544 claim, 
California and Delaware have both enacted the Uni
form Fraudulent Transfers Act"); Durkin v. Shields, 
No. 92-1003-IEG (LSP), I997 WL 80865I, * 11 
(S.D.Cal. June 5, 1997) ("A trustee may assert 
state-law theories of fraudulent transfer under II 
U.S.C. § 544(b), which permits a trustee to 'avoid 
any transfer of an interest of the debtor in property 
that is voidable under applicable law by an unse
cured creditor with an allowable claim,' " quoting 
I1 U.S.C. § 544(b )). 

Section 544(b) provides, in relevant part, 

"The trustee may avoid any transfer of an interest 
of the debtor in property or any obligation in
curred by the debtor that is voidable under ap
plicable law by a creditor holding an unsecured 
claim that is allowable under section 502 of this 
title or that is not allowable only under section 
502(e) ofthis title." II U.S.C. § 544(b)(l). 

Federal courts generally limit recovery under § 
544(b)(l) to those claims that a creditor of the es
tate could avoid as fraudulent under applicable state 
law. See, e.g., In re Cybergenics Corp., 226 F.3d 
23 7, 243 (3rd Cir.2000) ( "Section 544(b) is the op
erative avoidance power at issue here. Specifically, 
this provision authorizes the avoidance of 'any 
transfer of an interest of the debtor in property or 
any obligation incurred by the debtor that is void
able under applicable law by a creditor holding an 
[allowable] unsecured claim.' ... The avoidance 
power provided in section 544(b) is distinct from 
others because a trustee or debtor in possession can 
use this power only if there is an unsecured creditor 
of the debtor that actually has the requisite non
bankruptcy cause of action"); Sender v. Simon, 84 
F.3d 1299, 1304 (lOth Cir.l996) ("If Mr. Sender is 
bringing claims *1145 belonging to HSA L.P. it
self, we fail to see how he can satisfy § 544(b)'s re
quirements that he establish the existence of an ac
tual unsecured creditor who could avoid the chal

lenged transactions under the applicable law"); Of
ficial Committee of Asbestos Claimants of G-I 
Holding, Inc. v. Heyman, 277 B.R. 20, 35 
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(S.D.N.Y.2002) ("To prevail on any of its avoid

ance claims under § 544(b) the Committee must 
demonstrate that an actual unsecured creditor exists 
who could avoid the Transactions under New York 
law"). 

2. Whether The Complaint Adequately Alleges 
Avoidance Of Fraudulent Transfers Under 11 
u.s.c. § 544(b) 

Neilson alleges that he is bringing the fraudu
lent transfer claim on behalf of the named plaintiffs 
as well as other unnamed unsecured creditors of 
Slatkin. As the complaint states, "[a]t all relevant 
times, the transfers of money from Mr. Slatkin to 
the Banks were voidable under Cal.Civ.Code §§ 
3439.04(a) and 3439.07 by one or more of Mr. 
Slatkin's creditors. These creditors include, but are 

.. d h I . "f"' "FNI07 I . I not hmrte to, t e p amtr 1S. mpena ar-
gues that this allegation is insufficient because, to 
the extent Neilson purports to act on behalf of the 
named plaintiffs, the claim is barred by the relevant 
statute of limitations. It asserts additionally that, to 
the extent the claim is brought on behalf of unse
cured creditors not named in the complaint, it fails 
because the creditors are not identified. The court 
evaluates each proposition in turn. 

FN107. !d.,~ 168. 

a. Unsecured Claims Of Named Plaintiffs 
Imperial argues first that, to the extent 

Neilson's fraudulent transfer claim is brought on 
behalf of plaintiffs named in the complaint, it fails 
because their claims are barred by the relevant stat
ute of limitations. A claim for intentional fraudulent 
transfer under the CUFT A must be brought within 
four years after the transfer was made or, if later, 
one year after the transfer was or reasonably could 
have been discovered by the claimant. In no event 
may an action be commenced later than seven years 
after the date of the transfer. The seven-year reach 
back period is an exception to the four-year statute 
of limitations, and applies only where the claimant 
alleges that he did not discover, and could not reas
onably have discovered, the transfer within the 
four-year period. CAL. CIV. CODE §§ 3439.09(a), 
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(c); Cortez v. Vogt, 52 Cal.App.4th 917, 919, 60 
Cal.Rptr.2d 841 (1997) ("Section 3439.09, subdivi
sions (a) and (b) provide in part that an action by a 
creditor against a debtor for relief against a transfer 
or obligation under the UFT A is extinguished un
less the action is brought 'within four years after 
the transfer was made or the obligation was in
curred.' Section 3439.09, subdivision (a) also 
provides for a longer statute of limitations of one 
year after the transfer was or reasonably could have 
been discovered if the transfer was made with the 
intent to hinder, delay or defraud any creditor. Sec
tion 3439.09, subdivision (c) provides that notwith
standing any other provision of law an action with 
respect to a fraudulent transfer is 'extinguished if 
no action is brought or levy made within seven 
years after the transfer was made or the obligation 
was incurred' "); Monastra v. Konica Business Ma
chines, U.S.A., Inc., 43 Cal.App.4th 1628, 1645, 51 
Cal.Rptr.2d 528 (1996) (same). See also Bresson v. 
C.I.R., 213 F.3d 1173, 1175 (9th Cir.2000) 
("[P]ursuant to California Civil Code § 3439.09(b), 
claims under Section 3439.04(b) of the CUFTA are 
ordinarily 'extinguished' if they have not been 
*1146 brought within four years of the relevant 
fraudulent transfer"). 

[3 9] Imperial contends the claims of the named 
creditor plaintiffs are time-barred because the third 
amended complaint fails to allege that they did not 
know, and could not have discovered, that Slatkin 
was paying their account fees. As a review of the 
pleading reveals, however, it clearly alleges that the 
Banks told investors they were deducting trustee 
fees from the investors' individual accounts, and 
that the investors relied on these representations to 
their detriment. FNI 08 The complaint further al

leges that with the Banks' help, Slatkin concealed 
from his creditors, including plaintiffs, the fact that 
he had transferred money to the Banks within the 
seven-year period.FNl09 Finally, the complaint al

leges that the Banks affirmatively misrepresented to 
Club members that they, and not Slatkin, had trans
ferred money to the Banks for "trustee's fees." 
FN II 0 These allegations sufficiently plead that the 
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creditor plaintiffs did not know of the allegedly 
fraudulent transfers. 

FN108. /d.,~~ 74, 97. 

FN109. /d.,~ 169. 

FN110. /d. 

Imperial next argues that, even if the complaint 
adequately pleads that the named plaintiffs did not 
know of the transfers within the four-year period, 
evidence attached to the complaint demonstrates 
otherwise. Specifically, it points to statements the 
Banks sent to investors that reflect a monthly entry 
for "Cashi Receipt, Reimbursement of Trustee 
F ,FN11Dfid ees. e en ant contends these monthly 
entries show that plaintiffs knew the fees were be
ing paid by Slatkin. While the entries raise a ques
tion of fact regarding plaintiffs' knowledge, the 
court cannot find that such evidence establishes, as 
a matter of law, that plaintiffs knew or should have 
known of the transfers at the time they occurred. 
Additionally, the referenced exhibit reflects only 
that the Neva and Wesley West Foundation re
ceived statements containing such entries. No simil
ar evidence suggesting that other plaintiffs received 
identical statements is presently in the record. For 
this additional reason, the court is unable to find, as 
a matter of law, that the named plaintiffs knew, or 
should have known, of the allegedly fraudulent 
transfers within four years after they were made. 
Accordingly, Imperial's motion to dismiss the claim 
on this basis and to the extent asserted on behalf of 
these creditors is denied. 

FN111. /d., Exh. 7 at 142-146. 

b. Unsecured Claims Of Unidentified Individuals 
Imperial also argues that to the extent plaintiffs 

assert the claims of individuals not joined in this 
suit, Neilson's fraudulent transfer claim fails be
cause the complaint does not identify the creditors 
for whom he purports to act. Plaintiffs do not dis
pute that the complaint does not name these indi

viduals. They argue, however, that this is not re-
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quired at the pleadings stage. 

[40] Federal courts applying fraudulent transfer 
law at the pleading stage generally require that the 
complaint allege the existence of an actual creditor 
holding an allowable unsecured claim who could 
avoid a transfer under applicable state law in the 
absence of a bankruptcy proceeding. XL Sports, 
Ltd. v. Lawler, 49 Fed. Appx. 13, 23, n. 9, 2002 
WL 31260355, * 9, n. 9 (6th Cir. Oct.8, 2002) ("[ 
Section] 544(b) seemingly requires the trustee (or 
debtor in possession) to at least allege the existence 
of an unsecured creditor who could avoid the trans
fer under state law," citing *1147 In re Wintz Cos., 
230 B.R. 848, 859 (8th Cir.BAP1999) ("[I]n order 
to avail himself of the benefits conferred by § 
544(b ), and concomitantly, of the MFT A, the Trust
ee 'must first show that there is an actual unsecured 
creditor holding an allowable unsecured claim 000 

who, under [state] law, could avoid the transfers in 
question.' 000 Thus far, the Trustee has not only 
failed to identify such a creditor, but has failed 
even to allege that such a creditor exists, as he is re
quired to do in order to meet this threshold burden. 
Accordingly, the Trustee presently lacks standing to 
pursue his fraudulent transfer actions")); In re 
Meadowbrook Estates, 246 B.R. 898, 903-04 
(Bankr.E.D.Cal.2000) ("Nor does the complaint 
state a claim for relief under ll U.S.C. § 544. It 

does not assert that any pre-petition transfer is 
avoidable under any of the powers granted to the 
debtor in possession by section 544(a). Nor does 
the complaint allege that a pre-petition transfer 
could be avoided by an actual unsecured creditor 
under applicable non-bankruptcy law as permitted 
by section 544(b )"). 

Courts are divided, however, as to whether a 
complaint must specifically allege the identity of 
the creditor to state a claim under § 544(b). Com
pare Zahn v. Yucaipa Capital Fund, 218 B.R. 656, 
673-74 (D.R.I.I998) ("The Complaint clearly satis
fies the requirements of Rules 8 and 9(b). 000 

Plaintiffs failure to name an existing creditor is of 
no moment, for he is not required to prove his case 
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at this point; his allegation that such a creditor ex
ists suffices"); In re Healthco International, Inc., 
195 B.R. 971, 980 (Bankr.D.Mass.1996) (" ... the 
Trustee alleges he represents 'at least one qualified, 
unsecured creditor holding an allowable unsecured 
claim which existed at the time of the LBO .... ' Un
der the liberal rule of notice pleading, that allega
tion is enough. The Trustee need not name the cred
itor") with In re Sverica Acquisition Corp., Inc., 
179 B.R. 457, 464-65 (Bankr.E.D.Pa.1995) ("In 
support of Count VII the Trustee baldly asserts that 
'[a]t the time of the 1990 leveraged buy-out, an un
secured creditor of the Debtor existed.' ... Proced
urally, this allegation is insufficient to satisfy even 
the minimal pleading requirements of Fed.R.Civ.P. 
8 since it fails to adequately place Defendants on 
notice of whose rights the Trustee is claiming un
der. Such notice is imperative here because the 
Trustee's rights under Code § 544(b) are derivative 
of whatever rights the alleged creditor had under 
state law. It is crucial therefore that Defendants 
have proper notice of the identity of the alleged 
creditor in order that they might confirm or deny 
the validity of that entity's claim"); In re Wings
pread Corp., 178 B.R. 938, 945-46 
(Bankr.S.D.N.Y.1995) ("The specific issue with 
which I must deal is whether the mere allegation of 
various unsecured creditors is sufficient to invoke 
section 544(b), or whether the Trustee must allege 
the existence of a specific unsecured creditor who 
would have standing to bring the action .... The De
fendants contend that the Trustee must name an ac
tual unsecured creditor who would have standing to 
challenge the transfer. I agree. '[B]efore a trustee is 
able to utilize applicable state or federal law re
ferred to in Section 544(b ), there must be an allega
tion and ultimately a proof of the existence of at 
least one unsecured creditor of the Debtor who at 
the time the transfer occurred could have, under ap
plicable local law, attacked and set aside the trans
fer under consideration,' "quoting Schaps v. Bally's 
Park Place, Inc., 58 B.R. 581 (E.D.Pa.1986), aff'd., 

815 F.2d 693 (3d Cir.I987)); In re Tri-Star Techno
logies Co., Inc., 260 B.R. 319, 329, n. 10 
(Bankr.D .Mass.200 1) ( "This Court agrees with 
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those cases which hold that the estate representative 
must identify the existence of a relevant creditor. ... 
Standing is an essential element of a § 544(b) ac
tion ... "). 

*1148 [41] The court finds these latter cases 
more persuasive. Rule 8(a) of the Federal Rules of 
Civil Procedure requires "a short and plain state
ment of the claim showing that the pleader is en
titled to relief." F ED. R. CIV. PROC. 8(a). Rule 
8(a) is designed to ensure that a defendant has fair 
notice of the nature of the claim and of the facts on 
which it is based. Conley, supra, 355 U.S. at 47-48, 
78 S.Ct. 99. See also In re Marino, 37 F.3d 1354, 
1357 (9th Cir.1994) (noting that the federal courts' 
liberal pleading policy "does not justify the conclu
sion that any document filed in a court giving some 
notice of claim satisfies the requirements of the 
Federal Rules"). "Effective pleading ... provide[s] 
the defendant with a basis for assessing the initial 
strength of the plaintiff's claim, for preserving rel
evant evidence, for identifying any related counter
or cross-claims, and for preparing an appropriate 
answer." Grid Systems Corp. v. Texas Instruments 
Inc., 771 F.Supp. 1033, 1037 (N.D.Cal.1991). Un
less Neilson is required to allege specifically the 
identity of the unsecured creditor(s) whose rights 
he is asserting, defendants will have no way to 
"assess[ ] the initial strength of [his] claim, ... pre
serv[e] relevant evidence, ... identify[ ] any related 
counter- or cross-claims, and ... prepar[ e] an appro
priate answer." !d. Accordingly, the court grants 
Imperial's motion to dismiss Neilson's fraudulent 
transfer claim to the extent it relies on the existence 
of unidentified unsecured creditors who could 
avoid the transfers under state law in the absenc.e of 
the bankruptcy proceeding. Neilson may amend to 
identify these creditors, or remove reference to 
them from the complaint. 

K. Whether Plaintiff Fred Ockrim's Claims Are 
Barred By Res Judicata 

Union Bank and the Bank of Orange County 
contend that all of plaintiff Fred Ockrim's claims 
are barred by res judicata. It is undisputed that 
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Ockrim was named as a plaintiff in the first 
amended complaint filed in a related case, 
Christensen v. Union Bank; CV 02-00608 MMM 
(CWx). The court dismissed all claims in the 
Christensen first amended complaint on September 
18, 2002, and directed that the Christensen 
plaintiffs file any amended complaint within twenty 
days of the date of the order. This deadline was 
subsequently extended one week pursuant to stipu
lation of the parties. The Christensen plaintiffs 
timely filed a second amended complaint on Octo
ber 15, 2002. Ockrim, however, did not join the 
second amended complaint. Instead, he withdrew 
from the Christensen case and became a plaintiff in 
this case. Union Bank accordingly moved to dis
miss Ockrim's claims in Christensen pursuant to 
Rule 41 (d) for failure to comply with the court's or
der. The court granted this motion and dismissed 
Ockrim's claims with prejudice on January 8, 2003. 
Union Bank and the Bank of Orange County argue 
that Ockrim's claims in the instant suit are now 
barred by res judicata. 

[42][43] " 'Res judicata, also known as claim 
preclusion, bars litigation in a subsequent action of 
any claims that were raised or could have been 
raised in the prior action.' " Owens v. Kaiser 
Foundation Health Plan, Inc., 244 F.3d 708, 713 
(9th Cir.2001) (quoting Western Radio Servs. Co. v. 
Glickman, 123 F.3d 1189, 1192 (9th Cir.1997)); 
Robi v. Five Platters, Inc., 838 F.2d 318, 321 (9th 
Cir.1988) ("Claim preclusion 'prevents litigation of 
all grounds for, or defenses to, recovery that were 
previously available to the parties, regardless of 
whether they were asserted or determined in the 
prior proceeding,' " quoting Brown v. Felsen, 442 
U.S. 127, 137, 99 S.Ct. 2205, 60 L.Ed.2d 767 
(1979)). The doctrine is applicable whenever there 
is "(1) an identity of claims, (2) a final judgment on 
the merits, and (3) identity or *1149 privity 
between parties." Owens, supra, 244 F.3d at 713; 
Western Radio, supra, 123 F.3d at 1192 (same); 
Robi, supra, 838 F.2d at 324 (same). 

[44] Ockrim's claims against the Bank of Or-
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ange County are not barred by res judicata for the 
simple reason that Bank of Orange County was not, 
and is not, in privity with any of the parties in 
Christensen. The Ninth Circuit has recognized that 
a non-party who has succeeded to a party's interest 
in property is in privity with that party and bound 
by any prior judgment against it. See Tahoe-Sierra 
Preservation Council, Inc. v. Tahoe Regional Plan
ning Agency, 322 F.3d 1064, 1082 (9th Cir.2003) 
("Federal courts have deemed several relationships 
'sufficiently close' to justify a finding of 'privity' 
and, therefore, preclusion under the doctrine of res 
judicata: 'First, a non-party who has succeeded to a 
party's interest in property is bound by any prior 
judgment against the party," quoting In re Schim
mels, 127 F.3d 875, 881 (9th Cir.1997)). Here, the 
third amended complaint alleges that Bank of Or
ange County is the direct successor-in-interest to 
Pacific Inland Bank_FN112 It also alleges that Uni
on Bank is the successor-in-interest to the trust 
business of Imperial Trust. FN 113 The remainder of 

Imperial Trust was merged into Imperial Manage-
FN114 . 

ment. While Bank of Orange County argues 
that Imperial Trust Company is the successor
in-interest to Pacific Inland Bank, the complaint 
does not so allege, and Bank of Orange County of
fers no evidence to support this assertion. Even ac
cepting the truth of the bank's claim, the transfers 
and acquisitions are such that they are is not, 
without more, sufficient to support a finding that 
the Bank of Orange County a privy of Union Bank. 
Thus, Bank of Orange County cannot use affirmat
ively against Ockrim the dismissal with prejudice 
of his claims against Union Bank in the Christensen 

.tFN115 
SUI. 

FN112. !d., ~ 31. 

FN113. !d.,~ 27. 

FN114. !d.,~ 30. 

FN 115. The court does not finally decide 
this issue because the record presently be
fore it concerning the nature of the trans
fers of ownership is incomplete and am-
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biguous. Bank of Orange County may, if it 
is able to demonstrate that it is in privity 
with Union Bank, raise the issue at a later 
point in the proceedings. 

Union Bank, however, can invoke the doctrine 
of res judicata to bar Ockrim's ciaims in this action, 
as all prerequisites to the application of the doctrine 
have been met. First, there was clearly a final judg
ment on the merits in Christensen dismissing all of 
Ockrim's claims with prejudice. Second, this action 
involves the same claims Ockrim asserted in 
Christensen, as well as several new claims that 
Ockrim could have asserted there. Finally, there is 
an identity of parties, as Ockrim was a plaintiff and 
Union Bank a defendant in Christensen, and both 
are parties to the instant suit as well. 

Plaintiffs do not dispute that the prerequisites 
to the application of claim preclusion have been 
satisfied as respects Union Bank. They argue, 
however, that Ockrim's claims against Union Bank 
are not barred by res judicata because Union Bank 
stipulated that Ockrim could be added as a named 
plaintiff in this case. Specifically, plaintiffs cite a 
stipulation regarding a briefing schedule on defend
ants' motions to dismiss the first amended com
plaint signed by all parties, and the order thereon 

. FN116 
entered by the court on October 28, 2002. 
The stipulation provides: 

FN116. Declaration of Christopher 
Casamassima in Support of Plaintiffs Op
positions to Union Bank of California, 
N.A.'s, Comerica Bank-California's, and 
Bank of Orange County's Motions to Dis
miss Plaintiffs Third Amended Complaint 
("Casamassima Dec!."), Exh. 3. 

*1150 " ... In the interest of providing a uniform 
and mutually agreeable briefing schedule on de
fendants' respective motions to dismiss the First 
Amended Complaint, 

1. Plaintiffs' opposition papers to the motions 
filed by defendants on October 25, 2002 shall be 
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filed and served by November 18, 2002. 

2. Defendants' reply papers shall be filed and 
served by December 9, 2002. 

3. The hearing on the motions shall take place on 
J 6 2003 , FN117 . anuary , . 

FN117. Id. 

The stipulation also contains a footnote, which 
states: "Plaintiffs have represented to defendants 
that they would be filing their First Amended Com
plaint ("F AC") simultaneously with the filing of de
fendants' motions on October 25, 2002. Plaintiffs 
further represented that the F AC would be identical 
to the original complaint filed September 5, 2002 
with the exceptions that: (1) a Mr. Fred Ockrim 
would be added as a named plaintiff; and (2) a 
single paragraph would be added describing Mr. 
Ockrim and his relation to the case." FNll 8 

FN118. Id. 

Plaintiffs argue this pleading clearly demon
strates that the Banks stipulated to the joinder of 
Ockrim as a plaintiff in this case, and that they 
waived any res judicata objections they might oth
erwise have to his claims. Union Bank counters that 
the stipulation concerned a briefing schedule for the 
motions to dismiss. Neither interpretation is the 
only reasonable construction that could be given to 
the language of the stipulation. Rather, whether the 
stipulation was intended solely to set forth a brief
ing schedule or also to encompass an agreement re
garding the addition of Ockrim as a plaintiff is un
clear on the face of the document. 

Several factors favor defendants' interpretation 
of the stipulation. The title of the stipulation sug
gests that it memorializes only an agreement re
garding a briefing schedule on the motions to dis
miss, and the bulk of the language found in the stip
ulation addresses this subject. The footnote that dis
cusses Ockrim, moreover, does not directly recite 
Union Bank's agreement to have him added as a 
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plaintiff. It simply memorializes the fact that he 
will be named in the first amended complaint. 

Other aspects of the stipulation, however, argu
ably favor plaintiffs' interpretation. While the foot
note concerning Ockrim's addition as a plaintiff 
does not expressly waive any objections by Union 
Bank, for example, it also does not explicitly assert 
objections. Its silence on the point could be read as 
implicit acquiescence in the amendment described. 
Union Bank clearly knew that Ockrim was one of 
the Christensen plaintiffs. Given this fact, its failure 
to note a specific objection to his joinder as a 
plaintiff could be viewed as significant. Certainly, 
the matter is not entirely unambiguous. 

Plaintiffs assert that Ockrim "never would have 
entered into the stipulation with defendants to join 
the Neilson action as a named plaintiff (and by do
ing so given up his opportunity to file an amended 
complaint in Christensen ) if he believed defend
ants would assert res judicata to bar his claims." 
Union Bank labels this argument illogical, noting 
that Ockrim had already given up his opportunity to 
file an amended complaint in Christensen before he 
sought to join Neilson as a named plaintiff. The 
second amended complaint in Christensen was filed 
on October 16, 2003. Ockrim was not named as a 
plaintiff in that pleading. Union Bank has proffered 
evidence that it was not until October 17, *1151 
2002-one day after Ockrim failed to join the second 
amended complaint in Christensen-that plaintiffs 
sought to add him as a party in this case. Union 
Bank's counsel declares: "The parties met and con
ferred on defendants' motion to dismiss Plaintiffs' 
original complaint on October 17, 2002. This was 
the first time Plaintiffs ... mentioned to Union Bank 
their intent to add Fred Ockrim as a named plaintiff 
in Neilson. It was also the first time Union Bank ... 
heard from ~ny source that Ockrim intended to join 
M .1 , FNI19 0 . h. h . 1ve1 son. 1ven t IS c ronology, Umon 
Bank argues, Ockrim abandoned his Christensen 
claims before plaintiffs ever raised the idea of 
adding him as a plaintiff in Nielson. Plaintiffs do 
not dispute these facts, and proffer no evidence to 
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the contrary. 

FN119. Declaration of Martin Pritikin, '1[6. 

[ 45] While the weight of the evidence currently 
before the court supports Union Bank's position, the 
matter has been raised in the context of a motion to 
dismiss brought pursuant to Rule 12(b)(6). In de
ciding such a motion, the court's review is limited 
to the contents of the complaint, exhibits attached 
thereto and matters that are properly the subject of 
judicial notice. Branch, supra, 14 F.3d at 454; Hal 
Roach Studios, supra, 896 F.2d at 1555, n. 19. 
While the stipulation is the type of court document 
that can be judicially noticed, the parties' intent in 
entering into the stipulation is not. See Jones, 
supra, 29 F.3d at 1553 (court may take judicial no
tice of court documents only for the purpose of re
cognizing "the 'judicial act' that the order repres
ents on the subject matter of the litigation"). This is 
particularly true where the parties dispute the im
port of the agreement memorialized in the stipula
tion and the document is not unambiguous on its 
face. 

While the parties proffer evidence regarding 
the manner in which the stipulation should be inter
preted, the court may not weigh evidence in decid
ing a motion to dismiss. See, e.g., Official Commit
tee of Unsecured Creditors of Color Tile, Inc. v. 
Coopers & Lybrand, LLP, 322 F.3d 147, 158 (2d 
Cir.2003) ("A court's task 'in ruling on a Rule 
12(b )( 6) motion is merely to assess the legal feasib
ility of the complaint, not to assay the weight of the 
evidence which might be offered in support there
of,' " quoting Cooper v. Parsky, 140 F.3d 433, 440 
(2d Cir.l998)); County of Santa Fe, N.M. v. Public 
Service Co. of New Mexico, 311 F.3d 1031, 1035 
(1Oth Cir.2002) (" 'The court's function on a Rule 
12(b )( 6) motion is not to weigh potential evidence 
that the parties might present at trial, but to assess 
whether the plaintiffs complaint alone is legally 
sufficient to state a claim for which relief may be 
granted,' " quoting Miller v. Glanz, 948 F.2d 1562, 
1565 (I Oth Cir.1991)); Baird ex ref. Baird v. Rose, 

192 F .3d 462, 468, n. 6 (4th Cir.1999) ("[I]t is inap-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



290 F.Supp.2d 1101 
(Cite as: 290 F.Supp.2d 1101) 

propriate in addressing the appropriateness of a dis
missal under Rule 12(b)(6) to make a determination 
concerning the weight of the evidence that ulti
mately may be presented in support of these various 
positions,") citing Charles A. Wright & Arthur R. 
Miller, FEDERAL PRACTICE & PROCEDURE,§ 
1356 (2d ed.l990) (explaining that "[t]he purpose 
of a motion under Rule 12(b )( 6) is to test the formal 
sufficiency of the statement of the claim for relief; 
it is not a procedure for resolving a contest about 
the facts or the merits of the case"); Jones v. John
son, 781 F.2d 769, 772, n. 1 (9th Cir.1986) ("[A]ny 
weighing of the evidence is inappropriate on a 
12(b)(6) motion"); Glen Holly Entertainment, Inc. 

v. Tektronix, Inc., 100 F.Supp.2d 1086, 1089 
(C.D.Cal.1999) ("On a motion to dismiss, the Court 
evaluates only the legal sufficiency of a complaint 
*1152 and not the weight of the evidence support
ing it"). 

Since Ockrim has stated cognizable claims 
against Union Bank, and since the court is unable to 
determine, as a matter of law, whether those claims 
are barred by res judicata, it must allow them to 
proceed. Union Bank's motion to dismiss Ockrim's 
claims as barred by res judicata is therefore denied 
without prejudice to its right to renew the argument 
at a later stage of the litigation. 

L. Union Bank's Motion To Strike 
Rule 12(f) provides that a court "may order 

stricken from any pleading any insufficient defense 
or any redundant, immaterial, impertinent, or scan
dalous matter." FED.R.CIV.PROC. 12(f). Motions 
to strike are generally regarded with disfavor be
cause of the limited importance of pleading in fed
eral practice, and because they are often used as a 
delaying tactic. See Lazar v. Trans Union LLC, 195 
F.R.D. 665, 669 (C.D.Cal.2000); Bureerong v. 
Uvawas, 922 F.Supp. 1450, 1478 (C.D.Cal.1996); 
Colaprico v. Sun Micro~ystems, Inc., 758 F.Supp. 
1335, 1339 (N.D.Cal.1991). Given their disfavored 
status, courts often require "a showing of prejudice 
by the moving party" before granting the requested 
relief. Securities and Exchange Commission v. 
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Sands, 902 F.Supp. 1149, 1166 (C.D.Cal.1995) 
(citations omitted). The possibility that superfluous 
pleadings will cause the trier of fact to draw 
"unwarranted" inferences at trial is the type of pre
judice that will support the granting of a motion to 
strike. See Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 
1528 (9th Cir.1993) (holding that the district court 
properly struck lengthy, stale and previously litig
ated factual allegations to streamline the action), 
rev'd. on other grounds, Fogerty v. Fantasy, Inc., 
510 U.S. 517, 114 S.Ct. 1023, 127 L.Ed.2d 455 
(1994). 

[46][47] Ultimately, whether to grant a motion 
to strike lies within the sound discretion of the dis
trict court. Fantasy, supra, 984 F.2d at 1528. In ex
ercising its discretion, the court views the pleadings 
in the light most favorable to the non-moving party 
(see In re 2TheMart.com Securities Litigation, 114 
F.Supp.2d 955, 965 (C.D.Cal.2000)), and resolves 
any doubt as to the relevance of the challenged al
legations in favor of plaintiff. This is particularly 
true if the moving party demonstrates no resulting 
prejudice. Wailua Assocs. v. Aetna Casualty and 
Surety Co., 183 F.R.D. 550, 553-54 (D.Haw.1998) 
("Matter will not be stricken from a pleading unless 
it is clear that it can have no possible bearing upon 
the subject matter of the litigation; if there is any 
doubt as to whether under any contingency the mat
ter may raise an issue, the motion may be denied 
... "). 

Union Bank moves to strike (1) allegations in 
paragraph 90 regarding corporate banking practices 
in general rather than practices of Union Bank in 
particular; (2) allegations in paragraph 102 refer
ring to the Banks' alleged motive as "GREED". The 
court addresses each argument in turn. 

[ 48] Union Bank first seeks to strike the sen
tence in paragraph 90 of the third amended com
plaint that states: "In a world where banks charge 
ever-increasing fees to customers who bounce $10 
checks, Union Bank's actions are all the more 
telling." Union Bank argues that allegations con
cerning the business practices of other banks are 
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immaterial to plaintiffs' specific allegations of mis
conduct in this case. Instead, Union Bank contends, 
they serve no purpose other than to confuse the is
sues and prejudice it. While plaintiffs argue that the 
allegations "are not only true, but it places Union 
Bank's actions into context," they are, in fact, im
material and *1153 unnecessary. Furthermore, they 
serve to prejudice Union Bank since they seek to 
associate it with practices that are not at issue in 
this case. Because the matter is not material to the 
instant dispute and potentially prejudicial, the court 
grants the bank's motion to strike the referenced 
sentence in paragraph 90. 

[ 49] Union Bank also seeks to strike the rhetor
ical question that appears in paragraph 1 02 of the 
third amended complaint-"Why then did the Banks 
lend Mr. Slatkin the hand he needed? The Banks' 
motive: GREED." Union Bank argues this invect
ive does nothing to inform it of the charges it must 
answer, but serves only to inflame and should be 
stricken. While plaintiffs contend the statement is 
true and places Union Bank's motives in context, 
the court agrees with the bank that the allegation is 
unnecessary. Accordingly, Union Bank's motion to 
strike this allegation is also granted. 

III. CONCLUSION 
For the reasons stated, the court grants Comer

ica Bank of California's motion to dismiss the third 
amended complaint with prejudice. The court 
grants with leave to amend (1) the motions of Bank 
of Orange County and Leider to dismiss plaintiffs' 
fraud and negligent misrepresentation claims; and 
(2) Leider's motion to dismiss plaintiffs' claims for 
breach of fiduciary duty and constructive fraud. 
The court grants in part and denies in part (1) Im
perial's motion to dismiss plaintiffs' claim to avoid 
and recover intentional fraudulent transfers using a 
seven-year reach back period; and (2) Leider's mo
tion to dismiss plaintiffs' claims for aiding and 
abetting. Plaintiffs are given leave to amend these 
claims to address the deficiencies noted in this or
der. The court denies (1) the motions of Imperial 
Management, Union Bank, and Bank of Orange 
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County to dismiss plaintiffs' claims for aiding and 
abetting; (2) Bank of Orange County's motion to 
dismiss plaintiffs' claims for breach of fiduciary 
duty, constructive fraud, negligence, and violation 
of Business & Professions Code § 17200; and (3) 
the motions of Union Bank and Bank of Orange 
County to dismiss all claims of plaintiff Fred 
Ockrim with prejudice. Finally, the court grants 
Union Bank's motion to strike the first sentence of 
paragraph 90 and the entirety of paragraph 102. 
Plaintiffs may file an amended complaint within 
twenty days of the date of this order. 

This order disposes of Docket Nos. 138, 141, 
142, 145, 150, 151, 152, 165, 166, 167, and related 
pleadings. 

C.D.Cal.,2003. 
Neilson v. Union Bank of California, N.A. 
290 F.Supp.2d 1101 

END OF DOCUMENT 
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P' 
NORTHERN NATURAL GAS COMPANY OF 

OMAHA, NEBRASKA, et a!., Petitioners, 
v. 

THE SUPERIOR COURT OF FRESNO COUNTY, 
Respondent; NED S. VANDUYNE, Real Party in 

Interest 

Civ. No. 3176. 

Court of Appeal, Fifth District, California. 
December 17, 1976. 

SUMMARY 
A natural gas corporation and its wholly owned 

subsidiary, a propane gas corporation, sought relief 
by mandamus following denial by the superior 
court of their motions to quash service of summons 
on the ground that they were foreign corporations 
not engaged in business in the State of California 
and not otherwise subject to the jurisdiction of the 
California courts. The action against them was by a 
licensee alleging fraud and breach of the license 
agreement by a company, organized and controlled 
by the foreign subsidiary, that manufactured and 
marketed pool chlorination devices. The Court of 
Appeal granted the writ, directing the trial court to 
set aside its order denying the motion of the natural 
gas corporation, and holding that California juris
diction was not established by the mere fact that its 
wholly owned subsidiary might be subject to Cali
fornia jurisdiction. The court further held, however, 
that its foreign subsidiary was subject to such juris
diction in light of evidence showing that it was a 
member of a joint venture engaged in business in 
California through the pool chlorination manufac

turer and marketer as its apent or instrumental
ity.(Opinion by Loring, J., N* with Brown (G. 

A.), P. J., and Gargano, J., concurring.) 

FN* Assigned by the Chairman of the Ju
dicial Council. 

HEADNOTES 
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Classified to California Digest of Official Reports 
(la, lb, lc) Corporations § 53--Foreign Corpora
tions--Subsidiary Subject to California Jurisdiction
-Effect. 

In a breach of contract and fraud action against 
two foreign corporations, the fact that one was the 
wholly owned subsidiary of the other did not render 
the parent corporation subject to California jurisdic
tion even though the subsidiary was so subject, hav
ing engaged with a third corporation in a joint ven
ture in California. There was no showing that the 
parent was a party to or had imputed knowledge of 
such venture; moreover, the parent itself had done 
no intrastate business in California, and, though en
gaged in interstate commerce, was entitled to avoid 
suit in California, having filed its certificate of sur
render more than two years before service in the ac
tion (Corp. Code, § 6504). 

(2) Corporations § 53--Foreign Corporations
-Parent and Subsidiary-- Jurisdiction. 

Jurisdiction of a wholly owned subsidiary does 
not give a court jurisdiction of the parent corpora
tion. 

(3) Corporations § 40--Corporate Liability--Parent 
and Subsidiary. 

A parent corporation is not liable on a contract, 
or for tortious acts, of its subsidiary simply by reas
on of its being a wholly owned subsidiary; some 
other basis of liability must be established. 

(4a, 4b, 4c, 4d, 4e) Corporations § 53--Foreign 
Corporations-- California Jurisdiction--Effect of 
Joint Venture. 

In an action, against a foreign parent and a for
eign subsidiary corporation, by a licensee alleging 
breach of the license agreement and fraud, the sub
sidiary was subject to the jurisdiction of the Cali
fornia courts where there was uncontradicted evid
ence that it had specially organized a third corpora
tion, as its agent, to engage in a joint venture in 

California and where the subsidiary's president was 
also president and chairman of the board of the 
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third corporation and was thus, under the doctrine 
of imputed knowledge, chargeable with knowledge 
of the inducements and representations made by the 
third corporation as to the joint venture relation

ship. 
[See Cai.Jur.3d, Corporations, § 387; Am.Jur.2d, 
Foreign Corporations,§ 347.] 
(5) Agency § 27--Duties of Agents to Principal
-Information. 

An agent is under a duty to inform his principal 
of matters, in connection with the agency, that the 
principal would desire to know about. 

(6) Agency § 30--Liabilities--Imputed Knowledge
-Principal and Subagent. 

The doctrine of imputed knowledge applies in 
the relationship of principal and subagent where the 
latter's employment by the agent is authorized or 
ratified. 

(7) Corporations § 53-~Foreign Corporations
-Subsidiary Used as Agent-- Jurisdiction. 

Where a foreign corporation uses a wholly 
owned subsidiary as a mere agent or instrumentality 
of the foreign parent corporation, then the state may 
exercise jurisdiction over the foreign corporation. 

(8) Agency § 2--Distinctiorts--Alter Ego--Agency. 
Agency and alter ego are two different and dis

tinct concepts. In the case of an alter ego, the court 
pierces the corporate veil; in the case of an agency, 
the corporate identity is preserved but the principal 
is held liable for the acts of its agent. 

(9) Courts § 1 0--Jurisdiction--In Actions for Fraud. 
Where charges of fraud on California citizens 

are involved, jurisdictional principles should be lib
erally construed. 

(10) Mandamus and Prohibition § 27--To Courts
-Quashing Service of Summons--Mandamus. 

When a trial court erroneously denies a motion 
to quash service of summons made on the ground 
that the court has no personal jurisdiction over the 
moving party, mandamus is the appropriate remedy 
to review the erroneous ruling. 
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COUNSEL 

McCormick, Barstow, Sheppard, Coyle & Wayte 
and Michael W. Case for Petitioners. 

No appearance for Respondent. 

Kelly, Leal & Olimpia and Stanley F. Leal for Real 
Party in Interest. *986 

LORING, J. FN* 

FN* Assigned by the Chairman of the Ju
dicial Council. 

Northern Natural Gas Company of Omaha, 
Nebraska, a Delaware corporation (Natural Gas) 
and Northern Propane Gas Company of Minneapol
is, Minnesota, a Delaware corporation (Propane 
Gas) were sued as defendants in respondent court in 
an action filed by Ned S. VanDuyne, (VanDuyne), 
real party in interest. Natural Gas and Propane Gas 
filed motions to quash service of summons on the 
ground that they were foreign corporations not en
gaged directly or indirectly in business in the State 
of California and not otherwise subject to the juris
diction of California. The motions were opposed by 
Van Duyne and were denied by respondent court. 
Natural Gas and Propane Gas sought relief through 
mandamus. We granted an order to show cause. 

We conclude that respondent court correctly 
denied the motion of Propane Gas to quash service 
of summons, but erroneously denied the motion of 
Natural Gas to quash service of summons. A per
emptory writ will be issued accordingly. 

The affidavits in connection with the motion 
before respondent court disclosed the following 
facts with reference to petitioners Natural Gas and 
Propane Gas: 

Facts About Natural Gas Company 
F. Vincent Roach, vice president and general 

counsel of Natural Gas made an affidavit filed in 
respondent court in which he stated that Natural 
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Gas is a Delaware corporation with offices in 
Omaha, Nebraska. It transacts business in certain 
midwestern and southwestern states, the business 
consisting of the operation of a 19 ,990-mile natural 
gas pipeline system in 12 states (excluding Califor
nia), for the distribution of natural gas to 74 utility 
customers in 1,094 communities with a population 
of 5.9 million. These communities are located in 11 
states in the upper midwest. Natural Gas's retail dis
tribution system sells natural gas to residential, 
commercial, industrial and agricultural customers 
in eight states (excluding California). (1a) The affi
davit alleges that the corporation is not qualified to 
*987 do business in the State of California FN1 and 

does not engage in business activities, maintain an 
office or offices, maintain books and records, own 
real property, own tangible personal property, man
ufacture products, perform services, make sales of 
goods, maintain a stock of goods, have full or part 
time salesmen or sales agents offering its products 
for sale, or conduct activities as a member of a part
nership, joint venture or limited partnership, in the 
State of California. 

FN1 Natural Gas was qualified to do busi
ness in California during the period of 
April 22, 1966 to December 18, 1973. 
However, service of process was made 
sometime after March 26, 1976. Under 
California Corporations ·Code section 
6504, where a foreign corporation is en
gaged solely in interstate business, if it 
ceases to do business before service, the 
corporation can avoid suit in this state. (I 

Witkin, Cal. Procedure (2d ed. 1970) Juris
diction, § 110, p. 641; Detsch & Co. v. 
Calbar, Inc. (1964) 228 Cal.App.2d 556 [ 
39 Cal.Rptr. 626].) In the present case, 
there is no allegation of any intrastate 
business by Natural Gas in California at 
any time. Therefore, once Natural Gas 
filed its certificate of surrender on Decem

ber 18, 1973, it was no longer subject to 
the jurisdiction of California courts based 
on its "doing business" in California. 
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Facts About Propane Gas Company 
Gale M. Colburn, vice president of Propane 

Gas filed an affidavit in respondent court in which 
he stated that Propane Gas is a Delaware corpora
tion. It has offices in Minneapolis, Minnesota, and 
transacts business in 21 midwestern and eastern 
states, the business consisting of the operation of 
283 retail and bulk plant propane operations. It 
serves 265,000 customers in the midwest and east
ern United States under the name "Norgas" and it is 
primarily a retail seller of propane gas with whole
sale propane gas purchase and sales operations. As
sociated appliances are also marketed by the cor
poration at its retail outlets. It employs approxim
ately 1,600 people throughout its area of service. 
The affidavit alleged that the corporation is not 
qualified to do business in the State of California 
and does not maintain an office or offices, maintain 
books and records, own real property, own tangible 
or intangible property, manufacture products, per
form services, make sales of goods, maintain a 
stock of goods, have full or part time salesmen or 
sales agents, or conduct activities as a member of a 
partnership, joint venture or limited partnership, in 
the State of California. 

The lawsuit pending before respondent court 
arose out of a "license agreement" between Van 
Duyne and Geni-Chlor International, Inc., a 
Delaware corporation (Geni-Chlor) dated April 12, 
1974, which VanDuyne claimed had been breached 
to his damage. Van Duyne also alleged a cause of 
action for fraud against the defendants. The corpor
ate*988 identity of Geni-Chlor as disclosed by such 
affidavits in support of the motion and in opposi
tion of the motion may be briefly summarized as 
follows: 

Facts About Geni-Chlor 
The forerunner of Geni-Chlor was S. K. & A. 

Development Corporation. In 1970, Mr. Dan Tuck
er purchased S. K. & A. and commenced work to 
manufacture and market pool chlorination devices. 
Mr. Tucker's intention was to develop a pool purifi
er/chlorination unit operating on a principle of elec-
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trolysis. After a period of testing, Mr. Tucker be
came satisfied with the unit and in early 1972 began 
to market the unit in the Concord, California area 
through Damoto Products, Incorporated. Also in 
1972, S. K. & A. became associated with Interna
tional Consolidated Industries of Oakland, Califor
nia, for the purpose of developing a national mar
keting program. 

On December 18, 1972, Geni-Chlor was 
formed under the laws of Delaware. On January 4, 
1973, Geni-Chlor acquired the assets of S. K. & A. 
Geni-Chlor maintains offices and a manufacturing 
plant in Concord, California, and has a designated 
agent to receive service of process in California. 

Geni-Chlor is a subsidiary of Propane Gas, 
which in turn is a wholly owned subsidiary of Nat
ural Gas. FNl 

FN2 A "subsidiary corporation" is defined 
in California Corporations Code section 
118: 

"If a corporation, domestic or foreign, has 
power either directly or indirectly or 
through another corporation or series of 
other corporations, domestic or foreign, to 
elect a majority of the directors of another 
corporation, domestic or foreign, any of 
the corporations having controlling power 
is a 'holding corporation' in its relation to 
any corporation which it so controls, and 
any corporation which is subject to such 
control is a 'subsidiary' corporation in its 
relation to any such controlling corpora
tion." 

Darwin A. Larson is both president of Propane 

Gas and the president and chairman of the board of 
Geni-Chlor. Stephen Sulentic and Calvin Forbes are 
both directors of Geni-Chlor and officers of Pro
pane Gas. Mr. Sulentic is also a director of Propane 
Gas. 

In a bulletin entitled "The Geni-Chlor Story," 
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issued by Geni-Chlor to its distributors, the distrib
utors were informed that Geni-Chlor and Propane 
Gas had in 1972 entered into a joint venture agree
ment to build and market the Geni-Chlor pool puri
fier. Propane Gas was already a*989 distributor of 
Geni-Chlor, marketing Geni-Chlor pool purifiers on 
the west coast of Florida. 

Also in the bulletin entitled "The Geni-Chlor 
Story," reference was made to Natural Gas and its 

financial position and that of its subsidiaries, in
cluding the fact that Natural Gas was traded on the 
New York Stock Exchange. 

In another bulletin entitled "Selling the Com
pany," it is stated that on December 18, 1969, Geni
Chlor became associated with Propane Gas, a 
wholly owned subsidiary of Natural Gas. Also, in 
November of 1974, Propane Gas bought controlling 
interest in Geni-Chlor. The same bulletin gives the 
following model question and answer from a sales 
training manual circulated among Geni-Chlor dis
tributors: 

"'Objection No. 6: How do I know your com
pany [Geni-Chlor] will be around when a part goes 
bad? 

"'Answer: ... First, let me reemphasis [sic] the 
credibility of Northern Natural Gas. This company 
has been in business for many years. I think it is 
quite safe to state that they are going to be around 
for a good many more years. 

"'As far as Geni-Chlor International is con
cerned, they have been operating successfully for 
about 5 years, and of course, they are owned by 
Northern Natural Gas."' 

In his affidavit in opposition to the motion Van 
Duyne stated: 

"Employees of Geni-Chlor International, Inc., 
including J. Michael Walker who is vice president 
and general manager of Geni-Chlor and a member 

of the board of directors of Geni-Chlor, induced me 
to enter into the licensing contract attached to my 
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complaint by informing me that Geni-Chlor Inter
national and Northern Propane Gas Company had 
iq 1972 entered into a joint venture agreement to 
both build and market the Geni-Chlor pool purifier. 
That as of this time (April, 1974) Northern Propane 
Gas Company held an option to purchase virtually 
all of the Geni-Chlor stock; that the defendant 
Northern Gas Company was standing behind Geni
Chlor; that the Northern Natural Gas companies 
were large and financially solvent companies listed 
on the New York Stock Exchange and that as ali
censee with Geni-Chlor, I could rely*990 upon the 
money and prestige of the Northern Gas companies. 
At this time and in this regard, I was supplied with 
the Geni-Chlor Story, which is marked Exhibit A 
and attached hereto and incorporated herein. 

"The consolidated financial position of North
ern Natural Gas and its subsidiary companies, re
ferred to in the 'Geni-Chlor Story,' were also sup
plied to me at this time so that I might appreciate 
the significant financial backing upon which I 
might expect to rely. The attached 'Geni-Chlor 
Story' also makes reference to the joint venture re
lationship between Geni-Chlor International and 
Northern Propane Gas Company." 

At another point in his affidavit, Van Duyne 

stated: 

"At many sales meetings I was advised, as 
were other licensees in California to establish 'cred
ibility' of the product by making people aware· of 
the financial position, status and 'credibility' of 
Northern Propane Gas Company and of Northern 
Natural Gas Company. This advice was received by 
me from employees of Geni-Chlor who were oper
ating under the direction and control of Mr. Lars 
Larson, who at all times was president of Geni
Chlor, chairman of its board of directors and also 
president ofNorthern Propane Gas Company. 

"Northern Propane Gas Company was thereby 
aware of the inducements and representations made 
as to its responsibility for the product sold by its 
subsidiary." 
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A bulletin from Geni-Chlor instructs its distrib
utors not to associate the Geni-Chlor name with 
Propane Gas or Natural Gas in their marketing pro
grams. Any such advertising was not to be made 
without the written authorization of Geni-Chlor 
who, in turn, was to have the written permission of 
Natural Gas. However, the distributors were also 
informed that Geni-Chlor was working with Pro
pane Gas and Natural Gas to establish such an ad
vertising policy, and that they would be notified 
when Geni-Chlor received authorization. 

The allegations of the Van Duyne affidavit 
were not specifically denied. 

Discussion 
The propriety of the denial of the motion to 

quash service of summons is readily disposed of in
sofar as Natural Gas is concerned. Natural Gas, 
*991 a foreign corporation not engaged in business 
in California, was at most only a parent of Propane 
Gas, its wholly owned subsidiary. Regardless of 
whether or not Propane Gas was subject to the jur
isdiction of California, it is clear that Natural Gas 
was not merely because Propane Gas was its wholly 
owned subsidiary. (2) It is well established that jur
isdiction of a wholly owned subsidiary does not 
give a court jurisdiction of the parent corporation. ( 
Watson's Quality Turkey Products, Inc. v. Superior 
Court (1974) 37 Cal.App.3d 360, 364 [ 112 
Cal.Rptr. 345]; Westinghouse Electric Corp. v. Su
perior Court (1976) 17 Cal.3d 259, 274 [ 131 
Cal.Rptr. 231, 551 P.2d 847]; Cannon Mfg. Co. v. 
Cudahy Packing Co. (1925) 267 U.S. 333, 336-338 
[69 L.Ed. 634, 642-643, 45 S.Ct. 250]; 1 Witkin, 
Cal. Procedure (2d ed. 1970) Jurisdiction, § 106, 
pp. 636-637; Code Civ. Proc., § 410.10 (com.); 
Rest.2d Conf. of Laws,§ 52, com. b.) 

(3) A parent corporation is not liable on the 
contract or for the tortious acts of its subsidiary 
simply because it is a wholly owned subsidiary. 
Some other basis of liability must be established. " 
Stock ownership alone is not enough." (6 Witkin, 
Summary of Cal. Law (8th ed. 1974) Corporations, 
§ 11, p. 4323 (italics in original).) 
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(lb) Natural Gas therefore was not subject to 
the jurisdiction of California courts solely by reas
on of the fact that Propane Gas was its wholly 
owned subsidiary. We can find no other basis for 
jurisdiction. The trial court therefore committed er
ror in refusing to grant the motion of Natural Gas to 
quash service of summons. A peremptory writ will 
therefore issue as to Natural Gas. 

(4a) The motion of Propane Gas to quash ser
vice of summons presents a different problem. 
There was uncontradicted evidence before the trial 
court that Geni-Chlor had been specially organized 
to carry out a joint venture association with Pro
pane Gas. In his affidavit in opposition to the mo
tion of Propane Gas to quash service of summons,. 
Van Duyne stated: "Employees of Geni-Chlor In
ternational, Inc., including J. Michael Walker who 
was vice president and general manager of Geni
Chlor and a member of the board of directors of 
Geni-Chlor induced me to enter into the licensing 
contract attached to my complaint by informing me 
that Geni-Chlor International and Northern Propane 
Gas Company had, in 1972, entered into a joint 
venture agreement to both build and market the 
Geni-Chlor pool purifier." (Italics ours.)*992 

Bearing in mind the contents of the document 
entitled "The Geni-Chlor Story" and the fact that 
Darwin A. Larson, the president and chairman of 
the board of Geni-Chlor was also the president of 
Propane Gas, the trial court was entitled to con
clude that Propane Gas was aware of the represent
ations by Geni-Chlor, particularly where the con
tents of the affidavit of Van Duyne were not denied 
at the time of the hearing on the motion of Propane 
Gas to quash service of summons. 

Petitioners argue that the statement m Van 
Duyne's affidavit: "Northern Propane Gas Com
pany was thereby. aware of the inducements and 
representations made as to its responsibility for the 
product sold by its subsidiary" is pure speculation 
by Van Duyne not supported by competent evid
ence. Petitioners make a like argument regarding 
statements in VanDuyne's affidavit that Geni-Chlor 
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did various acts with "the obvious approval of the 
parent corporation." These arguments by petitioners 
disregard the legal principle of imputed knowledge. 

Under the doctrine of imputed knowledge, Lar
son, as president and chairman of the board of 
Geni-Chlor, was chargeable with knowledge of the 
statements, representations, acts and conduct of the 
employees of Geni-Chlor. In 1 Witkin, Summary of 
California Law (8th ed. 1973) Agency and Employ
ment, section 139, page 743, this elemental rule is 
stated as follows: 

(5) "An agent is under a duty to inform his 
principal of matters in connection with the agency 
which the principal would desire to know about. ( 
Rest.2d, Agency § 381.) Even if he fails to do so, 
the principal will in most cases be charged with 
such notice. 'As against a principal, both principal 
and agent are deemed to have notice of whatever 
either has notice of, and ought, in good faith and 
the exercise of ordinary care and diligence, to com
municate to the other.' (C.C. 2332; see Rest.2d, 
Agency §§ 268, 272, 275, and Appendix, Rep. 
Notes, pp. 441, 446, 454, 461, 471, 475; Davis v. 
Local No. 11, Int. Brotherhood, etc. (1971) 16 
Cal.App.3d 686, 695, 94 C.R. 562; Capron v. Cali
fornia (1966) 247 Cal.App.2d 212, 231, 55 C.R. 
330; BAil (5th ed.) No. 8.21 [knowledge of defect
ive or dangerous condition of premises]; 4 
A.L.R.3d 224 [imputation where agent acts for both 
parties to transaction]; 3 Am.Jur.2d, Agency § 273 
et seq.) 

"The court in Columbia Pictures Corp. v. De
Toth (1948) 87 Cal.App.2d 620, 630, 197 P.2d 580, 
explained the doctrine of imputed knowledge as 
follows: 'The fact that the knowledge acquired by 
the agent was not*993 actually communicated to 
the principal ... does not prevent operation of the 
rule .... The agent may have been guilty of a breach 
of duty to his principal, yet the knowledge has the 
same effect as to third persons as though his duty 
had been faithfully performed. The agent acting 
within the scope of his authority, is, as to the mat

ters existing therein during the course of the 
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agency, the principal himself. ... This rule of law is 
not a rebuttable presumption. It is not a presump
tion at all."' 

(4b) Inasmuch as Larson was president and 
chairman of the board of Geni-Chlor and also pres
ident of Propane Gas, we think that Propane Gas 
was also chargeable with the same imputed know
ledge that Larson was chargeable with as president 
of Geni-Chlor. (6) It is well established that the 
doctrine of imputed knowledge applies in the rela
tionship of principal and subagent where the latter's 
employment by the agent is authorized or ratified. ( 
Trane Co. v. Gilbert (1968) 267 Cal.App.2d 720, 
727 [ 73 Cal.Rptr. 279].) 

(4c) It would be unreasonable for the trial court 
to conclude that Larson as president of Geni-Chlor 
was chargeable with imputed knowledge of repres
entations made by employees of Geni-Chlor to Van 
Duyne, but that Larson as president of Propane Gas 
had no such knowledge. The trial court had a right 
to conclude that Propane Gas as stockholder of 
Geni-Chlor elected Larson president of Geni-Chlor 
so that Larson as president of Propane Gas would 
be fully aware of what its wholly owned subsidiary 
was doing. 

In view of the affidavit of VanDuyne and the 
other evidence in the case, the trial court could 
properly conclude therefore that Propane Gas or
ganized and used Geni-Chlor as an instrumentality 
or agent to carry out a joint venture agreement in 
which Propane Gas was one of the joint venturers. 
The representations which Geni-Chlor made with 
imputed knowledge and consent of its president and 
chairman of its board of directors Darwin A. Lar
son, and therefore with the imputed knowledge and 
consent of Propane Gas of which Larson was also 
president, was tantamount to a representation that 
Propane Gas would be liable for Geni-Chlor's debts 
which it would be as a matter of law if there was a 
joint venture agreement as alleged in the uncontra
dicted declarations of VanDuyne. We hold that that 
conclusion was legally permissible by the trial 
court where the Van Duyne affidavit was not con-
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tradicted. If the statements were untrue, Propane 
Gas at least had a duty to file a contradicting affi
davit.*994 

(7) The principle is well established that where 
a foreign corporation uses a wholly owned subsidi
ary as a mere agent or instrumentality of the foreign 
parent corporation, then the state may exercise jur
isdiction over the foreign corporation. (6 Witkin, 
Summary of Cal. Law (8th ed. 197 4) Corporations, 
§ 11, p. 4323.) (8) Agency and alter ego are two 
different and distinct concepts. In the case of an al
ter ego, the court pierces the corporate veil. In the 
case of an agency the corporate identity is pre
served but the principal is held liable for the acts of 
its agent. ( 4d) Here, in view of the fact that Larson 
was the president of Propane Gas and president and 
chairman of the board of Geni-Chlor, the court was 
justified in holding Propane Gas responsible for the 
declarations by Geni-Chlor that it had been formed 
to carry out a joint venture relationship with Pro
pane Gas especially where Propane Gas has not 
seen fit to deny the allegations. Gale M. Colburn, 
vice president of Propane Gas, filed an affidavit 
which as a conclusion of law stated inter alia that 
Propane Gas was not a member of a partnership 
joint venture or limited partnership in California, 
but the specific declarations of Van Duyne in his 
affidavits were not denied. As a conclusion of law, 
the court was entitled to disregard the Colburn 
statement. At most, Colburn's affidavit merely cre
ated a conflict in the evidence which was impliedly 
resolved against Propane Gas by the trial court. The 
detailed statements by Van Duyne supported by 
some documentary evidence are certainly more per
suasive than the legal conclusion by Colburn. We 
are bound by the trial court's implied resolution of 
this conflict in favor of the real party in interest 
where there was evidence to support it which there 

was. 

It is likewise true that Geni-Chlor issued a bul
letin to its distributors not to associate the name of 
Geni-Chlor with Propane Gas or Natural Gas m 
marketing operations. Since the bulletin refers to 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



64 Cal.App.3d 983, 134 Cal.Rptr. 850 
(Cite as: 64 Cal.App.3d 983) 

marketing operations, the trial court had a right to 
interpret this bulletin as relating to the relationship 
between Geni-Chlor and the general public. By its 
own terms it did not relate to the relationship 
between Geni-Chlor and Geni-Chlor's distributors 
such as Van Duyne. Even interpreting the bulletin 
in the light most favorable to Propane Gas merely 
creates a conflict in the evidence which was re
solved against Propane Gas. 

(1c) The doctrine of imputed knowledge does 
not apply to Natural Gas because there is no com
parable showing that the president of Natural Gas 
was the president of Propane Gas. In any event, 
even Van Duyne does not claim that anybody rep
resented to him that Natural Gas was a party to any 
joint venture relationship with Geni-Chlor.*995 

(4e) We note also that in the case at bar, Van 
Duyne complains that Geni-Chlor perpetrated a 
fraud on California citizens and that Geni-Chlor 
submitted to an injunction in a proceeding insti
tuted by the district attorney enjoining certain al
leged fraudulent conduct and false representations. 
Obviously such issue is not before us on the merits 
and we express no opinion other than to note that 
fraud was an issue in the case before respondent 
court. In Empire Steel Corp. v. Superior Court 
(1961) 56 Cal.2d 823, 833 [ 17 Cal.Rptr. 150, 366 
P.2d 502], the court said: 

"Such [fraudulent] conduct allegedly resulting 
in harm to persons doing business in this state may 
be considered as a factor to be weighed in determ
ining whether Empire is subject to jurisdiction in 
the pending action .... " 

"Furthermore, this jurisdiction has a manifest 
interest in providing a forum for local creditors in
jured by alleged frauds effected through a Califor
nia subsidiary." 

Quoting from another case, the court in Empire 
Steel said: "'The essential thing is merely whether 
the corporations are present within the state, wheth
er they operate through an independent contract, 
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agent, employee or in any other manner."' ( Jd. at p. 
835.) (Italics by the court.) 

Propane Gas is subject to the jurisdiction of 
California courts not because Geni-Chlor is its 
wholly owned subsidiary, but because there was 
evidence before respondent court upon which it 
could base an implied finding that Propane Gas was 
a member of a joint venture which was engaged in 
business in California through Geni-Chlor not as an 
alter ego, but as its agent or instrumentality. (9) 
Where charges of fraud on California citizens are 
involved, jurisdictional principles should be liber
ally construed and interpreted in order to accom
plish substantial justice for California citizens. 

We conclude therefore that the trial court prop
erly denied the motion of Propane Gas to quash ser
vice of summons upon it. 

(10) When a trial court erroneously denies a 
motion to quash service of summons made on the 
ground that the court has no personal jurisdiction 
over the moving party, mandamus is the appropriate 
remedy to review the erroneous ruling. ( Owens v. 
Superior Court ( 1959) 52 Cal.2d 822, 827 [ 345 
P.2d 921, 78 A.L.R.2d 388]; 5 Witkin, Cal. Proced
ure (2d ed. 1971) Extraordinary Writs,§§ 85, 187, 
pp. 3859, 3946.) The petition*996 here was filed 
within the time allowed by law as extended by the 
trial court. (Code Civ. Proc., § 418.10.) 

The order to show cause heretofore issued 
herein is discharged and set aside insofar as it 
relates to Propane Gas. 

Let a peremptory writ of mandate issue direct
ing respondent court to vacate and set aside the 
denial of the motion of Natural Gas to quash ser
vice of summons on it and to grant such motion. 

Brown (G. A.), P. J., and Gargano, J., concurred. 

Cal.App.S.Dist. 
Northern Natural Gas Co. v. Superior Court 
64 Cal.App.3d 983, 134 Cal.Rptr. 850 
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H 

United States Court of Appeals, 
Ninth Circuit. 

REDEVELOPMENT AGENCY OF the CITY OF 
STOCKTON, Plaintiff-Appellee-Cross-Appellant, 

v. 
BNSF RAILWAY COMPANY; Union Pacific 

Railroad Company, Defendants-Appellants-Cross 
Appellees. 

Redevelopment Agency of the City of Stockton, 
Plaintiff-Appellee-Cross-Appellant, 

v. 
BNSF Railway Company; Union Pacific Railroad 

Company, Defendants-Appellants-Cross A p
pellees. 

Redevelopment Agency of the City of Stockton, 
Plaintiff-Appellee-Cross-Appellant, 

v. 
BNSF Railway Company; Union Pacific Railroad 

Company, Defendants-Appellants-Cross Ap
pellees. 

Nos. 09-16585,09-16739,09-17640. 
Argued and Submitted Feb. 14, 2011. 

Filed June 28, 2011. 

Background: City redevelopment agency filed 
state court action against railroads to recover costs· 
incurred in remediating petroleum contamination of 
property. After removal, the United States District 
Court for the Eastern District of California, John A. 
Mendez, J., 2007 WL 1793755, granted in part and 
denied in part agency's motion for summary judg
ment. Parties filed cross-appeals. 

Holdings: The Court of Appeals, Tallman, Circuit 
Judge, held that: 
(1) railroads' installation of underground french 
drain to remove water from roadbed did not ·create 

nuisance; 
(2) railroads were not liable for nuisance as pos

sessors of property when contamination occurred; 
and 

(3) railroads were not liable under California's Po
lanco Act; 
(4) doctrine of equitable conversion did not render 
railroads equitable owners of property; and 
(5) railroads' easement over property did not render 
them owners of property under Polanco Act's CER
CLA provision. 

Affirmed m part, reversed m part, and re
manded. 

West Headnotes 

[1] Federal Courts 170B €;=776 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
l70BVIII(K) I In General 

170Bk776 k. Trial de novo. Most Cited 
Cases 

Court of Appeals reviews de novo district 
court's ruling on cross-motions for summary judg
ment. 

[2) Nuisance 279 €;=1 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279kl k. Nature and elements of private 
nuisance in general. Most Cited Cases 

Nuisance 279 €;=4 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k4 k. Nature and extent of injury or 
danger. Most Cited Cases 

Under California law, to qualify as nuisance, 

interference must be both substantial and unreason
able. 
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[3] Nuisance 279 €:=2 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k2 k. Intent. Most Cited Cases 

Nuisance 279 €;=4 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k4 k. Nature and extent of injury or 
danger. Most Cited Cases 

Under California law, intentional but not un
reasonable act can give rise to nuisance liability if it 
creates unreasonable interference. 

[4) Nuisance 279 €:=9 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Nuisance 279 €:=10 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k1 0 k. Persons continuing nuisance. 
Most Cited Cases 

Under California law, if property owners did 
not create or assist in creation of nuisance, they can 
only be held liable if they acted unreasonably as 
possessors of property in failing to discover and 
abate nuisance. 

[5) Nuisance 279 €:=9 

279 Nuisance 
2791 Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Under California law, nuisance liability does 
not necessarily hinge on whether defendant owns, 
possesses, or controls property, nor on whether he 
is in position to abate nuisance; critical question is 
whether defendant created or assisted in creation of 
nuisance. 

[6) Nuisance 279 €:=9 

279 Nuisance 
2791 Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Railroads 320 €:=108 

320 Railroads 
320VI Construction, Maintenance, and Equip

ment 
320k1 06 Waters and Water Courses 

320k1 08 k. Ditches, culverts, and bridges. 
Most Cited Cases 

Water Law 405 €:=1126 

405 Water Law 
405IV Groundwater: Subterranean and Percolat

ing Waters 
405k1125 Pollution 

405k1126 k. In general. Most Cited Cases 
Under California law, railroads' installation of 

underground french drain to remove water from 
roadbed did not create nuisance, even though petro
leum spilled at nearby industrial site migrated onto 
neighboring property via drain, contaminating soil 
and groundwater, where railroads did not spill pet
roleum or otherwise release it into environment, 
and did not affirmatively direct its flow or know
ingly permit it to migrate into drain. 

[7] Nuisance 279 €:=9 
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279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Under California law, passive but-for causation 
is not sufficient for nuisance liability to attach; con
duct cannot be said to create nuisance unless it act
ively or knowingly generates or permits specific 
nuisance condition. 

[8] Nuisance 279 C=9 

279 Nuisance 
279I Private Nuisances 

279I(A) Nature of Injury, and Liability 
Therefor 

279k9 k. Persons creating or causing nuis
ance. Most Cited Cases 

Railroads 320 C=108 

320 Railroads 
320VI Construction, Maintenance, and Equip

ment 
320k106 Waters and Water Courses 

320k1 08 k. Ditches, culverts, and bridges. 
Most Cited Cases 

Water Law 405 C=1126 

405 Water Law 
405IV Groundwater: Subterranean and Percolat

ing Waters 
405kl125 Pollution 

405k1126 k. In general. Most Cited Cases 
Under California law, railroads had no duty to 

inspect subsurface of property for contamination, 
and thus were not liable to subsequent owner for 
nuisance as possessors of property when soil and 
groundwater contamination occurred, even though 
property was near potential source of hazardous 
waste, and railroads had contractual obligation to 
maintain railroad tracks and drainage, where there 
was no evidence that they had actual knowledge of 

contamination while they were in possession of 
property or that they failed to properly maintain 
drains, and contamination was not discovered by 
any subsequent owner or possessor of land until ex
cavation began sixteen years after railroads sold it. 
Restatement (Second) of Torts§ 839. 

[9] Environmental Law 149E C=445(1) 

149E Environmental Law 
149EIX Hazardous Waste or Materials 

149Ek436 Response and Cleanup; Liability 
149Ek445 Persons Responsible 

149Ek445(1) k. In general. Most Cited 
Cases 

Under California law, railroads were not liable 
under Polanco Act for petroleum contamination of 
property owned by city redevelopment agency, 
even though petroleum was channeled onto prop
erty by underground french drain installed by rail
roads to remove water from roadbed, where petro
leum originated from another site, and railroads 
were unaware of petroleum spill. West's 
Ann.Cal.Health & Safety Code § 25323.5; West's 
Ann.Cal.Water Code § 13304(a). 

[10] Equitable Conversion 149T ~110 

149T Equitable Conversion 
149Tk109 Conveyances and Contracts 

149Tk 110 k. In general. Most Cited Cases 

Equitable Conversion 149T C=112 

149T Equitable Conversion 
149Tk 109 Conveyances and Contracts 

149Tk112 k. Time of conversion. Most Cited 
Cases 

Under California law, doctrine of "equitable 
conversion" generally provides that when valid ex
ecutory land sales contract is entered into, pur
chaser becomes equitable owner of land. 

[11] Vendor and Purchaser 400 C=22 

400 Vendor and Purchaser 
400I Requisites and Validity of Contract 
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400k20 Written Contracts 

400k22 k. Description of property. Most 
Cited Cases 

Under California law, essential requirement for 
valid land sales contract is that it contain descrip
tion of land to be conveyed. 

[12] Environmental Law 149E €:=445(1) 

149E Environmental Law 
149EIX Hazardous Waste or Materials 

149Ek436 Response and Cleanup; Liability 
149Ek445 Persons Responsible 

149Ek445(1) k. In general. Most Cited 

Cases 

Equitable Conversion 149T €:=110 

149T Equitable Conversion 
149Tkl09 Conveyances and Contracts 

149Tkll0 k. In general. Most Cited Cases 
Under California law, doctrine of equitable 

conversion did not render railroads equitable own
ers of property upon execution of agreement to re
locate existing railroad track from proposed inter
change site to nearby state-owned parcel, and thus 
did not subject railroads to liability under Polanco 
Act's CERCLA provision for petroleum contamina
tion of property, where agreement did not describe 
how wide or extensive rights-of-way were, or indic
ate that state intended to convey fee simple interest 
to railroads. Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 1980, § 

107(a), 42 U.S.C.A. § 9607(a); West's 
Ann.Cal.Health & Safety Code § 33459(h). 

[13] Environmental Law 149E €:=445(1) 

149E Environmental Law 
149EIX Hazardous Waste or Materials 

149Ek436 Response and Cleanup; Liability 
149Ek445 Persons Responsible 

149Ek445(1) k. In general. Most Cited 
Cases 

Railroads' easement over property did not 
render them owners of property, and thus did not 

subject railroads to liability pursuant to California's 
Polanco Act's CERCLA provision for petroleum 
contamination of property, even though petroleum 
spilled at nearby industrial site migrated onto 
neighboring property via underground french drain 
installed by railroads to remove water from road
bed, where petroleum spill was unrelated to rail
roads' use of easement, and drain was not installed 
or operated for any purpose related to petroleum 
contamination. Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 1980, § 
107(a), 42 U.S.C.A. § 9607(a); West's 
Ann.Cal.Health & Safety Code § 33459(h). 

*670 Morgan Gilhuly (argued), John F. Barg, Don
ald Sobelman, Barg Coffin Lewis & Trapp, LLP, 
San Francisco, CA, for defendants-appel
lants-cross-appellees BNSF Railway Company and 
Union Pacific Railroad Company. 

William D. Brown (argued), Scott E. Patterson, 
Christine J. Gracco, Brown & · Winters, 
Cardiff-by-the-Sea, CA, for plaintiff-ap-
pellee-cross-appellant Redevelopment Agency of 
the City of Stockton. 

Kevin M. Fong, Margaret Rosegay, Pilsbury Win
throp Shaw Pittman LLP, San Francisco, CA, for 
amicus curiae California Council for Environmental 
and Economic Balance. 

Benjamin G. Shatz, Fred L. Main, Manatt, Phelps 
& Phillips, LLP, Los Angeles, CA, for amicus curi
ae California Chamber of Commerce. 

Appeal from the United States District Court for the 
Eastern District of California, John A. Mendez, 
District Judge, Presiding. D.C. No. 
2:05-cv-02087-JAM-JFM. 

*671 Before: M. MARGARET McKEOWN FN* 

and RICHARD C. TALLMAN* Circuit Judges, and 
ARTHUR J. TARNOW,FN * Senior District 

Judge. 
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FN* Due to the death of the Honorable 
David R. Thompson, the Honorable M. 
Margaret McKeown, United States Circuit 
Judge for the Ninth Circuit, was drawn to 
replace him. Judge McKeown has read the 
briefs, reviewed the record, and listened to 
the audio recording of oral argument held 
on February I4, 2011. 

FN** The Honorable Arthur J. Tarnow, 
Senior United States District Judge for the 
Eastern District of Michigan, sitting by 
designation. 

OPINION 
TALLMAN, Circuit Judge: 

Appellants BNSF Railway Company and Uni
on Pacific Railroad Company ("the Railroads") 
formerly maintained railroad tracks on a parcel of 
land in Stockton, California, that was contaminated 
by petroleum. The petroleum was spilled at a 
nearby industrial site and migrated onto the prop
erty via an underground french drain the Railroads 
had installed in order to remove water from the 
roadbed. We consider whether the Railroads are li
able for the contamination of the property under the 
law of nuisance or under California's Polanco Re
development Act ("Polanco Act"), Cal. Health & 
Safety Code § 33459 et seq. We hold that they are 
not. 

There is no evidence that the Railroads actively 
or knowingly caused or permitted the contamina
tion as required for nuisance liability and liability 
under the Polanco Act's Water Code provision. Nor 
were the Railroads "owners" of the property under 
the Polanco Act's CERCLA provision when the 
contamination occurred. Because the record estab
lishes no genuine issue of material fact as to the 
Railroads' liability, the Railroads are entitled to 

summary judgment. Therefore, we need not reach 
any of the damages issues on appeal or cross-ap
peal. 

I 

In 1968, in order to make room for the con
struction of a freeway interchange between Inter
state 5 and State Highway 4 in Stockton, California, 
the State of California entered into a contract ("the 
Agreement") with several railroad companies, pre
decessors-in-interest to the Railroads, to relocate 
existing railroad track from the proposed inter
change site to a nearby State-owned parcel ("the 
Property"). Under the Agreement, the Railroads 
planned and approved grading and drainage im
provements to the Property made by the State, in
cluding the installation of a "french drain" under
neath the new roadbed. The french drain, a buried 
perforated pipe, was designed to improve soil sta
bility by facilitating drainage. After these improve
ments were completed, the Railroads laid track on 
the Property. The Railroads agreed to maintain the 
track, roadbed and drainage, and the State agreed to 
convey to the Railroads all rights-of-way necessary 
for track operation. Although the Railroads began 
running trains over the track in 1970, the State did 
not actually transfer the deed to the underlying land 
to the Railroads until 1983. 

In 1988, the Railroads sold their interest in the 
Property to Appellee, the Redevelopment Agency 
of the City of Stockton ("the Agency"), which 
planned to develop the site. In 2004, the Agency 
sold a portion of the Property known as "Area 3" to 
a commercial developer (while retaining those por
tions known as "Area 4" and "Area 24") and in
demnified the developer for costs incurred due to 
any then-existing *672 contamination discovered 
on the site. When site excavation began in prepara
tion for development, petroleum contamination was 
found in the soil along the path of the french drain 
and in the groundwater. Testing indicated that the 
contamination was at least twenty years old, and its 
likely source was determined to be the nearby L & 

M bulk petroleum facility ("the L & M Site") where 
there had been several spills in the early 1970s, in
cluding a spill of up to 6,000 gallons of diesel fuel 
in 1974. It is undisputed that the french drain 
served as a preferential pathway through which the 
petroleum contamination migrated underground 
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onto the Property. 

After the contamination was discovered in July 
2004, the developer and the Agency began to work 
with environmental consultants and regulators to 
develop a remediation workplan for Area 3. The 
Agency sent notices to the Railroads requesting that 
they prepare remedial action plans for Areas 3, 4, 
and 24, but the Railroads did not respond to any of 
them. In the fall of 2004, a trench approximately 
300 feet long, 18 to 20 feet deep, and 15 to 20 feet 
wide was excavated on Area 3 to remove contamin
ated soil. The Agency incurred costs of over $1.3 
million for this work, plus additional costs of nearly 
one-half million dollars for investigation and re
mediation work on Areas 4 and 24 between 2005 
and 2008. 

On September 29, 2005, the Agency sued the 
Railroads in California Superior Court, seeking cost 
recovery and an injunction requiring the Railroads 
to remediate any remaining contamination at the 
Property. The Agency alleged that the Railroads 
were liable for the contamination under the Polanco 
Redevelopment Act as well as the common law of 
nuisance. The Railroads removed the action to the 
United States District Court for the Eastern District 
of California under diversity jurisdiction. The Rail
roads and the Agency filed cross-motions for sum
mary judgment. On June 19, 2007, the district court 
ruled that the Railroads were liable for the contam
ination under the law of nuisance and under the Po-

. . FNI b Janco Act's Water Code provisiOn, ut not un-
der the Polanco Act's CERCLA provision. See Cal. 
Health & Safety Code § 33459(h). The Agency was 
awarded over eight hundred thousand dollars in 
damages and an injunction. The parties appeal and 
cross-appeal as to the findings of liability and the 
damages award. 

FNI. The district court held that the Rail
roads were liable under the Polanco Act 
only for Areas 4 and 24, but not Area 3, 
because the Agency had failed to comply 
with the Act's notice provisions as to Area 
3. 

II 
[1) We have jurisdiction under 28 U.S.C. § 

1291. We review de novo a district court's ruling on 
cross-motions for summary judgment. Tronk v. City 
of San Diego, 629 F.3d 1099, 1105 (9th Cir.2011). 
We view the evidence in the light most favorable to 
the nonmoving party and determine "whether there 
are any genuine issues of material fact and whether 
the district court correctly applied the relevant sub
stantive law." !d. (citation omitted). When the dis
trict court disposes of a case on cross-motions for 
summary judgment, we may review both the grant 
of the prevailing party's motion and the correspond
ing denial of the opponent's motion. !d.; see 
Jones-Hamilton Co. v. Beazer Materials & Servs., 
Inc., 973 F.2d 688, 694 n. 2 (9th Cir.l992). 

III 
[2] California law defines a nuisance, in part, 

as "[a]nything which is injurious to *673 health ... 
or is indecent or offensive to the senses, or an ob
struction to the free use of property, so as to inter
fere with the comfortable enjoyment of life or prop
erty .... " Cal. Civ.Code § 3479. To qualify as a nuis
ance "the interference must be both substantial and 
unreasonable." People ex rel. Gallo v. Acuna, 14 
Ca1.4th 1090, 1105, 60 Cal.Rptr.2d 277, 929 P.2d 
596 ( 1997) (emphasis in original); see also San 
Diego Gas & Elec. Co. v. Superior Court, 13 
Ca1.4th 893, 938-39, 55 Cal.Rptr.2d 724, 920 P.2d 
669 (1996). It is undisputed that the soil and 
groundwater contamination in this case constitutes 
a nuisance. See California v. Campbell, 138 F.3d 
772, 776 (9th Cir.l998) (citing Carter v. Chotiner, 
210 Cal. 288, 291, 291 P. 577 (1930)); Selma Pres
sure Treating Co. v. Osmose Wood Preserving Co. 
of Am., 221 Cal.App.3d 1601, 1619, 271 Cal.Rptr. 
596 (1990). The question is whether the Railroads 
are liable for it. 

[3) At the outset, we clarify how the concept of 
"unreasonableness" plays into nuisance liability. 
The Railroads invoke Lussier v. San Lorenzo Valley 
Water District, 206 Cal.App.3d 92, 253 Cal.Rptr. 
4 70 (1988), for the proposition that nuisance liabil-
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ity requires an unreasonable act. See id. at 101, 253 
Cal.Rptr. 470 (noting that nuisance liability can 
arise "only for such interferences as are intentional 
and unreasonable or result from negligent, reckless 
or abnormally dangerous conduct" (internal quota
tion marks and citation omitted)). However, this 
proposition confuses the concept of an unreason
able interference, which is required for nuisance li
ability, with an unreasonable or negligent act, 
which is not. An intentional but not unreasonable 
act can give rise to nuisance liability if it creates an 
unreasonable interference. See id. at 105-06, 253 
Cai.Rptr. 470; Shields v. Wondries, 154 Cai.App.2d 
249, 255, 316 P.2d 9 (1957) (noting that a private 
nuisance may result from "skillfully directed ef
forts," such as the non-negligent construction of 
improvements on one's property, which nonetheless 
infringe upon a neighbor's property rights). 

[ 4] If the Railroads created or assisted in the 
creation of the nuisance on the Property by in
stalling and maintaining the french drain, they are 
liable, regardless of whether the installation and 
maintenance of the french drain was conducted in a 
reasonable manner or not. If the Railroads did not 
create or assist in the creation of the nuisance, they 
can only be held liable if they acted unreasonably 
as possessors of the Property in failing to discover 
and abate the nuisance. See Lussier, 206 
Cal.App.3d at 104-05, 253 Cal.Rptr. 470 (noting 
the general view that "proof of negligence may be 
essential to a claim of nuisance where the alleged 
nuisance involves a failure to act"). We consider 
first whether the Railroads created the nuisance by 
installing the french drain; and second whether they 
unreasonably failed to discover and abate it. 

A 
[5] Nuisance liability does not necessarily 

"hinge on whether the defendant owns, possesses or 
controls the property, nor on whether he is in a pos
ition to abate the nuisance; the critical question is 
whether the defendant created or assisted in the 

creation of the nuisance." Cnty. of Santa Clara v. 
At/. Richfield Co., 137 Cal.App.4th 292, 306, 40 

Cal.Rptr.3d 313 (2006) (emphasis in original) 
(internal quotation marks and citations omitted). 
The district court concluded that the Railroads 
"created or assisted in the creation" of the nuisance 
because they were a but-for cause of the contamina
tion of the Property: the contamination would not 
have migrated onto the Property but for the exist
ence of the french drain, and the french drain *674 
would not have been installed but for the Railroads. 

[6][7] We cannot agree that such passive but
for causation is sufficient for nuisance liability to 
attach. Under California law, conduct cannot be 
said to "create" a nuisance unless it more actively 
or knowingly generates or permits the specific nuis
ance condition. For example, in Selma Pressure 
Treating Co., the California Court of Appeal held 
that a company's "direct involvement in the design 
and installation of unsafe disposal systems" for 
chemicals used in a wood treatment process, 
"coupled with its claimed knowledge of the dangers 
involved in such practices, clearly could support li
ability based upon a finding that it created or as
sisted in the creation of a public nuisance." 221 
Cal.App.3d at 1620, 271 Cal.Rptr. 596. 

However, in City of Modesto Redevelopment 
Agency v. Superior Court, 119 Cal.App.4th 28, 13 
Cal.Rptr.3d 865 (2004), the Court of Appeal de
clined to extend Selma to hold that "those who 
merely placed [hazardous substances] in the stream 
of commerce," as opposed to those who "took af
firmative steps directed toward the improper dis
charge of [hazardous] wastes," could be liable for 
nuisance. Jd. at 43, 13 Cal.Rptr.3d 865; see also 
A tl. Richfield, 13 7 Cal.App.4th at 310, 40 
Cal.Rptr.3d 313 (holding that lead paint manufac
turers could incur nuisance liability for their 
"intentional promotion of the use of lead paint on 
the interiors of buildings with knowledge of the 
public health hazard that this would create," but not 
for their "mere manufacture and distribution of lead 
paint or their failure to warn of its hazards"). FN2 

FN2. As the Agency points out, the hold
ings in Modesto and Atlantic Richfield are 
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explained in part by the courts' recognition 
that manufacturing and distribution activ
ity may be better addressed through the 
law of products liability. See At!. Richfield, 
137 Cal.App.4th at 308-09, 40 Cal.Rptr.3d 
313. But these cases are also explained by 
the courts' recognition that nuisance liabil
ity requires more than a passive or attenu
ated causal connection to contamination. 
See id. at 309-10, 40 Cal.Rptr.3d 313 ("A 
public nuisance cause of action is not 
premised on a defect in a product or a fail
ure to warn but on affirmative conduct that 
assisted in the creation of a hazardous con
dition."). 

Federal cases interpreting California nuisance 
law reflect this same understanding. See Campbell, 
138 F.3d at 775 (defendant manufacturers created a 
nuisance at a property where they disposed of haz
ardous waste by dumping it on the ground); W. 

Coast Home Builders, Inc. v. Aventis Cropscience 
USA Inc., 2009 WL 2612380 at *9 (N.D.Cal.2009) 
(defendant waste generators not liable for ground
water contamination at a landfill where their waste 
was disposed because their conduct was "too atten
uated from the creation of the alleged nuisance," 
even though it was a but-for cause of the contamin
ation). 

In short, we find no precedent suggesting that 
but-for causation suffices for nuisance liability, and 
we will not adopt such an expansive interpretation 
of California law here. Because the Railroads' con
duct with regard to the specific nuisance condi
tion-the contamination-was not active, affirmat
ive, or knowing, the Railroads simply did not 
"create or assist in the creation" of the nuisance on 
the Property. They did not spill the petroleum or 
otherwise release it into the environment. They did 
not affirmatively direct its flow or knowingly per

mit it to migrate into the french drain and onto the 
Property. While the Railroads may have acted af
firmatively with regard to the installation of the 
french drain, that conduct was whol!y unrelated to 

the contamination. The Railroads did not, for ex
ample, install the french drain as part of a system 
designed to move or dispose of hazardous waste, 
like *675 the defendants did in Selma. See 221 
Cal.App.3d at 1620, 271 Cal.Rptr. 596. The drain
age improvements on the site were designed to 
move water, not contaminants. 

We decline to hold that an otherwise innocent 
party who builds or installs a conduit or structure 
for an unrelated purpose which happens to affect 
the distribution of contamination released by 
someone else is nonetheless liable for "creating or 
assisting in the creation" of a nuisance. Such a res
ult defies semantics, the Jaw, and common sense. 
"While liability for nuisance is broad ... , it is not 
unlimited." Modesto, 119 Cai.App.4th at 39, 13 
Cai.Rptr.3d 865. We decline to extend it here. The 
Railroads are not liable for creating a nuisance by 
virtue of their installation of the french drain. 

B 
We must also examine whether the Railroads 

are liable for nuisance as the possessors of the 
Property when the contamination occurred. Pos
sessors of land can be liable for a nuisance on that 
land even when they did not create the nuisance. 
See Leslie Salt Co. v. San Francisco Bay Conserva
tion and Dev. Comm'n, 153 Cai.App.3d 605, 
619-20, 200 Cai.Rptr. 575 (1984) (noting that, un
der principles of nuisance, an occupier of land 
could be liable for fill dumped into a wetland by 
someone else without the occupier's knowledge). In 
such a situation, liability flows not from the pos
sessor's "active responsibility for a condition of his 
land that causes widespread harm ... but rather, and 
quite simply, from his very possession and control 
of the land in question." !d. at 622, 200 Cal.Rptr. 
575; see also Restatement (Second) of Torts § 839 
cmt. d (1979). California nuisance law conforms to 
the Restatement, see City of Los Angeles v. San 
Pedro Boat Works, 635 F.3d 440, 452 (9th 
Cir.20 11 ), and under the Restatement, 

[a] possessor of land is subject to liability for a 
nuisance caused while he is in possession by an 
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abatable artificial condition on the land, if the 
nuisance is otherwise actionable, and 

(a) the possessor knows or should know of the 
condition and the nuisance or unreasonable risk 
of nuisance involved, and 

(b) he knows or should know that it exists 
without the consent of those affected by it, and 

(c) he has failed after a reasonable opportunity to 
take reasonable steps to abate the condition or to 
protect the affected persons against it. 

Restatement (Second) of Torts § 839 (1979). 

We assume, without deciding, that the soil and 
groundwater contamination on the Property is con
sidered "abatable" under California law. See Capo
geannis v. Superior Court, 12 Cal.App.4th 668, 
682-83, 15 Cal.Rptr.2d 796 (1993) (holding that 
soil and groundwater contamination can be con
sidered abatable); but see Mangini v. Aerojet-Gen. 
Corp., 12 Cal.4th 1087, 1099-1100, 51 Cal.Rptr.2d 
272, 912 P.2d 1220 (1996) (noting that" 'abatable' 
means reasonably abatable" given considerations of 
cost and practicality); Restatement (Second) of 
Torts § 839 cmt. f (1979). We focus instead on 
whether the Railroads knew or should have known 
of the contamination. 

[8] No evidence has been adduced that the 
Railroads had actual knowledge of the contamina
tion while they were in possession of the Property. 
Whether the Railroads "should have known" about 
the contamination depends on whether they had a 
duty to inspect for it and whether it was discover
able by a reasonable inspection. *676 See Leslie 
Salt, 153 Cal.App.3d at 621, 200 Cal.Rptr. 575; Re
statement (Second) of Torts § 839 cmt. i (1979). 
The Agency does not allege that the contamination 

should have been apparent to the Railroads based 
on their periodic visual inspections of the Property. 
This is not a case in which, for example, the nuis
ance was in any way manifest on the surface of the 
land. Cf Leslie Salt, 153 Cal.App.3d at 621, 200 

Cal.Rptr. 575 (holding that landowner "certainly" 
should have known of "the existence of several 
hundred tons of detritus and other fill materials on 
its land"). Indeed, the contamination was not dis
covered by any subsequent owner or possessor of 
the land, including the Agency itself, until excava
tion began at the Property some sixteen years after 
the Railroads sold it. 

The Agency nonetheless implies that the Rail
roads had a duty to inspect the subsurface for con
tamination, because: (1) the Property was near the 
L & M Site, a potential source of hazardous waste; 
and (2) the Railroads were obligated by the Agree
ment to maintain the railroad tracks and drainage. 
Neither of these conditions is sufficient to establish 
such a duty. As to the first, it is untenable that a 
possessor of land, simply because his neighbor is a 
potential polluter, thereby becomes responsible for 
investigating the subsurface in order to discover 
and control his neighbor's pollution. Such a holding 
shifts too much of the cost of pollution control 
away from the parties who actually have the ability 
to affect whether a hazardous substance is released 
into the environment in the first place, and onto the 
innocent parties who have the misfortune of being 
"downstream." 

The law reasonably imposes a duty on a pos
sessor of land to ensure that activities on that 
land-where the possessor has control-do not pro
duce a nuisance. See Leslie Salt, 153 Cal.App.3d at 
620-22, 200 Cal.Rptr. 575; Restatement (Second) 
of Torts § 838 (1979). This is not the same as a 
duty to ensure that activities on adjacent 
land-where the possessor has no control-do not 
produce a nuisance. It is this latter duty that the 
Agency essentially asks us to impose on the Rail
roads, and we decline to do so. The law of nuisance 
evolved to protect a person from his neighbor's 
activities, not to render him liable for them. See 
Lussier, 206 Cal.App.3d at I 00, 253 Cal.Rptr. 470 
("The basic concept underlying the law of nuis
ances is articulated in the ancient maxim sic utere 
tuo ut alienum non laedas, that is, so use your own 
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as not to injure another's property." (citations omit
ted)). 

Whether the Railroads had a duty to inspect the 
subsurface for contamination of the Property based 
on their responsibility under the Agreement to 
"maintain" the track and drainage is a closer ques
tion. We recently suggested in dicta that a pos
sessor of land who was contractually obligated to " 
'keep and maintain [the] premises in a safe, clean, 
wholesome, sanitary and sightly condition' " might 
have a heightened duty to investigate for contamin
ation. San Pedro Boat Works, 635 F.3d at 453. 
However, even assuming that this dicta should be 
applied as a rule of law, the Agreement simply can
not be construed to impose any comparable obliga
tion on the Railroads. Unlike the contractual lan
guage in San Pedro Boat Works, the relevant lan
guage in the Agreement, which indicates that "the 
maintenance of all railroad facilities including 
track, roadbed, [and] railroad drainage ... shall be 
by [the] Railroads at their expense," in no way im
plies any particular obligation to keep the Property 
pollution-free. Rather, this language merely im- · 
poses a duty to maintain certain structures on the 
Property. There is no indication that the Railroads 
did not fulfill this responsibility with *677 regard 
to the drainage: as the Railroads point out, the 
drainage functioned exactly as it was supposed to 
by channeling and dispersing water under the site. 
Nothing in the Agreement remotely suggests that 
the "maintenance" of the railroad facilities involved 
a duty to conduct a proactive subsurface investiga
tion for contamination. 

Because there is no basis on which to conclude 
that the Railroads knew or should have known of 
the contamination, they cannot be liable for nuis
ance by virtue of their status as possessors of the 
Property. 

IV 
In addition to its claim of nuisance, the Agency 

also claims that the Railroads are liable under Cali
fornia's Polanco Act, Cal. Health & Safety Code § 
33459 et seq. Under the Polanco Act, a local re-

development agency can recover the costs it incurs 
for contamination remediation within a redevelop
ment project area from any "responsible party." Id. 
§ 33459.4(a); Modesto, 119 Cai.App.4th at 34, 13 
Cai.Rptr.3d 865. The Polanco Act defines a 
"responsible party" as any person described in 
either: (1) California Health and Safety Code sec
tion 25323.5 (which, in turn, refers to persons de
scribed in the federal Comprehensive Environment
al Response, Compensation, and Liability Act 
(CERCLA) at 42 U.S.C. § 9607(a)); or (2) Califor
nia Water Code section 13304(a). Cal. Health & 
Safety Code § 33459(h). We now assess the Rail
roads' Polanco Act liability under both the Water 
Code provision and the CERCLA provision. 

A 

[9] The Polanco Act imposes liability on 
parties described in section 13304(a) of the Califor
nia Water Code, which in turn refers to 

[a]ny person ... who has caused or permitted, 
causes or permits, or threatens to cause or permit 
any waste to be discharged or deposited where it 
is, or probably will be, discharged into the waters 
of the state and creates, or threatens to create, a 
condition of pollution or nuisance .... 

Cal. Water Code § 13304(a). The district court 
held that the Railroads were liable under section 
I 3304 because the channeling and emission of pet
roleum by the french drain was a discharge, and the 
Railroads were responsible for the design, installa
tion and maintenance of the french drain. We dis
agree. 

First of all, we take issue with the characteriza
tion of the emission of the contamination from the 
french drain as the relevant "discharge," when the 
french drain merely acted as a conduit for the waste 
that had been initially released into the environment 
at the L & M Site. Cf Lake Madrone Water Dist. v. 
State Water Res. Control Bd., 209 Cai.App.3d 163, 
169, 256 Cai.Rptr. 894 (1989) (noting that a dam 
that collected and discharged silt was "not a mere 

conduit through which a[hazardous substance] 
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passes"). It is undisputed that the Railroads did not 
in any way cause or permit the initial discharge of 
petroleum at the L & M Site. But even if the emis
sion of contamination from the french drain is the 
appropriate "discharge" to consider, the Railroads 
are not liable. 

As the district court recognized, section 13304 
should be construed harmoniously with the law of 
nuisance. See Modesto, 119 Cal.App.4th at 37-38, 
13 Cal.Rptr.3d 865. However, because the district 
court construed nuisance liability too broadly its 
section 13304 liability analysis reflects the same er
ror. Just as but-for causation is insufficient to im
pose liability for a nuisance, it is insufficient to im
pose liability for a discharge under section 13304. 
The *678 California Court of Appeal has concluded 
that the words "causes or permits" within section 
13304 were not intended "to encompass those 
whose involvement with a spill was remote and 
passive." Modesto, 119 Cal.App.4th at 44, 13 
Cal.Rptr.3d 865; see also id. at 43, 13 Cal.Rptr.3d 
865 ("[T]hose who took affirmative steps directed 
toward the improper discharge of[hazardous] 
wastes ... may be liable under [section 13304]. ... "). 
The Railroads' involvement with the petroleum spill 
was not only remote, it was nonexistent; and their 
involvement with the emission of contamination 
from the french drain was entirely passive and un
knowing. As explained in our nuisance analysis, the 
Railroads engaged in no active, affirmative or 
knowing conduct with regard to the passage of con
tamination through the french drain and into the 
soil. Therefore, the Railroads did not "cause or per
mit" the discharge under section 13304, and they 
are not liable under the Water Code provision of the 
Polanco Act. 

B 
The Polanco Act also imposes liability on per

sons described in CERCLA at 42 U.S.C. § 9607(a). 
Cal. Health & Safety Code § 33459(h). As relevant 
to this case, CERCLA refers to "any person who at 
the time of disposal of any hazardous substance 
owned or operated any facility at which such haz-

ardous substances were disposed of." 42 U.S.C. § 
9607(a)(2). The district court held that the Rail
roads were not liable under the Polanco Act's CER
CLA provision because they were not "owners" or 
"operators" within the meaning of CERCLA. The 
Agency has appealed only the district court's ruling 
that the Railroads were not "owners" of the Prop
erty. We agree with the district court on this issue. 
FN3 

FN3. We note that, prior to reaching the 
ownership issue, the district court determ
ined that the migration of petroleum con
tamination onto the Property through the 
french drain constituted a "disposal" with
in the meaning of CERCLA at 42 U.S.C. § 
9607(a)(2). We are skeptical of this aspect 
of the district court's ruling. See Carson 
Harbor Vi!!., Ltd. v. Unocal Corp., 270 
F.3d 863, 879 (9th Cir.2001) (en bane) 
(holding that "the gradual passive migra
tion of contamination through the soil" was 
not a "disposal" under CERCLA). 
However, because the "disposal" issue was 
not contested by the parties, and because 
we can affirm the district court's holding 
that the Railroads were not liable under the 
Polanco Act's CERCLA provision based 
on its finding that the Railroads were not 
"owners" of the Property, we decline to 
rule on the "disposal" issue. 

It is undisputed that the Agency did not deed 
the Property to the Railroads until 1983, well after 
the petroleum release occurred in the 1970s. 
However, the Agency asserts that the Railroads 
were nonetheless "owners" of the Property within 
the meaning of CERCLA when the petroleum re
lease occurred because: ( 1) the doctrine of equit
able conversion rendered them equitable owners of 
the Property upon the execution of the Agreement 
in 1968; or (2) they held an easement or license to 
operate trains over the Property pursuant to the 

Agreement. Both arguments fail. 

1 
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[1 0][11] The doctrine of equitable conversion 
generally provides that when a valid executory land 
sales contract is entered into, the purchaser be
comes the equitable owner of the land. See 
Parr-Richmond Indus. Corp. v. Boyd, 43 Cal.2d 
157, 166, 272 P.2d 16 (1954) ("An unconditional 
contract for the sale of land, of which specific per
formance would be decreed, grants the purchaser 
equitable title, and equity considers him the own
er."); Alhambra Redevelopment Agency v. 
Transamerica Fin. Servs., 212 Cal.App.3d 1370, 
1376, 261 Cal.Rptr. 248 (1989) ("By the *679 exe
cution of a valid enforceable contract to sell real es
tate the vendee becomes the equitable owner of the 
title .... " (internal quotation marks and citation omit
ted)). We must therefore inquire whether the 
Agreement functioned as a valid land sales con
tract. An essential requirement for a valid land sales 
contract is that it contain a description of the land 
to be conveyed. See Corona Unified Sch. Dis!. of 
Riverside Cnty. v. Vejar, 165 Cal.App.2d 561, 
564-66, 332 P.2d 294 (1958). That description 
must be sufficient to delineate the property on the 
ground without resort to parol evidence. !d. at 566, 
332 P.2d 294. 

[ 12] The Agreement provided that the State 
would convey to the Railroads "all rights of way 
necessary for the construction and operation of sub
stitute trackage ... and for the construction and op
eration of all other railroad facilities required to be 
relocated or reestablished due to construction and 
relocation work herein contemplated." However, 
nowhere did the Agreement describe how wide or 
extensive these rights-of-way would be. Although a 
map was incorporated into the Agreement as 
"Exhibit A," that map, by its terms, depicted the 
location of the "trackage," not the extent of the as
sociated rights-of-way. Furthermore, there is no in

dication from the Agreement that the State intended 
to convey a fee simple interest to the Railroads. 
After all, a "right-of-way" is commonly defined as 

a lesser property interest. See Black's Law Diction
ary 1440 (9th ed.2009) (defining a "right-of-way" 

as "[t]he right to build and operate a railway line or 

a highway on land belonging to another, or the land 
so used") (emphasis added). 

The Agreement simply did not describe the ex
tent of the property to be transferred from the State 
to the Railroads sufficiently to be considered a val
id land sales contract. See Corona Unified, 165 
Cal.App.2d at 566, 332 P.2d 294 (noting that " 'a 
strip of land in front of Golden Rule Store and Stent 
Market' " was an insufficient description of land 
because "nothing [was] contained as to the width or 
length of the strip" (citation omitted)). Therefore, 
the Agreement's execution did not establish the 
Railroads as equitable owners of the Property, and 
the Railroads are not CERCLA "owners" under this 
theory. 

2 
[13] The Agency also theorizes that the Rail

roads were "owners" of the Property for purposes 
of CERCLA because their construction and use of 
the track on the Property, as licensed by the Agree
ment, gave them an easement. See Noronha v. 
Stewart, 199 Cal.App.3d485, 490, 245 Cal.Rptr. 94 
(1988) ( "[W]here a party has made substantial ex
penditures in reliance on a license, the license acts, 
for all purposes, as an easement, estopping the 
grantor and his successor from revoking it."). 
However, even assuming the Railroads held an 
easement over the Property, the argument that their 
status as an easement holder is enough to render 
them "owners" under CERCLA is squarely fore
closed by our precedent. "Having an easement does 
not make one an 'owner' for purposes of CERCLA 
liability." Long Beach Unified Sch. Dist. v. Godwin 
Cal. Living Trust, 32 F.3d 1364, 1370 (9th 
Cir.l994 ); see also id. at 1368 ("[W]e read 

[CERCLA] as incorporating the common law defin
ition of its terms .... The common law does not re
gard an easement holder as the owner of the prop
erty burdened by it."); San Pedro Boat Works, 635 
F.3d at 451 ("In establishing 'owner' liability 
[under CERCLA], Congress did not say 'de facto 
owner,' or 'possessor,' or 'person with some incid
ents or attributes of ownership,' as it has in other 
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legislation.... *680 Instead it used the unmodified 
term 'owner' which ... when used alone, imports an 
absolute owner." (some internal quotation marks 
and citations omitted)). 

In Long Beach we held that a holder of an ease
ment for a non-polluting pipeline was not liable as 
an "owner" under CERCLA. 32 F.3d at 1368-69. 
The Agency points out, correctly, that Long Beach 
does not preclude imposing CERCLA liability on 
an easement holder when the contamination results 
from the use of the easement. See id. at 1367. But 
that is simply because, in such circumstances, the 
easement holder could be liable as an operator un
der CERCLA. Id. ("[W]hen a party uses the ease
ment to operate a pipeline that releases hazardous 
materials, it is liable as an operator provided the 
other statutory elements [of CERCLA] are satis
fied."). Certainly, if the Railroads' use of their 
right-of-way resulted in a contaminant release, the 
Railroads could be liable as "operators." But that is 
not what happened here. The petroleum spill was 
entirely unrelated to the Railroads' use of the ease
ment, and the french drain was not installed or op
erated for any purpose related to the petroleum con
tamination. 

The district court correctly held (and the 
Agency does not contest on appeal) that the Rail
roads were not "operators" under CERCLA because 
they did not "manage, direct, or conduct operations 
specifically related to [the] pollution, that is, opera
tions having to do with the leakage or disposal of 
[the] hazardous waste." United States v. Bestfoods, 
524 U.S. 51, 66-67, 118 S.Ct. 1876, 141 L.Ed.2d 
43 ( 1998). And there is absolutely nothing in our 
opinion in Long Beach that suggests that, if the 
Railroads are not liable as "operators," they can 
nonetheless be liable as "owners" based solely on 
their status as easement holders. See 32 F.3d at 
1368-69 ("[W]e see no basis for holding that ease
ment holders are owners for purposes of CERCLA 
liability."). 

In San Pedro Boat Works, we recently ex
plained that "the CERCLA framework holds liable 

both the passive title owner of real property who 
acquiesces in another's discharge of harmful pollut
ants on his real property ... ('owner liability'), and 
the active (or negligent) operator of the facility who 
holds only a possessory interest in the real property 
but is in fact responsible for the discharge 
('operator liability')." 635 F.3d at 451-52 
(emphasis in original). The Railroads do not fall 
within either of these two categories: they did not 
hold title to the Property at the time of the contam
ination, and they are not in fact responsible for the 
discharge because they did not conduct operations 
related to the petroleum. Since the Railroads are not 
"owners" or "operators" under CERCLA, 42 U.S. C. 
§ 9607(a)(2), they are not liable under the Polanco 
Act's CERCLA provision. 

v 
The Railroads are not liable for the contamina

tion at the Property under the common law of nuis
ance or under California's Polanco Redevelopment 
Act. Therefore, we need not reach the damages is
sues raised on appeal and cross-appeal. We reverse 
the grant of summary judgment for the Agency on 
the nuisance and Polanco Act-Water Code provi
sion issues and remand for entry of summary judg
ment for the Appellants. We affirm the grant of 
summary judgment to the Appellants on the Po
lanco Act-CERCLA provision issue. 

Costs are awarded to the Appellants. 

AFFIRMED in part; REVERSED AND RE
MANDED in part. 

C.A.9 (Ca1.),2011. 
Redevelopment Agency of City of Stockton v. 
BNSF Ry. Co. 
643 F.3d 668, 1 I Cal. Daily Op. Serv. 7982, 2011 
Daily Journal D.A,R. 9655 

END OF DOCUMENT 
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FRED A. REINHARD, Appellant, 
v. 

LAWRENCE WAREHOUSE COMPANY (a Cor
poration) et a!., Respondents. 

Civ. No. 11372. 

District Court of Appeal, First District, Division 2, 
California. 

November 28, 1940. 

HEADNOTES 
(1) Landlord and Tenant§ 318 (3)--Rights and Li
abilities as to Third Persons--Injuries to Third Per
sons--Actions--Trial. 

In an action for personal injuries sustained 
when an employee of a glazing contractor fell 
through a skylight, a directed verdict for the land
lord was proper where the plaintiff merely pleaded 
negligence in maintenance of the skylight and the 
undisputed evidence showed that the injuries resul
ted from a condition of the building which was un
known to both the landlord and the tenant, and 
could not have been discovered through ordinary 
inspection or care. 
See 15 Cal. Jur. 742; 16 R. C. L. 1067. 
(2) Trial § 269--Direction of Verdict-
-Proceedings--Review. 

A motion for a directed verdict is made upon 
the case then before the trial court, based on the 
pleadings and the proof, and the only question for a 
reviewing court to determine is whether the trial 
court erred in granting the motion, since the case 
cannot be tried on appeal de novo. 

(3) Appeal § 965--Review--Necessity That Matter 
be Considered or Decided Below. 

No error as to an issue not presented in the trial 
court can be reviewed on appeal. 

(4) Nuisances § 23--Particular Nuisances-
-Buildings. 

A skylight over a portion of the business office 
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of a warehouse company is not shown to be a pub
lic nuisance where there is no evidence (a) that any
one worked under it, (b) that the office was open to 
the public, or (c) that anyone other than the em
ployees and invitees of the firm were at any time in 
'proximity to it. 

(5) Negligence § 67--Exercise of Care Toward Par
ticular Persons-- Trespassers or Licensees--Who are 
Trespassers and Licensees. 

A glazing contractor employed by a lessee to 
repair a skylight, although an invitee of the lessee, 
is a trespasser as to the owner. 

(6) Negligence § 73--Exercise of Care Toward Par
ticular Persons--Invitees-- Duty Towards Invitees. 

The owner or occupant of premises only owes 
due or ordinary care to an invitee; he is not an in
surer. 

(7) Negligence § 74--Exercise of Care Toward Par
ticular Persons--Invitees-- Duty Towards Invitees
-Knowledge of Danger. 

The ground of liability of the owner or occu
pant of property to an invitee is his superior know
ledge of the perilous instrumentality and the danger 
therefrom to persons going upon the property, there 
being no liability for injuries from dangers that are 
obvious, or as well known to the persons injured as 
to the owner or occupant. 

(8) Nuisances § 9--Persons Liable--Notice. 

One who was not the creator of a nuisance 
must have notice or knowledge thereof before he 
can be held liable for damages on account of injur
ies arising therefrom. 

(9) Nuisances § !!--Persons Liable--Successive 

Owners. 
Where the heirs of the owner of the building 

conveyed the property to a corporation and such 
transfer was confirmed in the final decree of distri

bution, the grantee did not take the property direct 
from the owner so as to be deemed to be the 
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"creator" of an alleged nuisance on the premises. 

(10) Descent and Distribution § 39--Rights and Li
abilities of Heirs--After Vesting--When Title Vests. 

Immediately upon demise of the owner of re
alty, his heirs succeed to the property. (See Prob. 
Code, sec. 300.) 

(11) Nuisances § I I--Persons Liable-
-Notice--"Neglect." 

In Civil Code, section 3483, providing that 
every successive owner of property who "neglects" 
to abate a continuing nuisance upon the property, 
created by the former owner, is liable therefor, the 
word "neglect" is not synonymous with the word 
"omit", but imports an intent which presupposes 
knowledge. 
See 20 Cal. Jur. 28 I; 20 R. C. L. 392. 
(12) Nuisances § 1 1--Persons Liable-
-Notice--Presumption of Knowledge-- Proof. 

While the creator of a nuisance is presumed to 
have knowledge of his own acts, there is no pre
sumption that the successor to the title to the realty 
has knowledge of the acts of his predecessor in in
terest; and where heirs succeeded to the title of a 
warehouse property by operation of law and trans
ferred it to a corporation without knowledge of an 
alleged nuisance thereon, the corporation cannot be 
held liable for resulting injuries in the absence of 
proof of notice or knowledge of the nuisance. 

(13) Landlord and Tenant§ 316, 317--Rights and 
Liabilities as to Third Persons--Injuries to Third 
Persons--Injuries Caused by Nuisance--Negligence. 

A landlord cannot be held in damages for a 
nuisance of which he had no knowledge, nor for 
negligence because of a hidden defect in the 
premises of which he had no knowledge. 

(14) Landlord and Tenant § 318(2)--Rights and Li
abilities as to Third Persons--Injuries to Third Per
sons--Actions--Evidence. 

In an action for personal injuries sustained 
when an employee of a glazing contractor fell 
through a skylight, plaintiffs proof that the defect
ive condition of the skylight could not have been 
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discovered by him either by reasonable care or by 
reasonable inspection established nonliability of the 
landlord and the tenant in that it showed that the de
fect was hidden, not discoverable by reasonable 
care or reasonable inspection and that it was pre
sumably unknown to defendants, and a directed 
verdict for the tenant of the building was properly 
granted. 

SUMMARY 
APPEAL from a judgment of the Superior 

Court of the City and County of San Francisco. 
Sylvain J. Lazarus, Judge. Affirmed. 

COUNSEL 

Thomas C. Ryan and George Olshausen for Appel
lant. 

Hadsell, Sweet, Ingalls & Lamb, Myrick & Deering 
and Scott, James Walter Scott and J. LeRoy Wehr 
for Respondents. 

Nourse, P. J. 
In 1912 one John A. Lennon contracted for the 

construction of a four-story building at 37 Drumm 
Street in San Francisco. The building was erected 
by a contractor under the supervision of an archi
tect. In I 923 Lennon leased the entire building to 
the Lawrence Warehouse Company for a term of 
twenty years. In 1924 Lennon died leaving as his 
only heirs ten children to whom this property des
cended. In I 926 one of these children conveyed his 
interest to the others, and, in I 927, the remaining 
children conveyed the Drumm Street property to 
the Estate Company, respondent herein. Thereupon 
the estate was closed, and a decree of final distribu
tion to the company was entered in conformity with 
the conveyances from the heirs. 

On December 20, I 938, the lessee engaged a 
glazing contractor to make some repairs to a sky~ 
light which was maintained in the rear of the build
ing over a private office. Plaintiff, an employee of 
this contractor, while working on the skylight, fell 
and was injured. He sued the owner and the lessee 
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for damages caused by their alleged negligence in 
the maintenance of the skylight. The charging part 
of his complaint reads: "That on the 20th day of 
December, 1938, plaintiff was an invitee of the de
fendants in said building and was engaged in re
pairing a certain glass skylight maintained by said 
defendants on said premises; that the defendants 
carelessly and negligently maintained said skylight 
*744 in a dangerous and defective condition in this: 
that the cross bars of said skylight were not 
anchored or did not extend into the walls of said 
building; that said cross bars were not reinforced by 
rivets in order to prevent the galvanized metal sur
rounding said bars from buckling; that the defend
ants failed to have the hip joints of said skylight 
placed close together in order to render sufficient 
support to said skylight; that after said skylight was 
built the defendants carelessly and negligently in
stalled a sprinkling and ventilating system in said 
building and used said skylight for support of both 
said sprinkling system and said ventilating system, 
thus adding greatly to the strain of said skylight; 
that for many years the iron ribs into which the 
glass in said skylight was fitted, were rusted and 
rotten; that as a result of all of said conditions said 
skylight became so weakened that it was unable to 
support the weight of plaintiff while working on 
said skylight and said skylight gave way and fell in 
and precipitated plaintiff a distance of approxim
ately twenty (20) feet to the floor below." 

At the close of plaintiffs case tending to show 
that the skylight had been constructed defectively 
and had since decayed, the trial court granted the 
motions of both defendants for a directed verdict. 
On his appeal from the judgment plaintiff seeks to 
hold the owner on the ground that the faulty con
struction of the roof was a nuisance; and seeks to 
hold the lessee on the further ground that it was 
negligent in failing to observe the dangerous condi
tion of the roof. Before discussing these questions it 
should be stated that the plaintiff as a witness in his 
own behalf testified that he had had may years of 
experience as a glazier, had worked on numerous 
skylights, was familiar with the various types of 
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construction, had worked on a few of the types used 
in the Drumm Street building, and that it was im
possible to tell whether the beams of this skylight 
were safely imbedded in the brick without tearing 
the brick out, or the metal off. In this respect the 
witness's statement was confirmed by his experts, 
and no conflicting testimony was given. The trial 
court was thus confronted with the undisputed evid
ence that plaintiffs injuries resulted from a condi
tion of the building which was unknown to both 
landlord and tenant, and could not have been dis
covered through ordinary or usual inspection or 
care. 

(1, 2) The directed verdict in favor of the land
lord is sound for many reasons, but we will mention 
but a few.*745 In his complaint the plaintiff clearly 
and simply pleaded a cause of action for negligence 
in the maintenance of the skylight. He did not plead 
a nuisance, public or private. If any of his evidence 
tended to prove a nuisance he did not rely upon it 
as such and did not so inform the trial court. The 
motion for a directed verdict was made upon the 
case then before the trial court, based upon the 
pleadings and the proof. It is not a question of vari
ance. It is a simple question whether the evidence 
proves the case which plaintiff tendered to the trial 
court. On this appeal the only question is whether 
the trial court erred. We cannot try the case or the 
issue de novo. (3) Since the plaintiff did not tender 
the issue to the trial court which he now argues for 
the first time on appeal, there was no error in that 
court in reference to that issue which can be re
viewed here. 

( 4) Aside from the question of pleading, the 
evidence failed to prove a nuisance, either public or 
private. It is said in 46 C. J., page 646: "A nuisance 
is common or public where it affects the rights en
joyed by citizens as part of the public, that is, the 
rights to which every citizen is entitled. A private 
nuisance is one that affects a single individual or a 
determinate number of persons in the enjoyment of 
some private right not common to the public." Ap
pellant proved that the skylight was over a portion 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



107 P.2d 501 
41 Cal.App.2d 741, 107 P.2d 501 
(Cite as: 41 Cai.App.2d 741) 

of the business office of the warehouse company. 
There was no evidence that anyone worked under 
it, or that any of the public entered these offices. 
There was no evidence that any customers entered 
the office, or that anyone other than the employees 
and invitees of the firm were at any time in proxim
ity to the skylight. There was no evidence that these 
offices were at any time open to the public. Hence, 
none of the elements necessary to establish a public 
nuisance are present. 

(5) But the appellant argues that the skylight 
might have been a private nuisance and that the 
owner should be held though free from negligence. 
The argument is not sound. Appellant pleaded that 
he was an invitee of the defendants for the purpose 
of repairing the skylight. He proved that he was the 
invitee of the lessee only. As to the owner he was 
as a trespasser. (6) The rule is settled in this state 
that the owner or occupant of premises only owes 
due or ordinary care to an invitee, and is not an in
surer. ( Mautino v. Sutter Hasp. Assn., 211 Cal. 
556, 560 [ 296 Pac. 76].)*746 

(7) This doctrine is a simple corollary of the 
well accepted rule that knowledge is the basis upon 
which the liability to an invitee rests. In 20 Ruling 
Case Law, page 57, it is said: "The true ground of 
liability is the proprietor's superior knowledge of 
the perilous instrumentality and the danger there
from to persons going upon the property. It is when 
the perilous instrumentality is known to the owner 
or occupant and not known to the person injured 
that a recovery is permitted .... And, hence, there is 
no liability for injuries from dangers that are obvi
ous, or as well known to the person injured as to the 
owner or occupant." (8) And there is no dispute in 
the authorities that one who was not the creator of a 
nuisance must have notice or knowledge of it be
fore he can be held. ( Grigsby v. Clear Lake Water 

Works Co., 40 Cal. 396, 407; Edwards v. Atchison, 

T. & S. F. R. Co., 15 Fed. (2d) 37, 38.) The same 
principle is clearly stated in 46 C. J., page 742, as 
follows: "It is a prerequisite to impose liability 
against a person who merely passively continues a 
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nuisance created by another that he should have no
tice of the fact that he is maintaining a nuisance and 
be requested to remove or abate it, or at least that 
he should have knowledge of the existence of the 
nuisance." 

(9) To escape this rule appellant argues that the 
respondent Lennon Estate Co. having taken direct 
from the deceased must be deemed the "creator" of 
the alleged nuisance. The argument is faulty be
cause based upon a wholly false premise. (10) The 
heirs of Lennon succeeded to the property immedi
ately upon his demise. (Sec. 300, Prob. Code; Johns 
v. Scobie, 12 Cal. (2d) 618, 623 [ 86 Pac. (2d) 820, 
121 A. L. R. 1404].) While the title rested in them 
they conveyed to the corporation. There was no 
-privity between the corporation and the deceased; 
no organization calling for the application of the 
"alter ego" doctrine. The decree of distribution, 
made after the conveyance, merely confirmed the 
title in the corporation. This was not a transfer of 
title from the deceased to the corporation, that title 
was transferred from the deceased to the heirs by 
operation of law. ( Schade v. Stewart, 205 Cal. 658, 
660 [ 272 Pac. 567].) 

( 11) The sound principle that one who has not 
created a nuisance must be shown to have know
ledge of its existence before he can be held finds 
expression in section 3483 of the Civil Code which 
reads: "Every successive owner of property*747 
who neglects to abate a continuing nuisance upon, 
or in the use of, such property, created by the 
former owner, is liable therefor in the same manner 
as the one who first created it." The words 
"neglect" and "omit" are not synonymous. The 
former imports intent and intent presupposes know
ledge. (12) The creator of a nuisance is presumed to 
have knowledge of his own acts. But there is no 
presumption that the successor to the title to realty 
has knowledge of the acts of his predecessor in in
terest. The only conclusion possible under the au
thorities is that the Lennon heirs, having succeeded 
to the title by operation of law, transferred to the 
corporation without knowledge of the alleged nuis-
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ance, and the corporation took without notice, or, to 
be more precise, the appellant made no effort to 
prove knowledge in any of these parties and rests 
his case on the argument that such proof was not 
necessary, though the undisputed evidence is that 
the existence of the alleged nuisance was not dis
covered until some twenty-six years after the build
ing was constructed. 

(13) For the same reason that a landlord cannot 
be held in damages for a nuisance of which he had 
no knowledge, he cannot be held for negligence be
cause of a hidden defect in the premises, of which 
he had no knowledge. ( Ayres v. Wright, 103 Cal. 
App. 610, 618, 619 [ 284 Pac. 1077]; Ellis v. 
McNeese, 109 Cal. App. 667, 670 [ 293 Pac. 854].) 
And it is stated plainly in the latter case that, "It is 
not sufficient to show that by the exercise of reas
onable care the landlord could have discovered the 
defective condition, but in order to hold him liable 
it must appear that he knew of such defect." (14) 
Here the undisputed evidence is that the defective 
condition of the premises could not have been dis
covered either by reasonable care or by reasonable 
inspection. Appellant made this proof in detail to 
show that the defect was not obvious and that he 
was free from negligence in not discovering it be
fore the fall. Therein he sought to eliminate the 
three elements which would have relieved the de
fendants from legal liability-"actual notice of the 
danger by the invitee, obvious danger which should 
have been seen, and danger which might have been 
seen by reasonable diligence and care." (Kessler v. 
Cudahy Packing Co., 38 Cal. App. (2d) 607, 610 [ 
102 Pac. (2d) 362]; 20 R. C. L., p. 57.) But, in 
proving the absence of all these elements as to an 
expert workman actually on the premises, he at the 
same time proved the non-liability of the*748 de
fendants-that the defect was hidden, not discover
able by reasonable care or reasonable inspection, 
and that it was presumably unknown to the defend
ants. 

Little further need be said in reference to the 
appeal from the judgment in favor of the warehouse 
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company. Appellant here rests his argument on a 
charge of negligence in failing to maintain the roof 
in a safe condition. He proved no lack of reasonable 
care on the part of the tenant. The appellant's argu
ment that the defective condition might have been 
discovered through a reasonable inspection is based 
wholly upon an incorrect statement of the evidence. 
On this issue he called four witnesses. It was his 
theory that the skylight collapsed because the 
beams, or hip rafters, were not properly imbedded 
in the brick of the walls and that the hips, or ribs, 
had rusted and decayed. In his own behalf he testi
fied that for twenty-two years he had been working 
for the same contractor in the construction and re
pair of skylights, had worked on some having the 
same type of construction, and had worked on this 
particular one several times before the accident. In 
answer to the question "Was it possible without 
tearing the thing down-by that I mean pulling the 
beams out, pulling the sheet metal off and taking it 
to pieces-to see whether or not those beams were 
embedded in the brick in any way?" he said, "It 
would be impossible to tell unless you tore the 
brick out." Appellant's co-worker was called as a 
witness, and we find these questions and answers 
given: "Q. There was nothing to indicate to you as 
you looked and examined that skylight that there 
was anything wrong with it that would cause it to 
let down? A. I didn't see anything. Q. The only way 
you could see it would be to tear it apart to find out 
how it was made, isn't that right? A. I would say so, 
yes." An expert engineer was called by appellant 
and testified as follows: "Q. What would have been 
necessary to do, what would it have been necessary 
to do in order to see whether or not that core bar 
was embedded in the wall of the building? A. It 
would have been necessary to lift up some flashing 
that is embedded in the brick work, take out two 
lights of glass, and split the sheet metal sash bar 
open so you could see the core bar." Another ex
pert, a structural engineer engaged in his profession 
in San Francisco since 1910, testified that the 
design of this particular skylight was a usual and 
customary type. In response to the question "And 
looking*749 at such a skylight, without tearing it 
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apart to see how the lateral support was or to see 
the size of those hip rafters, or digging it out to see 
how far the end was embedded in the wall, without 
doing that you could not in any way tell that that 
skylight was unsafe, could you?" he answered, "No, 
I don't think you could." 

Upon this state of the record counsel for appel
lant states the· question involved as to the tenant's 
liability should be limited by the consideration 
"that witnesses testified they did not 'think' its con
dition could be ascertained without digging out the 
roof." A more careful examination of the undis
puted evidence would have relieved all parties from 
a useless discussion of a question which is not an 
issue here since that evidence discloses that no 
reasonable or ordinary inspection would have en
abled the tenant to discover the defective condition. 
Upon his own evidence the appellant has shown 
that the tenant exercised all the ordinary and reas
onable care required of any reasonable person un
der the same circumstances, and failed to make any 
proof of facts from which the jury could have in
ferred negligence. 

The judgment is affirmed. 

Sturtevant, J., and Spence, J., concurred. 
A petition by appellant to have the cause heard 

in the Supreme Court, after judgment in the District 
Court of Appeal, was denied by the Supreme Court 
on January 27, 1941. Carter, J., and Traynor, J., 
voted for a hearing. 

Cal.App.1.Dist. 
Reinhard v. Lawrence Warehouse Co. 
41 Cal.App.2d 741, 107 P.2d 501 

END OF DOCUMENT 
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P> 
REYNOLDS METALS COMPANY, Plaintiff and 

Appellant, 
v. 

NORMAN 0. ALPERSON eta!., Defendants and 
Respondents 

L.A. No. 31045. 

Supreme Court of California 
August 31, 1979. 

SUMMARY 
Plaintiff brought an action against two share

holders and directors of two bankrupt corporations, 
seeking to hold them liable for the debts .owed 
plaintiff by the corporations, claiming defendants 
were "alter egos" of the companies. One count was 
based on two unpaid promissory notes executed by 
one corporation with the other as endorser, which 
provided for recovery of collection cost, including 
attorney fees limited to 15 percent of the principal 
amount. Defendants had not signed the promissory 
notes. Two other causes of action were on common 
counts. The trial court rejected the alter ego theory 
and absolved defendants from personal liability for 
the obligations of the corporations. In addition, the 
trial court granted defendants 100 percent of their 
legal fees incurred in attachment proceedings, 75 
percent of their fees incurred from the commence
ment of the lawsuit until certain tort causes of ac
tion were dismissed, and 100 percent of their re
maining fees. (Superior Court of Los Angeles 
County, No. C61852, August J. Goebel, Judge.) 

The Supreme Court reversed for redetermina
tion of attorney fees. The court held that Civ. Code, 
§ 1717, enacted to establish mutuality of remedy 
where contractual provision makes recovery of at
torney fees available for only one party, is to be in
terpreted to further provide a reciprocal remedy for 
a nonsignatory defendant, sued on a contract as if 
he were a party to it, when a plaintiff would clearly 
be entitled to attorney fees should he prevail in en-
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forcing the contractual obligation against defend
ant. Accordingly, the court held that, since defend
ants would have been liable for attorney fees pursu
ant to the fees provision in the promissory note had 
plaintiff prevailed, they could recover attorney fees 
pursuant to Civ. Code, § 1717, now that they had 
prevailed. The court further held that, because the 
promissory notes contained a provision limiting at
torney fees to 15 percent of the amount of the 
notes, recovery of fees under Civ. Code, § 1717, 
must be similarly limited, and the trial court erred 

. in failing to observe that limitation. (Opinion by 
Clark, J., expressing the unanimous view of the 
court.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Costs § 7--Amount and Items Allowable
-Attorney Fees. 

Unless authorized by either statute or agree
ment, attorney fees ordinarily are not recoverable as 
costs. 

(2) Damages § !!--Compensatory Damages
-Attorney Fees--Contractual Provision-
-Mutuality--Nonsignatory. 

Civ. Code,§ 17i7, enacted to establish mutual
ity of remedy where contractual provision makes 
recovery of attorney fees available for only one 
party and to prevent oppressive use of one-sided at
torney fee provisions, is to be interpreted to further 
provide a reciprocal remedy for a nonsignatory de
fendant, sued on a contract as if he were a party to 
it, when a plaintiff would clearly be entitled to at
torney fees should he prevail in enforcing the con
tractual obligation against defendant. Accordingly, 
in an action against two defendants on promissory 
notes executed by bankrupt corporations in which 
defendants were shareholders and directors, with 
defendants' liability predicated on an alter ego the
ory, even though defendants had not signed the 

notes, they were entitled to attorney fees where the 
notes provided for recovery of collection costs, in
cluding attorney fees. Because defendants would 
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have been liable for attorney fees pursuant to the 

fees provision had plaintiff prevailed, they could re

cover attorney fees pursuant to the statute when 

. they prevailed. (Disapproving Arnold v. Browne 
(1972) 27 Cal.App.3d 386, 398-399 [ 103 Cal.Rptr. 
775] and Sain v. Silvestre (1978) 78 Cal.App.3d 

461, 476 [ 144 Cal.Rptr. 478], insofar as they are 

inconsistent.) 
[See Cai.Jur.3d, Costs, § 64; Am.Jur.2d, Costs, § 

79.] 
(3) Damages § !!--Compensatory Damages

-Attorney Fees--Contractual Provision. 

Where a cause of action based on a contract 
providing for attorney fees is joined with other 

causes of action beyond the contract, the prevailing 
party may recover attorney fees under Civ. Code, § 
1717, only as they relate to the contract action. A 
litigant may not increase his recovery of attorney 

fees by joining a cause of action in which attorney 
fees are not recoverable to one in which an award is 

proper. Accordingly, attorney fees incurred solely 
by defendants for defending causes of action not re

lated to an action on promissory notes providing for 
recovery of attorney fees were not recoverable. 

(4) Damages § !!--Compensatory Damages
-Attorney Fees--Apportionment. 

Attorney fees need not be apportioned when in

curred for representation on an issue common to 
both a cause of action in which fees are proper and 

one in which they are not allowed. Accordingly, all 

expenses incurred by defendants with respect to an 
issue that was common to both an action on a 

promissory note providing for attorney fees and a 

cause of action not so providing, qualified for an 

award of attorney fees. 

(5) Damages 
-Attorney 

§ !!--Compensatory 

Fees--Contractual 

-Mutuality--Amount. 

Damages

Provision-

Because promissory notes contained provisions 

limiting attorney fees to 15 percent of the amount 

of the notes, recovery of fees by defendants who 

prevailed in an action on the notes under Civ. Code, 

§ 1717, establishing a reciprocal right to attorney 
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fees, were limited to the same 15 percent of the 
face amount of the notes. 

COUNSEL 

Adams, Duque & Hazeltine, James L. Nolan and 
Margaret Levy for Plaintiff and Appellant. 

Kranitz, Sarrow, !merman & Sacks, Jerome H. Sar

row, Goodstein, Copes & Field, Donald A. Dewar 
and H. Walter Croskey for Defendants and Re

spondents. 

CLARK,J. 
Plaintiff appeals from judgment awarding de

fendants $80,500 attorney's fees. We reverse. *127 

Defendants, shareholders and directors of Ti

tanium Metallurgical, Inc. (TMI), owned and oper
ated a subsidiary, Turner Metals Supply, Inc. 

(Turner). Plaintiff supplied aluminum goods and 
products to Turner pursuant to a general line con

signment agreement executed in 1971. TMI signed 

the agreement as guarantor of Turner's payments. 
The agreement contained no provision for recovery 

of attorney's fees in the event of breach. 

In January 1973, Turner, with TMI as indorser; 

executed and delivered two promissory notes in the 

aggregate principal amount of $60,794.12. The 
notes provided for recovery of collection costs, in

cluding attorney's fees limited to 15 percent of the 
principal amount of the notes, in the event of de

fault. 

In 1973, Turner and TMI became insolvent and 

bankruptcy proceedings commenced. Plaintiff, hav

ing extended credit of $823,231.48 to Turner filed 
' 

a creditor's claim in the proceedings. Plaintiff also 

brought this suit seeking to hold defendants person

ally liable for the debts owed plaintiff by Turner 

and TMI, claiming defendants were "alter egos" of 

the two bankrupt companies. Trial proceeded on 

three causes of action, two on common count and 

the third upon the two unpaid promissory notes. 
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After lengthy trial, the court rejected the "alter 
ego" theory advanced by plaintiff, absolving de
fendants from personal liability for the obligations 
of Turner and TMI. In addition, the trial court gran-

00
. I ., FNI 

ted defendants $80,5 m attorneys 1ees. 

FNI Defendant Alperson sought to recover 
$39,445 in attorney's fees and was awarded 
$38,500. Defendant Blivas sought $51, 
597.50 and was awarded $42,000. 

The court awarded defendants 100 percent of 
. their legal fees incurred in attachment proceedings, 
75 percent of their fees incurred from the com
mencement of the lawsuit until certain tort causes 
of action were dismissed, and I 00 percent of their 
remaining fees. 

I. Availability of Attorney's Fees 
(I) Unless authorized by either statute or agree

ment, attorney's fees ordinarily are not recoverable 
as costs. (Code Civ. Pro c., § 1021; D'Amico v. 
Board of Medical Examiners (1974) II Cal.3d I, 
24-27 [ 112 Cal.Rptr. 786, 520 P.2d 10]; Freeman 
v. Goldberg (1961) 55 Cal.2d 622, 625 [ *12812 
Cal.Rptr. 668, 361 P.2d 244]; Young v. Redman 
(1976) 55 Cal.App.3d 827, 834-835 [ 128 Cal.Rptr. 
86].) 

Civil Code section 1717 provides in part: "In 

any action on a contract, where such contract spe
cifically provides that attorney's fees and costs, 
which are incurred to enforce the provisions of such 
contract, shall be awarded to one of the parties, the 
prevailing party, whether he is the party specified 
in the contract or not, shall be entitled to reason
able attorney's fees in addition to costs and neces
sary disbursements." FN2 (Italics added.) 

FN2 Section 1717 also provides: 
"Attorney's fees provided for by this sec
tion shall not be subject to waiver by the 
parties to any contract which is entered in
to after the effective date of this section. 
Any provision in any such contract which 
provides for waiver of attorney's fees is 
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void. [~] As used in this section 'prevailing 
party' means the party in whose favor final 
judgment is rendered." 

The language of the statute is unclear as to 
whether it shall be applied to litigants who like de
fendants have not signed the contract. The section 
refers to ••any action on a contract" thus including 
any action where it is alleged that a person is liable 
on a contract, whether or not the court concludes he 
is a party to that contract. Nevertheless the terms 
"parties" and "party" are ambiguous. It is unclear 
whether the Legislature used the terms to refer to 
signatories or to litigants. 

(2) Section 1717 was enacted to establish mu
tuality of remedy where contractual provision 
makes recovery of attorney's fees available for only 
one party ( International Industries v. Olen (1978) 
21 Cal.3d 218, 223 [ 145 Cal.Rptr. 691, 577 P.2d 
1031]; System Inv. Corp. v. Union Bank (1971) 21 
Cal.App.3d 137, 163 [ 98 Cal.Rptr. 735]; Review of 
Selected 1968 Code Legislation (Cont.Ed.Bar) pp. 
35-36), and to prevent oppressive use of one-sided 
attorney's fees provisions. ( Coast Bank v. Holmes 
(1971) 19 Cal.App.3d 581, 596-597 [ 97 Cal.Rptr. 
30].) 

Its purposes require section 1 717 be interpreted 
to further provide a reciprocal remedy for a nonsig
natory defendant, sued on a contract as if he were a 
party to it, when a plaintiff would clearly be en
titled to attorney's fees should he prevail in enfor
cing the contractual obligation against the defend
ant. 

Attorney's fees were awarded pursuant to sec
tion 1717 to a person found not to be a signatory to 
a contract in Babcock v. Oman sky ( 1973) 31 
Cal.App.3d 625, 633-634 [ 107 Cal.Rptr. 512]. The 
defendant prevailed following the plaintiffs allega
tion she was liable as a coventurer or partner with 
another defendant who had executed a promissory 
note *129 providing for attorney's fees. Concluding 
that the nonsigning defendant was entitled to attor
ney's fees, the court reasoned the language of sec-
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tion 1717 was sufficiently broad to include persons 
who had not signed the contract but were sued on 
the note and found not to be parties to it. (See Pas 
v. Hill (1978) 87 Cal.App.3d 521, 533-536 [ 151 
Cal.Rptr. 98]; Canal-Randolph Anaheim, Inc. v. 
Wilkoski (1978) 78 Cal.App.3d 477, 486, fn. 2 [ 
144 Cal.Rptr. 474]; Schlocker v. Schlocker (1976) 
62 Cal.App.3d 921, 923 [ 133 Cal.Rptr. 485]; 
Boliver v. Surety Co. (1977) 72 Cal.App.3d Supp. 
22, 29 [ 140 Cal.Rptr. 259].) 

Arnold v. Browne (1972) 27 Cal.App.3d 386, 
398-399 [ 103 Cal.Rptr. 775] and Sa in v. Silvestre, 
(1978) 78 Cal.App.3d 461,476 [ 144 Cal.Rptr. 478] 
are disapproved insofar as they are inconsistent 
with our holding here. 

Had plaintiff prevailed on its cause of action 
claiming defendants were in fact the alter egos of 
the corporation. ( Kahn v. Kohn (1950) 95 
Cal.App.2d 708, 718 [ 214 P.2d 71]),defendants 
would have been liable on the notes. Since they 
would have been liable for attorney's fees pursuant 
to the fees provision had plaintiff prevailed, they 
may recover attorney's fees pursuant to section 
1717 now that they have prevailed. 

II. The Amount 
(3) Where a cause of action based on the con

tract providing for attorney's fees is joined with 
other causes of action beyond the contract, the pre
vailing party may recover attorney's fees under sec
tion 1717 only as they relate to the contract action. 
( McKenze v. Kaiser-Aetna (1976) 55 Cal.App.3d 
84, 88-90 [ 127 Cal.Rptr. 275]; see Schlocker v. 
Schlocker, supra, 62 Cal.App.3d 921, 923.) De
scribing the attorney's fees provision, section 1717 
specifically refers to fees "incurred to enforce the 
provisions of [the] contract." A litigant may not in
crease his recovery of attorney's fees by joining a 
cause of action in which attorney's fees are not re
coverable to one in which an award is proper. In 
this case, the two promissory notes contained con
tract provisions for attorney's fees, but no such pro
vision existed in the general line consignment 
agreement. Accordingly, attorney's fees incurred 
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solely for defending causes of action based on the 
latter agreement and defending against the tort 
causes of action are not recoverable. 

Conversely, plaintiffs joinder of causes of ac
tion should not dilute its right to attorney's fees. ( 4) 
Attorney's fees need not be apportioned when in
curred for representation on an issue common to 
both a cause of *130 action in which fees are prop
er and one in which they are not allowed. All ex
penses incurred with respect to the alter ego issue -
common to both the note and the general line con
signment agreement - qualify for award. 

(5) Because the promissory notes contained 
provision limiting attorney's fees to 15 percent of 
the amount of the notes ($60, 794.12) recovery of 
fees under section 1717 must be similarly limited. 
As we have seen, the section establishes a reciproc
al right to attorney's fees, and the statutory right 
should be no greater than the contractual right. The 
statute refers to "reasonable attorney's fees," and 
reasonable falls within the fundamental principle of 
reciprocity. 

The trial court erred in failing to observe the 15 
percent limitation. 

The judgment is reversed for redetermination 
of attorney's fees. 

Bird, C. J., Tobriner, J., Mosk, J., Richardson, J., 
Manuel, J., and Newman, J., concurred. *131 

Cal. 
Reynolds Metals Co. v. Alperson 
25 Cal.3d 124, 599 P.2d 83, !58 Cal.Rptr. I 

END OF DOCUMENT 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



EXHIBIT 110 



California 
Manufacturers Association 

92312th Street, P.O. Box 1138, Sacramento, California 95805 (916) 441-5420 

Honorable Leo T. McCarthy 
State Capitoi, Room 3164 
Sacramento CA 95814 

Dear Leo: 

June 4, 1980 

Confirming a telephone conversation with Dian Julian of your staff yesterday, 
we are oppc)sed to Section 3 of your bill AB 2700 and suggest it be deleted. 

Section 3 would amend Section 13304 of the Water Code. If adopted it will 
represent a major change in legislative water quality policy, granting Regional 
Water Quality Boards significant increased arbitrary power over all waste dischargers 
in the State-agricultural, industrial and municipal. 

Since 194-9 regional boards have set requirements on waste discharges, c:fesigned 
to protect receiving water quality. Dischargers are required to meet those requirements 
and if they don't they are subject to punishment and corrective action. 

Section 3 of your bill would give regional boards power to require any discharger 
who threatens to discharge waste in violation of requirements, or who threatens 
or has threatened to discharge any waste to state waters and threatens to create 
a condition of pollution or nuisance to take remedial action. 

Thus a regional board could require a discharger to take remedial action 
even though that discharger was in complete compliance with requirements. That 
action would have to be something involving changes in plant equipment"design 
and/or location and operating procedures. Thus the regional boards would be getting 
into the business of telling dischargers how to run their business, something we 
are strongly opposed to. 

We are also opposed to the addition of the words "has discharged" and "has 
caused or permitted''. We simply don't understand the need for those words since 
the power to abate conditions of pollution or nuisance already exists. What these 
words do is impose retroactive liability on dischargers covering events in past 
years which presumably have already been dealt with. 

To repeat, we strongly recommend that Section 3 be deleted. 

/ D ; . --. •• ~I " 
-.J I . .r 



June 4, 1980 
Page 2 

We recently received from your office a copy of a proposed Section 4 which 
would add. Section 13362 to the Water Code dealing with recovery of civil damages. 
We have no problem with this section if it is amended to strike "this division", 
replacing those words with "Section 13350". 

Very truly yours, 

<\}__~ 
ROBER Tt MONAGAN 
President 

RTM:dd 

cc: Members- Senate Health and Welfare Committee 
Peter Weiner- Governor's Office 
Mary Michel- State Water Resources Control Board 

··.! 
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c 
UNITED STATES FIRE INSURANCE COM

pANY, Plaintiff and Respondent, 
v. 

NATIONAL UNION FIRE INSURANCE COM
pANY OF PITTSBURGH, PENNSYLVANIA, De

fendant and Appellant. 

Civ. No. 57922. 

Court of Appeal, Second District, Division 3, Cali
fornia. 

Jun 25, 1980. 

SUMMARY 
An insurance company sought to impose liabil

ity on a second insurance carrier for losses that res
ulted from an aircraft· accident. The airplane had 
been piloted by the president of a corporation on 
company business and the resultant deaths and in
juries from the crash were caused by his negli
gence. Plaintiff insurance company had provided a 
policy that insured both the corporation and the 
president, but defendant company's policy clearly 
did not make the president an insured under its cov
erage of the corporation. Both the president, per
sonally, and his corporation, vicariously, were li
able for the damages arising from the crash of the 
aircraft. The trial court found that defendant com
pany was responsible to pay $1 million, the policy 
limit, on the ground that defendant company was 
the primary insurer and that the corporation was 
merely an alter ego of the president. (Superior 
Court of Los Angeles County, No. C 175117, 
Robert P. Schifferman, Judge.) 

The Court of Appeal reversed, holding the alter 
ego doctrine could not be applied in the absence of 
a showing that there was such unity of interest and 
ownership the separate personalities of the corpora
tion and the individual no longer existed, and that, 
if the acts were treated as those of the corporation 

alone, an inequitable result would follow. The court 
observed that defendant insurer had had nothing to 
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do with the organization or operation of the corpor
ation and its only relationship to the corporate en
tity was its contracting to provide insurance cover
age. The court also held that, because primary liab
ility for the president's negligence was his own per
sonal liability, plaintiff insurer's policy was the 
primary policy to the extent of its policy limits. 
(Opinion by Potter, Acting P. J., with Cobey and 
Allport, JJ., concurring.) 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Insurance Contracts and Coverage § 
1 00--Extent of Loss of Insured and of Liability of 
Insurer--Coinsurance--Negligence of Corporate Of
ficer. 

Primary liability for the negligence of a corpor
ation president and director, who was killed in the 
crash of an airplane piloted by him while engaged 
in business activities on behalf of his corporation, 
was his own personal liability and any liability im
posed on the corporation would be vicarious. Thus, 
as between two insurance companies providing 
coverage to the corporation and its president, a 
policy that expressly covered the president as an in
sured was the primary policy to the extent of its 
policy limits, and a second policy that provided 
coverage only to the corporation was secondary. 

(2) Partnership § 13--Relations With Third Persons
-Liability of Partner and Partnership--Vicarious Li
ability--Right of Indemnity. 

The rule giving an employer a right of indem
nity against a negligent employee who subjects him 
to vicarious liability is equally applicable where the 
negligent party is a partner and subjects the partner
ship to vicarious liability. 

(3a, ~b) Corporations § 4--Power of Court to Dis
regard Corporate Entity--When Power Will or Wiii 

Not Be Exercised--Alter Ego--Liability for Negli
gence of Officer--Insurance Coverage. 

For the alter ego doctrine to apply to a corpora
tion, there must be shown not only such unity of in-
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terest and ownership that the separate personalities 
of the corporation and the individual no longer exist 
but also that, if the acts are treated as those of the 
corporation alone, an inequitable result will follow; 
it may not be applied so as to prejudice the rights of 
an innocent third party who has dealt with the cor

poration as such. Thus, an insurance company that 
expressly provided coverage for a corporate presid
ent, who was killed when an airplane he was pilot
ing while on corporate business crashed as a result 
of his negligence, was the primary insurer and li
able for damages up to the limit of policy coverage. 
A second insurance company, which provided cov
erage only to the corporation, had had nothing to do 
with organizing or operating the corporation and its 
only relationship to the corporate entity was its con
tracting to provide insurance coverage. Because the 
second insurance company had not participated in 
an abuse of the corporation's privilege or been 
guilty of any inequity, the alter ego doctrine could 
not be applied to impose liability on it. 
[See Cal.Jur.3d, Corporations § 19; Am.Jur.2d, 
Corporations, § 16.] 
(4) Insurance Contracts and Coverage § 
44--Coverage of Contracts--Right to Limit Cover
age. 

An insurance company has the right to limit the 
coverage of a policy issued by it and when it has 
done so, the plain language of the limitation must 
be respected. 

COUNSEL 

Kern & Wooley, John R. Johnson and RalphS. La
Montagne, Jr., for Defendant and Appellant. 

Clausen, Harris & Campbell, Kenneth H. Clausen 
and Arthur E. Schwimmer for Plantiff and Re
spondent. 

POTTER, Acting P. J. 
Defendant National Union Fire Insurance Com

pany of Pittsburgh, Pennsylvania (hereinafter Na
tional) appeals from a judgment in favor of plaintiff 
United States Fire Insurance Company (hereinafter 

Page 2 

United). The judgment declared the respective 

parties' obligations as insurers in respect of an air
craft accident in which Philip Morgan, Jr., was the 
pilot. Claims for the resultant deaths and injuries 
were settled by United for $1,527,000, with a con
tribution of $300,000 from a nonparty carrier. The 
judgment decreed that with respect to the accident: 
"Defendant's policy AV 347207 covered ,Philip 
Morgan, Jr., as an insured and is underlying insur
ance as to Plaintiffs policy DCL 002799 which 
likewise covered Philip Morgan, Jr., as an insured. 
That Defendant's policy must be exhausted before 
Plaintiffs policy comes into play and/or before any 
payment is due under Plaintiffs policy, and that 
Plaintiff, having paid $1,000,000 in settlements that 
should have been paid by Defendant, is entitled to 
reimbursement in the amount of $1,000,000 from 
Defendant plus interest at *459 the legal rate from 
the date Plaintiff made its payment; to wit, from 
September 1, 1976." 

The judgment also awarded United judgment 
against National in the amount of $1 million plus 
interest. 

The evidence before the trial court consisted of 
an oral stipulation of facts, documentary exhibits 1 
through 5, and four depositions which were re
ceived in evidence though not marked as exhibits or 
numbered as such. The oral stipulation provided as 
follows: [Counsel for plaintiff]: "Mr. Clausen/ The 
following facts are stipulated to, for the purposes of 
this coverage dispute only, and are not binding and 
have no application in any other proceeding: 

"That the accident giving rise to this coverage 
dispute occurred on October 18, 1974, on which 
date at Long Beach Airport, Philip Morgan, Jr., pi
loting a Piper Aztec aircraft, struck a gas storage 
tank shortly after takeoff. The Piper Aztec then 
crashed to the ground, all of which caused the death 
of Morgan and certain deaths and injuries. 

"That Philip Morgan, Jr. was negligent; that 
such negligence approximately [sic] [caused] the 
accident the resulting deaths and injuries. 
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"That the occupants of the Piper Aztec at the 
time of the accident were Philip Morgan, Jr. as pi
lot, Robert DeRobertis, John C. Whipperman, and 
Peter Tilson, all of whom sustained fatal injuries, 
and James Reynolds who sustained serious bodily 
injury, but who survived the crash. 

"That at the time of the accident, Philip Mor
gan, Jr. was president and chairman of the directors 
of US West Investments, Golden Pacific Insurance 
and any and all other subsidiary corporations of US 
West Investments. That at the time of said accident, 
Philip Morgan, Jr. was engaged in business activit
ies on behalf of said corporate entities, taking cli
ents and [pro]spective clients on a hunting trip to 
promote the business of said corporations. That the 
accident thus arose out of the business of said cor
porations. 

"That at the time of said accident, US West In
vestments was the record owner of a Beechcraft 
Bonanza aircraft which was described in the policy 
issued by defendant, which policy provided specific 
coverage for *460 said described Beechcraft Bon
anza, and in addition, defendant's policy provided 
coverage ·for the operations of nonowned aircraft. 
Prior to the accident, the specific liability coverage 
on the Beechcraft Bonanza had been deleted be
cause said aircraft was down for a major overhaul 
and at the time of the accident, said overhaul had 
not been completed and the liability coverage on 
this aircraft had not yet been reinstated. The Piper 
Aztec aircraft was being used by Philip Morgan, Jr. 
at the time of said accident instead of the Beech
craft Bonanza, because said overhaul had not been 
completed. 

"That the Piper Aztec aircraft was owned by 
National Aviation Company and had been either 
rented or loaned to either Golden Pacific Insurance 
or US West Investments for use at the time of said 
accident. 

"That the INA (Insurance Company of North 
America) policy listed in plaintiffs policy as spe
cifically scheduled underlying primary insurance, 
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did not provide any coverage for the use of aircraft. 

"The named insureds under plaintiffs policy 
were US West Investments, Golden Pacific Insur
ance and all other subsidiary operations of US West 
Investments and plaintiffs policy limits were 
$2,000,000 combined single limit per accident or 
occurrence. 

"The named insured under defendant's policy 
was US West Investments and defendant's policy 
limits were $1,000,000 combined single limit per 
accident or occurrence. 

"Coverage for any other entity or individual 
under both or either policy is left for the Co~rt to 
decide. End of stipulation." 

The documentary exhibits included copies of 
the policies issued by United and National. United's 
policy was captioned a "Commercial Comprehens
ive Catastrophe Liability Policy." The pertinent 
coverage was "to indemnify the insured for ultimate 
net loss in excess of the retained limit hereinafter 
stated, which the insured may sustain by reason of 
the liability imposed upon the insured by law ... [f]or 
damages ... because of personal injury, including 
death at any time resulting therefrom, sustained by 
any person or persons .... " The retained limit provi
sion, so far as here pertinent, was as follows: 

"[T]he company's liability shall be only for the 
ultimate net loss in excess of the insured's retained 
limit defined as the greater of: "(a) the *461 total of 
the applicable limits of the underlying policies lis
ted in Schedule A hereof, and the applicable limits 
of any other underlying insurance collectible by the 
insured; or 

"(b) an amount as stated in Item 4(C) FN 1 of 
the declarations as the result of any one occurrence 
not covered by the said policies or insurance; ... " 

FNI The amount specified in item 4(C) of 
the declarations was $10,000. 

The definition of "insured" in the United policy 
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included "any executive officer, director or stock
holder of the named insured with respect to the use 
of an automobile or aircraft not owned by the 
named insured in the business of the named in
sured." 

As a result of the above provision, it was ap
parent that Philip Morgan, Jr., individually, was an 
insured within the personal injury liability coverage 
of the United policy. 

The National policy, on the other hand, clearly 
did not make Morgan an insured under its bodily 
injury coverage as of the date of the accident. As 
originally issued June 14, 1974, National's policy 
did extend bodily injury coverage to Morgan 
provided he was "using" the Beechcraft Bonanza 
aircraft of which U.S. West Investments was there
cord owner and which was described in the policy 
declarations, or was "legally responsible for its 
use." However, with respect to use of nonowned 
aircraft, such insured status was expressly withheld 
by an endorsement effective at the initiation of the 
policy. Coverage with respect to the operation of 
nonowned aircraft was limited to U.S. West Invest
ments as named insured. The endorsement extend
ing this coverage, for which an additional premium 
of $17 5 was charged, deleted the definition of 
"Insured" which applied to the described aircraft li
ability coverage as well as special provisions 
providing automatic insurance for newly acquired 
aircraft and a special provision governing "Use of 
Other Aircraft." However, before the accident oc
curred, further endorsements deleted altogether the 
described aircraft liability coverage, thus eliminat
ing any coverage under which Morgan was an in
sured. A substantial premium refund accompanied 
the subsequent endorsement whereby, in effect, Na
tional refunded approximately $200 of a total liabil
ity premium of $525 which included $175 for the 
nonownership endorsement and $350 for the de
scribed aircraft liability. Inasmuch as the nonown
ership endorsement remained in effect for the full 
policy term, it is apparent that *462 $200 of the 
$350 described aircraft liability coverage premium 
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was refunded after approximately one-fourth of the 
policy term had expired. In consideration of this re
fund, U.S. West Investments became the sole in
sured for liability purposes and was covered only 
for use of nonowned aircraft in its behalf. 

The stipulated facts, of course, show that both 
Morgan, personally, and U.S. West, vicariously, 
were liable for the damages arising from the crash 
of the nonowned Piper aircraft due to Morgan's 
negligence. Morgan was also an insured under an 
owner's policy covering the Piper aircraft. This 
policy had policy limits of $300,000 which sum 
was paid in full by the insurer, thus reducing the 
outlay for settlement to $1,227,000. The issue 
between United and National thus related to the al
location of responsibility between them for the re
maining liability. 

United contended that National was responsible 
to pay $1 million of the loss because National's 
policy constituted "underlying insurance collectible 
by the insured," making "the insured's retained lim
it" under United's policy $1.3 million, FN2 so that 

United's indemnity agreement covered only the ex
cess, or $227,000, leaving National responsible for 
its full policy limits. 

FN2 United treated the owner's $300,000 
liability policy as underlying insurance in 
respect of United's policy. 

National, on the other hand, contended that 
whereas United's policy extended coverage both to 
Morgan, individually, and to U.S. West Invest
ments, National's policy expressly excluded Mor
gan as an insured in respect of liability arising from 
the use of nonowned aircraft and covered only U.S. 
West Investments in that respect. In view of the 
stipulated fact that the sole cause of the accident 
was Morgan's negligence for which U.S. West In
vestments was only vicariously liable, National in
voked the rule that a policy which covers the indi
vidual liability of a negligent employee as "an addi
tional insured .. .is primary over a policy ... which 
covers only the vicarious liability of the employ-
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er. .. under the doctrine of respondeat superior." ( 
Hartford Accident & Indemnity Co. v. Transport In
demnity Co. (1966) 242 Cal.App.2d 90, 92 
[51 Cal.Rptr. 168].) 

In reply, United relied upon the testimony in 
the four depositions taken of four surviving prin
cipals of U.S. West Investments as showing: "Alter 
Ego Is Applicable. US West Investments and 
Golden Pacific Insurance *463 Were Alter Egos of 
Morgan, Anderson, Hammer and Kummer. Phil 
Morgan, Jr,.. Is Thus One of Defendant's Named In
sureds." Fr"3 

FN3 United's trial brief, page 8. 

National, in turn, argued that even if the evid
ence supported a finding of alter ego, the alter ego 
doctrine was not applicable so as to rewrite its 
policy by adding an expressly excluded insured, be
cause National was not a party to any inequitable 
conduct. 

National further contended that if both policies 
were found to cover Morgan's individual liability, 
the coverage should be prorated in the ratio of the 
respective policy limits. 

The trial court issued a written intended de
cision. In respect of the evidence concerning the al
ter ego claim, the court adopted "as its recital of the 
evidence," pages I to 7 of United's trial brief. Ac
cording to this recital, the principals, who "were 
separately engaged in the insurance business as 
agents and brokers" in 1971 "joined forces and 
merged their businesses into one." "Phil Morgan, 
Jr., was the dominant, dominating factor. He con
ceived the idea of combining these various agencies 
into one business, sold the others on the idea, and 
thereafter dominated the new business, which the 
individuals thereafter conducted substantially as 
partners by utilizing several corporate alter egos." 
(Italics added.) 

The status of the twin-engine Bonanza aircraft 

referred to in National's policy was described by 
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United as follows: "He [Morgan] owned an aircraft 
before the merger which he brought with him .... 
[A]s among the principals, Morgan alone flew this 
plane .... Morgan used this plane, as he always had, 
as his own." However, though "Morgan flew the 
plane on many pleasure-business trips to such 
places as fishing spots in Mexico, [h ]e never made 
such trips for only his own pleasure. His personal 
life and his business life were one and the same, 
and on all such trips clients accompanied him." 

One of the corporate alter egos utilized by the 
partners was U.S. West Investments which was 
made registered owner of the airplane to avoid a 
California use tax, and "[s]ince U.S. West Invest
ments was the 'record' owner, the liability insurance 
policy on this plane, a 1958 twin engine Beechcraft 
Bonanza, was in the name of U.S. West Invest
ments." The activities of U.S. West Investments 
were allegedly confined to the above described re
cord ownership and provision of insurance for *464 
said aircraft. It "continued as before to neither re
ceive nor disburse money. It had no bank account 
or assets, carried on no business and was nothing 
more than a 'paper entity."' 

The financial aspects of the merged business in 
the meantime were conducted in the name of anoth
er corporate alter ego, Golden Pacific Insurance. 
"All business continued to be done through Golden 
Pacific Insurance and the only money the principals 
received out of the business done came through the 
form of salary checks from Golden Pacific Insur
ance and expense reimbursements from Golden Pa
cific Insurance." "All banking was done in the 
name of Golden Pacific Insurance .... For all practic
al purposes these men did business as partners un
der the name of Golden Pacific Insurance Agency." 
(Italics added.) It was in the name of that corpora
tion that the agency license was obtained. 

Further facts detailed in United's recital in
cluded the issuance of shares in an original U.S. 
West Investments corporation in proportion to the 
agreed value of the respective principal's contrib
uted business; and subsequent exchange of these 
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shareho1dings by said principals for approximately 
90 percent of the stock of an existing publicly held 
corporation (Protronics, Inc.), a New Jersey manu
facturing enterprise which had ceased to do busi
ness. The name of Protronics was then changed to 
U.S. West Investments on dissolution of the origin
al company of that name. 

Finally, United claimed: "From the time the ' 
partners' combined their businesses to the time of 
the accident, Phil Morgan, Jr., was president of 
U.S. West Investments, of Golden Pacific Insur
ance, and any and all other purported corporate en
tities utilized by the principals. The remaining ' 
partners' were all corporate officers, holding the 
same title as to each purported corporate entity, and 
all such purported entities had the same board of 
directors who were the individuals previously 
named who had merged their businesses. No 
Golden Pacific stock was ever issued. Directors' 
meetings were ordinarily informal business confer
ences in Phil Morgan's offices, and these meetings 
usually purported to be directors' meetings of 
Golden Pacific Insurance. 

"Subsequent to Mr. Morgan's death the busi
ness became insolvent, ceased operating, and 
Golden Pacific agency became involved in a bank
ruptcy. U.S. West Investments was not included in 
the bankruptcy. It never had assets, nor did it ever 
receive, hold or disburse any money. It was simply 
ignored." (Italics added.) *465 

On the basis of the above alleged facts as 
claimed by United, the trial court opined that "the 
requisite unity of interest and ownership between 
Morgan and U.S." to invoke the alter ego doctrine 
was shown. The court further held that the second 
element necessary to the application of the alter ego 
doctrine, "fraud or inequity," was also present. The 
court referred in this connection to the insolvency 
of U.S. West I.nvestments and of Golden Pacific 
and of an inference of inequitable purpose "to be 
drawn from the intermingling of funds, payment of 
personal obligations by the corporation, and deposit 
of the individual's private funds in the corporation's 

Page 6 

bank account .... " The court further relied in this 
connection upon National's assumed knowledge 
that Morgan would be flying the airplane so that 
"he should be deemed a named insured." 

Findings of fact and conclusions of law were 
requested by National. The findings generally con
formed to the stipulation and the recital of facts in 
United's trial brief, with one exception. Instead of 
finding that U.S. West Investments and Golden Pa
cific Insurance were alter egos of the several prin
cipals who were in effect partners, finding No. 9 
stated "[t]hat said purported corporate entities, in
cluding U.S. West Investments and Golden Pacific 
Insurance, were the alter egos of Philip Morgan, 
Jr." so "[t]hat U.S. West Investments as an alter ego 
of Philip Morgan, Jr., is but another name for Philip 
Morgan, Jr., and Philip Morgan, Jr., was thus per
sonally insured under [National's] policy at the time 
of said accident." 

From its findings, the court concluded that 
"[National's] policy covers Philip Morgan, Jr., indi
vidually, as an insured; that [National's] share of 
said settlement was its full policy limit of 
$1,000,000 which should have been paid by 
[National] toward said settlement." The judgment 
accordingly so declared and awarded United the 
judgment in the sum of $1 million. This appeal fol
lowed. 

Contentions 
National contends that: (1) its policy does not 

cover Morgan individually as an insured and that its 
coverage of the vicarious liability of U.S. West In
vestments in respect of Morgan's negligence is sec
ondary coverage following the primary coverage of 
United's policy which expressly makes Morgan an 
insured; (2) as an innocent third party, National 
cannot be subjected to liability on an alter ego the
ory; and (3) in any event, if National is held to have 
insured Morgan individually, *466 the liability for 
coverage should be prorated on the basis of the re
spective policy limits. 

United contends that: (1) although it "has no 
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quarrel with" the principle invoked in National's 
first contention, the court properly applied the alter 
ego doctrine to make Morgan an insured under Na
tional's policy; and (2) the United policy is by its 
terms excess coverage only in respect to any risk 
having "other underlying insurance collectible," 
and therefore not subject to proration. 

Discussion 
Summary 

The nonowned aircraft coverage under Nation
al's policy was expressly limited to the vicarious li
ability of the named insured, U.S West Invest-

. ments. As such, it was secondary to any coverage 
of Morgan individually as negligent operator of the 
aircraft. The claimed alter ego status of U.S. West 
Investments does not alter the coverage because (1) 

the rationale for the coverage rule remains fully op
erative, and (2) there is no fraud or inequity in its 
application. 

Having concluded that United's policy is the 
primary coverage, it is unnecessary to reach Na
tional's contention that liability should be prorated. 

Unless a Contrary Result Is Required Under the Al
ter Ego Doctrine, National's Coverage Was Sec

ondary 
(l)The provisions of both policies were per

fectly clear. United's policy specifically extended 
coverage to Morgan as an insured because he was 
an "executive officer, director or stockholder of the 
named insured" and he was using an "aircraft not 
owned by the named insured in the business of the 
named insured." On the other hand, under Nation
al's policy, the only insured with respect to the use 
of nonowned aircraft was the named insured, U.S. 
West Investments. Since the stipulated facts in
cluded the fact that at the time of the accident, Mor
gan "was engaged in business activities on behalf 
of said corporate entities [U.S. West Investments 
and Golden Pacific Insurance], taking clients and 
[pro]spective clients on a hunting trip to promote 
the business of*467 said corporations" ofwhich he 
was president, it is apparent that the primary liabil
ity for Morgan's negligence was his own personal 
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liability. Liability imposed upon U.S. West Invest
ments was vicarious liability for Morgan's fault. 

The obligations of Morgan and of U.S. West 
Investments were, therefore, governed by the rule 
stated in Continental Cas. Co. v. Phoenix Constr. 
Co. (1956) 46 Ca1.2d 423, 428-429 [ 296 P.2d 801, 
57 A.L.R.2d 914]: "Where a judgment has been 
rendered against an employer for damages occa
sioned by the unauthorized negligent act of his em
ploye, the employer may recoup his loss in an ac
tion against the negligent employe [Citations]; that 
is, as between employer and employe in such a situ
ation, the obligation of the employe is primary and 
that of the employer secondary .... 

"Under equitable principles of subrogation the 
insurer of the employer who has been compelled to 
pay the judgment against the employer may recover 
against the negligent employe or the employe's in
surer. [Citations.]" (Italics added.) Since the policy 
covering the employee as an insured had policy 
limits sufficient to cover the loss, such policy was 
found to be the primary coverage. 

Hartford Accident & Indemnity Co. v. Trans
port Indemnity Co., supra., 242 Cal.App.2d 90, re
lied upon Continental Cas. Co. to reach a like res
ult, imposing all liability upon the vehicle owner's 
policy which made a permissive user an insured and 
relieving the carrier which covered only his em
ployer on account of vicarious liability. 

It is clear, therefore, that under the facts of this 
case, the United policy, which expressly covered 
Morgan as an insured, was the primary policy un
less that result is avoided by the application of the 
alter ego doctrine. 

The Alter Ego Relationship Shown by the Evidence 
Does Not Eliminate the Reason for Making U.S. 

West Investment's Obligation Secondary 
As pointed out above, the reason National's 

coverage of U.S. West Investments is secondary to 
United's coverage of Morgan is that U.S. West In
vestments was entitled to indemnity against Mor-
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gan. Theoretically, if Morgan, as a sole proprietor, 
and U.S. West Investments were *468 alter egos, 
no such obligation to indemnify could arise, be
cause Morgan could not have an obligation to in
demnify himself. The evidentiary showing in the 
trial court, however, did not support any claim that 
Morgan was a sole proprietor. United in its brief 
concedes "[t]he fact that there were several men 
who in essence did business as partners through al
ter ego corporate shells .... " This concession is con
sistent with the position taken by United in its trial 
brief where repeated reference was made to the· fact 
that the principals "did business as partners." There 
is no suggestion in the record that Morgan's flying 
activities did not promote the entire partnership 
business and the only possible meaning of the stip
ulation that at the time of the accident Morgan was 
flying in behalf of the insured corporations is that 
he was engaged in partnership activities if in fact 
such corporations were merely instrumentalities 
through which the partnership business was carried 
on. 

(2)The rule giving an employer a right of in
demnity against a negligent employee who subjects 
him to vicarious liability is equally applicable 
where the negligent party is a partner and subjects 
the partnership to vicarious liability. 

"The law of partnership is the law of agency. 
Each partner is the agent of the other, and impliedly 
agrees that he will exercise reasonable care and di
ligence in the operation of the partnership business. 
When a loss is paid by a partnership, there is a right 
of indemnity against the partner whose negligence 
caused the loss. Yorks v. Tozer, 59 Minn. 78, 60 
N.W. 846, 28 L.R.A. 86, 50 Am. St. Rep. 395. It is 
the same rule where the principal is held liable for 
the negligent act of his agent. Upon payment of the 
loss, the principal may bring action against his 
agent to be indemnified for the loss sustained: 2 C. 
J. 721. As stated in Rowley's 'Modern Law of Part
nership,' vol. 2, § 983, 'Losses caused wholly by the 
negligence or misconduct of one party must be 
borne by him.' In 'The Law of Partnership' by Shu-
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maker (2d Ed.) 160, it is said: 'A partner has no 
right to charge the firm with losses or expenses 
caused by his own negligence or want of skill....' 
Also see 33 C. J. 864." ( United Brokers' Co. v. 
Dose (1933) 143 Ore. 283 [22 P.2d 204, 205].) 

68 Corpus Juris Secundum, section 83, page 
522, states the rule as follows: "Where a partner
ship is liable for injuries to a third person, there is a 
right of indemnity against the partner whose negli
gence caused the injuries. [Fn. omitted.]" *469 

It is thus apparent that United's claim that U.S. 
West Investments was the alter ego of its principals 
conducting business "substantially as partners" 
does not alter Morgan's indemnity obligation upon 
which the coverage question depends. 

No Inequity Justifying Invocation of the Alter Ego 
Doctrine Has Been Shown 

(3a)In order for the alter ego doctrine to apply, 
there must be shown not only "such unity of in
terest and ownership that the separate personalities 
of the corporation and the individual no longer ex
ist," but further "that, if the acts are treated as those 
of the corporation alone, an inequitable result will 
follow." ( Automotriz etc. De California v. Resnick 
(1957) 4 7 Cal.2d 792, 796 [ 306 P .2d 1].) In the tri
al court, National virtually conceded the existence 
of the first element. In its brief on appeal, however, 
National argues: "There was clearly a separate cor
porate existence." We find it unnecessary to resolve 
this issue, however, since it is clear, in any event, 
that even if U.S. West Investments failed to achieve 
any separate existence, no fraud or other inequit
able result will follow if it is recognized as the sole 
insured under the nonowned aircraft coverage of 
National's policy. "The alter ego doctrine is applied 
to avoid inequitable results not to eliminate the con
sequences of corporate operations." ( Aladdin Oil 
Corp. v. Perluss (1964) 230 Cal.App.2d 603, 614 [ 
41 Cal.Rptr. 239].) Consequently, it may not be ap
plied so as to prejudice the rights of an innocent 
third party who has dealt with the corporation as 
such. 
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An example of this limitation is Tarter, Web
ster & Johnson, Inc. v. Windsor Developers, Inc. 
(1963) 217 Cai.App.2d Supp. 875 [ 31 Cal.Rptr. 
452]. A trial court judgment allowing the plaintiff a 
materialman's lien against defendant's property was 
reversed. The defendant contracted with Cal-Mar, a 
corporation formed by Bailey, Butts and Procopio 
for the purpose of acting as framing contractors in 
the construction of buildings, to do the framing in 
defendant's housing project. Defendant also dealt 
with Trus-Span, another corporation formed by 

. Bailey and Butts "for the purpose of buying and 
selling building materials" ( id., at p. 877) to fur
nish the necessary materials to be delivered in 
"built-up loads" appropriate to construct each 
house. Plaintiff, a building material supplier, sold 
Trus-Span built-up loads which were delivered to 
the property and utilized in the construction of the 
houses. To escape the consequences of the rule 
"that one who furnishes materials *470 to a person 
who is himself a materialman is not entitled to a li
en" ( id., at p. 878), plaintiff showed facts upon 
which the trial court found that "Trus-Span and 
Cal-Mar, were but the alter egos of the individuals, 
Bailey, Butts and Procopio" ( id., at p. 879), and on 
this basis held that plaintiff was entitled to a materi
alman's lien. In reversing, the reviewing court said ( 
id., at pp. 879-881 ): "It would serve no useful pur
pose to review in detail the voluminous testimony 
which was received upon this feature of the case. It 
is sufficient for the purposes of this opinion to state 
that were this an action against these individuals to 
hold them personally liable for the obligations of 
these corporations upon the alter ego theory, the 
evidence introduced in this action would be suffi
cient to justify a judgment against them. 

"The difficulty with this situation, however, is 
that neither Trus-Span nor Cal-Mar nor the indi
viduals who organized them are parties to this ac
tion. It appears that the plaintiff, who was in the 
business of selling lumber at wholesale, sold the 
materials in question to Trus-Span at wholesale 
prices, plus an additional charge for making up the 
built-up loads. The materials thus sold were 
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charged to Trus-Span on an open account. The de
fendant made its contract with Trus-Span for the 
purchase of these materials for which defendant 
agreed to pay a larger price than that charged to 
Trus-Span. In other words, Trus-Span was making 
a profit from the purchase and sale of the material. 
There is no evidence in the record that there was 
any bad faith on the part of the defendant or that 
defendant knew of facts which would indicate that 
the corporations were but the alter egos of the indi
viduals. It is the fact that no permit to issue stock 
was granted to either corporation and apparently no 
stock was actually issued. The fact remains, 
however, that both corporations were organized and 
charters were issued and filed for record. 

"The general purpose of the alter ego theory is 
to look through the fiction of the corporation and to 
hold the individuals doing business in the name of 
the corporation liable for its debts in those cases 
where it should be so held in order to avoid fraud or 
injustice. (D. N. & E. Walter & Co. v. Zuckerman, 
214 Cal. 418 [ 69 P.2d 839,79 A.L.R. 329].) 

"Generally speaking, in order to enforce the al
ter ego theory bad faith must be shown. ( Holly
wood Cleaning & Pressing Co. v. Hollywood Laun
dry Service, Inc., 217 Cal. 124 [ 17 P.2d 709]; 
Wilson v. Stearns, 123 Cai.App.2d .472 [ 267 P.2d 
59]; Luis v. Orcutt etc. Co., 204 Cai.App.2d 433 [ 
22 Cai.Rptr. 389].) *471 

"Referring then to the instant case, it appears 
from the evidence that the defendant had nothing 
whatever to do with the two corporations except to 
contract with them for materials and labor. Bills 
were rendered by the two corporations and were 
paid. Waivers of lien were executed and delivered 
to defendant. On the other hand, the plaintiff, a 
wholesaler of lumber, agreed to sell lumber to the 
Trus-Span Corporation as a dealer of materials. 
There were no representations to the plaintiff that 
Trus-Span was a contractor. Under such circum-
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stances plaintiff was in the position of selling ma
terials at wholesale to a corporation holding itself 
out as a retailer and which was in turn selling at a 
profit to the property .owner. Under such circum
stances plaintiff would not be entitled to a lien. It is 
true that Trus-Span failed to pay plaintiff. Had 
there been either allegation or proof that the de
fendant in any way conspired to produce such res
ult, defendant might be held liable or a lien might 
effectually be placed upon its property. Here, 
however, it is sought to use the alter ego theory, not 
as against the parties who conducted the business in 
the name of the corporations, but against an inno
cent third party who has already paid for the mater
ials. It is clear from the prior decisions of the Cali
fornia courts that the alter ego theory may not be 
used for such purpose." 

The facts in Tarter are indistinguishable from 
those in the case at bench. Neither U.S. West In
vestments nor the principals who utilized it are 
parties to the action. National had nothing whatever 
to do with organizing or operating U.S. West In
vestments. Its only relationship to that entity was its 
contracting to provide insurance coverage relating 
to the use of aircraft in U.S. West Investment's be
half. Moreover, National had given full considera
tion in the elimination of Morgan's insured status 
by substantially reducing the premium. 

A similar statement limiting the applicability of 
the doctrine appears in Meyer v. Glenmoor Homes, 
Inc. (1966) 246 Cai.App.2d 242, 260-261, where 
the court said: "Moreover, since the purpose of the 
doctrine of disregarding the corporate entity is to 
prevent fraud it cannot be used to inflict an obliga
tion on an innocent corporation or its minority 
stockholders. (Oakland Medical Bldg. Corp. v. 
Aureguy, supra., and Commercial Lbr. Co. v. Ukiah 
Lbr. Mills, supra.; Dashew v. Dashew Business Ma
chines, Inc .. (l963) 218 Cai.App.2d 711,716 [ 32 
Cai.Rptr. 682].)" *472 

Tacit recognition of the same limitation of the 
doctrine is found in Roman Catholic Archbishop v. 
Superior Court (1971) 15 Cai.App.3d 405 [ 93 
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Cai.Rptr. 338], where the alter ego doctrine was 
held inapplicable to subject one subsidiary to liabil
ity for the obligations of another subsidiary con
trolled by the same parent. The court said ( id., at p. 
412): "'The purpose of the doctrine is not to protect 
every unsatisfied creditor, but rather to afford him 
protection, where some conduct amounting to bad 
faith makes it inequitable ... for the equitable owner 
of a corporation to hide behind its corporate veil.' ( 
Associated Vendors, Inc. v. Oakland Meat Co., 
supra., 210 Cal.App.2d 825, at p. 842 [ 26 Cai.Rptr. 
806].)" 

The teaching of the foregoing cases is that the 
fraud or inequity, the elimination of which legitim
ately invokes the doctrine, must be that of the party 
against whom the doctrine is invoked, and such 
party must have been an actor in the course of con
duct constituting the "abuse of corporate privilege" 
(15 Cai.App.3d at p. 411), or must be seeking some 
inequitable advantage based upon ""''the fiction of 
separate existence'""' (ibid.). No such circum
stances exist in this case. There is no evidence in 
the record whatever that National participated in 
the abuse of U.S. West Investments' corporate priv
ilege. The circumstance that U.S. West Investments 
and Golden Pacific Insurance both became insolv
ent is immaterial to the position of either National 
or United. As insurers who received their agreed 
premiums for coverage, they have no concern with 
the ability of their insureds to satisfy claims. In re
cognition of this fact, Insurance Code section 
11580, subdivision (b), provides that the insurer's 
obligation is not affected by the insolvency or 
bankruptcy of the insured during the life of the 
policy. 

The trial court's finding of inequity was 
premised on the assumption that if Morgan were 
not made an insured under National's policy, it 
"would be permitted to avoid its obligations and the 
risks which it voluntarily undertook under the sub
ject insurance policy for which it had been duly 
compensated, thereby unfairly placing [United] in 
the position of a primary, rather than an excess, in-
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surer." There are two faults with this premise. The 
first is the assumption that National voluntarily un
dertook to insure Morgan against personal liability, 
and the second is that it was compensated for any 
such coverage. As above pointed out, approxim
ately $200 of an original annual premium of $350 
for aircraft liability coverage which did cover Mor
gan was refunded when the described aircraft liabil
ity coverage was deleted after it had been in effect 
two and one-half months. Substantially, the only li
ability coverage *473 premium retained was the 
$175 annual premium for the nonownership cover
age which was limited to the named insured, U.S. 
West Investments. After this endorsement, National 
neither undertook coverage of Morgan nor received 
compensation therefor. 

Though the effect of this withdrawal of cover
age unquestionably increased United's exposure un
der its policy which expressly covered Morgan's in
dividual liability, it is difficult to see how National 
is chargeable with any inequity in this respect. (4 
)"An insurance company has the right to limit the 
coverage of a policy issued by it and when it has 
done so, the plain language of the limitation must 
be respected." ( Continental Cas. Co. v. Phoenix 
Constr. Co., supra., 46 Cal.2d at p. 432.) If Morgan 
was willing to rely upon the coverage provided by 
the owner's policies for the borrowed aircraft and 
thereby save U.S. West Investments premium dol
lars, the pro rata refund of the liability premium 
was reasonable if not obligatory. (Ins. Code, § 481, 
subd. (a)(2); Jenson v. Allstate Ins. Co. (1973) 32 
Cal.App.3d 789, 793.) 

(3 b )In any event, there is nothing in the record 
in any respect suggesting that the deletion of indi
vidual coverage for Morgan violated any rights or 
expectations of United. United's policy expressly 
covered Morgan as an insured while he was operat
ing a nonowned aircraft in the business of U.S. 
West Investments. There was, however, no evid
ence that United relied upon the existence of any 
underlying insurance, other than that usually car
ried by the nonowned aircrafts' owners, to reduce 

Page II 

its exposure under this coverage. The fact that the 
National policy was not scheduled, though provi
sion was made for scheduling of policies upon 
which the premium was based, belies any inference 
that United acted on the assumption that there was 
underlying insurance carried by U.S. West Invest
ments. 

The record is equally devoid of any evidence 
that National had any reason to believe that there 
was an umbrella policy providing such unusual 
coverage as that specified in the United policy or 
that the National policy would not be scheduled in 
any such umbrella policy, should it exist. We are, 
consequently, unable to find any basis for accusing 
National of inequity of any kind; it simply provided 
the coverage which its insured was willing to pay 
for, and the alter ego doctrine cannot appropriately 
be applied to impose liability upon it. The United 
policy, therefore, was the primary coverage for li
ability caused by the negligence of Morgan while 
flying in the course of the business of U.S. *474 
West Investments. Its policy limits were adequate 
to cover all the loss suffered by the injured parties. 
No occasion, therefore, arose for resort to Nation
al's coverage of the vicarious liability of U.S. West 
Investments. 

The judgment is reversed and the cause re
manded which directions to enter a judgment in fa
vor of defendant National Union Fire Insurance 
Company of Pittsburgh, Pennsylvania. 

Cobey, J., and Allport, J., concurred. 
Respondent's petition for a hearing by the Su

preme Court was denied August 20, 1980. *475 

Cal.App.2.Dist. 
United States Fire Ins. Co v. National Union Fire 
Ins. Co. 
I 07 Cal.App.3d 456, 165 Cal.Rptr. 726 

END OF DOCUMENT 
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United States Court of Appeals, 
Ninth Circuit. 

WILSHIRE WESTWOOD ASSOCIATES; Platt 
Development Company, Plaintiffs-Appellants, 

v. 
ATLANTIC RICHFIELD CORPORATION; Peter 

J. Ruddock; John Crawford; Thomas Crawford; and 
Does 1 through 20, Defendants-Appellees. 

No. 88-5708. 
Argued and Submitted Dec. 9, 1988. 

Decided Aug. 7, 1989. 

Action was brought alleging claim for response 
costs under Comprehensive Environmental Re
sponse, Compensation, and Liability Act. The 
United States District Court for the Central District 
of California, Robert M. Takasugi, J., dismissed 
complaint. Appeal was taken. The Court of Ap
peals, Coyle, District Judge, sitting by designation, 
held that petroleum exclusion in Act applies to un
refined and refined gasoline. 

Affirmed. 

Reinhardt, Circuit Judge, filed a specially con
curring opinion in which O'Scannlain, Circuit 
Judge, joined. 

West Headnotes 

[1] Federal Courts 170B €/=776 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K)1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 

Dismissal for failure to state a claim is a ruling 
on question of law and, as such, is reviewed de 
novo. Fed.Rules Civ.Proc.Rule 12(b)(6), 28 

U.S.C.A. 

[2] Environmental Law 149E €/=440 

149E Environmental Law 

149EIX Hazardous Waste or Materials 
149Ek436 Response and Cleanup; Liability 

149Ek440 k. Substances Covered. Most 
Cited Cases 

(Formerly 199k25.5(10) Health and Environ
ment) 

Petroleum exclusion in Comprehensive Envir
onmental Response, Compensation and Liability 
Act applies to unrefined and refined gasoline, even 
though certain of its indigenous components and 
certain additives introduced during refining process 
have themselves been designated as hazardous sub
stances within meaning of the Act. Comprehensive 
Environmental Response, Compensation, and Liab
ility Act of 1980, § 101(14), 42 U.S.C.A. § 
9601(14). 

[3] Statutes 361 €/=196 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k I 87 Meaning of Language 

36 I k I 96 k. Relative and Qualifying 
Terms, and Their Relation to Antecedents. Most 
Cited Cases 

"Doctrine of the last antecedent" states that 
qualifying words, phrases and clauses must be ap
plied to words or phrases immediately preceding 
them and are not to ·be construed as extending to 
and including others more remote. 

*801 Rene P. Tatro, San Francisco, Cal., for 
plaintiffs-appellants. 

Patrick W. Dennis, Los Angeles, Cal., for Atlantic 
Richfield. 

T. Emmet Thornton, Los Angeles, Cal., for Peter 
Ruddock. 

Gary R. Ricks, Santa Barbara, Cal., for John Craw-

© 20I 1 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page2 

881 F.2d 801,30 ERC 1065, 58 USLW 2123, 19 Envtl. L. Rep. 21,313 

(Cite as: 881 F.2d 801) 

ford, defendants-appellees. 

M. Alice Thurston, Washington, D.C., for amicus 

U.S. 

Appeal from the United States District Court for the 
Central District of California. 

Before REINHARDT and O'SCANNLAIN, Circuit 
Judges, and COYLE, District Judge. FN* 

FN* Honorable Robert E. Coyle, United 
States District Judge for the Eastern Dis
trict of California, sitting by designation. 

COYLE, District Judge: 
Wilshire Westwood Associates and Platt De

velopment Company appeal the district court's dis
missal pursuant to F.R.Civ.P. 12(b)(6) of their com
plaint against Atlantic Richfield Corporation, Peter 
J. Ruddock, John Crawford and Thomas Crawford. 
The district court concluded that the petroleum ex
clusion set forth in Section 101(14) of the Compre
hensive Environmental Response, Compensation 
and Liability Act (CERCLA), 42 U.S.C. § 9601(14) 
, applies to leaded gasoline. We affirm. 

*802 A. Background. 
On April 8, 1987 Wilshire Westwood Asso

ciates and Platt Development Company (hereinafter 
referred to as plaintiffs) filed a complaint against 
Atlantic Richfield Corporation, Peter J. Ruddock, 
John Crawford and Thomas Crawford (hereinafter 
referred to as defendants) alleging a claim for re
sponse costs from defendants pursuant to Section 
107(a) of CERCLA, 42 U.S.C. § 9607(a)(2)(B). 
FNl The complaint alleges at paragraph 6 that 

"[t]he gasoline stored in leaking underground stor
age tanks . .. contained additives with hazardous 
substances including, but not limited to, benzene, 
toluene, xylene, ethyl-benzene and lead [which] 

leaked from the underground storage tanks and con
taminated soils .... " Paragraphs 30 and 32 respect

ively allege that "[t]he substances identified in 

paragraph 6 ... are hazardous substances within the 
meaning of Section 101(14) ofCERCLA, 42 U.S.C. 
§ 9601(14)" and that "[t]here have been releases or 
threatened releases of hazardous substances, includ
ing, but not limited to, those identified in paragraph 
6 ... into the environment ... within the meaning of 
Section 101(22) of CERCLA, 42 U.S.C. § 
9601(22)_FN2 

FNl. 42 U.S.C. § 9607(a)(2)(B) provides 
in pertinent part: 

Notwithstanding any other provision or 
rule of law, and subject only to the de
fenses set forth in subsection (b) of this 
section-

(2) any person who at the time of dispos
al of any hazardous substance owned or 
operated any facility at which such haz
ardous substances were disposed of 

(4) ... shall be liable for-

(B) any other necessary costs of re
sponse incurred by any other person con
sistent with the national contingency 
plan .... 

FN2. 42 U.S.C. § 9601(14) defines the 
term "hazardous substance" as: 

(14) The term 'hazardous substance' 
means (A) any substance designated pur
suant to section 132l(b)(2)(A) of Title 
33, (B) any element, compound, mixture, 
solution, or substance designated pursu
ant to section 9602 of this title, (C) any 
hazardous waste having the characterist
ics identified under or listed pursuant to 
section 3001 of the Solid Waste Disposal 
Act [42 U.S.C.A. § 6921] (but not in
cluding any waste the regulation of 
which under the Solid Waste Disposal 
Act [42 U.S.C.A. § 6901 et seq.] has 
been suspended by Act of Congress), (D) 
any toxic pollutant listed under section 
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112 ofthe Clean Air Act [42 U.S.C.A. § 
7412], and (F) any imminently hazard
ous chemical substance or mixture with 
respect to which the Administrator has 
taken action pursuant to section 2606 of 
Title 15. The term does not include pet
roleum, including crude oil or any frac
tion thereof which is not otherwise spe
cifically listed or designated as a haz
ardous substance under subparagraphs 
(A) through (F) of this paragraph, and 
the term does not include natural gas, 
natural gas liquids, liquefied natural gas, 
or synthetic gas usable for fuel (or mix
tures of natural gas and such synthetic 
gas). [emphasis added] 

The district court initially denied motions made 
pursuant to Rule 12(b)(6), Federal Rules of Civil 
Procedure to dismiss plaintiffs' claim under CER
CLA, ruling in pertinent part: 

(1) CERCLA's petroleum exclusion covers gasol
ine as well as its hazardous constituents: benzene, 
ethylbenzene, toluene and xylene, although said 
constituents are specifically listed as hazardous . 
substances under CERCLA. This is because 
whether or not these constituents are fractions of 
petroleum, to interpret the petroleum exclusion 
otherwise would render the exclusion meaning
less since it would result in no petroleum 
products coming under the petroleum exclusion. 

(2) CERCLA's petroleum exclusion does not cov
er leaded gasoline because 

(a) Lead is an additive to gasoline; it is not 
'petroleum, including crude oil or any fraction 
thereof ... ' 

(b) Lead is specifically listed as a hazardous 
substance under CERCLA. 

(c) There is no reason to treat lead differently 
when it is released as a part of gasoline from 
when it is released in any other form. See 

United States v. Carolawn Co., 14 Envtl.L.Rep. 
20696 (D.S.C. June 15, 1984) (lead is a hazard
ous substance when released in water-based 
paint). 

·The district court subsequently reconsidered 
this ruling upon motion because of a memorandum 
dated July 31, 1987 from the General Counsel of 
the Environmental Protection Agency to the Assist
ant Administrator for Solid Waste and Emergency 
Response. *803 Based on this memorandum, the 
district court ruled on reconsideration that CER
CLA's petroleum exclusion applies to leaded gasol
ine and dismissed plaintiffs' claim under CERCLA 
FN3 . 

FN3. The district court simultaneously dis
missed plaintiffs' pendent claims for lack 
of subject matter jurisdiction, thereby res
ulting in dismissal of the action. The dis
missal of the pendent claims is not at issue 
in this appeal. 

Plaintiffs appeal. The issue presented in this 
appeal is whether the exclusion from the definition 
of "hazardous substances" in CERCLA for 
"petroleum, including crude oil and any fraction 
thereof not specifically listed as a hazardous sub
stance" includes refined gasoline and all of its com
ponents and additives. 

B. Request for Judicial Notice. 
Rule 201(b)(2), Federal Rules of Evidence, al

lows the court to take judicial notice of a fact not 
subject to reasonable dispute because it is "capable 
of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be ques
tioned." 

It is undisputable that benzene, toluene, xylene, 
ethylbenzene and lead are hazardous substances, 
having been specifically listed or designated pursu
ant to several of the statutes set forth in Section 
9601 (14)(a)-(F). 

We take judicial notice that benzene, toluene, 
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xylene, ethylbenzene and lead also are all indigen
ous components of crude oil. We also take judicial 
notice of the meaning of the words "fraction" and 
"petroleum." Thus, "fraction" is defined in Web
ster's Third New International Dictionary Un
abridged (1981) to mean "one of several portions 
(as of a distillate or precipitate) separable by frac
tionation and consisting either of mixtures or pure 
chemical compounds." "Petroleum" is defined in 
relevant part as: 

[A]n oily flammable bituminous liquid ... that is 
essentially a compound mixture of hydrocarbons 
of different types with small amounts of other 
substances (as oxygen compounds, sulfur com
pounds, nitrogen compounds, resinous and as
phaltic components, and metallic compounds) ... 
and that is subjected to various refining processes 
(a fractional distillation, cracking, catalytic re
forming, hydroforming, alkylation, polymeriza
tion) for producing useful products (as gasoline, 
naphtha, kerosene, fuel oils, lubricants, waxes, 
asphalt, coke, and chemicals) 

C. Standard of Review. 
[I] A dismissal for failure to state a claim pur

suant to Rule 12(b)(6) is a ruling on a question of 
law and as such is reviewed de novo. Emrich v. 
Touche Ross & Co., 846 F.2d I I 90, I I 98 (9th 
Cir. I 988). Interpretation of a statute is a question of 
law also subject to de novo review. Trustees of Am
algamated Insurance Fund v. Geltman Industries, 
Inc., 784 F.2d 926, 928 (9th Cir.), cert. denied, 479 
U.S. 822, I 07 S.Ct. 90, 93 L.Ed.2d 42 (1986); 
United States v. Horowitz, 756 F.2d 1400, 1403 
(9th Cir.), cert. denied, 474 U.S. 822, 106 S.Ct. 74, 
88 L.Ed.2d 60 (1985). 

D. Statutory Interpretation. 
[2] As noted, the definition of hazardous sub

stance in Section 960 I (I 4) contains an exclusion 
therefrom commonly referred to as the "petroleum 
exclusion." The petroleum exclusion provides that 
the term hazardous substance "does not include pet-

roleum, including crude oil or any fraction thereof 
which is not otherwise specifically listed or desig
nated a hazardous substance under subparagraphs 
(A) through (F) of this paragraph .... " Neither the 
term "petroleum" nor "fraction" are defined in 
CERCLA. 

I. Plain Meaning. 
The plain language of a statute is the starting 

point for its interpretation. American Tobacco Co. 
v. Patterson, 456 U.S. 63, 68, 102 S.Ct. 1534, 1537, 
71 L.Ed.2d 748 (1982). "A fundamental canon of 
statutory construction is that, unless otherwise 
defined, words will be interpreted as taking their 
ordinary, contemporary, common *804 meaning." 
Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct. 
311, 314, 62 L.Ed.2d 199 (1979). However, 
"[d]eparture from a literal reading of statutory lan
guage may ... be indicated by relevant internal evid
ence of the statute itself and necessary in order to 
effect the legislative purpose." Malat v. Riddell, 
383 U.S. 569, 571-72, 86 S.Ct. 1030, 1032, 16 
L.Ed.2d 102 (1966). "If the intent of Congress is 
clear, that is the end of the matter; for the court ... 
must give effect to the unambiguously expressed 
intent of Congress." Chevron, U.S.A. Inc. v. Natur
al Resources Defense Council, Inc., 467 U.S. 837, 
842-43, 104 S.Ct. 2778, 2781-82, 81 L.Ed.2d 694 
(I 984). Because "CERCLA is essentially a remedi
al statute designed by Congress to protect and pre
serve public health and the environment [, courts] 
are ... obligated to construe its provisions liberally 
to avoid frustration of the beneficial legislative pur
poses ... 'in the absence of a specific congressional 
intent otherwise.' " Dedham Water Co. v. Cumber
land Farms Dairy, Inc., 805 F.2d 1074, 1081 (1st 
Cir.I 986) (citations omitted). However, "[t]his 
court must look beyond the express language o{ a 
statute where a literal interpretation 'would thwart 
the purpose of the over-all statutory scheme or lead 
to an absurd result.'" Brooks v. Donovan, 699 F.2d 
1010, 101 I (9th Cir.I983) (citations omitted). And 
"[s]tatutes should not be construed to make surplus
age of any provision." Pettis ex rei. United States v. 
Morrison-Knudsen Co., 577 F.2d 668, 673 (9th 
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Cir.1978). 

Plaintiffs contend that the petroleum exclu
sion's plain and unambiguous terms compel the 
construction that it does not apply to petroleum, 
crude oil or any fraction thereof containing any of 
the components which have been designated as haz
ardous pursuant to any one of the acts listed in Sec
tion 9601(14)(A)-(F). 

In our view, however, the application of the 
standards governing statutory construction to the 
words of the petroleum exclusion requires us to ex
clude gasoline, even leaded gasoline, from the term 
"hazardous substance" for purposes of CERCLA. 
Any other construction ignores the plain language 
of the statute and renders the petroleum exclusion a 
nullity. 

[3] Plaintiffs rely upon the canon of statutory 
construction known as the "doctrine of the last 
antecedent." The doctrine of the last antecedent 
states that qualifying words, phrases and clauses 
must be applied to the words or phrases immedi
ately preceding them and are not to be construed as 
extending to and including others more remote. 
First Charter Financial Corp. v. United States, 669 
F .2d 1342, 1350 (9th Cir.1982); United States v. 
Metate Asbestos Corp., 584 F.Supp. 1143, 1147 
(D.Ariz.1984). Plaintiffs contend that in the applic
ation of this doctrine "the limiting words 'which is 
not otherwise specifically listed' plainly modify the 
preceding words of Section 9601(14): '[t]he term 
[hazardous substance] does not include petroleum, 
including crude oil or any fraction thereof' and cre
ates an exception." [emphasis added] 

We cannot agree with plaintiffs' application of 
the doctrine of the last antecedent. As we apply it, 
the doctrine compels the construction that 
"hazardous substance" does not include any frac
tion of crude oil which has been listed or desig
nated as a hazardous substance under Section 
9601(14)(A)-(F). The word immediately preceding 

. "fi . " FNZJ. PI . fff I the qualifying phrase IS ractwn. am I s 
proposed application extends*805 to more remote 

words and is ungrammatical. Plaintiffs' application 
of the doctrine of last antecedent necessarily re
quires a plural verb in the qualifying phrase while 
the actual grammar sets forth a singular verb. 

FN4. In line with this construction, defend
ants contend that gasoline is the only frac
tion of crude oil alleged in the complaint to 
have been released onto the property. The 
other substances, including benzene, are all 
alleged to have been additives to the gasol
ine. Therefore, defendants argue: "The 
plain language of the statute is clear that 
only when the particular fraction of crude 
oil is separately listed will it be considered 
a hazardous substance. Gasoline does not 
appear on any of the lists identified in sub
paragraphs (A) through (F) of section 
9601 (14) and therefore is not a hazardous 
substance." Plaintiffs contend in their reply 
brief that benzene itself is a fraction of pet
roleum. Benzene is defined as "a colorless 
volatile flammable toxic liquid hydrocar
bon ... that is us [ ually] obtained commer
cially from the carbonization of coal ... or 
from certain petroleum fractions by cata
lytic dehydrogenation, and that is used 
chiefly in organic synthesis ... , as a 
solvent, and as a motor fuel (as for blend
ing with gasoline)." Webster's Third New 
International Dictionary Unabridged 
( 1981 ). Therefore, plaintiffs argue: 
"Whether the benzene is pure or blended 
with gasoline is not the issue .... If the ex
ception to the petroleum exclusion is to be 
interpreted by its plain meaning, it must 
apply to any listed fraction." However, as 
judicially noted, benzene also is an indi
genous component of crude oil. 

In further support of their construction of the 
plain meaning of the petroleum exclusion, plaintiffs 
point out that lead, benzene, ethyl-benzene and 
toluene are hazardous substances covered by CER
CLA if released as part of chemical wastes, United 
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States v. Conservation Chemical Co., 619 F.Supp. 
162, 182-83 (W.D.Mo.l985), that ethyl-benzene 
and xylene are hazardous substances when constitu
ents of coal tar, United States v. Union Gas Co., 
586 F.Supp. 1522, 1523 (E.D.Pa.l984), and that 
lead is a hazardous substance when it is a compon
ent of water-based paint, United States v. Carolawn 
Co., 21 E.R.C. 2124, 2125-26 (D.S.C.l984). 
Plaintiffs argue therefrom: "[That] those same spe
cifically listed substances would not be considered 
hazardous if released as a result of leaking under
ground gasoline storage tanks ... cannot be what 
Congress intended. Such an interpretation would 
render meaningless the exception to the petroleum 
exclusion." 

However, there are no exclusions in CERCLA 
similar to the petroleum exclusion for chemical 
wastes, coal tar and water-based paints. Con
sequently, plaintiffs' reliance on these cases to sup
port their construction is misplaced. 

Moreover, because all of the substances com
plained of herein and designated as hazardous pur
suant to other statutes are indigenous to crude oil, 
see discussion supra, the construction advocated by 
plaintiffs would have the effect of rendering the 
petroleum exclusion a nullity because all crude oil, 
petroleum and petroleum fractions, unrefined or re
fined, would fall outside its ambit. While plaintiffs 
contend that their construction of the plain meaning 
of the petroleum exclusion would still leave some 
substances within its scope, e.g., unrefined oil and 
other petroleum products that do not contain con
stituents added or created during the refining pro
cess, the distinction between those substances 
which are added to a petroleum product and those 
substances which may be indigenous to petroleum 
is nonsensical because all of the substances 
plaintiffs allege were additives to the gasoline also 

. . d. f d ·1 FNS exist as Ill 1genous components o cru e 01 . 

FNS. The United States argues that if the 
term petroleum in the exclusion does not 
include any standard industry additives to 
gasoline, almost every petroleum spill or 

leak would be redressible under CERCLA, 
a circumstance which would vastly 
broaden the potential exposure of the lim
ited CERCLA funds. However, if the pet
roleum exclusion is interpreted to remove 
from CERCLA coverage not only 
"unadulterated petroleum fractions but also 
those which have been contaminated dur
ing use," the EPA's cleanup authority 
would be severely hampered and the 
agency would be effectively prevented 
from addressing many contaminated sites. 
Thus, the United States urges. the court to 
interpret the petroleum exclusion as lim
ited to releases of crude oil and refined 
petroleum and petroleum fractions. In our 
opinion, the statutory construction and the 
concern expressed by the United States rel
ative to "unadulterated petroleum fractions 
[and] those which have been contaminated 
during use" is not necessary to the resolu
tion of this appeal. 

2. Legislative History. 
Although our conclusion regarding the plain 

meaning of the scope of the petroleum exclusion 
makes unnecessary resort to the next step in stat
utory construction, legislative history, Blum v. Sten
son, 465 U.S. 886, 896, 104 S.Ct. 1541, 1547, 79 
L.Ed.2d 891 (1984), we are persuaded that the le
gislative history supports our plain meaning con
struction. 

There is virtually no legislative history contem
poraneous with the enactment of CERCLA directly 
relevant to the scope of the petroleum exclusion. 
This dearth is probably because CERCLA was en
acted as a compromise among three competing 
bills, H.R. 7020, H.R. 85, and S. 1480, after very 
limited debate under a suspension of the *806 rules. 
See Dedham Water Co., supra, 805 F.2d at 1080; 
United States v. Mottola, 605 F.Supp. 898, 902-05 
(D.N.H.l985); Grad, "A Legislative History of the 
Comprehensive Environmental Response, Com
pensation and Liability ("Superfund") Act of 
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1980," 8 Colum.J.Envtl.L. 1-2 (1982)_FN6 Ofthese 
three bills, only H.R. 85 addressed oil spills. H.R. 
85 was reported to the Senate but no further action 
was taken on it. Grad, supra at 4. 

FN6. H.R. 7020, 96th Cong., 2d Sess. 
(1980) ("Hazardous Waste Containment 
Act"); H.R. 85, 96th Cong., 1st Sess. 
(1979) ("Oil Pollution Liability and Com
pensation Act"); S. 1480, 96th Cong., 1st 
Sess. (1979) ( "Environmental Emergency 
Response Act"). 

In arguing that the legislative history of CER
CLA supports their position that gasoline and its 
additives and constituents when refined are not in
cluded within the petroleum exclusion, plaintiffs 
quote from the Report of the Senate Committee on 
Environment and Public Works accompanying S. 
1480 that "[t]he reported bill does not cover spills 
or other releases strictly of oil." I Superfund: A Le
gislative History, Environmental Law Institute, 
Washington, D.C. (1982), 12-13, quoting from 
S.Rep. No. 96-848, 96th Cong., 2d Sess., July 11, 
1980, 1980 U.S.Code Cong. & Admin.News 6119. 
This argument is disingenuous. The plain meaning 
and common use of "oil" includes not just crude oil 
but its various refined fractions. Moreover, one of 
the definitions for "oil" is "petroleum." See Web
ster's Third New International Dictionary Un
abridged (1981 ). 

That Congress had before it the statutory defin
ition of hazardous substances and a list of the sub
stances which had been designated as hazardous 
under other federal laws when CERCLA was en
acted is contended by plaintiffs to mean that the 
phrase "not otherwise specifically listed or desig
nated as a hazardous substance" in the petroleum 
exclusion "was not considered blindly without a 
referent" and that "the statute including the petro
leum exclusion was passed with the substances 
about which plaintiffs complain specifically listed 
and, therefore, excepted from the definition." In ad
dition, plaintiffs contend: "A review of the legislat
ive history shows that each time the term 

'hazardous substance' was defined, Congress used 
the same words. The definition, including the final 
sentence-the petroleum exclusion-and its excep
tion-remained unchanged." 

In our opinion, these arguments do not consti
tute an indication from the legislative history that 
Congress intended that the petroleum exclusion not 
encompass petroleum which contains any desig
nated hazardous substances. 

The contemporaneous legislative history con
cerning the scope of the petroleum ex<;lusion being 
so sparse, we next examine congressional action 
when Congress was presented with opportunities to 
amend CERCLA. 

Specifically, we refer to H.R. 1881, 99th 
Cong., 1st Sess. ( 1985). Defendants, citing [ 15 Cur
rent Developments] Env't Rep. (BNA) 2191 (April 
12, 1985), assert that Section 1(b) ofH.R. 1881, in
troduced by Congressman Downey but never pro
gressing beyond its introduction, would have 
amended CERCLA as follows: 

The provisions of [CERCLA] ... shall apply to 
petroleum, including crude oil or any fraction or 
component or derivative thereof, in the same 
manner and to the same extent as such provisions 
apply to any hazardous substance referred to in 
paragraph (14) [42 U.S.C. Section 9601(14) ], but 
only if such petroleum (or fraction, component or 
derivative thereof) is otherwise specifically listed 
or designated as a hazardous substance under [the 
subparagraphs of42 U.S.C. Section 9601(14) ]. ... 

In addition, reference is made to the Hazardous 
and Solid Waste Amendments of 1984, Pub.L. No. 
98-616, 98 Stat. 3221. Section 601(a) of the 
Amendments added Subtitle I, §§ 9001-9010, to 
the Solid Waste Disposal Act of 1965 ("SWDA" or 
"RCRA") pertaining to the regulation of under
ground storage tanks. See 42 U.S.C. §§ 6991-699li 
as amended by the Superfund Amendments and 
Reauthorization Act of 1986 ("SARA"), *807 
Pub.L. No. 99-499, 100 Stat. 1613.FN7 An under-
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ground storage tank is defined in Section 900 I as 
"any one or combination of tanks (including under
ground pipes connected thereto) which is used to 
contain an accumulation of regulated substances ... " 
with certain exceptions not pertinent here. Section 
9001(2) defines "regulated substance" as: 

FN7. The Solid Waste Disposal Act is also 
known as the Resource Conservation and 
Recovery Act of 1976 or "RCRA." Ac
cording to Grad, supra at p. 2 n. 9, RCRA 
came into being as an amendment to the 
Solid Waste Disposal Act of 1965. 

(A) Any substance defined in Section 101(14) of 
the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (but not 
including any substance regulated as a hazardous 
waste under Subtitle C), and 

(B) Petroleum, including crude oil or any fraction 
thereof which is liquid at standard conditions of 
temperature and pressure (60 degrees Fahrenheit 
and 14.7 pounds per square inch absolute). 

Senator Durenberger introduced the 1984 
Amendment, stating as follows: 
Underground storage tanks are seldom regulated. 
At present, Federal regulation of storage tanks 
covers only above-ground tanks containing chem
ical wastes. And, if a tank is leaking, the Federal 
Government cannot under Superfund authority 
respond or clean up a spill if it involves petro
leum products. 

The tank storage of one of the most common un
derground contaminants-gasoline-is unregu
lated because it is not a waste product (and thus 
not under the authority of the Resource Conser
vation and Recovery Act), and spills of the fuel 
cannot be cleaned up under the Superfund law 
because it is a petroleum product. 

130 Cong.Rec. S2028, S2080 (daily ed. Feb. 
29, 1984). Finally, in 1986, Congress, in Section 
205 of the Superfund Amendments and Reauthoriz-

ation Act of I986 ("SARA"), Pub.L. 99-499, I 00 
Stat. I6I3, further amended Subtitle I of the Solid 
Waste Disposal Act by adding Section 9003(h), 42 
U.S.C. § 699Ib(h), to establish a separate response 
program for petroleum leaking from underground 
storage tanks, the response program being funded 
by a Leaking Underground Storage Tank Trust 
Fund financed by taxes on motor fuels. The Confer
ence Report accompanying SARA, H.R.Rep. No. 
962, 99th Cong., 2d Sess. I83, 263 (I986), reprin
ted in I986 U.S.Code Cong. & Adrriin,News 2835, 
3276, 3356 adopted the House provision for the 
definition of petroleum for purposes of Section 
9003(c), the Senate Amendment containing no pro
vision: 

The response program established by this subsec
tion is available only for tanks containing petro
leum substances. The House amendment contains 
an explicit definition of the term petroleum. The 
definition is a restatement of the meaning of the 
term as established by current law in Section 
9001(2) of the Solid Waste Disposal Act. The 
new definition does not add or remove from regu
lation any substance or underground tank subject 
to current.law. 

Representative Stangeland stated in the House 
debate on SARA: 

Another bold initiative included in the bill is an 
expanded program for cleanup of leaking under
ground storage tanks. The 1984 amendments to 
the Solid Waste Disposal Act authorized a regu
latory program to address the problem of leaking 
underground storage tanks, including petroleum 
tanks which are not covered by Superfund. Under 
the amendments included in the conference re
port, the existing regulatory program is expanded 
upon to authorize EPA to require the owner of 
underground petroleum tank to undertake cleanup 
if the tank should fail or allow EPA to undertake 
the work if the tank owner can't or won't clean up 
the leak. 

132 Cong.Rec. H9572 (daily ed. Oct. 8, 1986). 
SARA left unchanged the petroleum exclusion set 
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forth in 42 U.S.C. § 9601(14). SARA did amend 
CERCLA by adding to CERCLA in Section 
101(33), 42 U.S.C. § 9601(33), a definition of the 
term "pollutant or contaminant." This definition 
*808 contains a petroleum exclusion identical to the 
exclusion in Section 9601(14). During debate on 
SARA in the Senate, Senator Simpson stated in per
tinent part: 

This bill will not diminish the scope of the 
present petroleum exclusion. That provision, 
found in section 101(14) of the Act excludes 
from the definition of 'hazardous substances' all 
types of petroleum, including crude oil, crude oil 
tank bottoms, refined fractions of crude oil, and 
tank bottoms of such which are not specifically 
listed or designated as a hazardous substance un
der the other subparagraphs of that provision. 

132 Cong.Rec. S14932 (daily ed. Oct. 3, 1986). 

The rejection of H.R. 1881 in 1985 and the 
failure to amend the petroleum exclusion when 
CERCLA was amended by SARA in 1986 even 
though the EPA had already clarified its interpreta
tion of the exclusion to cover gasoline and other re
fined products and their components and additives, 
see discussion infra, are asserted by defendants to 
constitute persuasive evidence that their interpreta
tion of the petroleum exclusion is the one intended 
by Congress in 1980. 

Although defendants' characterization of these 
two legislative events as "persuasive evidence" is 
too strong under the circumstances, these sub
sequent events are entitled to some weight: 

Although postenactment developments cannot be 
accorded 'the weight of contemporary legislative 
history, we would be remiss if we ignored these 
authoritative expressions concerning the scope 
and purpose of Title IX .... ' 

... Where 'an agency's statutory construction has 
been "fully brought to the attention of the public 
and the Congress," and the latter has not sought 
to alter the interpretation although it has amended 

the statute in other respects, then presumably the 
legislative intent has been correctly discerned.' 

North Haven Bd. of Educ. v. Bell, 456 U.S. 
512, 535, 102 S.Ct. 1912, 1925, 72 L.Ed.2d 299 
(1982) (citations omitted). See also NLRB v. Bell 
Aerospace Co., 416 U.S. 267, 274-75, 94 S.Ct. 
1757, 1761-62, 40 L.Ed.2d 134 (1974). Because, 
however, the United States concedes that it is not 
clear that Congress was specifically aware of the 
EPA's prior interpretations of the petroleum exclu
sion in 1986, the failure of Congress to object to the 
EPA's interpretation is entitled to only modest 
weight. National Wildlife Federation v. Gorsuch, 
693 F.2d 156, 167 and n. 33 (D.C.Cir.1982). Non
etheless, these postenactment developments lend 
credence to our plain meaning construction. 

In any event, the more compelling indications 
of Congress's intent in 1980 concerning the scope 
of the petroleum exclusion are the amendments to 
the SWDA in 1984 and the amendments in 1986 to 
the SWDA and CERCLA enacted by SARA. While 
"it is well settled that ' "the views of a subsequent 
Congress form a hazardous basis for inferring the 
intent of an earlier one[,]" ' " Russello v. United 

States, 464 U.S. 16, 26, 104 S.Ct. 299, 302, 78 
L.Ed.2d 17 (1983), the very specificity of these 
amendments to cover leaking gasoline, when con
joined with the unchanged wording of the petro
leum exclusion, cannot be disregarded in fathoming 
legislative intent in 1980. 

3. Agency Interpretation. 
After looking to the legislative history, courts 

also look to the interpretation given to a statute by 
its administering agency as an aid in interpreting 
Congress's intent. Brock v. Writers Guild of Amer
ica, West, Inc., 762 F.2d 1349, 1353 (9th Cir.1985). 
Although unnecessary to our opinion, the EPA's in
terpretation of the scope of the petroleum exclusion 
is entirely consistent with its plain meaning and le
gislative history and constitutes highly persuasive 

.d h . . . FN8 ev1 ence t at our mterpretat10n IS correct. 

FN8. The relevant documents include three 
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memoranda issued to subordinates by the 
General Counsel of the EPA and respect
ively dated December 2, 1982, August 12, 
1983, and July 31, 1987. Also relevant are 
EPA pronouncements at 46 Fed.Reg. 
22145 (April 15, 1981 ), at 50 Fed. Reg. 
13460 (April 4, 1985), and at 51 Fed.Reg. 
8106 (March 10, 1986). 

*809 As stated in Chevron, U.S.A., supra, 467 
U.S. at 843-845, 104 S.Ct. at 2781-2783: 

'The power of an administrative agency to ad
minister a congressionally created ... program ne
cessarily requires the formulation of policy and 
the making of rules to fill any gap left, implicitly 
or explicitly, by Congress.' ... If Congress has ex
plicitly left a gap for the agency to fill, there is an 
express delegation of authority to the agency to 
elucidate a specific provision of the statute by 
regulation. Such legislative regulations are given 
controlling weight unless they are arbitrary, ca
pricious, or manifestly contrary to the statute. 
Sometimes the legislative delegation to an agency 
on a particular question is implicit rather than ex
plicit. In such a case, a court may not substitute 
its own construction of a statutory provision for a 
reasonable interpretation made by the adminis
trator of an agency. 

We have 'long recognized that considerable 
weight should be accorded to an executive de· 
partment's construction of a statutory scheme it is 
entrusted to administer, and the principle of de
ference to administrative interpretations 'has 
been consistently followed by this Court whenev
er decision as to the meaning or reach of a statute 
has involved reconciling conflicting policies, and 
a full understanding of the force of the statutory 
policy in the given situation has depended upon 
more than ordinary knowledge respecting the 
matters subjected to agency regulations .... 

' ... If this choice represents a reasonable accom
modation of conflicting policies that were com
mitted to the agency's care by the statute, we 

should not disturb it unless it appears from the 
statute or its legislative history that the accom
modation is not one that Congress would have 
sanctioned.' United States v. Shimer, 367 U.S. 
374, 382, 383 [81 S.Ct. 1554, 1560, 1561, 6 
L.Ed.2d 908] (1961). 

" 'Particularly is this respect due when the ad
ministrative practice at stake "involves a contem
poraneous construction of a statute by the men 
charged with the responsibility of setting its ma
chinery in motion, of making the parts work effi
ciently and smoothly while they are yet untried and 
new."'" Udall v. Tallman, 380 U.S. 1, 16, 85 S.Ct. 
792, 801, 13 L.Ed.2d 616 (1965),' quoting Power 
Reactor Co. v. International Union of Electricians, 
367 U.S. 396, 408, 81 S.Ct. 1529, 1535, 6 L.Ed.2d 
924 (1961). As further explained in Process Gas 
Consumers Group v. United States, 694 F.2d 778, 
791 (D.C.Cir.l982) (en bane), cert. denied sub 
nom. Louisiana v. Federal Energy Regulatory 
Comm'n, 461 U.S. 905, 103 S.Ct. 1874, 76 L.Ed.2d 
807 ( 1983) (footnotes omitted): 

The extent to which courts should defer to agency 
interpretations of law is ultimately 'a function of 
Congress' intent on the subject as revealed in the 
particular statutory scheme at issue.' Thus, when 
Congress delegates full responsibility to an 
agency to implement a statute, but provides little 
guidance on how the governing statute should be 
interpreted, common sense suggests that Con
gress would wish courts to consider agency views 
on questions of law that are 'closely related ... to 
the everyday administration of the statute and to 
the agency's administrative or substantive expert
ise.' 

Courts also consider the thoroughness of the 
agency's consideration, the validity of its reasoning, 
and the consistency of its position over time. Gen
eral Electric Co. v. Gilbert, 429 U.S. 125, 141-42, 
97 S.Ct. 401,410-11, 50 L.Ed.2d 343 (1976); Skid
more v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 
161, 164, 89 L.Ed. 124 (1944). 

The United States argues that by implication 
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the EPA is empowered to render conclusive de
cisions on what should or should not be considered 
a hazardous substance under CERCLA. In support 
thereof the United States notes that it is clear that 
Congress intended the EPA to have substantial dis
cretion in administering CERCLA generally and 
refers the court to 42 U.S.C. § 9602(a): 

(a) The Administrator shall promulgate and re
vise as may be appropriate, regulations designat
ing as hazardous substances, in addition to those 
referred to in section 960 I ( 14) of this title, such 
elements,*810 compounds, mixtures, solutions, 
and substances which, when released into the en
vironment may present substantial danger to the 
public health or welfare or the environment, and 
shall promulgate regulations establishing that 
quantity of any hazardous substance the release 
of which shall be reported pursuant to section 
9603 of this title. The Administrator may determ
ine that one single quantity shall be the reportable 
quantity for any hazardous substance, regardless 
of the medium into which the hazardous sub
stance is released. 

Plaintiffs argue that the court should not accord 
this deference to the memoranda issued by the EPA 
concerning the scope of the petroleum exclusion. 
Plaintiffs cite United States v. Pennsylvania Indus. 
Chern. Corp., 411 U.S. 655, 93 S.Ct. 1804, 36 
L.Ed.2d 567 (1973) and Independent Bankers Ass'n 
v. Smith, 534 F.2d 921 (D.C.Cir.), cert. denied sub 
nom. Bloom v. Independent Bankers Ass'n, 429 U.S. 
862, 97 S.Ct. 166, 50 L.Ed.2d 141 (1976) as author
ity that the EPA's memoranda are not binding on 
the court. Neither of these decisions, however, 
provide support for the contention that the court 
may disregard the EPA memoranda because of 
either the purpose underlying their issuance or the 
informality of their issuance. 

Noting that a party's right to advance "a private 
cause of action for damages under CERCLA is not 
dependent upon a previous governmentally author
ized cleanup program, Wickland Oil Terminals v. 
Asarco, Inc., 792 F.2d 887, 891-92 (9th Cir.l986), 

plaintiffs further argue that no deference is due 
these memoranda in an action between private 
parties because the memoranda are issued inform
ally to guide and assist the EPA in setting priorities 
for the implementation of CERCLA and the alloca
tion of its resources. 

However, the memoranda, while expressing 
concerns about allocation of resources, are not 
couched solely in those terms. Moreover, while a 
decision by the EPA to authorize under CERCLA a 
program for the cleanup of gasoline spills is not a 
prerequisite to this action, the EPA's opinion 
whether such spills are encompassed within CER
CLA's statutory provisions is extremely relevant. 
Plaintiffs' apparent suggestion that the petroleum 
exclusion be interpreted differently by the court and 
the EPA depending upon whether the action is 
private or public does not make sense in the ab
sence of clearly expressed language in the statute or 
legislative history. See Skidmore, supra, 323 U.S. at 
140, 65 S.Ct. at 164 ("Good administration of the 
Act and good judicial administration alike require 
that the standards of public enforcement and those 
for determining private rights shall be at variance 
only when justified by very good reasons.") 

We conclude that the EPA's interpretation of 
the scope of the petroleum exclusion should be ac
corded considerable deference, especially because 
of the virtual absence of contemporaneous legislat
ive history. While the EPA's opinions are not ex
actly contemporaneous with the enactment of the 
petroleum exclusion, its consideration has been 
very thorough and consistent over time. 

E. Conclusion. 
We rule that the petroleum exclusion in CER

CLA does apply to unrefined and refined gasoline 
even though certain of its indigenous components 
and certain additives during the refining process 
have themselves been designated as hazardous sub
stances within the meaning of CERCLA. 

AFFIRMED. 
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REINHARDT, Circuit Judge, specially concurring: 
I concur in the court's opinion. I agree with the 

substance of the court's treatment of CERCLA'S le
gislative history and the interpretation accorded that 
statute by the EPA, and write separately only to 
emphasize that we need not go beyond the language 
of the statute itself in order to reach our result. In 
my view, the language of CERCLA'S "petroleum 
exclusion," contained in 42 U.S.C. § 9601(14), 
plainly applies to gasoline, even when, as here, that 
gasoline contains lead additives. The court *811 
correctly examines the "plain language" of the stat
ute, ante at 803-805, and applies the elementary 
rule that we give the words of a statute their 
"ordinary, contemporary, common meaning," un
less doing so produces an absurd result, or one 
clearly contrary to the expressed intention of the 
statute's drafters. Perrin v. United States, 444 U.S. 
37, 42,100 S.Ct. 311,314,62 L.Ed.2d 199 (1979); 
see also Pierce v. Underwood, 487 U.S. 552, 108 
S.Ct. 2541, 2547, 101 L.Ed.2d 490 (1988) (courts 
"tum first to the language and structure" of the rel
evant statute). In my view, the language of § 
9601(14)'s petroleum exclusion flatly applies to 
gasoline, even if that gasoline may also contain a 
"hazardous substance" within the meaning of CER
CLA (in this case, lead). To hold otherwise, as 
Wilshire Westwood seeks to have us do, would re
quire us to construe the words Congress chose in 
something other than their ordinary meaning. Inas
much as Wilshire Westwood has failed to offer any 
persuasive justification for doing so-either in the 
legislative history of the section or in the general 
policies served by CERCLA-the court rightly re
fuses to depart from the ordinary construction of 
the statute's words. 

881 F.2d 801, 30 ERC 1065, 58 USLW 2123, 19 
Envtl. L. Rep. 21,313 

O'SCANNLAIN, Circuit Judge, concurs fully in the 
opinion authored for the court by Judge COYLE 
and also concurs in the special concurrence of 
Judge REINHARDT. 

C.A.9 (Cal.),l989. 
Wilshire Westwood Associates v. Atlantic Rich
field Corp. 

END OF DOCUMENT 
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V ARETTA WOODS, Plaintiff and Appellant, 
v. 

WILLIAM YOUNG et al., Defendants and Re
spondents. 

No. S005969. 

Supreme Court of California 
Apr4, 1991. 

SUMMARY 
In a medical malpractice action against doctors 

and a medical center, the trial court granted defend
ants summary judgment on the ground the com
plaint was barred by the statute of limitations. 
Plaintiff had filed her notice of intent to sue pursu
ant to Code Civ. Proc., § 364, subd. (a), more than 
ninety days prior to the running of the one-year 
statute of limitations for actions based on profes
sional negligence of health care provider (Code 
Civ. Proc., § 340.5), but did not file her complaint 
until one year and three weeks after the commission 
of the alleged negligent act. Prior to plaintiffs fil
ing of her action, several appellate court decisions 
held that Code Civ. Proc., § 364, subd. (d) (which 
provides that if the notice is served within 90 days 
of the running of the statute of limitations, the time 
for commencement of the action is extended for 90 
days from the date of service), extends the statute 
of limitations by 90 days for all plaintiffs. (Superior 
Court of Los Angeles County, No. C510740, Jerry 
K. Fields, Judge.) The Court of Appeal, Second 
Dist., Div. Three, No. B026333, reversed. 

The Supreme Court affirmed the judgment of 
the Court of Appeal. It held that the serving of the 
notice of intent to sue pursuant to Code Civ. Proc., 
§ 364, subd. (a), tolls the one-year statute of limita
tions only when the plaintiff gives the notice of in
tent to sue in the last ninety days of the limitations 
period, but that the running of the statutory period 
is not otherwise affected by the service of the no
tice. It also held that considerations of fairness and 
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public policy required application of the decision 
be prospective only, and accordingly held that the 
rule did not apply to plaintiff bringing the appeal or 
to plaintiffs filing complaints no later than 90 days 
after the finality of the decision. (Opinion by 

Kennard, J., with Lucas, C. J., Panelli,_ Arabian, 
Fr'l* Baxter, JJ., and Kremer (Daniel J.), J., concur-

ring. Separate concurring opinions by Mosk and 
Baxter, JJ.) 

FN* Presiding Justice of the Court of Ap
peal, Fourth Appellate District, Division 
One, assigned by the Chairperson of the 
Judicial Council. 

HEAD NOTES 
Classified to California Digest of Official Reports 

(1) Healing Arts and Institutions § 30--Physicians, 
Surgeons, and Other Medical Practitioners--Duties 
and Liabilities--Medical Injury Compensation Re
form Act--Purpose. 

In enacting the Medical Injury Compensation 
Reform Act (MICRA), the Legislature attempted to 
reduce the cost and increase the efficiency of med
ical malpractice litigation by revising a number of 
legal rules applicable to such litigation. 

(2) Healing Arts and Institutions § 
47.6--Physicians, Surgeons, and Other Medical 
Practitioners--Duties and Liabilities
-Actions--Notice of Intention to Commence Suit; 
Certificate of Merit--Purpose of Requirement. 

Code Civ. Proc., § 364, subd. (a), requires that, 
before filing a medical malpractice action, a 
plaintiff give the defendant at least 90 days' notice 
of intent to sue. The purpose of this 90-day waiting 
period is to decrease the number of medical mal
practice actions filed by establishing a procedure 
that encourages the parties to negotiate outside the 
structure and atmosphere of the formal litigation 
process. 

(3) Statutes § 
29--Construction--Language--Legislative Intent. 
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In construing statutes, courts must determine 
and effectuate legislative intent. To ascertain intent, 
the court looks first to the words of the statutes. 
Words must be construed in context, and statutes 
must be harmonized, both internally and with each 
other, to the extent possible. Interpretations that 
lead to absurd results or render words surplusage 
are to be av.oided. 

(4a, 4b, 4c, 4d) Healing Arts and Institutions § 
47--Physicians, Surgeons, and Other Medical Prac
titioners--Duties and Liabilities--Actions-- Statute 
of Limitations--Tolling--Notice of Action. 

Code Civ. Proc., § 364, subd. (a), requires that, 
before filing a medical malpractice action, a 
plaintiff give the defendant at least 90 days' notice 
of intent to sue. Code Civ. Proc., § 364, subd. (d), 
provides that if this notice is served within 90 days 
of the statute of limitations, the time for com
mencement of the action is extended by 90 days 
from the date of service. Reading both provisions 
together, only when a plaintiff serves the notice in 
the last 90 days of the !-year period of limitations 
in medical malpractice cases (Code Civ. Proc., § 
340.5), is that statute of limitations tolled for 90 
days. The running of the statutory period is not oth
erwise affected by the service of the notice. This in
terpretation best effectuates the legislative intent of 
§ 364, subd. (a), which is to avoid litigation by at
tempting to settle matters by methods other than lit
igation. The tolling provision of Code Civ. Proc., § 
356 (commencement of action stayed by statutory 
prohibition), does not apply to medical malpractice 
plaintiffs. (Disapproving to the extent inconsistent: 
Grimm v. Thayer ( 1987) 188 Cal.App.3d 866; 871 [ 
233 Cal.Rptr. 687]; Paxton v. Chapman General 
Hospital, Inc. (1986) 186 Cal.App.3d 110 [ 230 
Cal.Rptr. 355]; Gilbertson v. Osman (1986) 185 
Cal.App.3d 308 [ 229 Cal.Rptr. 627]; Hi/burger v. 
Madsen (1986) I 77 Cal.App.3d 45 [ 222 Cal.Rptr. 
713]; Banfield v. Sierra View Local Dist. Hospital 
(1981) 124 Cal.App.3d 444 [ 177 Cal.Rptr. 290]; 
Braham v. Sorenson (1981) 119 Cal.App.3d 367 [ 
174 Cal.Rptr. 39]; and Gomez v. Valley View Sanit
orium (1978) 87 Cal.App.3d 507 [ 151 Cal.Rptr. 
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97].) 
[See Cal.Jur.3d, Healing Arts and Institutions § 
179; 3 Witkin, Cal. Procedure (3d ed. 1985) Ac
tions,§§ 165, 501; 6 Witkin, Summary of Cal. Law 
(9thed. 1988) Torts, § 786.] 
(5) Statutes § 
45--Construction--Presumptions--Assumption That 
Every Provision Is Meaningful. 

Every provision of a statute is assumed to have 
meaning and to perform a useful function. 

(6) Statutes § 52--Construction--Codes--Conflicting 
Provisions--General and Specific Provisions. 

A specific provision relating to a particular 
subject will govern a general provision, even 
though the general provision standing alone would 
be broad enough to include the subject to which the 
specific provision relates. 

(7) Constitutional Law § 83--Equal Protection-
-Classification--Judicial Review-
-Standard--Personal Injury Plaintiffs. 

In determining whether legislation violates 
equal protection principles, the "rational basis" 
standard, rather than the "compelling state interest" 
test, applies to legislative classifications among 
personal injury plaintiffs. 

(Sa, 8b, 8c) Courts § 35--Decisions and Orders
-Judicial Discretion-- Prospective Application-
-Litigant's Reliance on Prior Appellate Court Hold-
ings:Healing Arts and Institutions § 47--Physicians, 
Surgeons, and Other Medical Practitioners--Duties 
and Liabilities--Statute of Limitations--Notice of 
Action--Prospective Application of Tolling Rule. 

In fairness to the plaintiffs who relied on sever
al Court of Appeal rulings concerning the effect of 
the 90-day notice requirements for medical mal
practice actions (Code Civ. Proc., § 364, subd. (a)) 
on the statute of limitations, the decision establish
ing the rule that only when a plaintiff serves the no
tice of intent to sue in the last 90 days of the 1-year 
period of limitations (Code Civ. Proc., § 340.5) is 
that statute of limitations tolled for 90 days, did not 
apply to the plaintiff whose appeal led to the de
?ision or to plaintiffs filing complaints no later than 
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90 days after the finality of the decision. 

(9) Courts § 36--Prospective and Retroactive De
cisions--Judicial Discretion--Factors Considered. 

Unlike statutory enactments, judicial decisions, 
particularly those in tort cases, are generally ap
plied retroactively. But considerations of fairness 
and public policy may require that a decision be 
given only prospective application. Particular con
siderations relevant to the retroactivity determina
tion include the reasonableness of the parties' reli
ance on the former rule, the nature of the change as 
substantive or procedural, retroactivity's effect on 
the administration of justice, and the purposes to be 
served by the new rule. 

(10) Courts § 34--Prospective and Retroactive De
cisions--Procedural Changes. 

Retroactive application of an unforeseeable 
procedural change is disfavored when such applica
tion would deprive a litigant of any remedy whatso
ever. 
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KENNARD,J. 
In 1975, the Legislature enacted the Medical 

Injury Compensation Reform Act (MICRA) in re
sponse to a health care crisis caused by a rapid in
crease in premiums for medical malpractice insur
ance. Among MICRA's many provisions is one that 
requires a plaintiff, before filing an action based on 
a health care provider's professional negligence, to 
give the defendant at least 90 days' notice of intent 
to sue. 

The issue in this case is whether the 90-day no
tice provision tolls or extends the 1-year statute of 
I. . . fi d. I I . . FN1 ImitatiOns or me Ica rna practice actwns, 
and, if so, under what circumstances. 

FN1 Code of Civil Procedure section 340.5 
provides for a limitations period in medical 
malpractice cases of three years after the 
injury or one year after the plaintiffs dis
covery of the injury, whichever occurs 
first. The three-year limitations period is 
not in issue here. 

Two different views have developed in the 
Courts of Appeal that have addressed this issue. All 
of the decisions have concluded that the statute of 
limitations is tolled for 90 days regardless of when 
during the limitations period the plaintiff gives the 
requisite notice of intent to sue. Some, however, 
have held that when the notice is given in the last 
90 days of the limitations period, the overall time 
for bringing the action is extended for a period ran
ging from 90 to 180 days. 

We conclude that neither line of authority ef
fectuates the legislative intent underlying MICRA's 
statutory scheme. We hold that the 1-year statute of 
limitations is tolled for 90 days when the plaintiff 
gives the notice of intent to sue in the last 90 days 
of the limitations period, but that the running of the 

statutory period is not otherwise affected by service 
of the notice. We further hold that considerations of 
fairness and public policy require prospective ap
plication of our decision. 
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I 
(1) In enacting MICRA in 1975, the Legis

lature "attempted to reduce the cost and increase 
the efficiency of medical malpractice litigation by 
revising a number oflegal rules applicable to such 
litigation." ( American Bank & Trust Co. v. Com
munity Hospital (1984) 36 Cal.3d 359, 363-364 
*320 [ 204 Cal.Rptr. 671, 683 P.2d 670, 41 
A.L.R.4th 233].) The MICRA revision added to the 
Code of Civil Procedure three provisions that are 
relevant to a resolution of the issue presented here: 
Code of Civil Procedure section 364, subdivisions 
(a) and (d), and section 365. FN2 (All further stat
utory references are to the Code of Civil Proced
ure.) 

FN2 Section 364, subdivision (a) provides: 
"No action based upon the health care pro
vider's professional negligence may be 
commenced unless the defendant has been 
given at least 90 days' prior notice of the 
intention to commence the action." 

Section 364, subdivision (d) states: "If the 
notice is served within 90 days of the ex
piration of the applicable statute of limita
tions, the time for the commencement of 
the action shall be extended 90 days from 
the service of the notice." 

Section 365 reads: "Failure to comply with 
this chapter shall not invalidate any pro
ceedings of any court of this state, nor 
shall it affect the jurisdiction of the court 
to render a judgment therein. However, 
failure to comply with such provisions by 
any attorney at Jaw shall be grounds for 
professional discipline and the State Bar of 
California shall investigate and take appro
priate action in any such cases brought to 
its attention." 

(2) Section 364, subdivision (a) (hereafter sec
tion 364(a)) requires that, before filing a medical 
malpractice action, a plaintiff give the defendant at 
least 90 days' notice of intent to sue. The purpose of 
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this 90-day waiting period is to decrease the num
ber of medical malpractice actions filed by estab
lishing a procedure that encourages the parties to 
negotiate "outside the structure and atmosphere of 
the formal litigation process." (Jenkins & Schwein
furth, California's Medical Injury Compensation 
Reform Act: An Equal Protection Challenge (1979) 
52 So.Cal.L.Rev. 829, 963, fn. omitted; see Grimm 
v. Thayer (1987) 188 Cal.App.3d 866, 871 [ 233 
Cal.Rptr. 687]; Gilbertson v. Osman (1986) 185 
Cai.App.3d 308, 317 [ 229 Cai.Rptr. 627].) 

Section 365 states that a plaintiff's failure to 
give the 90-day notice required by section 364(a) 
"shall not invalidate any proceedings of any court 
of this state, nor shall it affect the jurisdiction of the 
court to render a judgment therein." It also 
provides, however, that an attorney who fails to 
comply with the notice requirement may be subject 
to disciplinary proceedings by the State Bar of Cali
fornia. 

Unless the giving of the 90-day notice tolls or 
extends the statute of limitations, sections 364(a) 
and 365 pose a dilemma for the plaintiff's attorney 
who serves the notice within the last 90 days of the 
1-year limitations period. In that situation, the attor
ney must either comply with section 364(a)'s pro
scription against commencing the action during that 
statute's 90-day waiting period, thereby forfeiting 
the client's cause of action, or the attorney must file 
the lawsuit during the statutory 90-day waiting 
period, thereby "triggering" section 365's provision 
of possible disciplinary action by the State Bar. In 
the absence of tolling or extension, a plaintiff's at
torney wishing to protect the client's rights without 
risking disciplinary *321 proceedings would have 
to serve the 90-day notice within 9 months of the 
plaintiff's discovery of the injury. This would, in ef
fect, shorten the statutory limitations period from 
one year to nine months. 

The Legislature attempted to resolve this prob
lem through section 364, subdivision (d) (hereafter 
section 364(d)). That provision states that if section 
364(a)'s 90-day notice of intent to sue is served dur-
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ing the last 90 days of the statute of limitations, the 
limitations period is "extended 90 days from ser
vice of the notice." This additional time could give 
the plaintiff more, but never less, than the statutory 
one-year period in which to bring the lawsuit. Thus, 
section 364(d) reflects the Legislature's intent to al
low a medical malpractice plaintiff at least a year in 
which to file the action. 

A literal application of section 364(d), 
however, leads to incongruous results, as this ex
ample shows: A plaintiff serves the 90-day notice 
of intent to sue required by section 364(a) 50 days 
before expiration of the 1-year statute of limita
tions. Because section 364(d) would in that case ex
tend the 1-year limitations period by 90 days, cal
culated from the date of service of the 90-day no
tice, the plaintiff has 1 year and 40 days in which to 
file the action. 

If our hypothetical plaintiff were to file suit on 
the last day of the extension, the plaintiff would vi
olate the 90-day waiting requirement of section 
364(a), which requires the plaintiff to give the de
fendant health care provider at least 90 days' prior 
notice of intent to sue. If, however, the plaintiff 
were to file the action one day after the extended 
period, that is, one year and forty-one days after 
discovery of the injury, the action would be barred 
by the one-year statute of limitations because it was 
filed one day beyond the limitations period as ex
tended. 

Thus, when applied literally, section 364(d) ac
complishes nothing. This is the problem that has 
confronted the Courts of Appeal in their efforts to 
resolve the dilemma that sections 364(a) and 365 

present to a plaintiffs attorney who serves the 
90-day notice of intent to sue in the last 90 days of 
the !-year limitations period. 

II 
All of the Courts of Appeal that have attempted 

to resolve the difficulties presented by the MICRA 
provisions discussed above have resorted to the 
non-MICRA tolling provision of section 356. That 
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provision states that when "the commencement of 
an action is stayed by ... statutory prohibition," the 
time of the statutory prohibition "is not part of the 
time limited for the commencement of the action." 
The Courts of Appeal have *322 concluded that 
section 364(a)'s 90-day waiting period is a 
"statutory prohibition" within the meaning of sec
tion 356, thus resulting in a 90-day tolling of the 
1-year limitations period regardless of when the no
tice of intent to sue is given. The..y have disagreed, 
however, whether the 90-day extension provided by 
section 364(d) is in addition to, or is included with

in, the 90-day tolling attributable to section 356, as 
the following cases illustrate. 

In Gomez v. Valley View Sanitorium (1978) 87 
Cal.App.3d 507 [ 151 Cal.Rptr. 97], the court, rely
ing on section 356, concluded that the giving of the 
90-day notice of intent to sue required by section 
364(a) tolls the 1-year statute of limitations for a 
period of 90 days, and that, in addition, when the 
notice is served within 90 days of the expiration of 
the statute, section 364(d) operates to lengthen the 
statute by a period of between 1 day and 90 days. 

The Gomez court noted that section 364(d), 
which applies only when the requisite notice of in
tent to sue is given in the last 90 days of the limita
tions period, extends the limitations period for 90 
days from the date of service of the notice. The 
court observed that section 364(a) "incongruously" 

prohibited the commencement of the action during 
the limitations period as extended by section 364(d) 
. In the court's view, the statutory scheme would 
"self-destruct" were it not for the tolling provided 
by section 356. For these reasons, the court con
cluded that section 356 interrupted the running of 
the limitations period upon the serving of section 
364(a)'s 90-day notice of intent to sue, and that the 

period as extended by section 364(d) resumed upon 
expiration of section 364(a)'s 90-day waiting peri

od. ( Gomez v. Valley View Sanitorium, supra, 87 
Cal.App.3d at p. 51 0.) 

Therefore, under Gomez v. Valley View Sanit
orium, supra, 87 Cal.App.3d 507, the 90-day 
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tolling resulting from the application of section 356 
and the 90-day extension flowing from section 
364(d) are consecutive, so that the time for bringing 
suit does not expire until up to 180 days after ser
vice of the 90-day notice required by section 364(a) 
. Thus, under Gomez, the statute of limitations peri
od can be extended for a period ranging from 90 
days to 180 days, depending on when a plaintiff 
gives section 364(a)'s 90-day notice of intent to sue. 
At least two cases have followed Gomez. ( Paxton 
v. Chapman General Hospital, Inc. (1986) 186 
Cal.App.3d 110, 115 [ 230 Cal.Rptr. 355]; Estrella 
v. Brandt (9th Cir. 1982) 682 F.2d 814, 818-819.) 

But in Braham v. Sorenson ( 1981) 119 
Cal.App.3d 367 [ 174 Cal.Rptr. 39], another Court 
of Appeal adopted a different view. In Braham, the 
court focused on the express language in section 
364(d) providing that its 90-day extension must be 
measured from the date of service of section 364(a) 
's 90-day notice of intent to sue. The court con
cluded that this *323 language precluded adding the 
two 90- day provisions. ( 119 Cal.App.3d at p. 372 
.) 

The Braham court reasoned that section 364(d) 
's extension of 90 days was concurrent with, and 
consequently subsumed by, the 90-day tolling that 
results from applying section 356's "statutory pro
hibition" provision to section 364(a)'s 90-day notice 
requirement. As interpreted by Braham, the applic
ation of sections 356, 364(a), and 364(d) results in 
all cases in changing the one-year limitations peri
od into a total of one year and ninety days, but not 
more than that. ( Braham v. Sorenson, supra, 119 
Cal.App.3d at pp. 372-373.) Among the cases that 
have followed the Braham decision are Grimm v. 
Thayer, supra, 188 Cal.App.3d 866, 870; Gil
bertson v. Osman, supra, 185 Cal.App.3d 308, 317; 
Hi/burger v. Madsen (1986) 177 Cal.App.3d 45, 52 
[ 222 Cal.Rptr. 713]; and Banfield v. Sierra View 
Local Dist. Hospital (1981) 124 Cal.App.3d 444, 
459-460 [ 177 Cal.Rptr. 290]. 

As we shall explain, the Courts of Appeal's ap
plication of section 356, the general tolling provi-
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sion, cannot be harmonized with section 364(d)'s 
extension provision. Under the interpretations ad
opted by the Courts of Appeal, section 364(d) is 
either rendered meaningless or given a meaning 
that its language will not support . 

III 
(3) In construing statutes, we must determine 

and effectuate legislative intent. (People v. Wood
head (1987) 43 Cal.3d 1002, 1007 [ 239 Cal.Rptr. 
656, 741 P.2d 154]; People ex rei. Younger v. Su
perior Court (1976) 16 · Cal.3d 30, 40 [ 127 

Cal.Rptr. 122, 544 P.2d 1322].) To ascertain intent, 
we look first to the words of the statutes. ( Dyna
Med, Inc. v. Fair Employment & Housing Com. 
(1987) 43 Cal.3d 1379, 1386-1387 [ 241 Cal.Rptr. 
67, 743 P.2d 1323]; People v. Woodhead, supra, at 
p. 1007.) "Words must be construed in context, and 
statutes must be harmonized, both internally and 
with each other, to the extent possible." ( California 
Mfrs. Assn. v. Public U~ilities Com. (1979) 24 
Cal.3d 836, 844 [ 157 Cal.Rptr. 676, 598 P.2d 
836].) Interpretations that lead to absurd results or 
render words surplusage are to be avoided. (Ibid.) 

(4a) To apply section 356's tolling provision to 
section 364, as the Courts of Appeal have done, ex
tends the !-year statute of limitations for either a 
period ranging from 90 to 180 days, as expressed in 
Gomez v. Valley View Sanitorium, supra, 87 
Cal.App.3d 507, or for 90 days only, but not more 
than that, as held in Braham v. Sorenson, supra, 
119 Cal.App.3d 367. 

The Gomez court's construction, under which 
the section 364(d) extension commences only after 
the section 356 tolling is concluded, cannot be *324 
reconciled with the language of section 364(d) stat
ing that the 90-day extension is measured "from the 
service of the notice" that a plaintiff must give un
der section 364(a). 

The Braham court's construction, on the other 
hand, is faithful to the language of section 364(d), 
but at the cost of rendering it substantively mean
ingless. Under the reasoning of Bra~am, the section 
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364(d) extension and the section 356 tolling are 
both "triggered" by the same act (service of the no
tice of intent to sue). Beginning at the same time, 
the two 90-day periods run in tandem and expire to
gether. In other words, the section 364(d) extension 
is wholly subsumed within, and thus redundant of, 
the 90-day tolling attributable to sections 364(a) 
and 356. (5) Because this conclusion deprives sec
tion 364(d) of any meaning, it violates the rule that 
every provision of a statute is assumed to have 
meaning and to perform a useful function. ( White 
v. County of Sacramento (1982) 31 Cal. 3d 676, 681 
[ 183 Cal.Rptr. 520, 646 P.2d 191]; J. R. Norton 
Co. v. Agricultural Labor Relations Bd. (1979) 26 
Cal.3d 1, 36 [ 160 Cal.Rptr. 710,603 P.2d 1306].) 

( 4b) The anomalies created by applying the 
tolling provision of section 356 to section 364 sug
gest that when the Legislature enacted MICRA it 
did not intend section 356, a non-MICRA provi
sion, to apply to section 364, a MICRA statute. 
This conclusion is supported by the presence of 
section 365 in MICRA's statutory scheme. Section 
365 states that a medical malpractice plaintiffs fail
ure to comply with the 90-day notice requirement 
of section 364(a) does not invalidate court proceed
ings and is not jurisdictional, although failure to 
comply may subject the plaintiffs attorney to State 
Bar disciplinary proceedings. Therefore, as noted in 
Toigo v. Hayashida (1980) 103 Cal.App.3d 267, 
268- 269 [ 162 Cal.Rptr. 874], section 365 does not 
legally prevent a plaintiff from commencing a med
ical malpractice action during the mandatory 
90-day waiting period set forth in section 364(a). 
(Compare, e.g., Cal. Cigarette Concessions v. City 
of L. A. (1960) 53 Cal.2d 865, 868 [ 3 Cal.Rptr. 
675, 350 P.2d 715] [§ 356 held to toll the statute of 
limitations during the pendency of a claim for re
fund of municipal business license taxes when the 
presentation of a claim to the city was a prerequis
ite to bringing court action]; Eistrat v. Cekada 

(1958) 50 Cal.2d 289, 291-292 [ 324 P.2d 881] [§ 
356 held applicable to a restraining order in a bank
ruptcy proceeding that prevented the plaintiff from 
commencing an action].) 

Page 7 

Our conclusion that section 356 does not apply 
to section 364 is also supported by the rule of stat
utory construction that a later, more specific statute 
controls over an earlier, general statute. Sections 
364 and 365 were enacted in 1975 as part of MI
CRA, "an interrelated legislative scheme enacted to 
deal specifically with all medical malpractice 
claims." ( *325Young v. Haines (1986) 41 Cal.3d 
883, 894 [ 226 Cal.Rptr. 547, 718 P.2d 909].) Sec
tion 356, a non-MICRA provision, was enacted in 
1872 (13A West's Ann. Code Civ. Proc. (1982 ed.) 
§ 356, p. 594), and applies to tolling and to stat
utory prohibitions in general. (6) As we said in 
People v. Tanner (1979) 24 Cal.3d 514, 521 [ 156 
Cal.Rptr. 450, 596 P.2d 328]: "A specific provision 
relating to a particular subject will govern a general 
provision, even though the general provision stand
ing alone would be broad enough to include the 
subject to which the specific provision relates." 

( 4c) The conclusion that the tolling provision 
of section 356 is inapplicable does not, however, 
resolve the problem presented by a literal applica
tion of section 364(d). That provision states that if 
section 364(a)'s 90-day notice of intent to sue is 
served during the last 90 days of the statute of lim
itations, the limitations period is "extended 90 days 
from service of the notice." As mentioned previ
ously, a literal application of section 364(d) would 
require a medical malpractice plaintiff to com
mence the lawsuit in the same period of time during 
which section 364(a) precludes the plaintiff from 
filing suit. To resolve the problem, we must there
fore consider both the context in which section 364 
was enacted and the legislative objective. ( Dyna
Med, Inc. v. Fair Employment & Housing Com., 
supra, 43 Cal.3d at p. 1387; see People v. Wood
head, supra, 43 Cal.3d at pp. I 007-1 008.) 

As we noted at the outset, in enacting MICRA 
the Legislature sought to "reduce the cost and in
crease the efficiency of medical malpractice litiga
tion" by, among other things, changing the legal 

rules governing such litigation. (American Bank & 
Trust Co. v. Community Hospital, supra, 36 Cal.3d 
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at pp. 363-364.) One such change was to impose, 
through section 364(a), a 90-day "waiting" period 
on the plaintiff in an effort to encourage negotiated 
resolution of the medical malpractice dispute out
side the formal litigation process. ( Grimm v. Thay
er, supra, 188 Cal.App.3d at p. 871.) 

That legislative purpose is best effectuated by 
construing section 364( d) as tolling the one-year 
statute of limitations when section 364(a)'s ninety
day notice of intent to sue is served during, but not 
before, the last ninety days of the one-year limita
tions period. Because the statute of limitations is 
tolled for 90 days and not merely extended by 90 
days from the date of service of the notice, this con
struction results in a period of 1 year and 90 days in 
which to file the lawsuit. In providing for a waiting 
period of at least 90 days before suit can be 
brought, this construction achieves the legislative 
objective of encouraging negotiated resolutions of 
disputes. 

Moreover, this interpretation resolves the di
lemma, discussed earlier, that sections 364(a) and 
365 pose for a plaintiffs attorney who serves the 
90-day notice of intent to sue required by section 
364(a) in the last 90 days of the 1-year *326 limita
tions period. Our construction of section 364 as 
tolling, rather than merely extending, the statute of 
limitations, permits the plaintiff to commence the 
action after the 90-day "waiting" period has ela%sed 
and before the limitations period has expired. N3 

The plaintiff who gives the 90-day notice before the 
last 90 days of the 1-year limitations period can still 
bring the lawsuit after the 90-day period has 
elapsed because in that situation the 1-year statute 
of limitations will not have expired at the end of the 
90-day waiting period. 

FN3 A plaintiff who serves the notice of 
intent to sue on the last day of the limita
tions period has one day after the ninety
day waiting period to file the complaint. 

Tolling may be analogized to a clock that 
is stopped and then restarted. Whatever 

period of time that remained when the 
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clock is stopped is available when the 
clock is restarted, that is, when the tolling 
period has ended. Because the law does not 
divide time periods into increments of less 
than one day (see, e.g., §§ 12, 1013) and 
because tolling takes effect immediately, 
the day of service of the notice is not part 
of "the time for the commencement of the 
action." (§ 340.5.) 

Furthermore, this construction of section 364 
harmonizes the statutory provisions at issue. It 
maintains the legislative mandate, as expressed in 
section 364(a), that a medical malpractice plaintiff 
give the defendant at least 90 days' notice of intent 
to sue before commencing an action. As explained 
earlier, by imposing this 90-day waiting period, the 
Legislature sought to encourage settlement outside 
the formal litigation process. Our construction also 
achieves section 364(d)'s purpose of preserving the 
90-day negotiation period by allowing additional 
time to bring the lawsuit when the plaintiff serves 
the 90-day notice in the last 90 days of the limita
tions period. It further gives effect to the provision 
in section 365 that the failure to give section 364(a) 
's 90-day notice of intent to sue is not jurisdictional 
and does not invalidate any proceedings. 

We recognize that to grant additional time to a 
plaintiff who serves the notice of intent to su~ re
quired by section 364(a) in the last 90 days of the 
limitations period, but not to a plaintiff who more 
promptly gives such notice, appears to reward the 
dilatory plaintiff. But the Legislature drew this dis
tinction when it enacted MICRA. Through section 
364(d), the Legislature extended the statute of lim
itations "[i]f the notice is served within 90 days of 
the expiration of the applicable statute of limita
tions .... " Presumably the Legislature's reason for 
imposing this restriction was that plaintiffs who 
serve the notice before the final 90 days of the lim
itations period will still have time to file their ac
tions after the 90-day waiting period is concluded, 
and so they do not need an extension. (See Mutual 
Life Ins. Co. v. City of Los Angeles (1990) 50 
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Cal.3d 402, 412 [ 267 Cal.Rptr. 589, 787 P.2d 
996].) In matters of statutory construction, we may 
not ignore restrictions the Legislature has inserted. 
(§ 1858.) If the relief afforded by section 364(d) is 
to be provided also to plaintiffs who serve the sec
tion 364(a) notice *327 before the last 90 days of 
the 1-year limitations period, it must be the Legis
lature that provides it. 

The distinction between a plaintiff who 
promptly gives notice and one· who gives notice in 
the last 90 days of the limitations period does serve 
the legislative objective of allowing time for nego
tiations without the formal initiation of legal pro
ceedings. Tolling the limitations period when the 
plaintiff serves the notice during the last 90 days of 
that limitations period allows MICRA plaintiffs to 
continue negotiating with the defendants for the full 
90-day waiting period contemplated by MICRA be
fore their actions must be filed to avoid the bar of 
limitations. At the same time, this construction ·of 
section 364(d), which restricts relief to plaintiffs 
who serve the notice of intent to sue during the last 
90 days of the limitations period, avoids judicially 
converting the legislatively established 1-year stat
ute of limitations ( § 340.5) into a 
1-year-and-90-day statute of limitations in all cases. 
As we have seen, the alternative constructions 
render section 364(d) meaningless, reach anomal
ous results, or cannot be reconciled with the other 
statutory provisions at issue. 

Invoking the constitutional guarantee of equal 
protection, plaintiff argues that the statutory 
scheme improperly favors those plaintiffs who 
serve the section 364(a) notice of intent during the 
last 90 days of the !-year limitations period. These 
plaintiffs are favored, according to this argument, 
because they alone are granted extensions of the 
one-year limitations period. This distinction, 
plaintiff maintains, violates equal protection be
cause it lacks a rational relationship to the legislat
ive objective. We disagree. 

The timing of the notice determines in which 
group the plaintiff falls. Because the plaintiff con-
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trois the timing of the notice, it is the plaintiff who 
selects the group or classification. Under the one
year statute of limitations, a cause of action accrues 
on discovery. ( § 340.5.) Thus, upon discovery of 
the injury the medical malpractice plaintiff is aware 
of the cause of action and can decide when to give 
the statutory notice of intent to sue. Consequently, 
the plaintiff rather than the Legislature determines 
the plaintiffs group or classification. 

Also without merit is plaintiffs assertion that 
the legislative classifications are not rationally re
lated to the legislative objective. (7) The "rational 
basis" standard, rather than the "compelling state 
interest" test, applies to legislative classifications 
among personal injury plaintiffs. ( Young v. Haines, 
supra, 41 Cal.3d at p. 899; American Bank & Trust 
Co. v. Community Hospital, supra, 36 Cal.3d at p. 
373, fn. 12.) As noted earlier, the Legislature 
sought to decrease the number of medical malprac
tice actions filed by providing for a period of nego
tiation before commencement of the *328 lawsuit. 
Allowing additional time ifthe 90-day notice to sue 
is not given until the last 90 days of the statute of 
limitations directly relates to this legislative object
ive by providing time for negotiation without bar
ring the plaintiffs claim. (See Fein v. Permanente 
Medical Group (1985) 38 Cal.3d 137, 161-164 [ 
211 Cal.Rptr. 368, 695 P.2d 665]; Roa v. Lodi Med
ical Group, Inc. (1985) 37 Cal.3d 920, 930-933 [ 
211 Cal.Rptr. 77, 695 P.2d 164]; Barme v. Wood 
(1984) 37 Cal.3d 174, 181-182 [ 207 Cal.Rptr. 816, 
689 P.2d 446]; American Bank & Trust Co. v. Com
munity Hospital, supra, 36 Cal. 3d at pp. 370-374.) 

( 4d) For the reasons given above, we hold that 
when a plaintiff gives the 90-day notice of intent to 
sue required by section 364(a) in the last 90 days of 
the 1-year statute of limitations that statute is tolled 

FN4 
for 90 days. 

FN4 Statements in the following cases in
consistent with this holding are disap
proved: Grimm v. Thayer, supra, 188 
Cal.App.3d 866; Paxton v. Chapman Gen
eral Hospital, Inc., supra, 186 Cal.App.3d 
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11 0; Gilbertson v. Osman, supra, 185 
Cai.App.3d 308; Hi/burger v. Madsen, 
supra, 177 Cai.App.3d 45; Banfield v. Si
erra View Local Dist. Hospital, supra, 124 
Cai.App.3d 444; Braham v. Sorenson, 
supra, 119 Cai.App.3d 367; and Gomez v. 
Valley View Sanitorium, supra, 87 
Cai.App.3d 507. 

IV 
In this case, plaintiff Varetta Woods was ad

mitted to defendant Brotman Medical Center 
(Brotman) on May 10, 1983. Defendants Hiawatha 
Harris, M.D., and Alvin T. Trotter, M.D., agents 
and employees of Brotman, diagnosed plaintiff as 
suffering from schizophrenia, and provided treat
ment. 

On June 29, 1983, plaintiff was transferred 
from Brotman to County-USC Medical Center 
(County-USC), where she was told she was suffer
ing from encephalitis rather than schizophrenia. On 
July 21, 1983, plaintiff authorized Brotman to re
lease her medical records to an attorney. After her 
discharge from County-USC on July 25, 1983, 
plaintiff changed attorneys. 

In response to interrogatories, plaintiff stated 
that she learned of the alleged misdiagnosis upon 
admission to County-USC on June 6, 1983. Thus, 
that would have been the date on which plaintiff 
discovered her injury and the statute of limitations 
would have commenced running.(§ 340.5.) Hospit
al records, however, showed that Brotman dis
charged plaintiff on June 29, 1983, and that she was 
admitted on that same day to County-USC, where 
she remained until her discharge on July 25, 1983. 
Because of plaintiffs admission in her interrogatory 
response that she first .learned of the misdiagnosis 
upon her admission to County-USC, the discrep
ancy between the date she said to be her admission 
date and hospital records showing a later date of 
admission suggests that the date given by *329 
plaintiff may have been in error. In any event, as 
the Court of Appeal in this case concluded, "the 
date of such advice could not have been later than 
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July 25, 1983, the date of [plaintiffs] discharge 
from County-USC." For purposes of this decision, 
therefore, we will accept July 25, 1983-the latest 
possible date of plaintiff's discovery of the alleged 
malpractice-as the date on which the one-year stat
ute of limitations started to run. (§ 340.5.) 

In compliance with the 90-day notice require
ment of section 364(a), plaintiff's new attorneys no
tified defendants on February 17, 1984, of her in
tent to file a malpractice action against them. The 
complaint was filed on August 16, 1984, one-year 
and three weeks after plaintiff's discovery of the in
jury. FNS It alleged medical malpractice based on 
negligent examination, diagnosis, and treatment. 
Each defendant answered, and alleged as an affirm
ative defense that the complaint was barred by the 
one-year statute of limitations. 

FN5 Plaintiff did not file her complaint 
within one year of any of the possible 
dates (June 6, June 29, and July 25, 1983) 
of discovery of the injury. Nor did she 
serve the 90-day notice of intent to sue 
within the last 90 days of the 1-year limita
tions period regardless of which date is 
considered the date of discovery. Each of 
these possible dates leads to the same res
ult. 

Defendants moved for summary judgment on 
the ground that the filing of the complaint was un
timely because it occurred after expiration of the 
statute of limitations. ( § 340.5.) The trial court 
granted the motions, and denied plaintiff's motion 
for reconsideration. 

Plaintiff appealed, and obtained a reversal. The 
Court of Appeal held that the statute of limitations 
was tolled by the giving of the notice of intent to 
sue, regardless of when during the limitations peri
od the notice was given. Although the court noted 
that the application of section 356's tolling provi
sion to section 364 was questionable, it decided to 
follow the existing published decisions that had ap
plied section 356 to section 364. Because plaintiff's 
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complaint was filed within one year and ninety 
days of the date her cause of action accrued, the 
Court of Appeal reversed the judgment of the trial 
court. 

v 
(8a) If the construction of the relevant statutes 

that we have adopted were applied retroactively to 
the facts of this case, plaintiffs action would be 
barred by the statute of limitations. Because she 
served the notice of intent to sue before the last 90 
days of the limitations period, plaintiff would not 
be entitled to the benefit of the tolling provided by 
section 364(d). Her complaint, filed one year and 
three weeks after discovery of her cause of action, 
would be untimely. *330 

(9) Unlike statutory enactments, judicial de
cisions, particularly those in tort cases, are gener
ally applied retroactively. ( Newman v. Emerson 
Radio C01p. ( 1989) 48 Cal. 3d 973, 978, 981-982 [ 
258 Cal.Rptr. 592, 772 P.2d 1059].) But considera
tions of fairness and public policy may require that 
a decision be given only prospective application. ( 
!d. at pp. 983-984; see Estate of Propst (1990) 50 
Cal.3d 448, 463 [ 268 Cal.Rptr. 114, 788 P.2d 628]; 
Moradi-Shalal v. Fireman's Fund Ins. Companies 
(1988) 46 Cal.3d 287, 305 [ 250 Cal.Rptr. 116, 758 
P.2d 58]; Peterson v. Superior Court (1982) 31 
Cal.3d 147, 152 [ 181 Cai.Rptr. 784, 642 P.2d 
1305].) Particular considerations relevant to the ret
roactivity determination include the reasonableness 
of the parties' reliance on the former rule, the nature 
of the change as substantive or procedural, retro
activity's effect on the administration of justice, and 
the purposes to be served by the new rule. ( New
man v. Emerson Radio Co1p., supra, at pp. 983-992 
; Peterson v. Superior Court, supra, at p. 152; Nee! 
v. Magana, Olney, Levy, Cathcart & Gelfand 
(1971) 6 Cal.3d 176, 193 [ 98 Cai.Rptr. 837, 491 
P.2d 421].) 

(8b) Reliance by litigants on the former rule 
and the unforeseeability of change support pro
spective application of the rule adopted here. As we 
have observed, the issue presented in this case has 
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been addressed in seven published Court of Appeal 
decisions. Although the Courts of Appeal were di
vided on the interpretation and application of sec
tion 364(d), FN6 all seven opinions concluded that 
the one-year limitations period was tolled during 
section 364(a)'s ninety-day waiting period regard
less of when during the limitations period the notice 
of intent to sue was served. This unanimous conclu
sion established a settled rule upon which plaintiff 
could reasonably rely in determining when to file 
her action. 

FN6 Because the Courts of Appeal were 
divided on this issue, a plaintiff could not 
reasonably rely on the interpretation under 
which the time for bringing suit after dis
covery of the injury could exceed one year 
and ninety days. This interpretation, first 
advanced in Gomez v. Valley View Sanit
orium, supra, 87 Cal.App.3d 507, was vig
orously disputed by other appellate de
cisions. 

Limiting the retroactivity of our decision is 
also indicated by the nature of the change effected 
by the new rule. The change is procedural, affecting 
only the calculation of the limitations period. Pro
spective application will not remove any substant
ive defense to which defendants would otherwise 
be entitled. Retroactive application of the change, 
on the other hand, would bar plaintiffs' actions re
gardless of their merits. (1 0) Retroactive applica
tion of an unforeseeable procedural change is dis
favored when such application would deprive a lit
igant of "any remedy whatsoever." ( Chevron Oil 
Co. v. Huson (1971) 404 U.S. 97, 108 [30 L.Ed.2d 
296, 306, 92 S.Ct. 349]; Newman v. Emerson Radio 

Corp., supra, 48 Cal.3d at pp. 990-991.) 

(8c) Concern for the administration of justice 
further supports prospective application. Medical 
malpractice is one of the more common tort *331 
actions; therefore, we anticipate that many pending 
cases will be affected by our decision. Justice is not 
served by barring so many actions that reasonably 
appeared timely when filed. ( Moradi-Shalal v. 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



807 P.2d 455 
53 Cal.3d 315, 807 P.2d 455,279 Cal.Rptr. 613 
(Cite as: 53 Cal.3d 315) 

Fireman's Fund Ins. Companies, supra, 46 Cal.3d 
at p. 305; Li v. Yellow Cab Co. (1975) 13 Cal.3d 
804, 829 [ 119 Cal.Rptr. 858, 532 P.2d 1226, 78 
A.L.R.3d 393].) 

The purposes of the new rule announced in this 
decision are to harmonize statutory provisions and 
to resolve a division of authority in the Courts of 
Appeal. These important objectives are not com
promised by prospective application of the new 
rule. 

Consideration of the relevant factors leads us to 
conclude that our primary holding in this case 
should be given only prospective application. Ac
cordingly, this opinion's holding-that serving the 
notice of intent to sue tolls the one-year limitations 
period only when the notice is served during the 
last ninety days of the one-year period-shall apply 
only to complaints filed more than ninety days after 
this decision becomes final (see Cal. Rules of 
Court, rule 24(a)). FN7 All complaints filed no later 
than 90 days after the decision becomes final shall 
have the benefit of a 90-day tolling if a notice of in
tent to sue was served at any time during the 1-year 
limitations period. 

FN7 Making the holding effective as soon 
as our decision becomes final would re
duce the limitations period for those 
plaintiffs who served the notice of Intent to 
sue before the final 90 days of the 1-year 
limitations period but have not yet filed 
suit. To provide a reasonable period within 
which such parties may commence their 
actions, we have determined that the ef
fective date should be 90 days after the de
cision becomes final. 

The judgment of the Court of Appeal is af
firmed. Defendants are awarded their costs on ap
peal. 

Lucas, C. J., Panelli, J.r.Arabian, J., Baxter, J., and 
rN* 

Kremer, (Daniel J.), J., concurred. 

Page 12 

FN* Presiding Justice, Court of Appeal, 
Fourth Appellate District, Division One, 
assigned by the Chairperson of the Judicial 
Council. 

MOSK,J. 
I write a separate concurrence to emphasize 

some of the anomalies in the statutory scheme gov
erning the time limitations applicable to actions for 
malpractice. 

I concur reluctantly in the majority's holding 
that the 90-day tolling of the statute of limitations 
applies only to those who file the notice required by 
subdivision (a) of section 364 of the Code of Civil 
Procedure (hereinafter section 364(a)) FN1 within 
the last 90 days of the 1-year limitations period set 
forth in section 340.5. The consequence of this rul
ing is to allow the dilatory malpractice plaintiff an 
additional 90 days to file a malpractice action-i.e., 
*332 1 year plus 90 days-while limiting the diligent 
plaintiff to 9 months or less from the date the notice 
period expires-i.e., 1 year minus 90 days. It is diffi
cult to believe that the Legislature deliberately in
tended such an inexplicable result. 

FNl All statutory references in this opin
ion are to the Code of Civil Procedure. 

Nevertheless, I can see no way to avoid the ma
jority's holding in view of the statutory language. 
Sections 364(a) and 365, construed together, appear 
to prevent application of the tolling provision of 
section 356 to plaintiffs who file the required notice 
prior to the last 90 days of the limitations period. 
Section 356, which applies to actions generally, 
provides that when the commencement of an action 
is stayed by a statutory prohibition, the time of the 
continuance of the prohibition is not part of the lim
itation period. On its face, section 364(a) contains 
such a prohibition, i.e., it declares in the clearest 
terms that a malpractice action may not be com
menced unless the plaintiff has given 90 days' prior 
notice of the intent to bring the action. But section 
365 nullifies this prohibition against bringing the 
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action without the required notice: it provides that 
the failure to give notice is not jurisdictional, but, 
rather, that an attorney who fails to do so is subject 

d 
.. 

1
. FN2 

to tsctp me. 

FN2 Section 365 provides, "Failure to 
comply with this chapter [which includes 
section 364] shall not invalidate any pro
ceedings of any court of this state, nor 
shall it affect the jurisdiction of the court 
to render a judgment therein. However, 
failure to comply with such provisions by 
any attorney at law shall be grounds for 
professional discipline and the State Bar of 
California shall investigate and take appro
priate action in any such cases brought to 
its attention." 

In view of the provisions of section 365, sec
tion 364(a) cannot be viewed as a statute which 
stays the commencement of an action within the 
meaning of section 356. Thus, section 364(a), in 
spite of its prohibitory language, does not provide 
the 90-day tolling period to plaintiffs in malpractice 
actions. While I doubt that the Legislature intended 
such a result, it appears to be compelled by the stat
utory language. 

Another aspect of the majority optmon that 
troubles me is their departure from the language of 
section 364, subdivision (d). That provision states 
that in the case ofa plaintiff who files notice within 
90 days cif the expiration of the limitations period, 
"the time for the commencement of the action shall 
be extended 90 days from the service of the notice." 
The majority holding tolls the statute of limitations 
rather than extending it, and it does so for a fixed 
90 days beyond the !-year limitation period for all 
such plaintiffs, rather than varying the time allowed 
for commencing the action according to the date of 
the service of summons. 

Nevertheless, there seems to be no other way 
out of the dilemma posed by the language of sec
tion 364, subdivision (d), which requires an attor
ney to *333 either sacrifice a client's cause of ac-
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tion to the bar of the statute of limitations or face 
disciplinary proceedings before the State Bar. If the 
statute were applied literally, as is pointed out in 
Gomez v. Valley View Sanitorium (1978) 87 
Cal.App.3d 507, 510 [ 151 Cal.Rptr. 97], subdivi
sion (d) of section 364 would "self- destruct." The 
choice, then, appears to be between applying the 
statute as written, which would not accomplish the 
Legislature's goal, or, as the majority have done, in 
effect rewriting it. The latter course is obviously 
unsatisfactory, but I reluctantly conclude that in 
this instance it may be the best way to resolve the 
anomalies caused by the contradictory and ineffec
tual statutory scheme. 

BAXTER,J. 
I concur in the judgment. I think it necessary, 

however, to point out that defendant Trotter failed 
to petition for review of the Court of Appeal de
cision or to join in the petition for review filed by 
defendant Harris. Rule 28(b) of the California 
Rules of Court clearly provides that, "A party seek
ing review must serve and file a petition .... " (Italics 
added.) Defendant Trotter's failure to do so raises 
the question of whether he is properly before this 
court. As a practical matter, we need not decide that 
question in light of our affirmance of the Court of 
Appeal decision against defendant Trotter. I believe 
a word of caution, however, is advisable. In future 
cases, each party who seeks our review should 
comply with rule 28(b) either by filing a petition 
for review or by filing an express written joinder in 
another party's petition. *334 
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