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5. The SWPPP (and any other plans and programs required under the General Permit)
and the monitoring program for the construction projects shall be consistent with the
requirements of the latest version of the State's General Construction Permit.

6. The permittees shall give advance notice to the Executive Officer of the Regional
.Board concerning any planned· changes ·irithe·cionsfruCfion-act[vitY,whicllmayresuifin
non-compliance with the latest version of the State's General Construction Permit.

Based on the above language the municipalities convey the information that is
necessary to the' Santa Ana Region, but they do not have to file a formal NOI under the
State Construction General permit of pay the permit fee since they have already paid the
municipal stormwater program permit fee.

The County requests that language similar to Order RB-2009-0030 be included within
the permit so that the municipal stormwater permit fees cover all municipal activities
including construction and that they not be held liable for additional fees when submitting
NOI-based information.

• BMP Implementation (Section F.2.d, Page 50)
.The Response to Comments IV misunderstood the request in the previous comment
letter, therefore the comment is resubmitted.

Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific
stormwater management plan, however this is inconsistent with Section F.2.c.2.

The County requests the following change to F.2.d.(1)(a)(ii)

(ii) Development and implementation of a site-specific stormwater management pi.an
runoff management plan (or equivalent construction 8MP plan such as an erosion and
sediment control plan);

• BMP Implementation (Section F.2.d, Page 51-52)

Since the County's comments on this issue, the State Water Board has reissued the
Statewide Construction General Permit. Section F.2.d.(1)(c)(i) (Page 51-52) states that
the Permittees must require implementation of advanced treatment for sediment at
construction sites that are determined to be an exceptional threat to water quality.

The Statewide Construction General permit adopted by the State Water Board on
September 2, 2009, identifies Active Treatment Systems (ATS) as advanced sediment
treatment technology. ATS prevents or reduces the release of fine particles of sediment
(silts and clays) by employ chemical coagulation, chemical flocculation or
electrocoagulation to aid the reduction of turbidity caused by fine suspended sediments.

The recently adopted Construction General Permit also lays out a risk-based approach
to permit requirements whereby the minimum requirements of the permit (e.g., BMPs,
monitoring, and reporting) progressively increase as the risk level increases. Higher risk
sites are also subject to numeric action levels and numeric effluent limitations for
turbidity and pH.
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The Construction General Permit identifies ATS as an available technology that may be
employed on construction sites, but does not mandate the use of ATS. The
Construction General Permit acknowledges that ATS is an emerging technology in
California, and establishes conditions (e.g. operation and monitoring requirements) for·
its use.

Given that the Construction General Permit has established a risk approach whereby the
highest risk construction projects will be subject to more stringent BMPs, rigorous
monitoring, and compliance with numeric action levels and numeric effluent limitations,
the County requests that the provisions requiring the use ofATS be deleted from this
permit and that the selection of BMPs for construction operations, especially A TS be
done under the aegis of the Statewide Construction General Permit.

• Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 54)
The County appreciates that the Regional Board staff clarified the intent of this provision
regarding the need and use of the data being requested by the Permittees (see
Response to Comments IV comment #128).

However, the provision also states that the data be submitted from the Permittees to the
Regional Board "prior to the commencement of the wet season" which is typically
September and then further states "Information may be provided as part of the JRMP
annual report" (which is November). Thus, the timeframe for submittal of the information
needs to be clarified.

Since F.2.g.(1) already requires that the Permittees notify the Board when the Permittee
"issues a stop work order or other high level enforcement to a construction site" and the
Permittees must follow the notification requirements in Attachment B, the County
requests that the JRMP annual report be the mechanism for conveying the information
so that the information is not submitted twice.

The County requests the following modifications:

(2) Each Copermittee shall annually notify the Regional Board, prior to the
oommeRoemeRt of the Viet seasOR, of all construction sites with alleged
violations. Information may beprovided as part of the JRMP annual report.
Information provided shall include, but not be limited to, the following:
(a) WDID number if enrolled under the General Construction Permit
(b) Site Location, including address '
(c) Current violations or suspected violations

Municipal

• Flood Control Structures (Section F.3.a.(4)(c), Page 56)
Section F.3.a.(4)(c) reqLiires the Permittees to evaluate existing flood control devices to
identify those that are causing or contributing to a condition of pollution, identify
measures to reduce or eliminate the structure's effect on pollution, and evaluate the
feasibility of retrofitting the structure. While some minor changes were made, the intent
of the previously submitted comments has not been addressed.

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood
control devices and determining if retrofitting the device is feasible. The regulations
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state:

(4) A description of procedures to assure that flood management projects assess
the impacts on the water quality of receiving water bodies and that existing structural
flood control devices have been evaluated to determine if retrofitting the device to _
provide additional pollutant removal from stormwater is feasible.

The County requests that the language be modified so that it is aligned with the current
stormwater permit, recognizes the work that has been completed to date, is consistent
with the intent of the federal regulations, is consistent with the justification within the Fact
Sheet, and is more consistent with Provision XIV. 10. in Order No. R8-200!l-0030. The
proposed language modification is as follows:

(4). BMP Implementation for Flood Control Structures
(c) Each Copermittee who owns or operates flood control deviceslfacilities
must continue to evaluate its existing flood control devices/facilities, identify
de'/iees eal:J&ing or eontFibl:Jt.ing to a oonditien ofpo!hJtton, identify and identify
opportunities and the feasibilitv of configuring and/or reconfiguring channel
segments/structural devices to function as pollution control devices to protect
beneficial uses. meaSI:JFeS to rediJee or e!im.inate the strf:JeWFe's offeet on
po!!l:Jtien, and eYBlfJato the foa&ibHity of retrofitting the stmetura! flood eontro!
de'/iee. The inventory and evaluation must be completed by and submitted to
the Regional Board in the 2nd year JRMP Annual Report.

• Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 57-58)
There continue to be several concerns with this section of the Tentative Order as
outlined below:

First - Although (7)(a) is consistent with the current permit (Order No. R9-2002-0001),
the Permittees submit that the provisions regarding sanitary sewer maintenance are
more applicable to sanitary sewer agencies, not stormwater agencies. It is
fundamentally inappropriate to include sanitary sewer maintenance requirements in a
stormwater permit even where the two systems may be operated by the Permittee.
Where similar maintenance requirements are included in the wastewater treatment plant
or collection system permit11

, these provisions are an unnecessary duplication of other
regulatory programs.

In addition, it is an inappropriate and ineffective use of public money to try to "prevent
and eliminate infiltration of seepage from sewers to MS4s". How are the permittees
supposed to know where the infiltration is occurring throughout the hundreds of miles of
storm drains so that the efforts can be focused to those areas? How are the permittees
supposed to prevent infiltration in the storm drain system without sliplining the entire
system? Although it may seem like this is something that the permittees can simply do
through "routine preventative maintenance" this simply isn't the case. Instead, the
owner/operator of sewer system must have the primary responsibility to prevent

11 The State Water Resources Control Board has adopted the Statewide General Waste Discharge
Requirements (WDRs) for Sanitary Sewer Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer
Order) 01) May 2,2006 and the Regional Water Board adopted Order No. R9-2007-0005 on February 14,
2007 (Which is more stringent and prescriptive than the Statewide General WDRs).

Page 33 of 39



County of Orange Technical Comments - Attachment B
Tentative Order No.R9-2009-0002
September 28, 2009

exfiltration/leaks from occurring in the first place rather than relying on the recipient of
the leaks to manage the problem.

Second - On a similar issue, the State Board stayed a provision in the existing permit
finding that "the regulation of sa'nitary sewer overflows by municipal storm water entities,
while "othe(public ehtitiesare already"charged With lnat respOnsiBility TnS-epatate
NPDES permits, may result in significant confusion and unnecessarv control activities."
[emphasis added] (WQ 2002-0014 at p.8).

It is unclear why the Board staff are not conforming with this Stay from the previous
permit. In addition, this portion of the comment was not addressed within the Response
to Comments IV.

The County requests that part (a) of the provision (7) should be deleted from the
Tentative Order.

While the Permittees agree that stormwater agencies must also address aspects of
sanitary sewer incursions into the MS4s, the provisions in (7)(b) are aspects of other
portions of the stormwater program and should be moved to those sections of the
Tentative Order.

The County requests the following proposed changes:

i. Adequate plan checking for construction and new development - incorporate in
the Construction and New Development programs

ii. Incident response training for municipal employees that identify sanitary sewer
spills - incorporate in the Illegal Discharges/Illicit Connections (JO/IC) program.

iii. Code enforcement inspections - delete, this is covered by other programs
iv. MS4 maintenance and inspections - incorporate in the Municipal program,

provision D.3.a(6).
v. Interagency coordination with seweragencies - incorporate in the JO/IC program
vi. Proper education ofmunicipal staff and contractors conducting field operations

on the MS4 or ml:Jniofpal sanitary SeYler (if appJ.ioabJe) - incorporate in the

Municipal program

Commerciallindustrial

• Mobile Businesses (Section F.3.b(3)(a), Page 62)
Although the Response to Comments IV addresses the County's previously submitted
comments, we respectfully disagree with Board staff that the new permit section "is not a
significant change from the existing Order" and that our proposed recommendation of a
pilot program focused on one or two categories of mobile business would be "a
lessening of the requirement and considered backsliding". In fact, the latter $tatement is
not supported by the structure and description of the new section of the permit which
states that the Permittees must develop the following (Le. this is a new program that is
not currently in existence pursuant to the previous Order):

• "a program to reduce the discharge of storm water pollutants from mobile
businesses to the MEP"
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• "minimum standards and BMPs"
• "an enforcement strategy"
• "an outreach and education strategy"

Inoucpreviouscomment letterwe noted the difficulties associatedwith developingjhis
program, concerns which were mirrored in the Fact Sheet. For the reasons previously
noted and acknowledged by the Regional Board, we request that the requirement for this
program be changed to the development of a pilot program for the mobile business
category. The pilot program would allow the Permittees to work together on a regional
basis to develop an appropriate framework for addressing mobile business and
determine whether the program is effective prior to expending a significant amount of
resources on multiple categories of mobile businesses.

In addition, this would be consistent with the approach taken in the Santa Ana Region
pursuant to Order No. R8-2009-0030 - Section X.8. (page 45) which states:

"Within 12 months of adoption of this order, the permittees shall develop a mobile
business pilot program. The pilot program shall address one category of mobile business
from the following list: mobile auto washing/detailing; equipment washing/cleaning;
carpet, drape and furniture cleaning; mobile high pressure or steam cleaning. The pilot
program" shall include at least two notifications of the individual businesses operating
within the County regarding the minimum source control and pollution prevention
measures that the business must implement. The pilot program shall include outreach
materials for the business and an enforcement strategy to address mobile businesses.
The permittees shall also develop and distribute the BMP Fact Sheets for the selected
mobile businesses. At a minimum, the mobile business Fact Sheets should include: laws
and regulations dealing with urban runoff and discharges to storm drains; appropriate
BMPs and proper procedure for disposing of wastes generated."

The County requests that the BDard mDdify this sectiDn Df the permit tD identify that a
program will be deve/Dped as a pilDt program fDcusing Dn Dne categDry Df mDbile
businesses.

• Inspection of Industrial and Commercial Sites/Sources (Section F.3.b(4)(b), Page
63)
The County appreciates that the RegiDnal Board staff clarified the intent of this provision
regarding the need and use of the data being requested by the Permittees. However,
the provision also states that the data be submitted from the Permittees to the RegiDnal

. Board "prior to the commencement of the wet season" which is typically September and
then further states "Information may be provided as part of the JRMP annual report"
(which is November). Thus, the timeframe for submittal of the information needs to be
clarified.

Since the Permittees already notify the Board when there are compliance issues at an
industrial site/facility subject to the General Industrial Permit and the Permittees must
fDllow the notification requirements in Attachment B, the County recommends that the
JRMP annual report be the mechanism for conveying the information so that the
information is not submitted twice.

Page 35 of 39



County of Orange Technical Comments - Attachment B
Tentative Order NO.R9-2009-0002
September 28, 2009

The County requests the fol/owing modifications:

(2) Each Copermittee shal/ annually notify the Regional Board, prior to the
oommeRoement of the V'I€Jt season, of aI/Industrial sites and Industrial Facilities

. subject to theG.enerallndustrial F?ermitorotherindividual NF?DES pe[fJlit with
al/eged violations. Information may be provided as part of the JRMP annual
report.

• Retrofit Existing Development (Section F.3.d, Pages 68-70)
This provision requires that each Permittee must implement a retrofitting program for
existing developments (i.e. municipal, industrial, commercial, residential). These
requirements present a significant change and present a substantial burden to the
municipal stormwater program by requiring a host of engineering studies, capital
improvements, land acquisition, etc.) This requirement is also inconsistent with Order
R8-2009-0030.

Currently, new development requirements are imposed as conditions of approval for new
projects and projects that are voluntarily undergoing redevelopment. A thorough legal
review is required to determine whether municipalities have the authority to compel land
development requirements absent a voluntary land development application and if such
authorities can be developed given other legal constraints.

The Permittees do not concur with the statement of the Regional Board staff in the fact
sheet that "Retrofitting existing development is practicable for a municipality... " A
systematic evaluation of the technical and legal opportunities and constraints of a
requirement to require retrofitting, especially of private landowners, is necessary to
determine whether or not such a requirement is practicable. The evaluation must
precede the permit provision to mandate MS4s require retrofitting of existing
development. .

These provisions of the permit represents an entire new approach to existing
development that places an unknown significant burden on the Permittees and ultimately
to property owners in the south Orange County area. It is concerning to the County that
this provision sets up a process that goes well beyond the Federal regulations,
especially regarding potential efforts on private property.

In addition, the provision sets up a requirement that will likely require the Permittees to
address most, if not all, of the areas within the geographic area regulated under this
pemit, which simply is not feasible. The Permittees are required to inventory a multitude
of candidate areas, prioritize them and then proceed with projects in those areas where
retrofitting is feasible. In addition, provision d.6. further states that, "where constraints
on retrofitting preclude effective BMP deployment. .. the Copermittee may propose a
regional mitigation project", which then means that additional projects will have to be
undertaken - not just those that are prioritized as "highly feasible".

The County requests that this unprecedented requirement be eliminated from the permit.

Watershed Urban Runoff Management Program (Section G, Page 74)
The County appreciates the modification to the WURMP section to provide for the flexibility that
is necessary within a watershed management program.
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The County requests that the WURMP Workplan be expanded to include the following so that
the watershed work plans are comprehensive and address water quality in a more holistic
manner:

• Municipal retrofitprovision;
• Hydromodification;
• Water supply; and
• Habitat

Since it is not always necessary to "model" to demonstrate water quality improvements in the
receiving waters, the County requests that provision G.2.e. be modified to allow for modeling .
and/or monitoring as necessary.

TMDLs (Section I, Page 79)
This provision is supported by Finding E.11 which identifies that adopted TMDL WLAs will be
incorporated as numeric effluent limits for specific pollutants and watersheds.

As noted previously, the Permittees are concerned that it appears that Regional Board staff plan
to incorporate WLAs as numeric effluent limits in the MS4 permit without consideration of other
options or as to how the TMDL may be written, which might include: .

• Requiring implementation of specific BMPs in the permit;
• Providing a recommended menu of potential BMPs in the TMDL, implementation plan, or

the permit for sources to evaluate and select;
• Referencing BMP performance standards in the TMDL, implementation plan, or the

permit;
• Recommending the selection of BMPs and developing benchmark values or

performance measures; and

• Requiring the review of existing BMPs and selecting additional BMPs to achieve
progress.

The USEPA draft handbook TMDLs to Stormwater Permit lists the above options and notes
that:

"There are no guidelines for determining which approach is most appropriate to use.
It is likely that a variety of factors, including type of source, type of permit, and
availability of resources, will influence which approach makes the most sense."

However, it does not appear that the Regional Board has considered the variety of factors in
determining that numeric effluent limitations are most appropriate method of incorporating
the WLAs for all pollutants in all watersheds into the MS4 stormwater permit.

The County requests that the following language, which is from the adopted Ventura County
MS4 Stormwater Permit (R4-09-0057 Page 95) be incorporated into this section within the
introduction to clarify how the WLAs will be attained:

The Permittees shall attain the Waste Load Allocations by implementing BMPs in
accordance with the TMDL Technical Report, Implementation Plan, or as identified as a
result of TMDL special studies specified in the Basin Plan Amendment.
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The Permittees shall comply with the Waste Load Allocations, consistent with the
assumptions and requirements of the Waste Load Allocations documented in the
Implementation Plans, including compliance schedules, associated with the State
adoption and approval.of theTMDL at compliance monitoringP9ints.establishedio Jhe
TMDL Monitoring Program (40 CFR 122.44(d)(1)(vii)(B)).

Program Effectiveness Assessment (Section J, Page 80)
Section J. of the Tentative Order requires the Permittees to assess the effectiveness of their
JURMP, identify necessary program modifications, and report that information to the Regional
Water Board on annual basis. Section J.1.a. identifies specific water quality-based objectives
for 303(d) listed water bodies, environmentally sensitive areas (ESAs), and the major program
components.

Although the concept and intent of the provision is understood and supported by the Permittees,
the specificity and inclusion of the required water quality-based objectives and focus on the
303(d) listed water bodies and ESAs is misplaced and has not been developed within the
context of the California Stormwater Quality Association (CASQA) Guidance or through the
State's Storm Water Quality Task Force which was established pursuant to AB 739 to develop a
comprehensive guidance document for evaluating and measuring the effectiveness of Municipal
Storm Water Management Program (Guidance Document). Although the Guidance Document
has not been finalized, it builds off of the CASQA Guidance Document concepts. In addition,
this section is not consistent with Order R8-2009-0030.

As written, this section of the Tentative Order is not consistent with the CASQA Guidance
Document and does not provide flexibility for the Permittees to develop objectives and an
overall strategy for the effectiveness assessment and will result in resources being expended
without achieving the intended goal.

Since the Permittees have already developed and implemented a program effectiveness
assessment framework and programmatic and environmental performance metrics and have
committed to developing metric definitions and guidance to improve the efficacy of the
assessments in the ROWD, the provision should be modified to allow the Permittees to continue
to use the approach that they have been using for several years.

The County requests that this provisionbe replaced with the following text:
The annual report shall include an overall program assessment. The permittees may use
the "Municipal Stormwater Program Effectiveness Assessment Guidance" developed by
the California Stormwater Quality Association in May 2007 as guidance for assessing
program activities at the various outcome levels. The assessment should include each
program element required under this order, the expected outcome and the measures
used to assess the outcome. The permittees may propose any other methodology for
program assessment using measurable targeted outcomes.

Reporting (Section G, Page74)
Section G.7. requires that the Permittees submit the Aliso Creek WURMP annual report by
March 1 of each year. Since the Watershed Action Plan Annual Report for the Aliso Creek
Watershed has historically been submitted in November of each year and has been based on
the fiscal year like the other WURMP reports, it is unclear why Board staff are requiring this
change. As such, the Aliso Creek WURMP submittal is now inconsistent with the other
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WURMP submittals both in the date for submittal and the time period for which the report
covers. The County would prefer that the Aliso Creek WURMP annual report submittal date be
aligned with the other WURMP submittals.

The County requ,ests that the new language incorporated as a part of Section K. on page 84
alsO be FnCTtided lilfheIntrodlictfon to Sect/on G.7. soihaithii repolting schedules are .
consistent.

The Copermittees may propose alternate reporting criteria and schedules, as part of
their updated JRMP, for the Executive Officer's acceptance.
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ATTACHMENT C

ORANGE COUNTY ENVIRONMENTAL MONITORING & REPORTING
PROGRAM COMMENTS ON

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION ..

TENTATIVE ORDER No. R9-2009-0002
NPDES NO. CAS0108740

INTRODUCTION

Attachment C contains the principal technical comments of the County of Orange (the
"County") regarding the monitoring and reporting requirements in Attachment E of
Tentative Order No. R9-2009-0002 dated March 13, 2009 ("Tentative Order").

GENERAL COMMENTS

To enable staff, monitoring, and analytical resources for new monitoring program
requirements to be acquired and integrated into current efforts, it is requested that
implementation of new requirements should be specified in Attachment E to begin 12
months from the date of permit adoption.

SPECIFIC COMMENTS

E.II.A.1. Analytical Testing Requirements for Mass Loading, Urban Stream
Bioassessment, and Ambient Coastal Receiving Water Stations (Table 1)

The 6-hour holding time for samples of indicator bacteria limits the length of time that
sampling teams can spend in the field and consequently does not allow sampling of
some episodic events. For example, a typical day of bioassessment monitoring at three
locations requires 8 hours in the field for PHAB assessment and collection of benthic
macroinvertebrate, water quality, and toxicity testing samples. Also, mass emissions
monitoring of stormwater runoff can occur on weekends and holidays when contract
laboratory services are not available. Additionally, monitoring bacteriological quality of
stormwater at mass emissions site will not useful information considering access to flood
control channels is prohibited during periods of stormwater runoff and the mass
emissions monitoring sites are generally great distances upstream of the coastal
receiving waters.

The County requests that the requirement to conduct monitoring of bacteriological
quality at bioassessment sites and during stormwater events at mass emissions sites be
removed.

Monitoring for oil and grease concentration will not detect lighter petroleum fractions
such as gasoline and diesel. Oil and grease has been detected in 13 of 900 samples in
the Dry Weather Reconnaissance Program since 2003.
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The County requests that the requirement to collect a grab sample for oil and grease
during stormwater runoff monitoring be limited to Mass Emissions and Ambient Coastal
Receiving Water sites.

E.n.B.1 WefWeathefRl.InoffMonitoril1g - MS40utfall Monitoring [page 15 and
May 5 updates]

Section E.1I.B.1.b requires measurement of hardness in the receiving waters during
composite stormwater sampling of the MS4 major outfalls. Since the hardness of the
receiving waters can fluctuate considerably during a storm, a composite sampling of the
receiving water would be the most appropriate method of determining the water
hardness. This sampling of the receiving water however would require an extra
automatic sampler.

The County requests that if the total metal concentration of the composite sample from
the major outfall exceeds the SAL, comparison will be made to the CTR CMC adjusted
to a hardness value calculated from the Mass Emissions Database. The representative
hardness value from each watershed area will be calculated as the median of the time
weighted hardness values ofall storms monitored (2000-2008 reporting years) in the
mass emissions program within the respective watershed area. The current mass
emission monitoring protocol includes collection of 3-5 composite samples during a 4
day period after the onset of a storm. In order to more accurately characterize receiving
water hardness during the first 24 hours (MS4 Major Outfall monitoring protocol) only the
first two composite samples (1-hourfirst flush + second composite) of each storm would
be used to calculate the time-weighted average concentration.

E.lI.C Dry Weather Non-stormwater Effluent Limits [page 20 and May 5 updates]

Section E.II.C.b.(3) states that effluent samples must also include analysis for chloride,
sulfate, and total dissolved solids. Although these constituents are listed in the Basin
Plan they were removed from the lists of NELs that were in prior iterations of the permit.

The County requests the removal of these three constituents from the Non-stormwater
monitoring suite.

Section FA.e.(2)(c) of the Program Provisions states that: "Within two business days of
receiving analytical laboratory results that exceed action levels, the Co-Permittees must
either initiate an investigation to identify the source of the discharge or document the
rationale for why the discharge does not pose a threat to water quality and does not
need further investigation." The two-day response is an unrealistic expectation
considering the weekly volume of data received from the laboratories, the time required
to enter the data into the Co-Permittee database, and the data review process.

The County requests the establishment of a protocol that specifies that wiithin five
business days of receiving analytical laboratory results that exceed action levels the Co
Permittee responsible for the watershed from which the discharge emanated will be
notified. Within 2 business days after notification Co-Permittee will either initiate the an
investigation to identify the source of the discharge or document the rationale for why the

Page 2 of 3



County of Orange Monitoring & Reporting Program Comments - Attachment C
Tentative Order NO.R9-2009-0002
September 28, 2009

discharge does not pose a threat to water quality and does not need further
investigation.

E.III.A.1 Reporting Program - Planned Monitoring Program [page 30]

~ -~ ~ ~- ~~~-~-~-~ - ~ ~ ~~ - - ~-- - -~ - ~-~~~ ~-~~~ -~ ..--~~ -~~ ~-~~ -~-~- -~ . --~~~--- - --~~ ~~~~~ --~- ---~-~.~~ - --~ - - ~~ --~~-~~ - t .. - ~

The requirement that the Planned Monitoring Program be submitted September 1s of
every year, beginning on September 1, 2009, does not allow adequate time for analysis
of the monitoring data from the prior year as it is affected by management actions .
undertaken throughout the MS4, subject of the annual Performance Effectiveness
Assessment.

The County requests that consideration be given to an annual meeting after submittal of
the Annual Report to discuss the content of the report and any changes to the
monitoring program or suggestions for special studies. This approach will promote a
more collaborative relationship between the Permittees and Board staff and may help
streamline the renewal of future permits.

E.III.A.2 Reporting Program - Monitoring Annual Report [page 30]

The requirement that the Receiving Waters and Urban Runoff Monitoring Annual Report
be submitted October 1st of every year, beginning on October 1,2010, does not provide
adequate time for relevant analysis of the monitoring data collected in the 12-month
period immediately prior to the proposed reporting date. Previous annual reports were
submitted on November 15th of each year and assessed the results of monitoring
activities conducted in the 12-month period ending 4 % months prior to the reporting
d~e. .

The County requests that the Receiving Waters and Urban Runoff Monitoring Programs
Annual Report continue to be submitted in conjunction with the Unified Annual Report
and Performance Effectiveness Assessments.
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From:
To:
Date:
Subject:
CC:

"Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
"Ben Neill" <BNeill@waterboards.ca.gov>, "Skorpanich, MaryAnne" <MaryAnne.Skorpanich@ocpw.ocgov.com>
10/6/099:37 AM
RE: Orange County comment letter
"Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com>, "Chad Loflen" <cIoflen@waterboards.ca.gov>, "James
Smith" <JSmith@waterboards.ca.gov>

Ben

Per request

Thank you for your accommodation in this matter

Richard Boon, Chief

Orange County Stormwater Program

(714)955-0670
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From: Ben Neill [mailto:BNeill@waterboards.ca.gov]
Sent: Tuesday, October 06, 2009 9:32 AM
To: Skorpanich, MaryAnne
Cc: Crompton, Chris; Boon, Richard; Chad Loflen; James Smith
Subject: Orange County comment letter
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Hello Ms. Skorpanich,

/ Page 2 of2

On page 13 of Attachment B of Orange County's technical comments dated September 28,2009, it appears that a graphic or picture is
missing from the text. The copy that I have reads "Quicklime and a TIFF (Uncompressed) decompressor are needed to see this picture."
If this picture is important to your comments could you please email it to me, or if it is not necessary please let me know.

Thank-you,

Ben-Neill
Water Resource Control Engineer
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123
Tel: (858) 467-2983
Fax: (858) 571-6972
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-# ORANGE COUNTY .

CCPublicWorks
OUT Community. OUT Commitment.

July 6,2009

By E-mail and U.S. Mail

SAN ~. c ..' -.. :::" ~AL",.. -." " '/.. ,I-. ~'J.~L-

CO:. .: _ 50.:..J

lOuq JUL - BPI· Ilj

Bryan Speegle. Director

OC Watersheds
2301 North Glassell Street

Orange, CA 92865

Telephone: (714) 955-0600
Fax: (714) 955-0639

John Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340

Subject: Tentative Order No. R9-2009-0002 NPDES No. CAS0108740

Dear Mr. Robertus:

At the July 2, 2009 public hearing, one of your board members requested clarification regarding the proposed
MunicipafAction level (MAL) for nickel and the assertion made in the presentation by Richard B06n, 'Co'unty of
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 - Presentation Slide). Mr.
Boon was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr.
Boon had used a Maximum Contaminant level (MCl) rather than a Basin Plan objective and that the MAL was
not more stringent than the Basin Plan

The comparison of the proposed MAL for nickel (26/ugll) with the Basin Plan objective for nickel was first
presented in our comment letter of May 15 on the March 13, 2009, version of the Tentative Order. For the
nickel objective, the Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes
both acute and chronic objectives. Since the MAL appeared to be an instantaneous value, the comparison
was made to the California Toxic Rule acute criterion. The published value (see Attachment 1 - p. 31712
Federal Register / Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations) for this criterion, which
assumes 100mg/l as CaCOa hardness, is 470ug/L The MAL is therefore significantly more stringent than this
Basin Plan objective.

Constituent CTR Criterion - Maximum Proposed MAL
Concentration

Nickel 470ug/l 26ug/l

It is requested that this clarification be provided to your Boardimembers to eliminate any confusion on the
response to the question.

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670



John H. Robertus
Page 2 of2

with any questions on this matter.

Sincerely,

Mary Anne orpanich
Direqtor, OC Watersheds Program

Attachment 1:
Attachment 2:

Presentation Slide
p. 31712 Federal Regulations

cc: City Permittees
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Constituent MAL (ppb) Basin Plan
(ppb)

Nickel 26.34 469
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31712 Federal Register/Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations

A B C 0
Freshwater Saltwater Human Health

(10" risk for carcinogens)
For consumption of:

# Compound CAS Crllerion Criterion Criterion Criterion Water & Organisms
Number Maximum Continuous Maximum Continuous Organisms Only

Cone. ' Cone. ' Cone. ' Cone. ' (PglL) (pgIL)
B1 82 C1 C2 01 02

1. Anlimony 7440360 14 a,s 4300 a,l

2. Arsenic • 7440382 340i.m.w 1501,m.w 69 I,m 36i,m

3. Beryllium 7440417 n n

4. Cadmium' 7440439 4.3 e,i,m.w,x 2.2e,i,m.w 421,m 9.3i,m n n

Sa. Chromium (III) 16065831 S50e,l,m,o 180e,I,m,o n n

5b. Chromium (VI)' 18540299 16i,m,w 11i,m,w 1100i.m SOI.m n n

6. Copper ' 7440508 13 e,i,m,w.x 9.0e.i,m.w 4.8i,m 3.11.m 1300

7. Lead' 7439921 65e,I,m 2.5e,i.m 210 I,m 8.1i,m n n

8. Mercury' 7439976 {Reserved] [Reserved] [Reserved] [Reserved] O.OSOa 0.051 a

9. Nickel' 7440020 470e,i,m,w 52e.i,m.w 74i,m 8.2i,m 610a 4600 a

10. Selenium' 7782492 (Reserved] p 5.0q 290i.m 71'i,m n n

11. Sliver' 7440224 3.4e,i,m 1.9 I,m

12. Thallium 7440280 1.7a,s 6.3a,1

13. Zinc' 7440666 120 120e.I,m.w 9Oi,m 81i,m
e,l,m,w,x
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May 1,5; 2009

By-E:..rrN:lii arid U. $~ M()iJ

Jbno R6betlUs'
Execulive, Qfficer
.Q~ilf9mi~R~Si()'n~1 Wat~r'Quality bql}]r()18o~rd" '$,at} '[),i~9Q R~91¢o
91'74 'SkyPark :Gourt\Sjj(te 1db . .
$anPj~gQl'G~9212$~'$4P

$ijbj~c;~~q'P:mment; (;efter, l;~o~fjve 'Q,rc!:er NQ. 'R$'.,,20Q94JOq~ NPOES: ,N;Q., ~A$OtO:874;O

r;Y,~,$r.

,,::n::it~::~~~~ri\~~~~~~~t:~:t:'~~:ti~~~~~~'~~~~~b:::i!;r: ~f'$):[~:h:~ ,of

~:ff~:rbtt~?:~~:'t~~eJ:;':~~:~~~~~ST~~r:f6~:~ •.·.i~~~b,:'!l&~~~;;b~".·~~~q
.;;~~~lO:1:rtie~~eo~~b:~:~:~:~~e~~~~:f~~,t~;:J::=B:~~~;~6:~::~t::ri~~,~r~~r:C)s,
.:~tep~re~' and distributedby~egj()itaIS,oard staff. When adoJ)tecl~, tll~ T~t:ltafive'Qrdei":will :be

'~~~~r~:~;~~~~ht~:~:~:~~0:~~~6:~f.~~:t.i~r~6~kj~~d:~~~~f.rL~:~:~~ii:~.f~:gutia
jNigl.~(erl l..g,guna '\l\fpQQ$i,Lak.e 'FOr.~ti Mls.s;cm Vi.~jPiRao'Ghp Santa NtIal1garit-a. :s.analemel'1lt~i'
~t\dSai1J.UatiC'apist~ano haye directed 'fhaftt1ey'be: tecoghtzedas,bdticurrih:g ,entitles.
Ac;l~itio:nar 'commenf$; i1lltily :l4e '$'ubmittel,'fwp, to :the cl~$e onhe p,ubfi:c :G<>trHttel1tlJeltod~

10 Februa"¥20PSlhe,Perrnlttees we're.lttQadIYist.!,pPQTtiye.' 'Qfihe;pr:e~i'C~u.$ 'Ye,r:sjpll .of the
'TemtatiVeQrclet(R9·20(j8~OQC 1') ex(;~Pt fot ,prq.visloo§,thatwere deemed ,problematic to the
~¢ntloued use 'of teg:i~n~ltl'!eatrtt:le.l)t ~6nltol$ 'for: piJbli¢f1e'=1l!tbprj;j~e~,tior¥. At fhe $'=1lrne (titrie
!J$'eI?A W((l$' ,cntlC$fofa,per:~i've~FlP$.en~o.f me,$sqre~t>legQ~I~. :If). iF{~~OOa~0001~ndtf1e
Tentative ,Qrd~twas withdrawn. 'FrQtnPeb.ruat;y :,ZotlS unfitMatch20;O:S'stafffi)ro\i;jded no
info.rmatiorrr~garding thE! ~$tc(tl.lsonn~ ,permit Qonsequently. :the P'errrrittees were:SIJJpri:seoi

wben 'they received the sllbstarttl~iJy reVised¢tJffeht #taftof'tne '1enfatiV:ebrder.

$l.Jb$equenl.rheetln9!:i With :your st<lff'h~\(epeen very h~lpf!::J1 :sruj a'I'lYm:b~tGfoyi' cotr~rhs
appear to have been r:es~h/ed.. However; While we2eilslhly hope fa cdhti.rilJElmeeting, With your.
staff, it is I')owapp~rentthattherearefundamental differenQEls :in {)plrrj~n ,oetweenQur
respectiveagencie's r:egarding the, requirements fora fourth terrnpetrriJt a~i"oss asigniftcaht
(lumber of key :prograrnrna1fc areas.



,John H. Robe.t:tus
Page2ot5

Outdverarchi.ng, Cdncerns.wifhthe Tehtative {)rder are presented as Gene,r:a'i 'Comme'nts ih~his

"ej:ter; .Ol1r [specific CPrriments.a'tdc.dnce'ms pertainlmg 'to thel~g'aJ arrd,p'CJIicy, Jechni~J, abe
m<,initqring~r\d repoding. prQvf$ipn$'q.f t:l:\e T$hta(lv,e Orde.r ~(e presented in fh~ f(inp~ipg
Attachments: . " " ..

,~J>.;tta~Ghr:n~rnt1A; pr~$~~t$ initial :¢6r:nntenf$ i9D 'pqt r:ri~in:ll,il~ai~n~; pgI!by j$$.[j·e$.'.
:.Att~¢hn1~mt 8" pte$$l'1t$ initialite'chnf¢$[¢6rtirn~mts '~nd~ugge$te'q 'I~rigpage on ;>peq'tfl'G"

:teq',uireme,hts {contaIned within the Te.nta.ti\le Order. '.
it Attachment: 'C includes'initial c()i1rltrtents P'nthe M:o:n'it.odrng~md Re~Cjrtihg; 1Program,

I. PermItting C6,n:si$'feticy'

~i:l$t;F:~t>iyi;)r'y, tb~ Ps'rffjIn¢est¢:9K frQrh ydurd,,¢~hig tl,ilrfl:ii:lr"ks' !~! ¢9mmltlJ1~nt· ~h~l; Y9l,J.f ~tatf
'would lookaf~con:$isten~y'With f§xisUng and .draft'MS4,permlts) JhclLidihS:ithose froHli the
1i'~9j~m.al 'W~t~rQL!:~l!.ty ()pnfrol ,B()~rcls fR;V\ZQQ:I3$) fQr~!le $~n~~ '~n:~ ~l[n;fLq$ An9~J;e$. if.~r()n$"

..Piffne,sartte 'fims\ lJj'SE'Pj\alst5exprf§:ss.ed art [ritsfe-sl/A s:eelQQ ~greater ipetm,ifftng 'conslsterney'

E~~1t1i:!i;~iI~~~~1ffi~~~~~
Npn~th~I~§~ll,and m$.pit~'Qf pr~vlou~ a'sslIrenqeS .arld c9nQern$; ,th'e N1~n~h 1',a';20'()$: 1f~nteti~e'
,Qrdefis';(undamentaOy 'cllffarent fr~~. the,curremfdraftMs4:perrhit 'lor NotfhO.raO,g:e ,Co.u:nty
~T~nt~lllle<~rqerR'8-~OQ$i;OO~o.') in rn~n~ :~e.~ p:fq~ramrrrat!c ·f3:re'a~, 'W,hJJe~QQr :~ta,ff:h.a~
acknoWled.g;ed 'fhattfuey .Will IIkeiY'iti.co~p,o'rate th~ N,o.rth :O.ranseC:o.uhty p.ermi~·Si il.and
jdeMe,()prm:mtprpvi$j~r:l$i 'tl!i~:y'a'J;e' r~ll},I¢tan:t'tp ~lrmjnp.t~, :~~h~r. ~r,ea$ ~f ,int!G)n$.l$t~npy; .' This
.rllSltldjljattbh erodes Ule:ctedllbiIfty of Iheregtiia.f0r;tfrrarfftework fbr 'slb:rmwatet tn 'California al1d
;sehl¢$ to' :~;tlf~u'(;jd fheabi.ll1yi of !pcaJ ~:oY:ethme'ut 'and tile t¢g,I)Jate,dc~mr!);i.!H'i!ty'tQe,ff~et:i'!f~ly

~:~'&~~~h~~:~~Qt:~!:~~7J~~~t~{(~~~i~~~i6~~~~~:i~%:~~~~,;bi~:V~:*p~~~e 01a'
i~qt1e$iveand ~og.ent 'ati,gnment Qf the N,o,rth,andS'oClfb.Qouoty permils'OQ' the basis fh'C)!:t
:cohslstenqy 1$ importatit to Ihe,cretlibl'!\,fy, 'ofour: ~espeC'tiYe :e:tf6rts 'to; t¥tanage. ;urban ruJi6:ffaho 15
"'ilit~l te> 'S\::l$t~\jA';ng. the ,obvious cQ$f effecllv;ene$s ofasll1Qle ,and coordinated 'Co'liIntywid.e
program ,in 'Ct~;il1!;,e Ceunt-y,.

ilhAc.tiorl Levels vs.E:fflue,ntLlniits

The Permitt.~es-; oohterns with fhe ,impbSUibri 'Of MUii'iClfjal Action levels ,.(MALs}ahd Nutrie.ri.c
iEf:f\UenlLimits (NELsJ J'iaveb.e.en presented'tc> y6Uf staff'•.'The Pe.tn'l itees:' fiJ.:nd~meJ1taJ ~fice.th
:is' th~t the method ;()f a,pplicalipn is. 'c1e-arly incQrlsi$tent w~th the definitive glJt~a,nQe in this 'a,reili;
,specrricaHy 'tne 'Slate WaterBoard's'8Iue. ~ibb6n panet report'dn the.{easlbiJl~y ;ofnumeiic
e{tIU.E:tlt lirnit$; In JuneZOQ6i thi$pan~IC(:lncll:Jde:d that i1 i'snQtfeaslble at this time ,to,se.t
numeric:efflUent criteria for rllunidpal BMPs,ahd iirr particular urban discharges. In 200.9', this
conClUsion ¢(Jnlil1ues to be :the publiShed po:sitidn .of U'SEPA b'n tM is ,i.$$ue..

Cle'arly~ botb the RWQCS$ and. the Permitte'es ha,vea' .keen interest ill being, able to
:PeWonstta.te !ind teporitthe.eff$cttvenessofthe.ii' slQrmwEitetprotecti'pn and rq~na.gement
"efforts. However;thiseffol"tby'yo-Ut'<staff{o inclUde MAts as the. basisJorco'mpliante With 'the
ME:P ~t~nd.?rd jnthe p~rrnit: ,is inappropliate on pqth t~chf:!iGal and legalgrPllngs, UKewiS'~, the
water C1uallty based NELS established for rioil~storrnWatet discharges ate legallY: ahd te!;julatonly



J.~hnH ,Robertu$ ,
Pa9~3Qf:5

Uh$u~ported, Nonerheless, We recognize the value ;ofaction levels and wiHco,rttinueto :s'eek
provi$iol)$lhat$~pport the petterapPIIG~tiqnof pqbli,$h~d gtl1danceonprogram effectiveness
·a$$~s$m$ht.ln¢lu.d'n9.·thedeveroPrhent.·atldapplication. of ,benchmarks, Indeed•. tlie J='ermltfe$$
Cbr:t1mend ,lhe Dry\A!ealher Reconnaiss.ance Program to you as fhetnodelapplfcationof Water
,q(.Jc:llity bef;lchroarl<s.In arnar:'lner :entireJYconsisteplwith the recommendationso{tbeSllJe
Ribbon Panel. .

,
At the :incepttoriofthe$tor'mw.aterpro~ram, thee,cunly olOtahge;,8SF'nh6\1MI Permitfee,.:ana
th~pe-lTtIjfteeS :deV~lo,peda;, Ora:lnage )~tea M:anagemenl Plan '~Q~MP) to sefl18,a:s'ltleprineipa:)
ppIicy ahdp(ogramtn,atle;g'Uid$n~dqcument farIhe Prograrit.. SInce 1~93" the .bAMFrhas 'b~eh

.'fncdjfiedlhrC1l1gh an adapfivemanager:t1ent ,p'rdt~e$S to: refledt the j')'eeds of :the;P'ermittees~
,ce;n$,ure Permittee ~ccount;;lbjljWi~l1c1 deliver,po$itivS' Wetterq!J.~(ilY ~nd:~nvlronme.ntpl o,LJtcomes.
ThebAMPhowprovlde~ def:jnltivegWid~nce :foeachPermiftee iiftj tnedevelCipment Of its Lo'cai
ImplementationPlan ;~lLIPJ whieh$pe,cificaH,¥descrIbeshow the Prp~rarniWiiIlb~ Implem,e:r:ifed ibl:t
~·¢itJtlJLJrisdiptiQnl?<:l$.is\ .'Il 'a,lso; lopiyoes W~ter$hecl A~joq Plans (VN'AP.$) fpl' 'eaqn 'Qf th~ :$IX:
South Or:an~e CountY watershe'ds, targeting 'Illafhogeh indicatorb.acteria.

.Concutren:f[y,. :the ahliual pt6l;jI"eS's tepotflias he:ern deMeloped;infoa s;ystematicassessttl'enf ;of
pro:~rilrrreffeyti¥enessatj\Jr;j$dJptjonal>;'water$be:gilnq PQ;I).l!ltywid~levels ~Qf re$:olU;fi~,ry, ..U$tn~ .,
prog:ranieff~cttvertessassessm~nt;~LiidlahCefr::6mtne';Calif6mia SlormWatetG{Lialily,;:Associatiol:il,
(~A;SQti) 'Sag:a:bompJ"~h~nsI\te 'Elt'lYi:r~nm.¢hl(!r qgaJity Pata$~t,.I\J:evertb~le$s::l' the. Teolafwe
Qrro$'r'$eeks 19 impose.aQdlti6n~1 pfa.nnlngrequlreme'nts,Jncl'udinlg'jurisdiClI:OHal·workpians~ is
bU$ioes$ plao.andaddltiooal.plaooirlg effo.tIt$ that'mig'btl:ietosg~:redli)y ,ex¢~~t1a'O~e$'C1f;a. water
,ql,iq:ll~yaC'(lqn le~e" The.Per.rrdf;t~s beHe~~tl'):a:t 'strategicallY: ,adjUsti'ng theexistln,g rplanhih$1
Pfoce'ss.es, rather lhsnslmpl,y: creatihgadditionslpia.tltling tequiret:tl"e:nfs, should 'be; lh:ebasis.of
'thj;J lTenta:tiYeOrder'$ prpgramm~Up req~irerneo~§,$y~tt 'g:n:a.PPH)aQh ·als'Q .off~r'$,th~ 'laddlJtl'Qn:ill
p.otential b:enefifof fdenti~ihft .opportunities to reduce. ta.therth~n ii'lictsass 'the adrrtlhislliativ.e.
burd~n ofthe, Pr{')gf'amf~r both If;l~;RMJqCB;andfor the Permittees,

1\l;Extijndin'gtb~ ]f{eglJlat()f:Y"l'teaeb :()f'l()l:~d' Jurisdiefi(>n$

In. the ~mO$f :rerentAtl"nualRe:portt 'the PerthIttees/Joled thafoVler '3Q,Qd.Q industria) and'
opmrner.(Zialfaeil'itie"$:in OrangeOourrtywere subje¢t to' iospectkmfo-roomplianc6 witi'l.local
'wster Cjualityordinances. Nonetheiess, fhe Tentative Order includes neWrequIrements thal
arbiJrarilyeslabHsh municipal responsibiHtyforsan:itary'sewerco.llecHonsys{erp$; that :alre.ady
,aresubJedt to separate State regulation. It alsornandatestheannualin$pecfionof rteatmehl
cQrltrotsincompleteo land development and re"developooemt projects 'fl.~O\ mqre.~rescriptj\lely,
lCJrnsfheattenti.onof the Permit!rees't,Qwatd resid$nceS ang mobile businesses. Moreover,
the$e :new Je~uir~mentscreate,signifipalj'\t:resource implicatiol'1s for cities.

With ,land devel:opmEH11 projects; theinstallati6h and siJbseqtieni'tnaihtehai1<;sofkeafl'l1e.tlt
c0ntro'~ Gertain1y needs to bevertifjed. HQwever,self certifi¢Citlon(s~lreadya verification
mechanisrtlbeihg usedby :i=lerrnifteesarid i~andbthedhird party verification mechanisms
should not be precluded by th~ Tentative cOrder ;nexclusivefa;vorofPermitiee inspection. The
;9tJtr(:}ntopportLln'ityto$trategi~HY re-c9nsIQ~r the useofinspecfion resources. should be used
fo.fargetand fIJcus fheseactivities. rather fhansimplyexpand their scope. Furthermore,given
the current state ofthe economy, ·tbe Permittees, Jike all Tnvnicipatities,arefaging,shrInking
budgets. Consequently the R\NQCBShduldgi~egreatweight to the best lJseoflimited
reSOllfces Ina~hieving water quality Qbjectlves.



Jphn H. R6bertus
':P~g¢4C:)f!5

The prescrfbedproh'ibition Of1 irrig~fio",r:titi'off also ne.eds to be v,art} earefullyconsidered.
P'rojl?r;tPolJl.ltirJr} Prf;tve,nfio[), tIle ipublic edu<:;afion ,and oufreach i'l'liliafiveof'tne Pr~gram'ij$
alteadytarg~Hngoverwaterh1g ~s '6 te$'iCl~(ltia.rpra¢ti~i;>f concern. M6reb"ef<~. ;fbe;l!ffectlv:eness,
;bf'the ~veri:in :pubn~edtl~tio6effotf has, bee" validat.ed bYPubli¢or$inioJr$urveys that 'show
inc~emerltar af\d$la.tj$ticaUysigDifipa!Jtincr~a~e~ in pUblic ,~w~rene$$ o(stptmw:ctter l$s\,Je§:. :as
~~IJ~~ 'posifive.cbamges Jr'l:prote,ctive.benatliors.. 1m"'19ht 'oftni$Ptogte$~J.im'plementatk)h_dfltie ...__
prQbibition,,¥O!iJld risl<el'iocling QeneraJ public '$l.!ppor1fpra Program :thatisisuccessfuilYfostetil19
,a,siewardshlpethic, in residehtial ,ehvito'I'ffrerits~ 'Thete:i'sal$oc'once~1cl that the, protlislOhWdtild
.forci3c th~'~)j;p~nditLlr~ ,Qf $Gan~~;re$Cl.urc!Ss iOn ~11i$$lUi~ :that)$ already ;p:fj'ing acJl:I.res$edbY\IV~t~r
,dlsttiicts.deaJlf\g: withWaterconseNatltin imperatives. ',' . .....

Tlie, last:area:ofprescribe:dnewtegUlatoryovetsight ismobile:i:sustnesses. 'The Perttlltte:es:
;ha\le :~lreadyprodUGecf :edu¢atioii~lmatetial.sfo( these busHte$$e$":,~oopetati,,el:yc[e\leloped

w'1l$h '\l\iater'disposa1opt1o.ns with .or'1lng~ Oountt$S~w~r)D9'ag~noiesj~tid ,¢o6r(Jin~tedon
ehfo;~cementThe further tecfuire<!J, regulation,of 'these businesses.Jsap'otehtiall~ resoUrce
:£nfensiveuodertaking that currentJyaPpears,to Jacka stro:ng le'chnical'rafion.ale:, .

'\t,:, C.:reatinga :N~W B'asi:S,fot'the·Land De\lelopm~ntReq:ulrem~nt$'()fthe Or:der~

'fhPeb'riJaty 2008. :fhete was a '¢onsideta'bleaIt!0Unfof:dlScUssion oh' fl''l'e'IssIJe ,0f"8 petfpitnane;e
:s~~:n~.atdf'(;)rloW·lm:pa~. d~\l¢lopment(tJP» .$in~that ti@'~~WIPfra$i pecOm~i:t~e q~fiiO'itilg. ~i$'sQe
oH6ljrth ferm MS4 :petmlt$lri Callfoth'ia,. Indeed,at 'tne; end0f'2QO&a.sfakeholdgrgroup. '
;¢.o;o.9$.tre(i3 ·to !ptl,k;J~·p.e¢:ifi.~J!yat 'tb.ls: i$~ue" :():Ql'llpfisil1g re(9i;1rat~t¥ag·ep.CYi .Iopal gpve'i:mtlen'~l
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County of Orange Legal Comments - Attachment A
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Attachment A

ORANGE COUNTY LEGAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION"
TENTATIVE ORDER No. R9·2009·0002

NPDES NO. CAS01 08740

INTRODUCTiON

This Attachment A contains the principal legal comments of the County of Orange (the "County")
on Tentative Order No. R9-2009-0002 dated March 13, 2009 ("Tentative Order"). Although the
Supplemental Fact Sheet dated April 15, 2009 is referenced in this attachment, the County has
not attempted, at this time, to provide detailed legal comments on the Fact Sheet. The County
reserves the right to provide additional legal comments, on both the Tentative Order and Fact
Sheet, before the close of public comment.

Staff for the Regional Board has circulated several tentative updates to the Tentative Order,
most recently on May 5th. However, in the May 5th update, staff emphasized that the changes
were only proposed and draft. Accordingly, while the County generally is supportive of the
changes made in the tentative updates, the County's comments are limited to the public release
draft of the Tentative Order dated March 13, 2009.

The County incorporates by reference its written comments on the prior versions of the
Tentative Order (Nos. R9-2007-0002 and R9-2008-0001) to the extent they have not been
addressed by the current version (No. R9-2009-0002).

PRIMARY LEGAL COMMENTS

I. Contrary To Established Federal Law, the Tentative .Order Would Require
Permittees to Meet Numeric Effluent Limits for Discharges from the MS4

A. Basing Permit Compliance on Municipal Action Levels is Inconsistent with
Federal and State Guidance and Not Required by the Clean Water Act

The March 13,2009 draft of the Tentative Order imposes on Permittees for the first time the
concept of "Municipal Action Levels" or "MALs." Beginning in the fourth year after adoption of
the permit, discharges from the MS4 that exceed the MALs (which are numeric concentration
levels for designated pollutants) would give rise to a presumption that the Permittee was not
complying with the MEP standard. In other words, the Permittee would be presumed to be in
violation of the permit. The County objects to this significant new requirement for several
reasons.

1. As Proposed, the Municipal Action Levels for Discharges from the MS4
Could Be Considered Numeric Effluent Limits Not Required by Federal
Law

First, to the extent the MALs are considered numeric effluent limitations, they are not required
by the Clean Water Act The Clean Water Act defines "effluent limitation" as "any restriction
established by a State or [the U.S. EPA] on quantities, rates, and concentrations of chemical,
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physical, biological, and other constituents which are discharged from point sources... " CWA §
502; 33 U.S.C. § 1362(11). The proposed MALs meet this definition. Because an exceedance
of a MAL may result in a permit violation, the MALs represent a restriction on concentrations of
designated constituents discharged from the MS4. Because they are expressed numerically
rather thanthrough narrCitive, theywould be considered numericeffluent limitations.

The Clean Water Act does not require that MS4 permits include numeric effluent limitations.
Instead, MS4 permits "shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control techniques and system,
design and engineering methods... " CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii). In
other words, discharges from the MS4 must meet the so-called "MEP" standard. Unlike other
technology-based standards, the MEP standard is not defined in the Clean Water Act or in
federal regulations. It is intended to be flexible, to allow the development of site-specific permit
conditions based on the best professional judgment of the permit writer. See, e.g., 55 Fed. Reg.
47989,48038 (Nov. 16, 1990); 64 Fed. Reg. 68721, 68754 (Dec. 8,1999); U.S. EPA Region IX,
Storm Water Phase I MS4 Permitting: Writing More Effective, Measurable Permits (February
2003).

The Clean Water Act also provides that MS4 permits include "other provisions as [U.S. EPA] or
the State determines appropriate for the control of [ ] pollutants" discharged from the MS4.
CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii). Case law has interpreted this language
to allow, but not require, U.S. EPA or a State to impose requirements in MS4 permits that go
beyond the MEP standard, such as numeric effluent limits. See, e.g., Defenders of Wildlife v.
Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1999); Building Industry Association of San Diego
County v. State Water Resources Control Board, 124 Cal.App.4th 866,885-86 (2005). In other
words, the MEP standard is the statutory floor for MS4 permits. MS4 permits must require that
discharges from the MS4 meet the MEP standard. The Clean Water Act allows, but does not
require, MS4 permits to include requirements more stringent than the MEP standard.
Therefore, to the extent the MALs are considered numeric effluent limitations, more stringent
than what is required by the MEP standard, they are not required by the Clean Water Act.

2. Defining MEP in Terms of the MALs is Inconsistent with Established State
and Federal Guidance.

To the extent the MALs are defining MEP rather than imposing requirements that go beyond
MEP, they also are inappropriate. As proposed, the Tentative Order provides that if a discharge
exceeds a MAL, it will be presumed that the Permittee has not met the MEP standard. In other
words, at a minimum, the MAL for a given pollutant represents MEP. This is inconsistent with
federal and state guidance on the MEP standard.

As discussed above, the MEP standard is not defined by the Clean Water Act or by U.S. EPA.
After its initial experience with the MEP standard as implemented through the Phase I MS4
permits, U.S. EPA provided additional guidance as to the standard in the preamble to its Phase
II regulations for small MS4s:

EPA has intentionally not provided a precise definition of MEP to
allow maximum flexibility in MS4 permitting. MS4s need the
flexibility to optimize reductions in storm water pollutants on a
location-by-Iocation basis. EPA envisions that this evaluative
process will consider such factors as conditions of receiving
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waters, specific local concerns, and other aspects included in a
comprehensive watershed plan. Other factors may include MS4
size, climate, implementation schedules, current ability to finance
the program, beneficial uses of receiving water, hydrology,
g~ology,and capacity to perform op~ratiol1ancl maintenance.

The pollutant reductions that represent MEP may be different for
each small MS4, given the unique local hydrologic and geologic
concerns that may exist and the differing possible pollutant control
strategies....

EPA envisions application of the MEP standard as an iterative
process. MEP should continually adapt to current conditions and
BMP effectiveness and should strive to attain water quality
standards. Successive iterations of the mix of BMPs and
measurable goals will be driven by the objective of assuring
maintenance of water quality standards.

64 Fed. Reg. at p. 68754.

Similarly, the State Water Board has not defined the MEP standard. However, it too has
provided guidance that emphasizes the flexible nature of the standard:

If, from [a] list of BMPs, a permittee chooses only a few of the
least expensive methods, it is likely that MEP has not been met.
On the other hand, if a permittee employs all applicable BMPs
except those where it can show that they are not technically
feasible in the locality, or whose cost would exceed any benefit to
be derived, it would have met the standard. MEP requires
permittees to choose effective BMPs, and to reject applicable
BMPs only where other effective BMPs will serve the same
purpose, the BMPs would not be technically feasible, or the cost
would be prohibitive.

State Water Board Order WQ 2000-11 at p. 20.

In light of this state and federal guidance, it is inappropriate for the Tentative Order to attempt to
define MEP for a given pollutant with a numeric concentration, Le., a MAL.

For the above reasons, the County requests that Section 0 be removed from the next draft of
the .Tentative Order.

B. The Proposed Numeric Effluent Limits For Discharges ofNon-Stormwater
From The MS4 Are Not Supported By Federal Law.

1. The Clean Water Act Requires That MS4 Permits Include Requirements
To "Effectively Prohibit" Discharges Of Non-Storm Water Into The MS4
And Controls To Reduce The Discharge Of Pollutants From The MS4 To
The Maximum Extent Practicable; The Act Does Not Require That Non-
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Stormwater Discharges From The MS4 Meet Numeric Effluent
Limitations.

The Tentative Order would explicitly impose numeric effluent limits (NELs) on discharges from
MS4s.Section Cincorporates NELs fornon-stormwater dry weather dischargesinto receiving.
waters. The Tentative Order provides no legal authority for imposing this new and significant
requirement. The Supplemental Fact Sheet simply states that because Permittees' past efforts
at controlling pollutants in non-stormwater discharges have been ineffective, NELs on those
pollutants are necessary. To the extent there is legal authority for imposing NELs on non
stormwater discharges from the MS4, it is not found in the Clean Water Act.

o The Clean Water Act very clearly defines the discharge requirements for permits for discharges
from municipal storm sewers (i.e., MS4s permits). Such permits may be issued on a system or
jurisdiction-wide basis, must include a requirement to effectively prohibit non-stormwater
discharges into the storm sewer, and must require controls to reduce the discharge of
pollutants from the storm sewer to the maximum extent practicable. CWA § 402(p)(3)(B); 33
U.S.C. § 1342(p)(3)(B). It is the discharge of pollutants from the MS4, regardless of whether
they are in stormwater or non-stormwater, which must be reduced to the maximum extent
practicable. Section 402(p) of the Clean Water Act does not distinguish between wet weather
and dry weather discharges. Thus the Clean Water Act does not require or provide authority for
imposing NELs on the discharge of non-stormwater from MS4s.

2. The Federal Stormwater Regulations Implement the Clean Water Act's
"Effective Prohibition" Requirement.

Nor do the federal stormwater regulations impose separate requirements on discharges of non
stormwater from the MS4. Instead, tracking the Clean Water Act language, the federal
regulations and preamble impose specific requirements as to how Permittees are to address
non-stormwater discharges into the MS4 (i.e., "effectively prohibited"). The regulations use the
term "illicit discharge," which means any discharge to the MS4 that is not composed entirely of
stormwater, except discharges pursuant to a separate NPDES permit and discharges resulting
from fire fighting activities. 40 C.F.R. § 122.26(b)(2). Permittees must have a program to
prevent illicit discharges into the MS4. 40 C.F.R. § 122.26(d)(2)(iv)(B)(1). The regulations also
require Permittees to address "improper disposal" into the MS4 of used oil and toxic materials
through educational activities on the proper management and disposal of these materials. 40
C.F.R. § 122.26(d)(2)(iv)(B)(6).

U.S. EPA (and presumably Congress) was very aware of the problem that discharges of non
stormwater into the MS4 could create. However, rather than imposing on MS4 owners and
operators (e.g., Permittees) numeric limits on the discharge of non-stormwater from the MS4,
the federal scheme requires that the owners/operators of such non-stormwater discharges
obtain NPDES permits to discharge into the MS4. Permits for such discharges must meet
applicable technology-based and water-quality based requirements of the Clean Water Act. By
comparison, as part of the MEP standard applicable to discharges of all pollutants from the MS4
(regardless of whether in stormwater or non-stormwater), the owner/operator of the MS4 must
develop a program to prevent illicit discharges into the MS4.

The Supplemental Fact Sheet suggests that 40 C.F.R. § 122.44(k) somehow requires the
imposition in MS4 permits of NELs for the discharge of non-stormwater from the MS4. That is
not correct. As discussed above, the only standard applicable to discharges from an MS4 is the
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Clean Water Act-mandated MEP standard. Section 122.44(k) simply provides that BMPs are to
be included in NPDES permits generally when authorized under Clean Water Act section 402(p)
or when NELs are infeasible. It says nothing about requiring NELs in MS4 permits.

3. ..Non=StQrmlJ\latElLDi~~b.Cirg~s~lotQTh~MS~MayB~_C_ontr:QII~d.By._.
Separate NPDES Permits For The Discharger Of The Non-Stormwater.

To the extent discharges of non-stormwater into the MS4 are permitted under separate NPDES
permits, the Permittees likely have no control over the pollutants, or pollutant concentrations,
discharged from the MS4. Depending on the terms of the non-stormwater NPDES permits, the
discharge from the MS4 mayor may not meet the proposed effluent limits in Section C of the
Tentative Order. Permittees cannot be held strictly responsible for meeting numeric limits when
they have no control over such discharges.

For the above reasons, the County requests that Section C be removed from the next draft of
the Tentative Order.

II. The Tentative Order's Retrofit Requirements Are Onerous, Impracticable and Not
Supported by Law.

Section F.3.d of the Tentative Order imposes a new mandate on Permittees to retrofit existing
development. Permittees are required under this new provision to do everything short of solvi'ng
world hunger: As proposed in the Tentative Order, each Permittee must implement a retrofitting
program that:

• meets the requirements of Section F.3.d,

• solves chronic flooding problems,

• reduces impacts from hydromodification,

• incorporates LID,

• supports stream restoration,

• systematically reduces downstream channel erosion,

• reduces the discharges of stormwater pollutants from the MS4 to the MEP, and

• prevents discharges from the MS4 from causing or contributing to a violation of water
quality standards.

T.O. Section F.3.d. As drafted, Permittees could meet the new retrofitting requirements of
Section F.3.d and still be in violation of the Order if, among other things, they didn't also solve
chronic flooding problems.

Aside from the breadth of the new requirements, the County objects to the retrofit provision to
the extent it would be impracticable and incredibly onerous (if possible at all) to implement and
is not required by the Clean Water Act. To the extent such a provision is appropriate in an MS4
permit, it must be clear that Permittees may have no means of compelling private property
owners to retrofit their existing developments.1 Proposed section F.3.d.(3), which says that

1 The Supplemental Fact Sheet says that retrofitting existing development is "practicable" for a permittee but does
not say how.
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Permittees "must" require select developments to implement retrofitting activities, and section
F.3.d.(4), which talks about "requiring retrofitting on existing development," should be revised
accordingly. And since Permittees cannot force owners to retrofit their developments, it makes
little sense to require Permittees to identify existing developments that are sources of pollutants

. and then evaluate and rank them to prioritize retrofitting assectionsF.3.d(1) and (2) would do.

Without legal support for the retrofitting requirement and unless the requirement is substantially
revised to reflect that it would be largely a voluntary program, the County requests that Section
F.3.d be removed from the next draft of the Tentative Order.

III. While The Federal Regulations May Not Define "Urban Runoff," The History Of The
Federal Storm Water Regulations Makes Clear That It Is Urban Runoff, Not All
Runoff, That Is The Problem To Be Addressed; The Tentative Order's Proposal To
Strike "Urban" From "Urban Runoff" Will Only Lead To Confusion Without Any
Benefit To Water Quality.

Without explanation, the Tentative Order universally deletes the word "urban" from everywhere
it formerly modified the word "runoff' (and sometimes the term "Stormwater"). Thus
Jurisdictional Urban Runoff Management Plans (JURMPs) are now simply Jurisdictional Runoff
Management Plans (JRMPs). The Standard Urban Storm Water Mitigation Plan or SUSMP is
now just the Standard Stormwater Mitigation Plan or SSMP. Staff has indicated that this
universal change was intended to clarify that Permittees are responsible not just for urban runoff
that is discharged from their MS4s, but all runoff.

Even if "urban runoff' is not defined in the Clean Water Act or federal stormwater regulations, it
is clear that it is urban runoff that is the problem the federal regulations seek to address.
Stormwater runoff from natural, undeveloped land generally does not create water quality
problems.

Regulation of stormwater has always focused on urban runoff. After the 1972 amendments to
the Federal Water Pollution Control Act (aka the Clean Water Act) began regulating point
source discharges of industrial process wastewater and municipal sewage, "it became evident
that more diffuse sources (occurring over a wide area) of water pollution, such as agricultural
and urban runoff were also major causes of water quality problems." 55 Fed. Reg. at p. 47991.
Because agricultural stormwater discharges are statutorily exempt from the NPDES program,
the focus turned to urban runoff. Id. "[I]t is the intent of EPA that [stormwater] management
plans and other components of the programs focus on the urbanized and developing areas of
the county." Id. at p. 48041.

This emphasis on urban runoff is reflected in the foreword to the 1982 Final Report of EPA's
Nationwide Urban Runoff Program (NURP):

The possible deleterious water quality effects of nonpoint sources
in general, and urban runoff in particular, were recognized by the
Water Pollution Control Act Amendments of1972. Because of
uncertainties about the true significance of urban runoff as a
contributor to receiving water quality problems, Congress made
treatment of separate stormwater discharges ineligible for Federal
funding when it enacted the Clean Water Act in 1977. To obtain
information that would help resolve these uncertainties, the
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Agency established the Nationwide Urban Runoff Program
(NURP) in 1978. This five year program was designed to examine
such issues as:

• The quality characteristics of urban runoff, and similarities
or differences atdifferenturban locations;

The extent to which urban runoff is a significant contributor
to water quality problems across the nation; and

The performance characteristics and the overall
effectiveness and utility of management practices for the
control of pollutant loads from urban runoff.

NURP Report at p. iii. According to the NURP Report, as early as 1964 the federal government
had become concerned about identified pollutants in urban runoff and concluded that there may
be significant water quality problems associated ,With stormwater runoff. NURP Report at p. 2-1.

The focus on urban runoff also is reflected in U.S. EPA's website where, on its NPDES
Stormwater FAQ page, U.S. EPA states that the "NPDES stormwater permit regulations,
promulgated by EPA, cover the following classes of stormwater discharges on a nationwide
basis:

• Operators of MS4s located in "urbanized areas" as
delineated by the Bureau of the Census,

• Industrial facilities in any of the 11 categories that
discharge t() an MS4 or to waters of the United States; all
categories of industrial 'activity (except construction) may
certify to a condition of "no exposure" if their industrial
materials and operations are not exposed to stormwater,
thus eliminating the need to obtain stormwater permit
coverage,

• Operators of construction activity that disturbs 1 or more
acres of land; construction sites less than 1 acre are
covered if part of a larger plan of development.

See U.S. EPA's web page at http://cfpub.epa.gov/npdes/faqs.cfm?program_id=6#302
(emphasis added).

Finally, the urban runoff focus also is reflected in the San Diego Board's own Basin Plan which
discusses the problem of stormwater runoff in terms of urbanization and cites to the NURP
report. See Basin Plan at pp. 4-78 &79.

Because the focus of stormwater regulation is urban runoff and because the Tentative Order
provides no compelling reason to remove the term "urban" from the permit (e.g., improved
water quality), the County requests that the term be restored in the next draft of the Tentative
Order.
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IV. To The Extent "FETDs" Discharge Non-Stormwater To MS4s, It Would Be
Appropriate To Regulate Such Discharges In An MS4 Permit; To The Extent The
Discharge From A FETD Is Not A [Significant] Source Of Pollutants To Waters Of
The U.S., Permittees Would Not Be Required To Effectively Prohibit The

.. pi!;~harg~~

The previous drafts of the Tentative Order proposed to regulate so-called FETDs - Facilities
that Extract, Treat and Discharge to waters of the U.S. The current draft of the Tentative Order
mentions these so-called FETDs but does not regulate them.6 To the extent such facilities
discharge non-stormwater to the MS4, the County believes it is appropriate to regulate them as
a category of non-stormwater discharges in Section B. of the Order. Under Section B, to the
extent the discharge from a FETD is not a significant source of pollutants to waters of the U.S.,
Permittees would not be required to effectively prohibit the discharge.

The following language, from the Santa Ana Regional Board's current draft North County MS4
permit, could be added as Section B.5 of the Tentative Order:

5. Permittees shall effectively prohibit discharges from FETDs to the MS4 unless
the following conditions are met:

a. The discharge must not contain pollutants added by the treatment
process or in greater concentration than in the influent;

b. The discharge must not cause or contribute to downstream erosion;
c. The discharge must be in compliance with Section 404 of the Clean

Water Act; and
d. Permittees conduct monitoring of the FETD discharge in accordance with

the Monitoring and Reporting Program in Attachment E.

The County requests the above language be included in the next draft of the Tentative Order.

V. The Tentative Order's Proposed Elimination Of Three Exempt Non-Storm Water
Discharge Categories Is Inconsistent With Federal Law; Individual Discharges May
Be Regulated On A Case-By-Case Basis.

Finding C.14 of the Tentative Order says that the Permittees have identified landscape
irrigation, irrigation water, and lawn water as sources of pollutants to waters of the U.S. These
three categories are exempt non-stormwater discharges under the current permit. Section B.2
of the Tentative Order removes these three categories from the list of exempt non-stormwater
discharge categories. Removing the three categories would be inconsistent with the federal
stormwater regulations.

The federal stormwater regulations include a list of categories of "exempt" non-stormwater
discharges or flows. 40 C.F.R. § 122.26(d)(2)(iv)(B)(1). Permittees' illicit discharge and illegal
disposal program must address these discharges or flows when they have been identified by
Permittees as sources of pollutants to waters of the U.S. Id. The preamble to the federal
regulations make clear that the illicit discharge program is meant to implement the Clean Water

£ It is odd that the Tentative Order explicitly states that it does not regulate the discharge from FETDs. IfFETDs
are not to be regulated under the Order, the County suggests deleting finding E.9.
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Act's mandate that stormwater permits include a requirement to effectively prohibit non
stormwater discharges to the MS4. 55 Fed. Reg. at pp. 48037 and 48055.

The preamble also makes clear that Permittees' illicit discharge program need not prevent
discharges of the "exempt" categories into the MS4 "unless such discharges are specifically
identlfiedo-nacase~by~case-basis as neec:Hrig to be addressed.ii55Fed~Reg~af47995: ·1 n
other words, individual discharges within exempt categories must be addressed when the
particular discharge is a source of pollutants to waters of the U.S. The federal regulations do

. not allow for removing entire categories of exempt non-stormwater discharges. U.S. EPA
confirmed this case-by-case approach in its Guidance Manual for the Preparation ofPart 2 of
the NPDES Permit Applications for Discharges from Municipal Separate Storm Sewer Systems
(November 1992) ("Part 2 Guidance Manual") where it states:

If an applicant knows ... that landscape irrigation water from a
particular site flows through and picks up pesticides or excess
nutrients from fertilizer applications, there may be a reasonable
potential for a storm water discharge to result in a water quality
impact. In such an event, the applicant should contact the
NPDES permitting authority to request that the authority order the
discharger to the MS4 to obtain a separate NPDES permit (or in
this case, the discharge could be controlled through the storm
water management program of the MS4.)

Part 2 Guidance Manual at p. 6-33 (emphasis added).

Accordingly, the County requests that the landscape irrigation, irrig13tion water, and lawn water
non-stormwater categories be restored in the next draft of the Tentative Order.

ADDITIONAL LEGAL COMMENTS
I. Findings

Finding C.1

"Runoff from an MS4" is inaccurate and likely confusing. It would be more accurate to describe
runoff into an MS4 and a discharge from the MS4. The permit should track the language of the
Clean Water Act, which requires that MS4 permits include requirements to effectively prohibit
non-stormwater discharges into the MS4 and to control the discharge of pollutants from the MS4
to the maximum extent practicable.

Finding C.2

This finding implies that discharges from the MS4 must strictly comply with water quality
standards. That is not correct. The Clean Water Act requires that dischargesmeet the MEP
standard. See, e.g., Defenders of Wildlife v. Browner, supra, 191 F.3d at pp. 1166-67.

Finding D. 1.f

The inaccurate language of this finding, imposing different standards on wet weather and dry
weather discharges, continues throughout the permit. The Clean Water Act does not require
Permittees to reduce the discharge of pollutants from stormwaterto the MEP. Rather, the
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requirement is to reduce the discharge of pollutants from the MS4 to the MEP (regardless of
whether the discharge is of wet weather or dry weather flows). Similarly, the federal
requirement is to eliminate illicit discharges into the MS4 (which if accomplished would largely
eliminate dry weather flows from the MS4), not to eliminate pollutants in dry weather flows.

Finding E. 13

Under the Clean Water Act, discharges from the MS4 are required to meet the MEP standard.
To the extent the permit, when read with the Basin Plan, requires discharges to meet receiving
water limitations, it must be a state law requirement. This finding should be clarified
accordingly.

II. Order

Section A.3.b

Finding A.3says the permit is consistent with the State Board's precedential Order 99-05.
However, the language in section A.3.b of the Order (which requires Permittees to continue the
iterative process unless directed otherwise by the Executive Officer) is not consistent with Order
99-05 (which says Permittees do not have to repeat the process unless directed otherwise by
the E.O.). Accordingly, Section A.3.b should be revised consistent with State Board Order 99
05.

Sections A. 5 & B.5

The Ocean Plan prohibition of discharges to ASBS is controversial. Moreover, it is a state law,
not federal, requirement. Unless the Board can justify it in a MS4 permit, it should be deleted.

Section I

The Clean Water Act does not require that an MS4 permit include numeric limits derived from
waste load allocations (WLAs) in adopted TMDLs. To the extent the Tentative Order will
implement such WLAs, compliance should be through the accepted iterative process for
complying with water quality standards.
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ATTACHMENT B

ORANGE COUNTY TECHNICAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION
TENTATIVE ORDER No. R9·2009·0002

NPDES NO. CAS0108740

INTRODUCTION

This Attachment B contains the principal technical comments of the County of Orange (the
"County") on Tentative Order No. R9-2009-0002 dated March 13,2009 ("Tentative Order") and
subsequent Tentative Updates, dated April 29, 2009. Although the supporting Fact
SheetlTechnical Report dated December 12, 2007 and the Supplemental Fact SheetlTechnical
Report dated April 29, 2009 (collectively the "Fact Sheet,,)1 are referenced 'occasionally in this
attachment, the County has not attempted to provide detailed comments on the Fact Sheet.

These comments are divided into three sections: (1) General Comments, (2) Findings, and (3)
Permit Provisions. The first section discusses the County's global concerns with the Tentative
Order, whereas the latter two sections address issues relating to specific parts of the Tentative
Order. At times, the issues and concerns raised will pertain to more than one section of the
Tentative Order.

The CoulJty has endeavored to provide a complete set of comments on the Tentative Order.
However, the County reserves the right to submit additional comments relating to Tentative
Order No. R9-2009-0002 and the supporting Fact SheetlTechnical Report to the Regional Board
up to the close of the public comment period. .

GENERAL COMMENTS

TENTATIVE ORDER DISMISSES THE IMPORTANCE OF THE DRAINAGE AREA
MANAGEMENT PLAN AND IS OVERLY PRESCRIPTIVE

The Response to Comments issued by the Regional Board dated July 6,2007, contends that
the Drainage Area Management Plan (DAMP) is an unnecessary document and "serves as a
collection of model program components from which the Permittees have chosen to base their
own program components." The County takes exception to this view of the DAMP.. The DAMP
and Local Implementation Plans (LIPs) are fundamental and necessary elements of the MS4
program since they serve as the primary policyand guidance documents for the program and
describe the methods and procedures that will be lmplemented to reduce the discharge of
pollutants to the maximum extent practicable and achieve compliance with the MS4 permit
performance standards. Indeed, the CWA regulations speak directly to the necessity and
importance of the stormwater management plan in the permitting process. The management
program "shall include a comprehensive planning process.....to reduce the discharge of
pollutants to the maximum extent practicable using management practices, control techniques

1 The Tentative Order is supported by two Fact Sheet/Technical Reports including the Fact
Sheet/Technical Report that was released pursuant to Tentative Order R9-2008-0001 on December 12,
2007 and the Supplemental Fact Sheet/Technical Report that was released pursuant to Tentative Order
R9-2009-0002 on April 15, 2009.
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and system, design and engineering methods, and such other provisions which are
appropriate Proposed management program shall describe priorities for implementing
controls." 40 CFR 122.16(d)(2)(iv). The necessary detail and prioritization of management
efforts 'must remain at the local level and be described within the DAMP and not in the permit.
The significance of the DAMP should therefore be recognized rather than dismissed.

It is noted that the current draft of the Tentative Order comprises 91 pages compared to the 54
pages of the 2008 Tentative Order. The expanding document connotes an increasingly top
down approach that potentially reduces the ability of the Permittees to adaptively manage their
programs to meet the MEP standard. This approach seems contrary to the discussion of MEP
in the Fact Sheet, which stresses the dynamic aspect of the MEP standard and concludes with
the statement that The Order provides a minimum framework to guide the Permittees in meeting
the MEP standard.2

The increasingly prescriptive and detailed permits provisions erode the fleXibility and local
responsibility of Permittees for continued development and improvement of the MS4 program
based upon their extensive and collective experience in managing the program. This shift runs
counter to the purpose and intent of the federal stormwater management program as set forth in
the federal CWA regulations and USEPA guidance. Notwithstanding these statements, the
County supports the need to establish performance standards or metrics within the DAMP that
will be used to support our program and direct limited resources effectively.

TENTATIVE ORDER INAPPROPRIATELY USES THE TERM "VIOLATION" INSTEAD OF·
"EXCEEDANCE"

The Tentative Order persists in the inappropriate reference to data that exceed Water Quality
Objectives (WQOs) as violations. In several instances the language in the Tentative Order has
been changed from the prior Order (R9-2002-0001) to replace the term "exceedance" with the
term "violation". For example, "exceedances of water quality objectives" has been replaced with
"violations of water quality objectives" (emphasis added). In some cases, the change is
inappropriate.

The Tentative Order should use the term "exceedance" where it refers to a comparison of data
with criteria such as water quality objectives that are relevant to evaluation of the data. The
Tentative Order should use the term "violation" when it is referring to a failure to comply with a
prohibition or other requirement of the Tentative Order.· Careful use of these terms is important,
because an "exceedance" does not equate with a "violation." For example, while it may be
useful to compare water quality monitoring data to receiving water quality objectives and use
identified "exceedances" to target potential problems areas and pollutants, it is inappropriate to
make this same comparison and determine that there is a "violation". Indeed, the use of the
term "violation" to refer to any exceedance detected would, in effect, be using the water quality
objectives or other relevant reference criteria as de-facto numeric effluent limitations.

The County again requests modification of the Tentative Order language to use the word
"exceedance" instead of "violation" when referring to the comparison of water quality monitoring
data to reference criteria. The locations in the permit where these changes should be made
are:

• Page 5, Finding C.9.

2 Fact Sheetrrechnical Report for Tentative Order No. R9-2007-0002, Page 35
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• Page 6, Finding D.1.b.
• Page 10, Finding D.3.d.
• Page 12, Finding E.1.
• Page 17, A.3.

The term "violation" in this section is inconsistent with SWRCB Order WQ 99-05 and
needs to be modified to "exceedance". The iterativelanguageih the receivihg water
limitations speaks to exceedances of water quality standards, not violations.

Urban runoff data cannot in itself indicate a violation of water quality standard. A water quality
standard consists of two elements: the beneficial us'e that we're trying to protect and the water
quality objective established to protect that use. The exceedance of a water quality objective
does not necessarily result in a violation of a water quality standard. Runoff data can be
described as exceeding water qualitY objectives, but the assessment of whether or not water
quality standards are violated is based upon samples and data from the receiving water and
impacts or lack of impacts on beneficial uses.

The County further notes that similar MS4 permits draw distinctions between assessing urban
runoff monitoring results and describing the receiving water. These permits include the area
wide permits issued by: the San Diego Regional Board to the MS4s draining the watersheds of
San Diego County (Order No. R9-2007-0001, NPDES No. CAS0108758, January 24,2007);
and Riverside County (Order No. R9-2004-0001, NPDES No. CAS0108766, July 14, 2004); and
those issued by the Santa Ana Regional Board to the MS4s draining the watersheds of San
Bernardino County (Order No. R8-2002-0012, NPDES No. CAS618036, April 26, 2002);
Riverside (Order No. R8-2002-0011 NPDES NO. CAS 618033, October 25,2002); and Orange
County (Order No. R8-2002:"0010 NPDES No. CAS618030, January 18, 2002), and the May 1,
2009 Draft Tentative Order R8-2009-0030 NPDES No. CAS618030).

In these permits the monitoring data is described as, or actions are predicated upon,
exceedances of water quality standards while prohibitions regarding receiving water tend to use
the terminology 'shall not cause or contribute to a violation of water quality standards'. Although
the latter is not universal and many permits use the language 'shall not cause or contribute to an
exceedance of water quality standards'.

FINDINGS

DISCHARGE CHARACTERISTICS

• Compliance with Water Quality Standards (Finding C.2, Page 2)
Finding C.2 seems to be establishing the fact that MS4s are responsible for all sources
of pollutant and manner of discharges (see la~t sentence). The County would submit
that municipalities are limited in their ability to control all sources of pollutants (e.g. air
pollutants being transported to the receiving waters from the MS4). We recommend that
the last sentence be deleted.

• Water Quality Monitoring Data (Finding C.9, Page 5)
Finding C.9. states, in part, that the water quality monitoring data collected to date
indicates that there are violations3 of Basin Plan objectives for a number of pollutants

3 For the reasons discussed above and to be consistent with the Fact Sheet (page 8), the term "violation"
should be changed to "exceedances."
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and that the data indicates that runoff discharges are the leading cause of impairment.
While the receiving water quality may exceed Basin Plan objectives for constituents
identified by the municipalities as pollutants of concern, there is inadequate data to make
such a definitive statement that the runoff discharges are the leading cause of
impairment in Orange County. This statement does not take into account the other
sources within the watershed or the uncertainty within many of the studies that have
been conducted. Accordingly, the last sentence of that paragraph should be modified to
read,

"In sum, the above findings indicate that urban runoff discharges aFe may be causing or
contributing to water quality impairments, and aFe-a warrant leading Gause ofsuch
impaf.r:FRents in Orange County special attention.

URBAN RUNOFF MANAGEMENT PROGRAMS

• New or Modified Requirements (Finding D.1.c, Page 7)
Finding D.1.c. states that the Tentative Order "contains new or modified requirements
that are necessary to improve the Permittees' efforts to reduce the discharge of
pollutants to the MEP and achieve water quality standards". The Finding further states
some of these new or modified requirements "address program deficiencies that have
been noted in audits, report reviews, and other Regional Board compliance assessment
activities." In fact, in many cases the new or modified requirements do not have
adequate findings of fact and technical justification.

In many instances the Fact Sheet not only provides little or no justification of the need for
the new requirement, it also does not identify the "program deficiency" that warrants the
modification. In many cases the Fact Sheet also does not consider the thorough
program analysis that the Permittees conducted as a part of their preparation of the
ROWD and the deficiencies and program modifications that Permittees themselves
identified as necessary for the program. The Permit Provisions comments in the next
section of these comments identify many of the areas where new or modified provisions
of the Tentative Order lack factual or technical support in the Fact Sheet.

• Development Planning - Treatment Control BMPs (Finding D.2.b, Page 8)
Finding D.2.b. seems to be making the case that treatment control BMPs are ineffective
and should not be used. This Finding overstates or incorrectly states the constraints of
treatment control BMPs. It is fair to say that without a performance standard for
treatment control BMPs then treatment control BMPs suffer from the constraints noted.
However, treatment control BMPs can be effective in removing pollutants for a wide
range of storms and, when combined with source control BMPs, provide a
comprehensive pollutant reduction strategy. This finding should be significantly modified
to support the statement that "using a combination of onsite source control and site
design BMPs augmented with treatment control BMPS... is important."

NOTE: The previous comments on this issue made by the Permittees were not
addressed in the Regional Board's two Response to Comments documents, and are
therefore resubmitted.
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• Heavy Industrial Sites (Finding 0.2.e, Page 9)
Finding O.2.e. states that the one-acre threshold for heavy industrial sites is appropriate
"since it is consistent with the requirements in the Phase II NPOES stormwater
regulations that apply to small municipalities". The Phase II stormwater regulations do
not apply to the Phase I communities. 40 CFR 122.32. The reference to Phase II
NPDES regulations and, as discussed below, the corresponding change in the permit
provisions should be deleted.

NOTE: The previous comments on this issue made by the Permittees were not
addressed in the Regional Board's two Response to Comments documents, and are
therefore resubmitted. .

• Hydromodification (Finding 0.2.g, Page 9)
Finding 0.2.g. identifies that increased volume, frequency, and discharge duration of
storm runoff from developed areas has the potential to greatly accelerate downstream
erosion, impair stream habitat in natural drainages, and negatively impact beneficial
uses. However, it does not acknowledge that hardened or stabilized channels will likely
not be susceptible to hydromodification impacts. .

It is recommended that the Finding be modified as follows:

The increased volume, velocity, frequency and discharge duration ofstorm water runoff
from developed areas has the potential to accelerate downstream erosion in natural
drainages and unimproved channels, impair stream habitat in natural drainages, and
negatively impact beneficial uses. Development and urbanization increase pollutant
loads in stormwater and volume ofstormwater runoff. Impervious surfaces can neither
absorb water nor remove pollutants and thus lose the purification and infiltration
provided by naturally vegetated soil. Some channels that are either engineered and
maintained, or hardened may not be sasceptible to the impacts ofhydromodification.

STATUTE AND REGULATORY CONSIDERATIONS

• Treatment and Waters ofthe U.S. (Finding E.?, Page 14)
Finding E.? states that,"[u]rban runoff treatment and/or mitigation must occur prior to the
discharge of urban runoff into a receiving water." We believe that Finding E.? is based
on a misinterpretation of CWA regulations and misconstrues USEPA guidance on
stormwater treatment BMPs. This concern is discussed in detail in Attachment A (Pages
1-?). We wish to comment here on the implications it has for watershed restoration

. activities.

Prohibiting treatment and mitigation in receiving waters severely limits the potential
locations for installation of treatment control BMPs and will adversely affect many
watershed restoration projects. For example, this Finding may have unintended adverse
effects for the Aliso Creek Water Quality SUPER Project.

The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to
Aliso Creek watershed development and enhancement, accommodating channel
stabilization, flood hazard reduction, economic uses, aesthetic and recreational
opportunities, water quality improvements, and habitat concerns. The project is aimed at
water supply efficiency and system reliability through reclamation, along with benefits for
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