Attachment 3 to Lahontan Water Board’s Application to Discharge Dredged and/or Fill Material to waters of the U.S. and/or State.

ATTACHMENT 3
CRITERIA FOR EXEMPTION TO THE BASIN PLAN’S WASTE DISCHARGE PROHIBITIONS APPLICABLE TO 100-YEAR FLOODPLAINS AND STREAM ENVIRONMENT ZONES IN THE LAKE TAHOE HYDROLOGIC BASIN
If your proposed project involves work within the Stream Environment Zones or 100-year ordinary high water (OHW, 6229.1 Lake Tahoe Datum) of Lake Tahoe, including tributaries to Lake Tahoe and their 100-year floodplain areas, describe, in detail, how the project will meet each of the criteria listed in this attachment.

The Water Quality Control Plan for the Lahontan Region (Basin Plan) prohibits the discharge or threatened discharge, attributable to human activities, of solid or liquid waste
 materials, including soil, silt, clay, sand and other organic and earthen materials to lands below the highwater rim of Lake Tahoe or within the 100-year floodplain of any tributary
 to Lake Tahoe. The Basin Plan also prohibits the discharge or threatened discharge, attributable to new development
 in Stream Environment Zones
, of solid or liquid waste, including soil, silt, sand, clay, rock, metal, plastic, or other organic, mineral or earthen materials, to Stream Environment Zones in the Lake Tahoe Basin. The prohibitions related to new development do not apply to repair or replacement of an existing structure.  
Provided that all of the exemption criteria listed below are made, the Water Board may approve exemptions to these prohibitions for the following types of projects: (a) for erosion control projects, habitat restoration projects, wetland rehabilitation projects, Stream Environment Zone restoration projects, and similar projects, programs, and facilities, (b) to carry out the 1988 TRPA regional transportation plan, (c) for health, safety, or public recreation, or d) for access across SEZs to otherwise buildable parcels.    
I. 100-Year Floodplain (OHW in the case of Lake Tahoe) Exemptions

The Water Board may grant exceptions to the discharge prohibitions for Lake Tahoe and its tributaries, in cases where the floodplain is not also a Stream Environment Zone, only under the following circumstances: 

1. 
For public outdoor recreation facilities if: 
(a) the project is a necessary part of a public agency's long range plans for public outdoor recreation; 
(b) the project, by its very nature, must be sited in a floodplain; 
(c) there is no feasible alternative which would reduce the extent of encroachment in a floodplain, and 
(d) the impacts on the floodplain are minimized.
2. 
For public service facilities if: 
(a) the project is necessary for public health, safety, or environmental protection, 
(b) there is no reasonable alternative, including spans, which avoids or reduces the extent of encroachment in a floodplain, and 
(c) the impacts on the floodplain are minimized;
3. 
For projects which require access across floodplains to otherwise buildable sites if: 
(a) there is no reasonable alternative which avoids or reduces the extent of encroachment in the floodplain; and 
(b) the impacts on the floodplain are minimized; and
4. 
For erosion control projects, habitat restoration projects, SEZ restoration projects and similar projects provided that the project is necessary for environmental protection and there is no reasonable alternative which avoids or reduces the extent of encroachment in the floodplain.

II. SEZ Exemptions

The Water Board may grant exemptions to the prohibitions against discharges or threatened discharges attributable to new development resulting in permanent disturbance in SEZs only under the following circumstances:
1. 
For public outdoor recreation
 facilities if all of the following findings can be made: 
(a) The project by its nature must be sited in a Stream Environment Zone (in making this determination the Regional Board should use the criteria in Table 5.7-3 of the Basin Plan); 
(b) There is no feasible alternative which would reduce the extent of SEZ encroachment; 
(c) Impacts are fully mitigated; and (d) SEZs are restored in an amount 1.5 times the area of SEZ disturbed or developed for the project.
2. 
For public service facilities
 if all of the following findings can be made: 
(a) The project is necessary for public health, safety or environmental protection; 
(b) There is no reasonable alternative, including spans, which avoids or reduces the extent of encroachment; 
(c) The impacts are fully mitigated; and 
(d) SEZ lands are restored in an amount 1.5 times the area of SEZ developed or disturbed by the project.
3.  
For projects which require access across SEZs to otherwise buildable sites if all of the following findings can be made: 
(a) There is no reasonable alternative which avoids or reduces the extent of encroachment; 
(b) Impacts are fully mitigated; and 
(c) SEZ lands are restored in an amount 1.5 times the area of SEZ disturbed or developed by the project.
4.  
For new development in man-modified SEZs after the Water Board has reclassified them according to the procedure described in the land capability section of Chapter 5 in the Basin Plan. 
5. 
For erosion control projects, habitat restoration projects, wetland rehabilitation projects, Stream Environment Zone restoration projects, and similar projects, programs, and facilities, if all of the following findings can be made: 
(a) The project, program, or facility is necessary for environmental protection; 
(b) There is no reasonable alternative, including relocation, which avoids or reduces the extent of encroachment in the Stream Environment Zone; and 
(c) Impacts are fully mitigated.

Full mitigation of impacts, as used in the findings above, includes, but is not limited to, proper design and implementation of all applicable BMPs and the 1.5:1 restoration requirements. However, the 1.5:1 restoration requirement shall not apply to erosion control projects, habitat restoration projects, wetland rehabilitation projects or SEZ restoration projects.
A. 
Does any portion of the proposed project involve discharge to a 100-year floodplain of Lake Tahoe or one or more of its tributaries?  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 


If no, go to section B.
If yes, which of the following project types is your project? (check)

 FORMCHECKBOX 
 Public outdoor recreation
 FORMCHECKBOX 
 Public service facilities
 FORMCHECKBOX 
 Projects which require access across floodplains to otherwise buildable sites
 FORMCHECKBOX 
 Erosion control projects, habitat restoration projects, SEZ restoration projects
If none of the above apply to your project, you must avoid all discharges to the 100-year floodplain.

Depending on the project type circled above, provide detailed information to support each of the following findings:
1. 
For public outdoor recreation facilities if: 
(a) the project is a necessary part of a public agency's long range plans for public outdoor recreation; 
(b) the project, by its very nature, must be sited in a floodplain; 
(c) there is no feasible alternative which would reduce the extent of encroachment in a floodplain, and 
(d) the impacts on the floodplain are minimized.
2. 
For public service facilities if: 
(a) the project is necessary for public health, safety, or environmental protection, 
(b) there is no reasonable alternative, including spans, which avoids or reduces the extent of encroachment in a floodplain, and 
(c) the impacts on the floodplain are minimized;
3. 
For projects which require access across floodplains to otherwise buildable sites if: 
(a) there is no reasonable alternative which avoids or reduces the extent of encroachment in the floodplain; and 
(b) the impacts on the floodplain are minimized; and
4. 
For erosion control projects, habitat restoration projects, SEZ restoration projects and similar projects provided that the project is necessary for environmental protection and there is no reasonable alternative which avoids or reduces the extent of encroachment in the floodplain.
B. 
Does any portion of the proposed project involve discharge to an SEZ in the Lake Tahoe Hydrologic Unit?  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 


If yes, which of the following project types is your project? (check)

 FORMCHECKBOX 
 Public outdoor recreation.
 FORMCHECKBOX 
 Public service facilities.
 FORMCHECKBOX 
 Projects which require access across SEZs to otherwise buildable sites.
 FORMCHECKBOX 
 New development in man-modified SEZs after the Water Board has reclassified them according to the procedure described in the section of this Chapter 5 of the Basin Plan on land capability.
 FORMCHECKBOX 
 Erosion control projects, habitat restoration projects, wetland rehabilitation projects, Stream Environment Zone restoration projects.
If none of the above apply to your project, you must avoid all discharges to the Stream Environment Zone.

Depending on the project type circled above, provide detailed information to support each of the following findings:

1. 
For public outdoor recreation facilities if all of the following findings can be made: 
(a) The project by its nature must be sited in a Stream Environment Zone (in making this determination the Regional Board should use the criteria in Table 5.7-3); 
(b) There is no feasible alternative which would reduce the extent of SEZ encroachment; 
(c) Impacts are fully mitigated; and 
(d) SEZs are restored in an amount 1.5 times the area of SEZ disturbed or developed for the project.
2. 
For public service facilities if all of the following findings can be made: 
(a) The project is necessary for public health, safety or environmental protection; 
(b) There is no reasonable alternative, including spans, which avoids or reduces the extent of encroachment; 
(c) The impacts are fully mitigated; and 
(d) SEZ lands are restored in an amount 1.5 times the area of SEZ developed or disturbed by the project.
3.  
For projects which require access across SEZs to otherwise buildable sites if all of the following findings can be made: 
(a) There is no reasonable alternative which avoids or reduces the extent of encroachment; 
(b) Impacts are fully mitigated; and 
(c) SEZ lands are restored in an amount 1.5 times the area of SEZ disturbed or developed by the project.
4.  
For new development in man-modified SEZs after the Water Board has reclassified them according to the procedure described in the section of this Chapter on land capability. 
If you believe your proposed project falls under this category, provide evidence and reasoning for this belief.  
5. 
For erosion control projects, habitat restoration projects, wetland rehabilitation projects, Stream Environment Zone restoration projects, and similar projects, programs, and facilities, if all of the following findings can be made: 
(a) The project, program, or facility is necessary for environmental protection; 
(b) There is no reasonable alternative, including relocation, which avoids or reduces the extent of encroachment in the Stream Environment Zone; and 
(c) Impacts are fully mitigated.

Full mitigation of impacts, as used in the findings above, includes, but is not limited to, proper design and implementation of all applicable BMPs and the 1.5:1 restoration requirements. However, the 1.5:1 restoration requirement shall not apply to erosion control projects, habitat restoration projects, wetland rehabilitation projects or SEZ restoration projects.

  � Waste includes earthen material placed in a water body or carried to waters by erosive forces.  Construction activity involving ground disturbance within 100-year floodplain areas is generally considered to constitute a threat of discharge.  


  � Tributaries include: perennial surface waters (rivers. streams, lakes, wetlands) and ephemeral (seasonal) watercourses exhibiting evidence of the occurrence of flowing water, and having the potential to transport water and/or sediment to another water body, including, but not limited to, named and unnamed streams, wetlands, and lakes.


� "New development,” as defined on page 5.2-4 of the Basin Plan, means construction activity resulting in permament soil disturbance.  New development does not include maintenance or repair of any existing structure with another structure on the same parcel of no greater land coverage.  So not all construction activities in SEZs need a prohibition.





�  Stream Environment Zone (SEZ) means any areas which can be identified as a “stream environment and related hydrologic zone.”  A SEZ is determined to be present if any one of the following key indicators is present, or in the absence of a key indicator, if any three of the following secondary indicators are present. Key indicators are (a) Evidence of surface water flow, including perennial, ephemeral, and intermittent streams, but not including rills or man-made channels; or (b) Primary riparian vegetation; or (c) Near surface groundwater; or (d) Lakes or ponds; or (e) Beach (Be) soils; or (f) One of the following alluvial soils: (i) Elmira loamy coarse sand, wet variant (Ev) (ii) Marsh (Mh). Secondary indicators are: (a) Designated floodplain (b) Groundwater between 20-40 inches (c)  Secondary riparian vegetation (d) One of the following alluvial soils: (i) Loamy alluvial land (Lo), or (ii) Celio gravelly loamy coarse sand (Co), or (iii) Gravelly alluvial land (Gr).  For further details, see Chapter 5.7 of the Basin Plan at � HYPERLINK "http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/docs/ch5_laketahoebasin.pdf" ��http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/docs/ch5_laketahoebasin.pdf� 





� “Public recreation” is limited to public outdoor recreation facilities and/or activities such as hiking trails, bike paths, and similar recreation facilities/activities which do not involve construction of buildings or similar structures.


� Examples of public service facilities include: public utility easements, schools, post offices, fire stations.





This attachment, which contains excerpts from Chapter 5 of the Basin Plan, does not supersede the Basin Plan or amendment thereto.


