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The following are Regional Water Quality Control Board, Central Valley Region 
(Regional Water Board) staff responses to comments submitted by interested parties 
regarding the tentative Waste Discharge Requirements (NPDES Permit renewal) for 
SPX Corporation, SPX Marley Cooling Technologies.  Public comments regarding the 
proposed Orders were required to be submitted to the Regional Water Board by 5:00 
p.m. on 8 September 2008 in order to receive full consideration. 
 
The Regional Water Board received comments regarding the proposed NPDES Permit 
renewal by the due date from SPX Corporation (Discharger) and the California 
Sportfishing Protection Alliance (CSPA).  The submitted comments were accepted into 
the record, and are summarized below, followed by Regional Water Board staff 
responses. 
 
SPX Corporation (Discharger) COMMENTS 
 
Discharger Comment #1.  Page F-20, Part 3i states that the “final effluent limit 
established in Order No R5-2003-0030 is retained in this Order …”  This appears 
to be a discrepancy, because the previous limit was 8.0 ug/L, and the new 
tentative limit is listed 5.7 ug/L (Page 9).  Please clarify. 
 

RESPONSE:  The rationale for effluent limitations in the Fact Sheet for chromium 
VI was worded incorrectly.  The sentence “final effluent limit established in Order 
No R5-2003-0030 is retained in this Order …” has been removed and the 
discussion had been revised to include the following: 
 
“Although the MEC for chromium VI is lower than the most stringent applicable 
criteria, and some assimilative capacity exists in the receiving water, as allowed 
under Section 1.3 Step 7 in the SIP, and based on new hardness data, new 
effluent limitations are being established in this Order.  No dilution is allowed due 
to periods of no flow in the receiving water.  An AMEL and MDEL for chromium 
VI of 5.7 µg/L and 16.3 µg/L, respectively, are included in this Order based on 
CTR criteria for the protection of freshwater aquatic life (see Attachment F, Table 
F-5 for WQBEL calculations).  Since the Discharger operates treatment 
processes specific to the removal of chromium VI, and with proper operation of 
the existing treatment facilities, results of monitoring indicate the Discharger is 
capable of meeting the new effluent limitations.” 

 
Discharger Comment #2.  Table F-2, Page F-7.  The table lists the historic effluent 
limitation for TDS as 500 mg/L.  Under R5-2003-0030, the limit was 1,000 mg/L, 
with a requirement to meet 500 mg/L by February 1, 2008.  This requirement was 
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extended through February 1, 2012, per TSO R5-2008-0011.  It appears that the 
table should list 1,000 mg/L as the historic effluent limit.  Please clarify. 
 

RESPONSE:  A Time Schedule Order does not change the requirements of a 
permit; the TSO adds required actions necessary to bring the discharger into 
compliance and protect water quality in the interim.  Table F-2 footnote #4 has 
been revised to more clearly state that the 500 mg/L AMEL was originally 
effective 1 February 2008; and that TSO R5-2008-0011 required compliance by 1 
February 2012.  The 500 mg/L has been retained in the table but the footnote 
has been revised as follows: 
 
“Order R5-2003-0030 established a new AMEL of 500 mg/L revised from 1,000 
mg/L effective 1 February 2008.  However, TSO No. R5-2008-0011, which is still 
in effect, provides interim requirements and includes a final compliance date of 
1 February 2012.” 

 
 
California Sportfishing Protection Alliance (CSPA) COMMENTS 
 
CSPA Comment #1.  The proposed Permit establishes non-protective Effluent 
Limitations for metals based on the hardness of the effluent as opposed to the 
ambient upstream receiving water hardness as required by Federal Regulations, 
the California Toxics Rule (CTR, 40 CFR 131.38(c)(4)). 
 
Federal Regulation 40 CFR 131.38(c)(4) states that: “For purposes of calculating 
freshwater aquatic life criteria for metals from the equations in paragraph (b)(2) of this 
section, for waters with a hardness of 400 mg/l or less as calcium carbonate, the actual 
ambient hardness of the surface water shall be used in those equations.” (Emphasis 
added).  The Fact Sheet, pages F-15, 16, and 17, of the proposed Permit, details that 
an effluent hardness of 120 mg/l was used for developing Effluent Limitations and 
determining whether a reasonable potential exists to exceed water quality standards 
rather than the lowest recorded Receiving Water hardness of 40.5 mg/l.  Hardness 
dependant metals exhibit greater toxicity to aquatic life at lower hardnesses.  In this 
case, not only did the Regional Board use the effluent hardness (120 mg/l), but they 
failed to use the lowest recorded effluent hardness (85 mg/l).  For example, using a 
hardness of 120 mg/l the Regional Board found the chronic criterion for copper is 
10.47 ug/l; whereas using the proper receiving water hardness of 40.5 mg/l the chronic 
criterion for copper is 4.4 ug/l.  The discharge of metals to surface waters using the 
higher effluent hardness to develop the effluent limitations is not protective of the 
beneficial use of freshwater aquatic life habitat. 
 
The Regional Board staff have chosen to deliberately ignore Federal Regulations.  
There are procedures for changing regulations if peer reviewed science indicates the 
need to do so, none of which have been followed.  The proposed Permit failure to 
conduct the reasonable potential analysis and to include Effluent Limitations for 
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hardness dependant metals based on the actual ambient hardness of the surface water 
is contrary to the cited Federal Regulation and must be amended utilizing the lowest 
ambient receiving water hardness of 40.5 mg/l. 
 

RESPONSE:  Effluent limitations for the discharge must be set to protect the 
beneficial uses of the receiving water for all discharge conditions.  In the absence 
of the option of including condition-dependent, “floating” effluent limitations that 
are reflective of actual hardness conditions at the time of discharge, effluent 
limitations must be set using a reasonable worst-case condition in order to 
protect beneficial uses for all discharge conditions.  The SIP does not address 
how to determine hardness for application to the equations for the protection of 
aquatic life when using hardness-dependent metals criteria.  It simply states, in 
Section 1.2, that the criteria shall be properly adjusted for hardness using the 
hardness of the receiving water.  The CTR requires that, for waters with a 
hardness of 400 mg/L (as CaCO3), or less, the actual ambient hardness of the 
surface water must be used.  It further requires that the hardness values used 
must be consistent with the design discharge conditions for design flows and 
mixing zones.1  The CTR does not define whether the term “ambient,” as applied 
in the regulations, necessarily requires the consideration of upstream as opposed 
to downstream hardness conditions.  The Regional Water Board thus has 
considerable discretion in determining ambient hardness.  (Order WQ 2008-0008 
(City of Davis), p.10.) The City of Davis order allows the use of “downstream 
receiving water mixed hardness data” where reliable, representative data are 
available.  (Id., p. 11.) 
 
The point in the receiving water affected by the discharge is downstream of the 
discharge.  As the effluent mixes with the receiving water, the hardness of the 
receiving water can change.  Therefore, it is appropriate to use the ambient 
hardness downstream of the discharge that is a mixture of the effluent and 
receiving water for the determination of the CTR hardness-dependent metals 
criteria.  Recent studies2 indicate that using the lowest recorded receiving water 
hardness for establishing water quality criteria is not always protective of the 
receiving water under various mixing conditions (e.g., when the effluent hardness 
is less than the receiving water hardness).  The studies evaluated the 
relationships between hardness and the CTR metals criterion that is calculated 
using the CTR metals equation.  
 
The relationship between hardness and the resulting criterion in the CTR 
equation can exhibit either a downward-facing (i.e., concave downward) or an 
upward-facing (i.e., concave upward) curve depending on the values of criterion-
specific constants. 

 
1 See 40 CFR 131.38(c)(4)(i) 
2 “Developing Protective Hardness-Based Metal Effluent Limitations”, Robert W. Emerick, Ph.D., P.E. and 
John E. Pedri, P.E.  
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For those contaminants where the regulatory criteria exhibit a concave downward 
relationship as a function of hardness (i.e., cadmium (chronic), chromium (III), 
copper, nickel, and zinc), use of the lowest recorded effluent hardness for 
establishment of water quality objectives is fully protective of all beneficial uses 
regardless of whether the effluent or receiving water hardness is higher.  Use of 
the lowest recorded effluent hardness is also protective under all possible mixing 
conditions between the effluent and the receiving water (i.e., from high dilution to 
no dilution).   
 
For those metals where the regulatory criteria exhibit a concave upward 
relationship as a function of hardness (i.e., cadmium (acute), lead, and silver 
(acute)), a water quality objective based on either the effluent hardness or the 
receiving water hardness alone, would not be protective under all mixing 
scenarios.  Instead, both the hardness of the receiving water and the effluent is 
required to determine the reasonable worst-case ambient hardness. 

 
CSPA Comment #2.  The proposed Permit is based on an incomplete Report of 
Waste Discharge (RWD) and in accordance with Federal Regulations 40 CFR 
122.21(e) and (h) and 124.3 (a)(2) the State’s Policy for Implementation of Toxics 
standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California 
(SIP) and California Water Code Section 13377.  The permit should not be issued 
until the discharge is fully characterized and a protective permit can be written. 
 
There is no information in the proposed Permit to indicate that the wastewater discharge 
has been characterized for California Toxics Rule (CTR), National Toxics Rule (NTR), 
drinking water MCLs and other pollutants which could degrade the beneficial uses of the 
receiving stream and exceed water quality standards and objectives.  The Fact Sheet 
and the Reasonable Potential Analysis Summary does not contain a complete list of 
CTR, NTR, drinking water MCLs and other pollutants that would indicate that the 
Regional Board is basing the proposed Permit on adequate information.  For the last 
several years the Regional Board’s NPDES permits have contained a spreadsheet 
detailing the priority pollutant sampling which has, or has not, been monitored.  Absent 
this complete spreadsheet, one can only conclude that the required priority pollutant 
sampling, which is necessary to characterize the discharge, has not been conducted. 
The absence of data is contrary to precedential Water Quality Order WQO 2004-0013 
for the City of Yuba City, “The findings or Fact Sheet should cite the specific data on 
which it relied in its calculations.” 
 
EPA established the CTR in May of 2000 (Federal Register / Vol. 65, No. 97 / Thursday, 
May 18, 2000 / Rules and Regulations, Environmental Protection Agency 40 CFR Part 
131, Water Quality Standards; Establishment of Numeric Criteria for Priority Toxic 
Pollutants for the State of California) which promulgates: numeric aquatic life criteria for 
23 priority toxic pollutants; numeric human health criteria for 57 priority toxic pollutants; 
and a compliance schedule provision which authorizes the State to issue schedules of 
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compliance for new or revised National Pollutant Discharge Elimination System permit 
limits based on the federal criteria when certain conditions are met.  Section 3, 
Implementation, requires that once the applicable designated uses and water quality 
criteria for a water body are determined, under the National Pollutant Discharge 
Elimination System (NPDES) program discharges to the water body must be 
characterized and the permitting authority must determine the need for permit limits.  If 
a discharge causes, has the reasonable potential to cause, or contributes to an 
excursion of a numeric or narrative water quality criteria, the permitting authority must 
develop permit limits as necessary to meet water quality standards.  These permit limits 
are water quality-based effluent limitations or WQBELs.  The terms ‘‘cause,’’ 
‘‘reasonable potential to cause,’’ and ‘‘contribute to’’ are the terms in the NPDES 
regulations for conditions under which water quality based permit limits are required 
(See 40 CFR 122.44(d)(1)). 
 
The SWRCB adopted the Policy for Implementation of Toxics Standards for Inland 
Surface Waters, Enclosed Bays, and Estuaries of California (SIP) to implement the 
CTR.  Section 1.2 Data Requirements and Adjustments, of the SIP requires that it is the 
discharger’s responsibility to provide all data and other information requested by the 
RWQCB before the issuance, reissuance, or modification of a permit to the extent 
feasible.  When implementing the provisions of this Policy, the RWQCB shall use all 
available, valid, relevant, representative data and information, as determined by the 
WQCB. 
 
The SIP required the Regional Board’s to require dischargers to characterize their 
discharges for priority pollutants.  On 10 September 2001, the Regional Board mailed 
out a California Water Code Section 13267 letter to dischargers requiring a minimum of 
quarterly sampling for priority pollutants, pesticides, drinking water constituents, and 
other pollutants.  The Regional Board’s 13267 letter cited SIP Section 1.2 as directing 
the Board to issue the letter requiring sampling sufficient to determine reasonable 
potential for priority pollutants and to calculate Effluent Limitations.  The Regional 
Board’s 13267 letter went beyond requiring sampling for CTR and NTR constituents and 
required a complete assessment for pesticides, drinking water constituents, 
temperature, hardness and pH and receiving water flow.  There is no indication that any 
this data was ever received or that it was utilized in preparing the proposed permit. 
 
SIP Section 1.3 requires that the Regional Board conduct a reasonable potential 
analysis for each priority pollutant to determine if a water quality-based Effluent 
Limitation is required in the permit.  Absent the data, the Regional Board cannot 
possibly comply with SIP requirement of Section 1.3.  There is no analysis or discussion 
in the proposed Permit, which indicates the Regional Board, complied with the 
requirements of SIP Section 1.3. Failure to include this information, if received, would 
be in violation of Federal Regulation 40 CFR 124.8 (A)(2), which requires Fact Sheets 
contain an assessment of the wastes being discharged. 
 



Response to Comments -6- 
SPX Corporation, SPX Marley Cooling Technologies 
 
 
Federal Regulation, 40 CFR 122.21(e) states in part that: “The Director shall not issue a 
permit before receiving a complete application for a permit except for NPDES general 
permits. In accordance with 40 CFR 122.21 (e) and (h) and 124.3 (a)(2) the Regional 
Board shall not adopt the proposed permit without first a complete application, in this 
case for industrial landfill, for which the permit application requirements are extensive. 
An application for a permit is complete when the Director receives an application form 
and any supplemental information which are completed to his or her satisfaction.  The 
completeness of any application for a permit shall be judged independently of the status 
of any other permit application or permit for the same facility or activity.” 
 
State Report of Waste Discharge form 200 is required as a part of a complete Report of 
Waste Discharge. Form 200, part VI states that: “To be approved, your application must 
include a complete characterization of the discharge.”  The Federal Report of Waste 
Discharge forms also require a significant characterization of a wastewater discharge. 
Federal Application Form 2A, which is required for completion of a Report of Waste 
Discharge for municipalities, Section B.6, requires that Dischargers whose flow is 
greater than 0.1 mgd, must submit sampling data for ammonia, chlorine residual, 
dissolved oxygen, total kjeldahl nitrogen, nitrate plus nitrite nitrogen, oil an grease, 
phosphorus and TDS. Federal Application Form 2A, Section D, requires that 
Discharger’s whose flow is greater than 1.0 mgd, conduct priority pollutant sampling.  
Federal Regulation, 40 CFR 122.21(g)(7) requires for existing manufacturing, 
commercial or mining facilities that a significant list of priority pollutants be sampled to 
characterize the effluent discharge.  This has apparently not been completed. 
 
As the proposed Permit states; the California Toxics Rule (CTR)(40 CFR 131, Water 
Quality Standards) contains water quality standards applicable to this wastewater 
discharge.  The final due date for compliance with CTR water quality standards for all 
wastewater dischargers in California is May 2010.  The State’s Policy for 
Implementation of Toxics standards for Inland Surface Waters, Enclosed Bays, and 
Estuaries of California (SIP), Section 1.2, requires wastewater dischargers to provide all 
data and other information requested by the Regional Board before the issuance, 
reissuance, or modification of a permit to the extent feasible. 
 
Federal Regulation, 40 CFR 122.21(e) states in part that: “The Director shall not issue a 
permit before receiving a complete application for a permit except for NPDES general 
permits. 
 
California Water Code, section 13377, requires that: “Notwithstanding any other 
provision of this division, the state board and the regional boards shall, as required or 
authorized by the Federal Water Pollution Control Act, as amended, issue waste 
discharge and dredged or fill material permits which apply and ensure compliance with 
all applicable provisions of the act and acts amendatory thereof or supplementary, 
thereto, together with any more stringent effluent standards or limitations necessary to 
implement water quality control plans, or for the protection of beneficial uses, or to 
prevent nuisance.” 
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The application for permit renewal is incomplete, or the information utilized to write the 
proposed Permit is incomplete, and in accordance with the CWC, Federal Regulations 
and the SIP the proposed Permit should not be adopted. 
 

RESPONSE:  Staff used all available data and information in developing the 
limitations and provisions contained in the proposed Order for this Facility.  This 
data and information was compiled from several sources.  The Discharger filed a 
report of waste discharge and submitted an application for renewal of its WDRs 
and NPDES permit on 30 August 2007.  Supplemental information to complete 
the application was requested by staff and received from the Discharger on 
27 May 2008.  A site visit was also conducted on 24 April 2008 to observe 
operations and collect additional data to develop permit limitations and 
conditions.   
 
The Regional Water Board staff did request effluent and receiving water 
monitoring data from the Discharger through a 13267 letter in 2001.  The existing 
Order at Provision G.2, states “The results of this effluent and receiving water 
study were submitted in March 2003.”  The results of the study submitted by the 
Discharger in March 2003 could not be located by staff in the case files.  A 
request was made to obtain a duplicate copy from the Discharger. The 
Discharger, who in accordance with 40 CFR 122.41(j)(2) is also only required to 
retain monitoring data for 3 years, could not locate a copy of the March 2003 
report.  
 
For purposes of performing reasonable potential analyses for the proposed 
Order, staff utilized the previous 3 years of monthly self-monitoring data 
submitted by the Discharger for select metals of concern (chromium, copper, and 
arsenic), as well as other non-conventional (e.g., hardness, total dissolved soilds, 
electrical conductivity) and conventional pollutants (pH).  Staff also used the data 
and information contained in the EPA NPDES permit application Form 2C 
submitted by the Discharger.  Particularly in Section V of the EPA Form 2C, 
effluent characteristic data and information was provided in accordance with 40 
CFR 122.21(g)(7)(iv) (which only requires quantitative data for all the priority 
pollutants from facilities considered primary industries, otherwise the applicant is 
only required to provide quantitative information for those priority pollutants 
believed to be present in the discharge).  The Discharger’s EPA Form 2C 
application for renewal indicated that, except for arsenic, chromium, and copper, 
all other priority pollutants were believed absent in the effluent.  The Discharger 
provided quantitative data for arsenic, chromium, and copper, as well as total 
chlorine residual and iron, which they indicated as “believed present”. 
 
As described in Section II of the Fact Sheet for the proposed Order, the 
Discharger operates a system that has effectively treats the constituents of 
concern at the site, including arsenic, chromium, and copper.  In fact reported 
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effluent concentrations for these constituents did not trigger reasonable potential 
to exceed applicable water quality objectives.  However, since these constituents 
are pollutants of concern at the Facility and are those for which the groundwater 
treatment system is specifically designed to control, final effluent limitations were 
included in the proposed Order in accordance with Section 1.3 of the SIP (Step 
7). 
 
Finally, it should be noted that the proposed Order requires the Discharger to 
monitor for the priority pollutants in the effluent and receiving water in 
accordance with Section 1.3 of the SIP (Step 8) prior to expiration of the 
proposed Order, to enable an evaluation for reasonable potential prior to 
reissuance of the next Order. 

 
CSPA Comment #3.  The proposed Permit contains Effluent Limitations less 
stringent than the existing permit contrary to the Antibacksliding requirements of 
the Clean Water Act and Federal Regulations, 40 CFR 122.44 (l)(1). 
 
The existing NPDES permit for this Facility, Order No. R5-2003-0030, contained mass 
limitations for copper, total chromium, chromium VI, arsenic, TDS and total residual 
chlorine.  Those mass limitations have been removed from the proposed Permit.  This 
permit is for a groundwater extraction and treatment system using electrochemical 
reduction, precipitation and ion exchange.  Treatment systems electrochemical 
reduction, precipitation and ion exchange are designed and operated based on the 
mass of pollutants being treated.  Regeneration of the systems is completely dependant 
on the mass of pollutants treated.  Mass limitations are critical to assure that the system 
is not overloaded and that regeneration occurs prior to breakthrough of the pollutants 
and the corresponding exceedance of discharge limitations. 
 
Under the Clean Water Act (CWA), point source dischargers are required to obtain 
federal discharge (NPDES) permits and to comply with water quality based effluent 
limits (WQBELs) in NPDES permits sufficient to make progress toward the achievement 
of water quality standards or goals.  The antibacksliding and antidegradation rules 
clearly spell out the interest of Congress in achieving the CWA’s goal of continued 
progress toward eliminating all pollutant discharges.  Congress clearly chose an 
overriding environmental interest in clean water through discharge reduction, imposition 
of technological controls, and adoption of a rule against relaxation of limitations once 
they are established. 
 
Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of 
permit limitations.  However, according to the CWA, relaxation of a WQBEL is 
permissible only if the requirements of the antibacksliding rule are met.  The 
antibacksliding regulations prohibit EPA from reissuing NPDES permits containing 
interim effluent limitations, standards or conditions less stringent than the final limits 
contained in the previous permit, with limited exceptions.  These regulations also 
prohibit, with some exceptions, the reissuance of permits originally based on best 
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professional judgment (BPJ) to incorporate the effluent guidelines promulgated under 
CWA §304(b), which would result in limits less stringent than those in the previous BPJ 
based permit. Congress statutorily ratified the general prohibition against backsliding by 
enacting §§402(o) and 303(d)(4) under the 1987 Amendments to the CWA.  The 
amendments preserve present pollution control levels achieved by dischargers by 
prohibiting the adoption of less stringent effluent limitations than those already 
contained in their discharge permits, except in certain narrowly defined circumstances. 
 
When attempting to backslide from WQBELs under either the antidegradation rule or an 
exception to the antibacksliding rule, relaxed permit limits must not result in a violation 
of applicable water quality standards.  The general prohibition against backsliding found 
in §402(o)(1) of the Act contains several exceptions.  Specifically, under §402(o)(2), a 
permit may be renewed, reissued, or modified to contain a less stringent effluent 
limitation applicable to a pollutant if:  (A) material and substantial alterations or additions 
to the permitted facility occurred after permit issuance which justify the application of a 
less stringent effluent limitation; (B)(i) information is available which was not available at 
the time of permit issuance (other than revised regulations, guidance, or test methods) 
and which would have justified the application of a less stringent effluent limitation at the 
time of permit issuance; or (ii) the Administrator determines that technical mistakes or 
mistaken interpretations of law were made in issuing the permit under subsection 
(a)(1)(B) of this section; (C) a less stringent effluent limitation is necessary because of 
events over which the permittee has no control and for which there is no reasonably 
available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit 
modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 
1326(a) of this title; or (E) the permittee has installed the treatment facilities required to 
meet the effluent limitations in the previous permit, and has properly operated and 
maintained the facilities, but has nevertheless been unable to achieve the previous 
effluent limitations, in which case the limitations in the reviewed, reissued, or modified 
permit may reflect the level of pollutant control actually achieved (but shall not be less 
stringent than required by effluent guidelines in effect at the time of permit renewal, 
reissuance, or modification). 
 
Even if a discharger can meet either the requirements of the antidegradation rule under 
§303(d)(4) or one of the statutory exceptions listed in §402(o)(2), there are still 
limitations as to how far a permit may be allowed to backslide. Section 402(o)(3) acts as 
a floor to restrict the extent to which BPJ and water quality-based permit limitations may 
be relaxed under the antibacksliding rule.  Under this subsection, even if EPA allows a 
permit to backslide from its previous permit requirements, EPA may never allow the 
reissued permit to contain effluent limitations which are less stringent than the current 
effluent limitation guidelines for that pollutant, or which would cause the receiving 
waters to violate the applicable state water quality standard adopted under the authority 
of §303.49. 
 
Federal regulations 40 CFR 122.44 (l)(1) have been adopted to implement the 
antibacksliding requirements of the CWA: 



Response to Comments -10- 
SPX Corporation, SPX Marley Cooling Technologies 
 
 
 

(1) Reissued permits. (1) Except as provided in paragraph (l)(2) of this section 
when a permit is renewed or reissued, interim effluent limitations, standards 
or conditions must be at least as stringent as the final effluent limitations, 
standards, or conditions in the previous permit (unless the circumstances on 
which the previous permit was based have materially and substantially 
changed since the time the permit was issued and would constitute cause 
for permit modification or revocation and reissuance under Sec. 122.62.) 

 
(2) In the case of effluent limitations established on the basis of Section 

402(a)(1)(B) of the CWA, a permit may not be renewed, reissued, or 
modified on the basis of effluent guidelines promulgated under section 
304(b) subsequent to the original issuance of such permit, to contain 
effluent limitations which are less stringent than the comparable effluent 
limitations in the previous permit. 

 
i. Exceptions--A permit with respect to which paragraph (l)(2) of this 

section applies may be renewed, reissued, or modified to contain a less 
stringent effluent limitation applicable to a pollutant, if: 
(A) Material and substantial alterations or additions to the permitted 

facility occurred after permit issuance which justify the application 
of a less stringent effluent limitation; 

(B) (1) Information is available which was not available at the time of 
permit issuance (other than revised regulations, guidance, or test 
methods) and which would have justified the application of a less 
stringent effluent limitation at the time of permit issuance; or (2) The 
Administrator determines that technical mistakes or mistaken 
interpretations of law were made in issuing the permit under section 
402(a)(1)(b); 

(C) A less stringent effluent limitation is necessary because of events 
over which the permittee has no control and for which there is no 
reasonably available remedy; 

(D) The permittee has received a permit modification under section 
301(c), 301(g), 301(h), 301(i), 301(k), 301(n), or 316(a); or (E) The 
permittee has installed the treatment facilities required to meet the 
effluent limitations in the previous permit and has properly operated 
and maintained the facilities but has nevertheless been unable to 
achieve the previous effluent limitations, in which case the 
limitations in the reviewed, reissued, or modified permit may reflect 
the level of pollutant control actually achieved (but shall not be less 
stringent than required by effluent guidelines in effect at the time of 
permit renewal, reissuance, or modification). 

ii. Limitations. In no event may a permit with respect to which paragraph 
(l)(2) of this section applies be renewed, reissued, or modified to contain 
an effluent limitation which is less stringent than required by effluent 
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guidelines in effect at the time the permit is renewed, reissued, or 
modified.  In no event may such a permit to discharge into waters be 
renewed, issued, or modified to contain a less stringent effluent limitation 
if the implementation of such limitation would result in a violation of a 
water quality standard under section 303 applicable to such waters. 

 
None of the conditions or exceptions allowing backsliding and removal of the mass 
limitations has been met.  Any such exception would be incorrect since the industrial 
process is dependant on the mass of pollutants being treated to maintain compliance 
with the Permit limitations.  The proposed Permit must be amended to include mass 
limitations for regulated pollutants. 
 

RESPONSE:  Response to CPSA Comment # 4 addresses the need for mass 
limitations.  As stated in response to CSPA Comment #4, the mass limitations 
are not necessary to protect the beneficial uses of the receiving water and are 
not required by Federal Regulations.  Although the mass limitations for arsenic, 
chromium, and copper have been removed in the proposed Order, this does not 
constitute backsliding, because the design flow has not increased, which is the 
basis for calculating mass-based effluent limitations.  Compliance with the 
concentration-based limits will ensure that significantly less mass of the 
pollutants is discharged to the receiving water than the prior mass-based limits 
allowed. 
 

CSPA Comment #4.  The proposed Permit fails to contain mass-based effluent 
limits as required by Federal Regulations 40 CFR 122.45(b). 
 
Section 5.7.1 of U.S. EPA’s Technical Support Document for Water Quality Based 
Toxics Control (TSD, EPA/505/2-90-001) states with regard to mass-based Effluent 
Limits: 
 

“Mass-based effluent limits are required by NPDES regulations at 40 CFR 
122.45(f). The regulation requires that all pollutants limited in NPDES permits 
have limits, standards, or prohibitions expressed in terms of mass with three 
exceptions, including one for pollutants that cannot be expressed appropriately 
by mass.  Examples of such pollutants are pH, temperature, radiation, and whole 
effluent toxicity.  Mass limitations in terms of pounds per day or kilograms per 
day can be calculated for all chemical-specific toxics such as chlorine or 
chromium.  Mass-based limits should be calculated using concentration limits at 
critical flows.  For example, a permit limit of 10 mg/l of cadmium discharged at an 
average rate of 1 million gallons per day also would contain a limit of 38 
kilograms/day of cadmium. 
 
Mass based limits are particularly important for control of bioconcentratable 
pollutants. Concentration based limits will not adequately control discharges of 
these pollutants if the effluent concentrations are below detection levels.  For 
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these pollutants, controlling mass loadings to the receiving water is critical for 
preventing adverse environmental impacts. 
 
However, mass-based effluent limits alone may not assure attainment of water 
quality standards in waters with low dilution.  In these waters, the quantity of 
effluent discharged has a strong effect on the instream dilution and therefore 
upon the RWC.  At the extreme case of a stream that is 100 percent effluent, it is 
the effluent concentration rather than the mass discharge that dictates the 
instream concentration.  Therefore, EPA recommends that permit limits on both 
mass and concentration be specified for effluents discharging into waters with 
less than 100 fold dilution to ensure attainment of water quality standards.”  
Federal Regulations, 40 CFR 122.45 (f), states the following with regard to mass 
limitations: 
 
“(1) all pollutants limited in permits shall have limitations, standards, or 

prohibitions expressed in terms of mass except: 
(i) For pH, temperature, radiation or other pollutants which cannot 

be expressed by mass;  
(ii) When applicable standards and limitations are expressed in 

terms of other units of measurement; or  
(iii) If in establishing permit limitations on a case-by-case basis 

under 125.3, limitations expressed in terms of mass are 
infeasible because the mass of the pollutant discharged cannot 
be related to a measure of operation (for example, discharges of 
TSS from certain mining operations), and permit conditions 
ensure that dilution will not be used as a substitute for 
treatment. 

 
(2) Pollutants limited in terms of mass additionally may be limited in terms of 

other units of measurement, and the permit shall require the permittee to 
comply with both limitations.” 

 
In addition to the above citation, on June 26th 2006 U.S. EPA, Mr. Douglas Eberhardt, 
Chief of the CWA Standards and Permits Office, sent a letter to Dave Carlson at the 
Central Valley Regional Water Quality Control Board strongly recommending that 
NPDES permit effluent limitations be expressed in terms of mass as well as 
concentration. 
 

RESPONSE:  40 CFR 122.45(f) states the following: 
 
“Mass limitations. (1) All pollutants limited in permits shall have limitations, 
standards or prohibitions expressed in terms of mass except: 
 
(i) For pH, temperature, radiation, or other pollutants which cannot appropriately 

be expressed by mass; 
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(ii) When applicable standards and limitations are expressed in terms of other 
units of measurement; or 

(iii) If in establishing permit limitations on a case-by-case basis under §125.3, 
limitations expressed in terms of mass are infeasible because the mass of the 
pollutant discharged cannot be related to a measure of operation (for 
example, discharges of TSS from certain mining operations), and permit 
conditions ensure that dilution will not be used as a substitute for treatment. 

 
(2) Pollutants limited in terms of mass additionally may be limited in terms of 

other units of measurement, and the permit shall require the permittee to 
comply with both limitations.” 

 
40 CFR 122.45(f)(1)(ii) states that mass limitations are not required when 
applicable standards are expressed in terms of other units of measurement.  
Except for flow, all pollutants with numerical effluent limitations in the proposed 
permit are based on water quality standards and objectives. These standards 
and objectives are expressed in terms of concentration.  Pursuant to 40 CFR 
122.25(f)(1)(ii), expressing the effluent limitations in terms of concentration is in 
accordance with Federal Regulations. 

 
CSPA Comment #5.  The proposed Permit contains an Effluent Limitation for 
acute toxicity that allows mortality to aquatic life that exceeds the Basin Plan 
water quality objective and does not comply with Federal regulations, at 40 CFR 
122.44 (d)(1)(i) or the Clean Water Act. 
 
Under the federal Clean Water Act (CWA), states are required to classify surface waters 
by uses – the beneficial purposes provided by the waterbody.  For example, a 
waterbody may be designated as a drinking water source, or for supporting the growth 
and propagation of aquatic life, or for allowing contact recreation, or as a water source 
for industrial activities, or all of the above.  States must then adopt criteria – numeric 
and narrative limits on pollution, sufficient to protect the uses assigned to the 
waterbody. 
 
Federal regulations, at 40 CFR 122.44 (d)(1)(i), adopted to require implementation of 
the CWA, require that limitations must control all pollutants or pollutant parameters 
which the Director determines are or may be discharged at a level which will cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.  The Water Quality Control Plan for the 
Sacramento/San Joaquin River Basins (Basin Plan), Water Quality Objectives (Page III-
8.00), for Toxicity is a narrative criteria which states that all waters shall be maintained 
free of toxic substances in concentrations that produce detrimental physiological 
responses in human, plant, animal, or aquatic life.  This section of the Basin Plan further 
states, in part that, compliance with this objective will be determined by analysis of 
indicator organisms (toxicity tests). 
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The proposed Permit requires that the Discharger conduct acute toxicity tests and 
states that compliance with the toxicity objective will be determined by analysis of 
indicator organisms.  However, the Tentative Permit contains a discharge limitation that 
allows 30% mortality (70% survival) of fish species in any given toxicity test.  Surely, 
mortality is a detrimental physiological response to aquatic life. 
 
For an ephemeral or low flow stream, allowing 30% mortality in acute toxicity tests 
allows that same level of mortality in the receiving stream, in violation of federal 
regulations and contributes to exceedance of the Basin Plan’s narrative water quality 
objective for toxicity.  In receiving streams where dilution may be available the primary 
mixing area is commonly referred to as the zone of initial dilution, or ZID.  Within the ZID 
acute aquatic life criteria are exceeded.  To satisfy the CWA prohibition against the 
discharge of toxic pollutants in toxic amounts, regulators assume that if the ZID is small, 
significant numbers of aquatic organisms will not be present in the ZID long enough to 
encounter acutely toxic conditions.  The allowance of 30% mortality will result in acute 
toxicity within the ZID.  Before the discharge can be allowed a complete mixing zone 
analysis is required in accordance with the Basin Plan and the Policy for Implementation 
of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California (SIP) to show that discharge limitations prevent toxicity; such an analysis has 
not been completed. CWC Sections 13146 and 13247 require that the Board in carrying 
out activities which affect water quality shall comply with state policy for water quality 
control unless otherwise directed by statute, in which case they shall indicate to the 
State Board in writing their authority for not complying with such policy.  The State 
Board has adopted the SIP and the Regional Board is required to the Policy. 
 
US EPA’s Technical Support Document for Water Quality-based Toxics Control states, 
on page 104, that: 
 

“When setting a whole effluent toxicity limit to protect against acute effects, some 
permitting authorities use an end-of-pipe approach.  Typically these limits are 
established as an LC50>100% effluent at the end of the pipe.  These limits are 
routinely set without any consideration as to the fate of the effluent and the 
concentrations of toxicant(s) after the discharge enters the receiving water.  
Limits derived in this way are not water quality based limits and suffer from 
significant deficiencies since the toxicity of a pollutant depends mostly upon 
concentration, duration of exposure, and repetitiveness of the exposure.  This is 
especially true in effluent dominated waters.  For example, an effluent that has 
an LC50=100% contains enough toxicity to be lethal up to 50% of the test 
organisms.  If the effluent is discharged to a low flow receiving waterbody that 
provides no more than a three fold dilution at the critical flow, significant mortality 
can occur in the receiving water. Furthermore, such a limit could not assure 
protection against chronic effects in the receiving waterbody.  Chronic effects 
could occur if the dilution in the receiving water multiplied by the acute to chronic 
ratio is greater than 100 percent.  Therefore, in effluent dominated situations, 
limits set using this approach may be severely underprotective. In contrast, whole 
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effluent toxicity limits set using this approach in very high receiving water flow 
conditions may be overly restrictive.” 

 
Following US EPA’s rationale the limitations of allowing 70% survival (30% mortality) in 
acute toxicity tests, as is the case in the cited LC50, will result in the allowance of toxic 
discharges to ephemeral streams, which is representative of the receiving waters at 
Davis.  While the State and Regional Board’s method of prescribing an effluent 
limitation of 70% percent survival may be protective in waterbodies with significant 
dilution; such a limitation should be subject to a complete mixing zone analysis.  For an 
ephemeral receiving stream a mixing zone analysis would not be applicable under worst 
case dry stream conditions.  The Order should be revised to require the Regional Board 
to prohibit acute toxicity (100% survival as compared to the laboratory control) in 
accordance with Federal regulations, at 40 CFR 122.44 (d)(1)(i). 
 
With regard to WET testing variability; US EPA’s Technical Support Document for Water 
Quality-based Toxics Control states, on page 11, that: 
 

“In summary, whole effluent toxicity testing can represent practical tests that 
estimate potential receiving water impacts.  Permit limits that are developed 
correctly from whole effluent toxicity tests should protect biota if the discharged 
effluent meets the limits.  It is important not confuse permit limit variability with 
toxicity test variability.” (emphasis added)  

 
The proposed Permit must be revised to prohibit acute toxicity, require 100% survival in 
toxicity tests, in accordance with Federal regulations, at 40 CFR 122.44 (d)(1)(i), the 
CWA, the SIP, the CWC and the Basin Plan. 
 

RESPONSE:  The proposed permit contains several mechanisms to ensure that 
effluent discharge does not cause acute or chronic toxicity in the receiving water.  
Receiving water limitations prohibit the discharge from causing toxicity in the 
receiving water.  For effluent limitations based on the protection of the aquatic life 
beneficial use, the proposed permit includes effluent limits developed without 
dilution credits and an appropriate aquatic life toxicity criteria.  Additionally, whole 
effluent chronic toxicity testing is required to identify both acute and chronic 
cumulative effluent toxicity.  If this testing shows that the discharge causes, has 
the reasonable potential to cause, or contributes to an in stream excursion of the 
water quality objective for toxicity, the permit requires the Discharger to 
investigate the causes of, and identify corrective actions to eliminate the toxicity. 
 
The acute whole effluent toxicity limitations establish additional thresholds to 
control acute toxicity in the effluent: survival in one test no less than 70 percent 
and a median of no less than 90 percent survival in three consecutive tests.  
Some in-test mortality can occur by chance.  To account for this, the acute 
toxicity test acceptability criteria allow 10 percent mortality (requires 90 percent 
survival) in the control.  Thus, the acute toxicity limitations allow for some test 
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variability, but impose ceilings for exceptional events (i.e., 30 percent mortality or 
more), and for repeat events (i.e., median of three events exceeding mortality of 
10 percent).  These effluent limitations are consistent with USEPA guidance 
document titled "Guidance for NPDES Permit Issuance", dated February 1994, 
which states the following: 
 
"In the absence of specific numeric water quality objectives for acute and chronic 
toxicity, the narrative criterion 'no toxics in toxic amounts' applies.  Achievement 
of the narrative criterion, as applied herein, means that ambient waters shall not 
demonstrate for acute toxicity: 1) less than 90% survival, 50% of the time, based 
on the monthly median, or 2) less than 70% survival, 10% of the time, based on 
any monthly median.  For chronic toxicity, ambient waters shall not demonstrate 
a test result of greater than 1 TUc." 
 
The proposed permit protects aquatic life beneficial uses by implementing 
numerous measures to control individual toxic pollutants and whole effluent 
toxicity.  Both the acute toxicity limitations and receiving water limitations are 
consistent with numerous NPDES permits issued by the Regional Water Board 
and throughout the State.  The State Water Board upheld this approach in Order 
WQ 2008-0008. 

 
CSPA Comment #6.  The proposed Permit does not contain Effluent Limitations 
for chronic toxicity and therefore does not comply with Federal regulations, at 40 
CFR 122.44 (d)(1)(i) and the Policy for Implementation of Toxics Standards for 
Inland Surface Waters, Enclosed Bays, and Estuaries of California (SIP). 
 
Proposed Permit, State Implementation Policy states that: “On March 2, 2000, the State 
Water Board adopted the Policy for Implementation of Toxics Standards for Inland 
Surface Waters, Enclosed Bays, and Estuaries of California (State Implementation 
Policy or SIP).  The SIP became effective on April 28, 2000 with respect to the priority 
pollutant criteria promulgated for California by the USEPA through the NTR and to the 
priority pollutant objectives established by the Regional Water Board in the Basin Plan.  
The SIP became effective on May 18, 2000 with respect to the priority pollutant criteria 
promulgated by the USEPA through the CTR.  The State Water Board adopted 
amendments to the SIP on February 24, 2005 that became effective on July 13, 2005.  
The SIP establishes implementation provisions for priority pollutant criteria and 
objectives and provisions for chronic toxicity control.  Requirements of this Order 
implement the SIP.” 
 
The SIP, Section 4, Toxicity Control Provisions, Water Quality-Based Toxicity Control, 
states that: “A chronic toxicity effluent limitation is required in permits for all dischargers 
that will cause, have a reasonable potential to cause, or contribute to chronic toxicity in 
receiving waters.”  The SIP is a state Policy and CWC Sections 13146 and 13247 
require that the Board in carrying out activities which affect water quality shall comply 
with state policy for water quality control unless otherwise directed by statute, in which 
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case they shall indicate to the State Board in writing their authority for not complying 
with such policy. 
 
Federal regulations, at 40 CFR 122.44 (d)(1)(i), require that limitations must control all 
pollutants or pollutant parameters which the Director determines are or may be 
discharged at a level which will cause, or contribute to an excursion above any State 
water quality standard, including state narrative criteria for water quality.  There has 
been no argument that domestic sewage contains toxic substances and presents a 
reasonable potential to cause toxicity if not properly treated and discharged.  The Water 
Quality Control Plan for the Sacramento/ San Joaquin River Basins (Basin Plan), Water 
Quality Objectives (Page III-8.00) for Toxicity is a narrative criteria which states that all 
waters shall be maintained free of toxic substances in concentrations that produce 
detrimental physiological responses in human, plant, animal, or aquatic life.  The 
Proposed Permit states that: “…to ensure compliance with the Basin Plan’s narrative 
toxicity objective, the discharger is required to conduct whole effluent toxicity testing…”. 
However, sampling does not equate with or ensure compliance.  The Tentative Permit 
requires the Discharger to conduct an investigation of the possible sources of toxicity if 
a threshold is exceeded.  This language is not a limitation and essentially eviscerates 
the Regional Board’s authority, and the authority granted to third parties under the 
Clean Water Act, to find the Discharger in violation for discharging chronically toxic 
constituents.  An effluent limitation for chronic toxicity must be included in the Order.  In 
addition, the Chronic Toxicity Testing Dilution Series should bracket the actual dilution 
at the time of discharge, not use default values that are not relevant to the discharge. 
 
Proposed Permit is quite simply wrong; by failing to include effluent limitations 
prohibiting chronic toxicity the proposed Permit does not “…implement the SIP”.  The 
Regional Board has commented time and again that no chronic toxicity effluent 
limitations are being included in NPDES permit until the State Board adopts a numeric 
limitation.  The Regional Board explanation does not excuse the proposed Permit’s 
failure to comply with Federal Regulations, the SIP, the Basin Plan and the CWC.  The 
Regional Board’s Basin Plan, as cited above, already states that: “…waters shall be 
maintained free of toxic substances in concentrations that produce detrimental 
physiological responses…” Accordingly, the proposed Permit must be revised to prohibit 
chronic toxicity (mortality and adverse sublethal impacts to aquatic life, (sublethal toxic 
impacts are clearly defined in EPA’s toxicity guidance manuals)) in accordance with 
Federal regulations, at 40 CFR 122.44 (d)(1)(i) and the Basin Plan and the SIP. 
 

RESPONSE:  Chronic whole effluent toxicity monitoring data from the previous 
Order term indicated periodic exceedances above chronic toxicity criteria.  Staff 
agrees that an effluent limitation for chronic toxicity should be included in the 
Order.  In particular, a narrative effluent limitation for chronic toxicity (“There shall 
be no chronic whole effluent toxicity in the effluent discharge”) has been added 
as Section IV.A.1.c of the Order.   
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In addition, the following compliance determination language has been added to 
Section VII.a of the Order: 
 

Chronic Whole Effluent Toxicity Effluent Limitation. Compliance with 
the accelerated monitoring and TRE/TIE provisions of Provision VI.C.2.a 
shall constitute compliance with effluent limitation IV.A.1.c for chronic 
whole effluent toxicity. 

 
The proposed Order will retain quarterly chronic whole effluent toxicity testing in 
order to demonstrate compliance with the narrative chronic toxicity effluent 
limitation.  At times, the Stockton Diverting Canal may provide little or no 
assimilative capacity, due to its seasonal and/or ephemeral nature.  Therefore, 
Section V.B.7 of the Monitoring and Reporting Program (Attachment E) of the 
proposed Order specifies that the chronic toxicity testing be performed using 
100% effluent and two controls.  If toxicity is found in any effluent test, the 
Discharger must immediately retest using the standard dilution series due to the 
uncertainty regarding the flow at any time in the Stockton Diverting Canal. 

 
As described in Section IV.C.5 in the Fact Sheet for the proposed Order, numeric 
chronic WET effluent limitations have not been included in this order.  The SIP 
contains implementation gaps regarding the appropriate form and 
implementation of chronic toxicity limits.  This has resulted in the petitioning of a 
NPDES permit in the Los Angeles Region3 that contained numeric chronic 
toxicity effluent limitations.  To address the petition, the State Water Board 
adopted WQO 2003-012 directing its staff to revise the toxicity control provisions 
in the SIP.  The State Water Board states the following in WQO 2003-012, “In 
reviewing this petition and receiving comments from numerous interested 
persons on the propriety of including numeric effluent limitations for chronic 
toxicity in NPDES permits for publicly-owned treatment works that discharge to 
inland waters, we have determined that this issue should be considered in a 
regulatory setting, in order to allow for full public discussion and deliberation.  We 
intend to modify the SIP to specifically address the issue.  We anticipate that 
review will occur within the next year.  We therefore decline to make a 
determination here regarding the propriety of the final numeric effluent limitations 
for chronic toxicity contained in these permits.”  The process to revise the SIP is 
currently underway.  Proposed changes include clarifying the appropriate form of 
effluent toxicity limits in NPDES permits and general expansion and 
standardization of toxicity control implementation related to the NPDES 
permitting process.  Since the toxicity control provisions in the SIP are under 
revision it is infeasible to develop numeric effluent limitations for chronic toxicity.  

 
3  In the Matter of the Review of Own Motion of Waste Discharge Requirements Order Nos. R4-2002-
0121 [NPDES No. CA0054011] and R4-2002-0123 [NPDES NO. CA0055119] and Time Schedule Order 
Nos. R4-2002-0122 and R4-2002-0124 for Los Coyotes and Long Beach Wastewater Reclamation Plants 
Issued by the California Regional Water Quality Control Board, Los Angeles Region SWRCB/OCC FILES 
A-1496 AND 1496(a). 
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However, the State Water Board found in WQO 2003-012 that, while it is not 
appropriate to include final numeric effluent limitations for chronic toxicity in 
NPDES permits for POTWs, permits must contain a narrative effluent limitation, 
numeric benchmarks for triggering accelerated monitoring, rigorous Toxicity 
Reduction Evaluation (TRE)/Toxicity Identification Evaluation (TIE) conditions, 
and a reopener to establish numeric effluent limitations for either chronic toxicity 
or the chemical(s) causing toxicity.  Therefore, this Order includes a narrative 
effluent limitation for chronic toxicity and requires that the Discharger meet best 
management practices for compliance with the Basin Plan’s narrative toxicity 
objective, as allowed under 40 CFR 122.44(k).  This Order also includes a 
reopener that allows the Regional Water Board to reopen the permit and include 
a numeric chronic toxicity limitation, a new acute toxicity limitation, and/or a 
limitation for a specific toxicant identified in the TRE.   
 
 

 
CSPA Comment #7.  The Proposed Permit Contains An Inadequate Reasonable 
Potential By Using Incorrect Statistical Multipliers contrary to Federal regulations, 
40 CFR § 122.44(d)(1)(ii). 
 
Federal regulations, 40 CFR § 122.44(d)(1)(ii), state “when determining whether a 
discharge causes, has the reasonable potential to cause, or contributes to an in-stream 
excursion above a narrative or numeric criteria within a State water quality standard, the 
permitting authority shall use procedures which account for existing controls on point 
and nonpoint sources of pollution, the variability of the pollutant or pollutant 
parameter in the effluent, the sensitivity of the species to toxicity testing (when 
evaluating whole effluent toxicity), and where appropriate, the dilution of the effluent in 
the receiving water.” Emphasis added. 
 
The reasonable potential analyses fail to consider the statistical variability of data and 
laboratory analyses as explicitly required by the federal regulations.  For example, a 
multiplier of 1 was used for CTR constituents instead of the required multiplier factors 
necessary to properly evaluate reasonable potential.  The procedures for computing 
variability are detailed in Chapter 3, pages 52-55, of USEPA’s Technical Support 
Document For Water Quality-based Toxics Control.  The reasonable potential analyses 
are flawed and must be recalculated.  The fact that the SIP illegally ignores this 
fundamental requirement does not exempt the Regional Board from its obligation to 
consider statistical variability in compliance with federal regulations. 
 

RESPONSE:  Regional Water Board staff performed a reasonable potential 
analysis to determine the proposed effluent limitations in accordance with the 
procedures specified in the SIP, by comparing the maximum effluent 
concentration of a pollutant to the applicable water quality criteria/objective.  
CSPA is commenting on the validity of the SIP to determine reasonable potential 
to cause or contribute to an exceedance of a water quality standard.  The 
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comment is specifically focused on the use of variable multiplier factors that 
represent the statistical variation and standard deviation of data used for the 
analysis outlined in the USEPA Technical Support Document for Water Quality 
Based Toxics Control (TSD), compared to the use of the default multiplier of “1” 
in the SIP. 
 
Staff is consistently using the SIP to evaluate reasonable potential for CTR and 
non-CTR constituents.  For the constituents in which it was determined that 
reasonable potential exist, effluent limitations were calculated utilizing the 
statistical TSD method and taking statistical variation into account to calculate 
numerical limitations. Additionally, maximum daily interim limitations are also 
calculated using the statistical TSD method. 
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