CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT R5-2014-0542
IN THE MATTER OF

TOWN OF DISCOVERY BAY COMMUNITY SERVICES DISTRICT
DISCOVERY BAY WASTEWATER TREATMENT PLANT
CONTRA COSTA COUNTY

This Complaint is issued to the Town of Discovery Bay Community Services District
(hereafter Discharger) pursuant to California Water Code section 13385, which authorizes
the imposition of administrative civil liability, and Water Code section 13323, which
authorizes the Executive Officer to issue this Complaint and Water Code section 7, which
authorizes the delegation of the Executive Officer’s authority to a deputy, in this case the
Assistant Executive Officer. This Complaint alleges that the Discharger violated provisions
of Waste Discharge Requirements (WDRs) Order R5-2008-0179-01 (NPDES CA
0078590).

The Assistant Executive Officer of the Central Valley Regional Water Quality Control
Board (Central Valley Water Board or Board) alleges the following:

BACKGROUND

1. The Discharger owns and operates a wastewater collection, treatment, and disposal
system. The wastewater treatment plant (WWTP) provides sewerage service for the
Town of Discovery Bay. Treated wastewater is discharged to Old River, which is a
water of the United States.

2. On 7 June 2012, the Central Valley Water Board issued WDRs Order R5-2008-0179-
01 which prescribes requirements for the discharge of wastewater from the
Dischargers WWTP. The WDRs contain, among other items, prohibitions, effluent
limitations, and monitoring and reporting requirements with which the Discharger
must comply.

3.  WDRs Order R5-2008-0179-01 includes Discharge Prohibition IlI.A, which states:
“Discharge of wastewater at a location or manner different from that described in the
Findings is prohibited.”

4.  Attachment D in WDRs Order R5-2008-0179-01 includes Standard Provision 1.D,
which states: “The Discharger shall at all times properly operate and maintain all
facilities and systems of treatment and control (and related appurtenances) which
are installed or used by the Discharger to achieve compliance with the conditions of
this Order...”
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PREVIOUS ENFORCEMENT

5. Between April 2008 and June 2010, the Discharger reported seven sanitary sewer
overflows which resulted in spills of over 1.7 million gallons of raw sewage into
surface water. On 20 April 2012, the Assistant Executive Officer issued
Administrative Civil Liability (ACL) Order R5-2012-0526, and proposed a civil liability
of $241,000 in response to the seven sanitary sewer overflows. The Discharger has
paid the penalty and the Board considers the violations listed in ACL Order R5-2012-
0526 to be settled.

6. On 13 September 2013, the Assistant Executive Officer issued Administrative Civil
Liability Order R5-2013-0581 to the Discharger for effluent limitation violations that
occurred at the wastewater treatment plant between 1 March 2011 and 30 April
2013. The ACL Order assessed penalties for 23 violations of the effluent limitations
contained in the WDRs, 21 of which were for violations of the total coliform
limitations resulting from operational problems at the WWTP. The ACL Order
assessed a mandatory minimum penalty of $54,000 and allowed the Discharger to
apply $34,500 to a Supplemental Environmental Project (SEP). The Discharger paid
$19,500 of the civil liability and is in the process of completing the SEP.

UNAUTHORIZED DISCHARGE FROM WASTEWATER TREATMENT PLANT

7. The wastewater treatment facility has two parallel plants that are bisected by State
Road 4 with Plant 1 to the north and Plant 2 to the south. All flow enters the Plant 1
pump station, and is then split into the headworks for each plant. The two plants are
connected by a 12-inch and an 8-inch line that runs from a pump station at Plant 1 to
the headworks at Plant 2. Typically, wastewater flows from Plant 1 to Plant 2 via the
12-inch line. One purpose of the 8-inch line is to maintain flow to Plant 2 in the event
that the 12-inch line is inoperable.

8. On 20 February 2014, the Discharger notified Board staff during a phone
conversation that 534,181 gallons of partially treated wastewater were discharged to
Old River. On 19 February 2014, the 12-inch line to Plant 2 was shut down for
construction, and the 8-inch line was opened to allow water to continue to flow into
the headworks at Plant 2. According to the Discharger’'s 5 March 2014 Notification
Report, the 8-inch line had not been used for “many years”. The Discharger’'s
operators were not aware of a valve in the 8-inch line, as the valve had become
buried and forgotten after many years of non-use. Because the valve was left open,
a portion of the water in the 8-inch line flowed from the pump station at Plant 1
directly to the secondary clarifier at Plant 1. This portion of flow did not receive
primary treatment (including primary settlement, ammonia removal, nitrification, and
denitrification) prior to entering the secondary clarifiers, resulting in a discharge of
partially treated wastewater. Additional details regarding the unauthorized discharge
are found in Attachment A to this Complaint (the Discharger’'s 5 March 2014
Discovery Bay CSD Written Notification of Partially Treated Effluent) and in
Attachment B to this Complaint (Water Board staff's 5 May 2014 Compliance
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10.

11.

12.
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Evaluation Inspection and Notice of Violation), incorporated herein by reference.

The diversion around primary treatment took place from 2:21 pm on 19 February
2014 to 8:02 am on 20 February 2014. Partially treated wastewater was discharged
to Old River between 8:00 pm on 19 February 2014 through 3:13 am on 20 February
2014, and again on 20 February 2014 from 6:32 am until 8:02 am. This resulted in
raw wastewater mixing with partially treated wastewater in the secondary clarifier and
a discharge of 534,181 gallons of partially treated wastewater to Old River, a water of
the United States. The discharge of partially treated wastewater is a violation of
Discharge Prohibition III.A of the WDRs.

REGULATORY CONSIDERATIONS

As described above, the Discharger discharged partially treated wastewater to waters
of the United States in violation of Discharge Prohibition IlI.A of WDRs Order
R5-2008-0179-01.

The Water Quality Control Plan for the Sacramento River and San Joaquin River
Basins, Fourth Edition (Basin Plan) designates beneficial uses, establishes water
guality objectives, contains implementation plans and policies for protecting waters of
the basin, and incorporates by reference plans and policies adopted by the State
Water Resources Control Board. Beneficial uses applicable to Old River are:
municipal and domestic supply; agricultural irrigation; agricultural stock watering;
industrial process water supply; industrial service supply; water contact recreation;
other non-contact water recreation; warm freshwater aquatic habitat; cold freshwater
aquatic habitat; warm fish migration habitat; cold fish migration habitat; warm
spawning habitat; wildlife habitat; and navigation.

The Central Valley Regional Water Board may impose administrative civil liabilities
for violations of a discharger's WDR permit and/or applicable Board orders pursuant
to the procedures described in Water Code section 13323. This Administrative Civil
Liability Complaint alleges the Discharger’s conduct constitutes violations of the
WDRs R5-2008-0179-01 and seeks administrative civil liabilities under Water Code
section 13385.

Issuance of this Administrative Civil Liability Complaint to enforce Division 7, Chapter
5.5 of the Water Code is exempt from the provisions of the California Environmental
Quality Act (Pub. Resources Code § 21000 et seq.), in accordance with California
Code of Regulations, title 14, sections 15307, 15308, 15321(a)(2) and all applicable
law.

CALCULATION OF CIVIL LIABILITIES UNDER WATER CODE SECTION 13385

Water Code section 13385, subdivision (a)(2) states that a person who violates a
waste discharge requirement shall be liable civilly in accordance with this section.

Water Code section 13385, subdivisions (c) and (e), state in part:
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(c) Civil liability may be imposed administratively by the state board or a regional
board pursuant to Article 2.5 (commencing with Section 13323) of Chapter 5 in
an amount not to exceed the sum of both of the following:

(1) Ten thousand dollars ($10,000) for each day in which the violation occurs.

(2) Where there is a discharge, any portion of which is not susceptible to cleanup
or is not cleaned up, and the volume discharged but not cleaned up exceeds
1,000 gallons, an additional liability not to exceed ten dollars ($10) multiplied
by the number of gallons by which the volume discharged but not cleaned up
exceeds 1,000 gallons.

(e) .... Ata minimum, liability shall be assessed at a level that recovers the
economic benefits, if any, derived from the acts that constitute the violation.

Maximum Civil Liability for Discharge to Surface Waters: Per Water Code
section 13385, civil liability administratively imposed by the Central Valley Water
Board may not exceed $10,000 per violation per day, plus $10 per gallon for each
gallon of waste discharged over 1,000 gallons. The Discharger discharged 534,181
gallons of partially treated sewage over a 17 hour period to water of the United
States. A total of 533,181 gallons were discharged in excess of 1,000 gallons, over
a one-day period. The maximum administrative civil liability that may be assessed
for the unauthorized is five million three hundred forty one thousand and eight
hundred and ten dollars ($5,341,810).

Minimum Civil Liability for Discharge to Surface Waters: Pursuant to Water Code
section 13385(e), civil liability, at a minimum, must be assessed at a level that
recovers the economic benefits, if any, derived from the acts that constitute the
violation. In general, the partially treated discharge was due to insufficient training,
inadequate maintenance, and an inadequate Contingency Plan and Standard
Operating Procedures. The economic benefit gained by non-compliance has been
calculated using the US EPA’s BEN model. The economic benefit is calculated to be
approximately forty six thousand two hundred twenty four dollars ($46,224),
which becomes the minimum civil liability which must be assessed pursuant to
section 13385.

PROPOSED ADMINISTRATIVE CIVIL LIABILITY

Pursuant to Water Code section 13385, subdivision (e), the Board is required to take
into account the nature, circumstances, extent, and gravity of the violations, whether
the discharges are susceptible to cleanup or abatement, the degree of toxicity of the
discharges, and, with respect to the violator, the ability to pay, the effect on its ability
to continue its business, any voluntary cleanup efforts undertaken, any prior history
of violations, the degree of culpability, economic benefit or savings, if any, resulting
from the violations, and other matters that justice may require.
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On 17 November 2009, the State Water Board adopted Resolution No. 2009-0083
amending the Water Quality Enforcement Policy (Enforcement Policy). The
Enforcement Policy was approved by the Office of Administrative Law and became
effective on 20 May 2010. The Enforcement Policy establishes a methodology for
assessing administrative civil liability. The use of this methodology addresses the
factors that are required to be considered when imposing a civil liability as outlined in
Water Code sections 13327 and 13385(e). The entire Enforcement Policy can be

found at:
http://www.waterboards.ca.gov/water _issues/programs/enforcement/docs/enf policy final11179.pdf

The recommended administrative civil liability was derived from the use of the
penalty methodology in the Enforcement Policy, and Water Code sections 13327
and 13385(e), as explained in detail in Attachment C to this Complaint. The
proposed civil liability takes into account such factors as the Discharger’s culpability,
history of violations, ability to pay and continue in business, and other factors as
justice may require.

As described above, the maximum penalty for the violations is $5,341,810 and the
minimum penalty is $46,224. Based on consideration of the above facts, and after
applying the penalty methodology, the Assistant Executive Officer of the Central
Valley Water Board proposes that civil liability be imposed administratively on the
Discharger in the amount of $271,320. The specific factors considered in this
penalty are detailed in Attachment C.

Notwithstanding the issuance of this Complaint, the Central Valley Water Board
retains the authority to assess additional penalties for violations of the requirements
of the Discharger’s waste discharge requirements for which penalties have not yet
been assessed or for violations that may subsequently occur.

On 14 February 2014, the Executive Officer designated Andrew Altevogt, Assistant
Executive Officer, as the Lead Prosecution Officer for all enforcement matters
originating in the Central Valley Region. The 14 February 2014 Delegation of
Authority also authorizes Andrew Altevogt to issue Administrative Civil Liability
Complaints.

TOWN OF DISCOVERY BAY IS HEREBY GIVEN NOTICE THAT:

1.

The Assistant Executive Officer of the Central Valley Water Board proposes that the
Discharger be assessed an Administrative Civil Liability in the amount of two
hundred seventy one thousand three hundred and twenty dollars ($271,320).
The amount of the proposed liability is based upon a review of the factors cited in
Water Code section 13385, as well as the State Water Resources Control Board’s
2010 Water Quality Enforcement Policy, and includes consideration of the economic
benefit or savings resulting from the violations.


http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final11179.pdf
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2. A hearing on this matter will be conducted at the Central Valley Water Board meeting
scheduled on 9/10 October 2014, unless one of the following occurs by 8 August
2014:

a) The Discharger waives the hearing by completing the attached form (checking
the box next to Option #1) and returning it to the Central Valley Water Board,
along with payment for the proposed civil liability of two hundred seventy one
thousand three hundred and twenty dollars ($271,320); or

b) The Central Valley Water Board agrees to postpone any necessary hearing
after the Discharger requests to engage in settlement discussions by checking
the box next to Option #2 on the attached form, and returns it to the Board along
with a letter describing the issues to be discussed; or

c) The Central Valley Water Board agrees to postpone any necessary hearing
after the Discharger requests a delay by checking the box next to Option #3 on
the attached form, and returns it to the Board along with a letter describing the
issues to be discussed.

3. Ifahearingis held, the Central Valley Water Board will consider whether to affirm,
reject, or modify the proposed Administrative Civil Liability, or whether to refer the
matter to the Attorney General for recovery of judicial civil liability.

4. If this matter proceeds to hearing, the Assistant Executive Officer reserves the right
to amend the proposed amount of civil liability to conform to the evidence presented,
including but not limited to, increasing the proposed amount to account for the costs
of enforcement (including staff, legal and expert witness costs) incurred after the date
of the issuance of this Complaint through completion of the hearing.

Original Signed By

ANDREW ALTEVOGT, Assistant Executive Officer

11 July 2014

DATE

Attachment A: Veolia Notification Report
Attachment B: Regional Board Staff Inspection Report
Attachment C: Penalty Calculation Methodology
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WAIVER FORM
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

By signing this waiver, | affirm and acknowledge the following:

I am duly authorized to represent the Town of Discovery Bay (hereafter Discharger) in connection with
Administrative Civil Liability Complaint R5-2014-0542 (hereafter Complaint). | am informed that California Water
Code section 13323, subdivision (b), states that, “a hearing before the regional board shall be conducted within 90
days after the party has been served. The person who has been issued a complaint may waive the right to a
hearing.”

o (OPTION 1: Check here if the Discharger waives the hearing requirement and will pay in full.)
a.l hereby waive any right the Discharger may have to a hearing before the Central Valley Water Board.

b. 1 certify that the Discharger will remit payment for the proposed civil liability in the full amount of two
hundred seventy one thousand three hundred and twenty dollars ($271,320) by check that
references “ACL Complaint R5-2014-0542" made payable to the State Water Pollution Cleanup and
Abatement Account. Payment must be received by the Central Valley Water Board by 8 August 2014.

c.l understand the payment of the above amount constitutes a proposed settlement of the Complaint, and
that any settlement will not become final until after a 30-day public notice and comment period. Should the
Central Valley Water Board receive significant new information or comments during this comment period,
the Central Valley Water Board’s Executive Officer may withdraw the complaint, return payment, and
issue a new complaint. | also understand that approval of the settlement will result in the Discharger
having waived the right to contest the allegations in the Complaint and the imposition of civil liability.

d.l understand that payment of the above amount is not a substitute for compliance with applicable laws and
that continuing violations of the type alleged in the Complaint may subject the Discharger to further
enforcement, including additional civil liability.

o (OPTION 2: Check here if the Discharger waives the 90-day hearing requirement in order to engage in
settlement discussions.) | hereby waive any right the Discharger may have to a hearing before the Central Valley
Water Board within 90 days after service of the complaint, but | reserve the ability to request a hearing in the
future. I certify that the Discharger will promptly engage the Central Valley Water Board Prosecution Team in
settlement discussions to attempt to resolve the outstanding violation(s). By checking this box, the Discharger
requests that the Central Valley Water Board delay the hearing so that the Discharger and the Prosecution Team
can discuss settlement. It remains within the discretion of the Central Valley Water Board to agree to delay the
hearing. Any proposed settlement is subject to the conditions described above under “Option 1.”

o (OPTION 3: Check here if the Discharger waives the 90-day hearing requirement in order to extend the
hearing date and/or hearing deadlines. Attach a separate sheet with the amount of additional time
requested and the rationale.) | hereby waive any right the Discharger may have to a hearing before the Central
Valley Water Board within 90 days after service of the complaint. By checking this box, the Discharger requests
that the Central Valley Water Board delay the hearing and/or hearing deadlines so that the Discharger may have
additional time to prepare for the hearing. It remains within the discretion of the Central Valley Water Board to
approve the extension.

(Print Name and Title)

(Signature)

(Date)
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CALIFORMNIA

Water Boards

Central Valley Regional Water Quality Control Board

5 May 2014

Rick Howard

General Manager

Town of Discovery Bay CSD
1800 Willow Lake Road
Discovery Bay, California 94505

COMPLIANCE EVALUATION INSPECTION AND NOTICE OF VIOLATION, TOWN OF
DISCOVERY BAY COMMUNITY SERVICES DISTRICT, WASTEWATER TREATMENT
PLANT, CONTRA COSTA COUNTY

The discharge of wastewater by the Town of Discovery Bay Community Services District
(Discharger) from its Wastewater Treatment Plant (Facility) is regulated by Waste Discharge
Requirements (WDRs) Order R5-2008-0179-01 (NPDES CA 0078590). Central Valley Water
Board (Board) staff conducted an inspection of the Discovery Bay Wastewater Treatment
Facility on 25 March 2014. A photo log of the inspection is included as Attachment A to this
letter.

The purpose of the inspection was to determine the cause of the unauthorized bypass that
occurred at the Facility on 19 — 20 February 2014.

The Facility has two plants that are bisected by State Road 4 with Plant 1 to the north and Plant
2 to the south. All flow enters the Plant 1 pump station, and is then split into the headworks for
each plant. The two plants are connected by a 12-inch and an 8-inch line that runs from a pump
station at Plant 1 to the headworks at Plant 2. On 19 February 2014, the 12-inch line to Plant 2
was shut down for construction, and the 8-inch line was opened in order to allow water to
continue to flow into Plant 2's headworks.

According to the Discharger’s 5 March 2014 Notification Report (Discovery Bay CSD Written
Notification of Partially Treated Effluent), at approximately 7:55 pm on 19 February 2014 the
operations supervisor was notified of high turbidity readings at Plant 1. The operations
supervisor contacted the on-call operator who performed a plant status investigation at Plant 1
and observed that Plant 1 was hydraulically overloaded. At 11:08 pm the on-call operator raised
the Plant 1 influent flow slide gate at the influent pump station in an attempt to direct more flow
to Plant 2. The operator also increased the UV treatment dosage from 120 millijoule per square
centimeter (mJ/cm?) to 200 mJ/cm?.  After midnight, the plant operator saw that the final effluent
turbidity readings were dropping, and departed the Facility.

However, upon arrival at the Facility at approximately 6:00 am on 20 February 2014 for their
normal shift, staff observed that Plant 1 was again hydraulically overloaded. According to the
Discharger, inflow to Plant 2 was inadvertently directed back to the concrete splitter-structure at
Plant 1, which caused a bypass of the headworks and oxidation ditch. Upon discovery of the

KarL E. LoncLey ScD, P.E., chair | PameLa C. Creepon P.E., BCEE, EXECUTIVE OFFICER

11020 Sun Center Drive #200, Rancho Cordova, CA 95670 www.waterboards.ca.gov/centralvalley
Inspection ID: 12527563
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bypass, Facility staff then manually diverted the effluent flow to ponds at 8:02 am on 20
February 2014, preventing further discharge to Old River.

The treatment system bypass took place from 2:21 pm on 19 February 2014 to 8:02 am on 20
February 2014, and resulted in raw wastewater mixing with partially treated wastewater in the
clarifiers and a discharge of 534,181 gallons of partially treated wastewater to Old River, a water
of the US. The bypass and discharge of partially treated wastewater is a violation of Discharge
Prohibitions 1lI.A and 111.B of the WDRs which prohibit the discharge of wastewater in a different
manner from that described in the WDRs and prohibits the bypass of wastes to surface waters,
respectively.

The purpose of the 8-inch line is to maintain flow to Plant 2 in the event that the 12-inch line is
inoperable. But, according to the incident report, the 8-inch line had not been used for “many
years”. The Discharger states that when the 8-inch line was opened and put into operation,
Facility staff was unaware of a valve located just before the concrete splitter structure at Plant 1;
this valve diverts flows to the two clarifiers at Plant 1 (see Attachment B to this letter).

Facility staff became aware of the valve after contacting the Discharger’s engineer and
describing the events. In addition, the Discharger stated during the inspection that the valve had
been buried and had not been used in ten years. The burial and lack of proper operation of the
valve is a violation of the Standard Provision |.D of the WDRs which requires the Discharger to
properly operate and maintain all facilities and systems of treatment and control.

During the inspection, Board staff inspected the concrete splitter structure and the previously
buried 8-inch valve. Staff observed fill material surrounding the valve box and the cover of the
valve box had been recently painted orange. When the valve box was opened, the valve itself
was under water and not visible to Board staff. The Discharger stated that the water in the
valve box was shallow groundwater and is typical of the area.

The Notification Report from the Discharger also states that there were calibration issues
associated with the supervisory control and data acquisition (SCADA) system. The lack of
calibration calls into question the accuracy of the Discharger’s reported volume of the spill.
According to that report: “The influent flow meters and the lift station flow meters had recently
been replaced and were not yet been [sic] rescaled properly in the SCADA system. This
resulted in skewed data on the SCADA system and has been corrected.” During the inspection,
the Discharger stated that the issues associated with the SCADA system occurred for “two to
three weeks” prior to the inspection. The failure to properly calibrate the SCADA system is a
violation Standard Provision 1.D of the WDRs. The Notification Report includes a table showing
the flow-rates and volumes during the treatment bypass event time period that was developed
using totalizer readings.

Based on observations and discussions during the inspection, Board staff finds that the
treatment bypass was caused by a valve that was unknown to staff and was left open. The
discharge occurred between 2:21 pm on 19 February 2014 and 8:02 am on 20 February 2014.
The Discharger resumed discharging to Old River at 1:25 pm on 20 February 2014. Since that
time, the valve has been closed, a new valve box has been installed, and the SCADA system
issues have been addressed. According to the Notification Report, the 8-inch line at the influent
pump station will be labeled with a reminder that the splitter structure valve must be confirmed
closed prior to opening the 8-inch valve. Board staff also recommend installing a more
permanent structure to prevent the valve box from being covered and/or buried again (e.g., a
stand-up pipe with a protective bollard(s); and/or sealing the valve box in concrete).
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If you have any questions, please contact me at (916) 464-4623 or
Nichole.Morgan@waterboards.ca.gov.

Original Signed By Wendy Wyels for

NICHOLE MORGAN
Senior Water Resources Control Engineer
NPDES Compliance and Enforcement Unit

Attachment A: Photographs
Attachment B: Line Diagram
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Attachment A—Photographs
Town of Discovery Bay CSD Page 1 of 5
5 May 2014

Figure 2: Pump station and electrical control boxes at Plant 1.
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5 May 2014

Figure 3: Manual flow meter at Plant 1. Flow meter was working during the inspection.

Figure 4: New 8-inch valve-box at Plant 1 with concrete splitter structure in the background.
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5 May 2014

Figure 6: Concrete splitter structure at Plant 1. Weirs 1 and 2 were flowing full at the time of the
inspection and a board was blocking the flow to weir 3.
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Figure 8: UV disinfection system at Plant 2.
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Figure 10: Ponds at Plant 2.
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Discovery Bay WWTP
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Attachment C — ACL Complaint No. R5-2014-0542
Specific Factors Considered for Administrative Civil Liability
Town of Discovery Bay Wastewater Treatment Plant

The State Water Board’s Water Quality Enforcement Policy (Enforcement Policy) establishes a
methodology for determining administrative civil liability by addressing the factors that are
required to be considered under California Water Code section 13385(e). Each factor of the
nine-step approach is discussed below, as is the basis for assessing the corresponding score.
The Enforcement Policy can be found at:
http:/www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy final111709.pdf.

The following steps are used in determining administrative civil liability for the 19-20 February
2014 unauthorized discharge.

Step 1 — Potential for Harm for Discharge Violations

The “potential harm to beneficial uses” factor considers the harm that may result from
exposure to the pollutants in the illegal discharge, while evaluating the nature, circumstances,
extent, and gravity of the violation(s). A three-factor scoring system is used for each violation
or group of violations: (1) the potential for harm to beneficial uses; (2) the degree of toxicity of
the discharge; and (3) whether the discharge is susceptible to cleanup or abatement.

Factor 1: Harm or Potential Harm to Beneficial Uses.

This factor evaluates direct or indirect harm or potential for harm from the violation. A score
between 0 and 5 is assigned based on a determination of whether the harm or potential for
harm to beneficial uses ranges from negligible (0) to major (5). The designated beneficial uses
of Old River that could be impacted by the unauthorized discharge include municipal and
domestic supply; agricultural irrigation; agricultural stock watering; industrial process water
supply; industrial service supply; water contact recreation; other non-contact water recreation;
warm freshwater aquatic habitat; cold freshwater aquatic habitat; warm fish migration habitat;
cold fish migration habitat; warm spawning habitat; wildlife habitat; and navigation.

Discharges to surface water typically must be treated to a high standard to prevent adverse
impacts such to aquatic life. Toxicity is the degree to which a substance can damage a living
or non-living organism. Toxicity can refer to the effect on a whole organism, such as an animal,
bacterium, or plant, as well as the effect on a substructure of the organism, such as a cell or an
organ. In this case, the discharge consisted of partially treated wastewater. The treatment
systems that flow was diverted around included the oxidation ditch, which is critical to
removing ammonia. Fish are highly sensitive to even small concentrations of ammonia. In
addition, the discharge point is within the tidal zone of Old River, and therefore the partially-
treated wastewater was not immediately flushed out of the system, thus allowing for additional
contact time with sensitive species.

On 31 March 2014 the Discharger submitted its electronic Self-Monitoring Report (eSMR) that
includes routine sample data collected on 19 and 20 February 2014. However, Board staff
does not believe that this data is representative of the conditions of the partially- treated
discharge because the samples were not collected during the discharge event. A review of the
report shows that the samples were collected approximately two hours before and
approximately six hours after the event. The Discharger also submitted effluent and receiving
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water samples as part of its 5 March 2014 Discovery Bay CSD Written Notification of Partially
Treated Effluent but these samples were also taken after the discharge ceased.

Because there is no analytical data available regarding the ammonia content of the partially-
treated wastewater which was discharged to Old River, it is appropriate to assign a “moderate”
potential harm to beneficial uses. “Moderate” is defined as “impacts are observed or
reasonably expected and impacts to beneficial uses are moderate and likely to attenuate
without appreciable acute or chronic effects”. Therefore, a score of 3 is assigned for this
factor.

Factor 2: The Physical, Chemical, Biological or Thermal Characteristics of the Discharge.

A score between 0 and 4 is assigned based on a determination of the risk or threat of the
discharged material. “Potential receptors” are those identified considering human,
environmental, and ecosystem exposure pathways. The effluent was partially treated
wastewater and received only partial disinfection. The Discharger did not collect samples of
the partially treated wastewater, but it is reasonable to assume that the effluent had a higher-
than-normal concentrations of biological oxygen demand (BOD), ammonia, and total coliform
organisms. Elevated levels of these constituents can lead to low dissolved oxygen in the
receiving water, impacts to aquatic life, and impacts to human health. It is appropriate to
assign a “moderate” risk to this discharge and a score of 2 was assigned for this factor.

Factor 3: Susceptibility to Cleanup or Abatement.

A score of 0 is assigned for this factor if 50% or more of the discharge is susceptible to
cleanup or abatement. A score of 1 is assigned if less than 50% of the discharge is
susceptible to cleanup or abatement. This factor is evaluated regardless of whether the
discharge was actually cleaned up or abated by the discharger. In this case, less than 50% of
the discharge was susceptible to cleanup or abatement as the wastewater entered Old River.
Therefore, a factor of 1 is assigned.

Final Score — “Potential for Harm”

The scores of the three factors are added to provide a Potential for Harm score for each
violation or group of violations. In this case, a final score of 6 was calculated. The total score
is then used in Step 2, below.

Step 2 — Assessment for Discharge Violations
This step addresses administrative civil liabilities for the unauthorized discharge based on both
a per-gallon and a per-day basis.

1. Per Gallon Assessments for Discharge Violations

When there is a discharge, the Central Valley Water Board is to determine an initial liability
amount on a per gallon basis using on the Potential for Harm score and the Extent of Deviation
from Requirement of the violation.

The Potential for Harm Score was determined in Step 1, and is 6. The Extent of Deviation is
considered “moderate” because the WDRs prohibit the discharge of partially treated
wastewater to surface waters. In particular, the WDRs prohibit the discharge of wastewater in
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a manner or location different from that described in the Complaint. Table 1 of the
Enforcement Policy (p. 14) is used to determine a “per gallon factor” based on the total score
from Step 1 and the level of Deviation from Requirement. For this particular case, the factor is
0.150. This value is multiplied by the volume of discharge and the per gallon civil liability, as
described below.

This Complaint assesses penalties for a discharge of 534,181 gallons. Water Code section
13385(c)(2) states that the civil liability amount is to be based on the number of gallons
discharged—nbut not cleaned up—over 1,000 gallons, which for this Complaint, is 533,181
gallons. The maximum civil liability allowed under Water Code section 13385 on a per gallon
basis is $10/gallon. However, the Enforcement Policy allows for a reduced per gallon penalty
for high volume discharges. In this case, the discharge can be considered a high volume
discharge and the reduced per volume factor of $2/gallon applies.

Therefore, the Per Gallon Assessment is calculated as: (0.150 factor from Table 1) x (533,181
gallons) x ($2 per gallon). The value is $159,954.30. For ease of calculation, this number has
been rounded to $160,000.

2. Per Day Assessments for Discharge Volumes

When there is a discharge, the Central Valley Water Board is to determine an initial liability
amount on a per day basis using the same Potential for Harm and the Extent of Deviation from
Requirement that were used in the per-gallon analysis. The “per day” factor (determined from
Table 2 of the Enforcement Policy) is 0.150.

The discharge of partially treated wastewater occurred for one day. Therefore, the Per Day
Assessment is calculated as (0.150 factor from Table 2) x (1 day) x ($10,000 per day). The
value is $1,500.

Initial Liability Amount: The value is determined by adding together the per gallon
assessment and the per day assessment. For this case, the total is $160,000 + $1,500 for a
total initial liability amount of $161,500.

Step 3 — Per Day Assessment for Non-Discharge Violation
This step is not applicable.

Step 4 — Adjustment Factors

There are three additional factors to be considered for modification of the amount of initial
liability: the violator’s culpability, efforts to clean-up or cooperate with regulatory authority, and
the violator's compliance history. After each of these factors is considered for the violations
involved, the applicable factor should be multiplied by the proposed amount for each violation
to determine the revised amount for that violation.

Culpability
Higher liabilities should result from intentional or negligent violations as opposed to accidental

violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.4. The 19/20 February 2014
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unauthorized discharge resulted from the Discharger not knowing the piping diagram of its
wastewater treatment plant, and neglecting and burying a valve for a period of many years.
The Discharger is culpable for the unauthorized discharge because (a) the valve was buried
when the plant was graded, but at the time of the grading project the district engineer should
have ensured that the valve was raised so that it would be visible after grading had been
completed, (b) all wastewater treatment plant operators and district engineers should have a
good understanding of the flow paths within a treatment plant, (c) and all wastewater
treatment plant valves should be inspected and exercised on a regular basis. There was no
reason that this discharge should have occurred. Furthermore, as noted in the History of
Violations, below, this is not the first time that a valve at the facility has been left open and
neglected. Therefore, it is appropriate to use a culpability multiplier of 1.4 for this adjustment
factor.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperates in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. Over 500,000 gallons of
partially treated wastewater were discharged to Old River, a water of the United States.
Because the wastewater was discharged to a surface water body, the possibility to clean-up
the unauthorized discharge was negated. However, the Discharger did respond to the
unauthorized discharge upon arrival at the site and took measures to minimize the potential for
a greater discharge. Additionally, the Discharger later excavated the valve. Therefore, the
Discharger was given a multiplier value of 1.0.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. The Discharger has a history of violations including both sanitary
sewer overflows and mandatory minimum penalties for effluent violations.

Between April 2008 and June 2010, the Discharger reported seven sanitary sewer overflows
which resulted in spills of over 1.7 million gallons of raw sewage into surface water. The
Discharge paid a civil liability of $241,000 to settle the violations. The spills were due in part
pump failures, and inappropriate response by the plant staff to the pump failures.

On 13 September 2013, the Discharger was issued an Administrative Civil Liability Order for
effluent limitation violations that occurred at the wastewater treatment plant between 1 March
2011 and 30 April 2013. The ACL Order assessed penalties for 23 violations of the effluent
limitations contained in the WDRs, 21 of which were for violations of the total coliform
limitations resulting from operational problems at the waste water treatment plant. The
Discharger notified Board staff by letter on 6 March 2013 that the six total coliform violations
occurring in 2011 were the result of the weirs to the ultraviolet (UV) disinfection system not
being leveled, allowing for an uneven distribution of flow between the UV channels. In addition,
the Discharger notified Board staff by letter on 30 April 2013 that the fourteen total coliform
violations that occurred in 2013 were the result of a frozen 3-way valve. Per the Discharger’s
letter, “According to the engineer for the Town of Discovery Bay, prior plant operators tried
moving the 3-way valve at least five years ago and were unable to move the position of the
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valve.” In response to the 2013 total coliform violations the Discharger stated that “Plant staff
are presently meeting twice per week to review Process Control Management Plans and
determine a weekly Strategy Plan with specific parameters, goals and actions that are
assigned to specific individuals and will continue until management is satisfied then staff can
reduce the meetings to once per week.”

Given the previous violations were similar in nature to this violation a multiplier value of 1.2 is
appropriate for this case.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability is determined by applying the adjustment factors from Step 4 to the
Initial Liability Amount determined in Step 2.

Total Base Liability Amount: This value is calculated as the Initial Liability Amount
($161,500) X Adjustment Factors (1.4) (1.0) (1.2) and is equal to $271,320.

Step 6 - Ability to Pay and Ability to Continue in Business

The ability to pay and to continue in business factor must be considered when assessing
administrative civil liabilities. The U.S.EPA’s model MUNIPAY was used to analyze the
economic and financial condition of Discovery Bay, and to quantify the Discharger’s ability to
pay a penalty. The Town of Discovery Bay Community Services District Financial Statement
and Independent Auditor’'s Report (30 June 2012) was reviewed and it was determined that the
Discharger has the ability to pay a $450,000 ACL. The Discharger’s net current assets in its
Business-type Activities amount is $5,642,930 which is more than sufficient to cover the
penalty assessment even when subtracting a recommended balance of $907,010.

Step 7 — Other Factors as Justice May Require

If the Central Valley Water Board believes that the amount determined using the above factors
is inappropriate, the amount may be adjusted under the provision for “other factors as justice
may require,” but only if express findings are made to justify this.

Costs of Investigation and Enforcement Adjustment
The costs of investigation and enforcement are “other factors as justice may require”, but are
not added to the liability amount.

Step 8 — Economic Benefit

Pursuant to Water Code section 13385(e), civil liability, at a minimum, must be assessed at a
level that recovers the economic benefits, if any, derived from the acts that constitute the
violation. The unauthorized discharge was due to: (1) the Discharger not providing sufficient
training for its staff to be able to properly operate the WWTP at all times; (2) the Discharger not
regularly maintaining the valve and allowing it to become buried; and (3) the Discharger not
having an adequate Contingency Plan and Standard Operating Procedures. The US EPA BEN
model was used to evaluate the economic benefit derived from delaying or avoiding
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compliance with existing environmental regulations. Using the model, the economic benefit of
noncompliance is calculated to be $46,224.

Final adjusted liability
The final adjusted liability is $271,320.

Step 9 — Maximum and Minimum Liability Amounts

The maximum and minimum amounts for discharge violation must be determined for
comparison to the amounts being proposed. These values are calculated in the ACL
Complaint, and the values are repeated here.

Maximum Liability Amount: $5,341,810

Minimum Liability Amount: the minimum liability is equal to the economic benefit plus 10%,
which estimated to be $50,846.

Step 10 — Final liability Amount

The final liability amount consists of the added amounts for each violation, with any allowed
adjustments, provided amounts are within the statutory minimum and maximum amounts.
Without further investigation of the discharge, calculation of economic benefits, and additional
staff time, the proposed Administrative Civil Liability is $271,320.






