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California Construction and Industrial Materials Adam Harper CalCIMA1 555

Association

California Construction and Industrial Materials Adam Harper CalCiIMA2 557

Association

California Construction and Industrial Materials Adam Harper CCIMA_O 591

Association — Oral Comment

California Council for Environmental and Economic | Gerald Secundy CCEEB2 299

Balance—McHugh, Koepke &n Associate-Dawn

Koepke

California Council for Environmental and Economic | Dawn Koepke CCEEB_O 596
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California Farm Bureau Federation Chris Scheuring CFBF1 370
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Havematolel Pomo Upper Lake

Habematolel Pomp of Upper Lake — Oral Comment | Arnie Jackson Penn HPUL_O1 599

Habematolel Pomp of Upper Lake — Oral Comment | Linda Rosas HPUL_O2 600
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California Stormwater Quality Association Jill Bicknell CASQA1 256
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City of Oceanside-Water Utilities Department Lori Rigby COceansidel 427

City of San Diego-Deputy Chief Operating Officer Paz Gomez SDCity1 311
Clean Water Action Andria Ventura CH20AEt1 372
San Francisco Baykeeper Erica Maharg

Heal the Bay Rita Kampalath

Los Angeles Waterkeeper Arthur Pugsley

Clean Water Summit Partners Adam Link CWSsP1 266
Bay Area Clean Water Agencies David Williams

California Association of Sanitation Agencies Roberta Larson

Central Valley Clean Water Association Debbie Webster

California Water Environment Association Elizabeth Allan

Southern Alliance of POTWs Steve Jepson
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Comment
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Construction Industry Coalition on Water Quality Mark Grey CiIcwQ2 378

Building Industry Defense Foundation
California Building Industry Association

Construction Industry Coalition on Water Quality Mark Grey cicwQ3 547
Cortina Rancheria Charlie Wright CIEAEtAIl1 61
Kletsel Dehe Band of Wintun Indian Charlie Wright

Karuk Tribe Leaf Hillman

Redwood Valley Band of Pomo Indians Brandi Brown

Sherwood Valley Tribal Environmental Program Javier Silva

California Indian Environmental Alliance Sherri Norris

Klamath Riverkeeper Konrad Fisher

Environmental Justice Coalition for Water Colin Bailey

Wishtoyo Foundation Mati Waiya

Wishtoyo Foundation’s Ventura Coastkeeper Jason Weiner

Program

California Indian Environmental Alliance — Oral Sherri Norris CIEA_O 594
Comment

Karuk Tribe — Oral Comment Lynne Saxton KarukTribe_O 574
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County of Los Angeles-Department of Public Works | Mark Pestrella CLADPW1 506
County of Orange-Public Works Chris Crompton TheOCPWO0 629
County of Orange-Public Works Chris Crompton TheOCPW2 463
Coyote Valley Band of Pomo Indians Michael Hunter CVBPomol 276
Department of Parks and Rec CLADP&R1 282
Dry Creek Rancheria-Band of Pomo Indians Chris Wright DCRPomol 495
Elem Indian Colony Pomo Tribe Agustin Garcia ElemIC1 272
Elem Indian Colony Karola Kennedy ElemIC2 449
Elem Indian Colony — Oral Comment April Popaditch EIC_O1 597
Elem Indian Colony — Oral Comment Karola Kennedy EIC_O2 598
Federated Indians of Graton Rancheria Lorelle Ross FIGR1 433
General Public Marianne Adamian MAdaminianl 537
General Public Erica Carson Jr. ECarsonJR1 448
General Public Robert Cutting RFCuttingl 523
General Public Charles (Charlie) CMacquariel 535
Macquarie
General Public William Walker WWalker1 489
Karen Fiene KFienel 264
Los Angeles Department of Water and Power Katherine Rubin LADWP1 539
Manchester Band of Pomo Indians Isaac Rios IssacRios1 278
Merced Irrigation District-DuaneMorris Jolie-Anne Ansley MerciD1 202
Northern California Water Association David Guy NCWA1 511
Northern California Water Association — Oral Alan Lilly NCWA_O 571
Comment
Nossaman LLP on behalf of Mary Lynn Coffee ACWA1 (Resubmittal with 120
Association of California Water Agencies attachments)
California Water Association
Califaornia Municipal Utilities Association
Olivenhain Municipal Water District Kimberly Thorner OliveMWD1 328
Padre Dam Municipal Water District Allen Carlisle PadreMWD1 368
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Partnership for Sound Science in Environmental Craig Johns PSSEP1 252
Policy

Partnership for Sound Science in Environmental Craig Johns PSSEP2 358
Policy

Pit River Tribe — Oral Comment Marissa Herro PRT_O 595
Robinson Rancheria of Pomo Indians Mike Schaver RRPomo1l 241
Sacramento Regional County Sanitation District Terrie Mitchell SacRCSD1 530
San Diego County Water Authority Toby Roy SDCWA1 437
San Diego County Water Authority — Oral Lesley Dobalian SCWAA_O 592
Comment

San Joaquin Tributaries Authority-O’Loughlin & Patrick Lewis SITA1 286
Paris LLP

San Joaquin Tributaries Authority — Oral Comment | Patrick Lewis SITA_O 569
San Luis Rey Band of Mission Indians Merri Lopez-Keifer SLRBMI 280
Santa Ana River Dischargers Association Alfred Javier SARDA1 283
Serrano Water District-Rutan & Tucker LLP Jeremy Jungreis SerrWD1 505
Sierrans for Responsible Resource Development David Watkinson SRRD1 420
State of California Auto Dismantlers Association Greg Pirnik SCADA1 307
The Environmental Justice Coalition for Water Alfred Javier EJCW1 503
University of California, Davis-Assoc. Professor & Elisabeth Middleton EMManningl 487
Graduate Advisor Manning

University of California, Davis-Department of Fraser Shilling Shillingl 491
Environmental Science & Policy

US Department of Interior-Bureau of Indian Affairs- | Amy Dutschke BIA1 435
Pacific Regional Office

Vista Irrigation District Eldon Boone VID1 486
Western States Petroleum Association Kevin Buchan WSPA2 8
Yurok Tribe Thomas O’Rourke Yurok1 528
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WSPA2

Author: Kevin Buchan Title: Mr. Organization(s): Western States Petroleum Association
Address: 1320 Willow Pass Road, Suite 600, Concord, CA 94520 Interest Group: INDUSTRY

Date: 2/16/2017

Contact person: Kevin Buchan Phone: 925-266-4083 E-mail: Kevin@wspa.org

Letter: NOT Excerpt: 1 Type: Self-Description
WSPA2, COMMENT

Pgl, P1

The Western States Petroleum Association (WSPA) is a non-profit trade association representing companies that explore for, produce, refine,
transport and market petroleum, petroleum products, natural gas and other energy supplies in California and four other western states. WSPA
offers this comment package with attachments on the State Water Resources Control Board’s (Board’s) proposed “Part 2 of the Water Quality
Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California — Tribal and Subsistence Fishing Beneficial Uses and Mercury
Provisions” (Mercury Provisions), which was released for public review on January 3, 2017.

Attached are our detailed technical and legal comments, along with the supporting referenced documents. Due to the large size of the
attachments, we are emailing our comments in multiple submittal components.

Response: Comment noted.

Letter: COMMENT Excerpt: 2 Type: Request: More Time
WSPA2,
Pgl, P3

Executive Summary
While stakeholders were aware that the State Water Board was considering these new Draft Provisions, along with the voluminous supporting
documents (over 700 pages of information and technical documents), they were not made available to the public for review and comment until

January 3, 2017. This has left the regulated public with only 45 days to review, evaluate, and comment on the extensive Draft Provisions.

WSPA reiterates our request for an extension to the comment period.
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Response: The State Water Board recognizes the significant amount of information associated with the proposed Provisions and values the
input of stakeholders throughout the process. Therefore, State Water Board staff held at least 22 outreach meetings from 2014 to 2017 with
many stakeholder groups. This outreach effort and stakeholder meetings are discussed in Chapters 2.6.4 and 2.6.5 of the staff report and a list of
outreach meetings is included in Tables 2-1 and 2-2. Staff also made the outreach documents available on the Board’s web site to share the
components of the proposed Provisions. A notice was sent out on December 16, 2016, alerting interested parties that documents would be
available on January 3, 2017, in order to provide advanced notice that the document would be available so interested parties could take full
advantage of the forty-five day comment period. In addition, many of the studies and much of the technical information contained in some of
the appendices were available long before the release of the Provisions.

The comment period is not extended in order to enable the U.S. EPA to consider the proposed Provisions prior to a court-issued consent decree
of June 30, 2017, as described in section 1.2 of the Staff Report. As additional background, the Porter-Cologne Water Quality Control Act (Wat.
Code § 13000 et seq.) requires that the Water Boards set water quality objectives (Wat. Code § 13421) and establish a program of
implementation to achieve water quality objectives, which includes a description of actions necessary to achieve the water quality objectives, a
time schedule for the actions to be taken, and monitoring to determine compliance with the water quality objectives in accordance with Water
Code section 13242. U.S. EPA has no obligation to designate water quality criteria (objectives) for the water bodies within California, nor does it
have an obligation to develop a program of implementation for water quality criteria when it promulgates such criteria.

The proposed implementation program, as well as the designation of the proposed Mercury Water Quality Objectives, has been developed in
order to do in a single regulatory action what U.S. EPA will not. Furthermore, the proposed Mercury Water Quality Objectives have been tied to
protection of specific beneficial uses (e.g., the 0.2 mg/kg Sport Fish Water Quality Objective has been designed to be protective of the COMM
and WILD beneficial uses, as well as others), and would go into effect upon approval of the Office of Administrative Law and U.S. EPA where
those beneficial uses have already been designated.

It is unknown what water quality criteria U.S. EPA would promulgate statewide to protect wildlife and threatened and endangered species in
order to meet the terms of the consent decree, and whether the proposed criteria would be sufficient to satisfy an Endangered Species Act
Review by the National Marine Fisheries Service and the U.S. Fish and Wildlife Service. This would result in the Water Boards having to rely
upon the existing Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (the SIP),
with no modifications as proposed in the Provisions. The SIP does not contain a mechanism regarding translating fish tissue objectives into
water column concentrations, and the Water Boards have not developed guidance regarding translation of fish tissue to water. The Provisions,
however, contains specific water column translations that have been rigorously calculated and reviewed.

U.S. EPA promulgation of water quality criteria to protect wildlife and threatened and endangered species could result in significantly different,
and possibly more stringent, limits (see peer review of Dr. Marc Sandhienrich in Appendix S-14 to S-16, which uses an alternate reference to
calculate wildlife targets that would be more stringent). This would result in the Water Boards having to apply those water quality criteria to the
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various basin plans, develop guidance for translation of any fish tissue criteria for implementation or default to individual permit writers’
interpretation of the water quality criteria, among other regulatory actions. This would result in an immense new workload for the Water
Boards.

Finally, the State of California has not adopted statewide methylmercury water quality objectives that are protective of human health, even
though a U.S. EPA recommended water quality criterion was drafted 16 years ago. The U.S. EPA is not required to promulgate human health
criteria under the current consent decree, and the State Water Board has developed objectives that are protective of human health over the
course of years of peer-reviewed research and public outreach. Delaying the State’s legal responsibility to adopt human health objectives
further is not in the Water Boards’ or the State of California’s interest.

Letter: COMMENT Excerpt: 3 Type: Split the Project
WSPA2,
Pgl, P4

WSPA is concerned that the State Water Board has combined issues in the Draft Provisions that are only superficially related. While WSPA
understands the Board’s desire to assist the U.S. EPA in meeting its June 30, 2017 Consent Decree deadline for adopting mercury objectives
relating to wildlife, this deadline does not require that the Board rush to adopt the other portions of the Draft Provisions.

WSPA requests the Board implement a phased approach whereby the wildlife-related objectives are implemented in time to meet the June 30,
2017 Consent Decree deadline.

Response: Water Code section 13050, subdivision (j), requires that water quality control plans contain beneficial uses to be protected, water
quality objectives, and a program of implementation to achieve water quality objectives. Water Code section 13240 requires such plans to be
established and periodically reviewed and revised, and Water Code section 13170 authorizes the State Water Board to establish water quality
control plans in accordance with section 13240. The law does not require each component part of revisions to water quality control plan to be
related, although they are in this proposal. As a whole, appropriate water quality standards (including beneficial uses, water quality objectives,
and a program to achieve objectives) is being proposed to appropriately augment the Regional Water Boards’ respective water quality control
plans.

The components of the Provisions are not superficially related, assuming for purposes of discussion that when a water quality control plan is
revised all its proposed elements must be significantly related. Humans, as well as wildlife are impacted by mercury in fish tissue and the
science related to mercury accumulation in fish is the same for both humans and wildlife.

Water Board Staff held 22 outreach meetings on the Provisions and although separate meetings where held that focused on the Mercury
objectives including their implementation and separate meetings to discuss the beneficial use definition at all times staff communicated that
they would be proposed as a single project going forward.
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In reviewing the data on the effects of mercury in fish tissue, the same levels that are protective of wildlife are also protective of humans that
consume up to one meal of fish per week. Studies show that this level of fish consumption is typical of recreational fishers. So, it makes sense to
include the Sport Fish objective along with the Prey Fish objective and the California Least Tern Prey Fish objective in the proposed Mercury
Provisions.

Additionally, the necessity of developing human health objectives is discussed in Chapter 3.5. In 2001, pursuant to the Clean Water Act section
304(a), the U.S. EPA published the new recommended human health methylmercury fish tissue criterion of 0.3 mg/kg (U.S. EPA 2001) using a
default consumption rate of 17.5 grams per day (g/day) — roughly two fish meals per month. This U.S. EPA criterion is a recommended threshold
for the nation. To make the criterion enforceable, states must adopt it into their water quality standards. Rather than a criterion expressed as a
mercury concentration in the water, the U.S. EPA concluded that it was more appropriate to derive the criterion for methylmercury in the form
of a fish tissue concentration. A fish tissue concentration was more closely tied to the Clean Water Act goal of protecting the public health,
because it was based directly on the main route that humans are exposed to harmful levels of methylmercury.

In addition, Chapter 3.6 of the staff report states, in part, “Additionally, the statewide human health water quality criterion is outdated. A new
water quality objective should be adopted to incorporate the most recent methods used for the U.S. EPA human health criterion for
methylmercury (U.S. EPA 2001), and such objective should reflect Californians who consume self-caught fish including California tribes and
subsistence fishers. Therefore, the Provisions include the Mercury Water Quality Objectives to protect both wildlife and human health.”

In addition, since neither the Tribal Subsistence Fishing or the Subsistence Fishing beneficial uses have been designated anywhere within
California the project will take a phased approach by default. Before the Tribal Subsistence Fishing or the Subsistence Fishing objectives may be
applied to any waters the local Regional Water Board will need to determine if those uses exist within the water body being considered. This
consideration goes through a public process before the Regional Water Board can make any determination. Once designated, additional studies
should be conducted to determine the levels of consumption and the types of fish being consumed so that appropriate thresholds can be
established.

Letter: COMMENT Excerpt: 4 Type: Attainability
WSPA2,
Pgl, P6

It is not clear from the Draft Staff Report or Draft Provisions that reasonable achievability of the objectives, or a program for
implementation, has been sufficiently considered by the Board, or will be considered by the Regional Water Boards before designating the
new beneficial uses and associated water quality objectives.

Response: There is no requirement to look at the reasonable achievability of the objectives. Water Code Section 13241 requires the Water
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Boards to set water quality objectives to “objectives in water quality control plans as in its judgment will ensure the reasonable protection of
beneficial uses [...]. Factors to be considered by a [water board] in establishing water quality objectives shall include, but not necessarily be
limited to, all of the following: (a) Past, present, and probable future beneficial uses of water. (b) Environmental characteristics of the
hydrographic unit under consideration, including the quality of water available thereto. (c) Water quality conditions that could reasonably be
achieved through the coordinated control of all factors which affect water quality in the area. (d) Economic considerations. (e) The need for
developing housing within the region. (f) The need to develop and use recycled water.” Chapter 10 of the staff report discusses and considers
all of the Water Code 13241 factors. In particular Chapter 10.1.3 looks at water quality conditions that could reasonably be achieved through
the coordinated control of all factors affecting water quality. The Staff Report acknowledges the difficulty in attaining the water quality
objectives in parts of the state due to legacy sources of mercury and atmospheric deposition. The Staff Report concludes the discussion on
attainability, stating that “It may take a significant period of time to attain the objectives by implementing the mercury controls in the Provisions
and developing and implementing other water quality control programs, such as TMDLs.” Additionally, the Tribal Subsistence Fishing Water
Quality Objective and the Subsistence Fishing Water Quality Objective may be very difficult to achieve in most waters as discussed in Section 6.5.
However, the levels of mercury vary greatly by fish species and in some waters some fish species, such as rainbow trout and anadromous
salmonids, are safe to eat at the consumption rate included for the Tribal Subsistence Fishing Water Quality Objective and the Subsistence
Fishing Water Quality Objective. Moreover, it is anticipated that the coordinated control of all factors can improve water quality in many
waters.” (Pg. 264).

Chapter 7 of the staff report analyses the reasonably foreseeable methods of compliance and looked at all sources of mercury and developed a
program of implementation that can address all sources of mercury. The major reasonably foreseeable methods of compliance for mercury
control are:

e Institutional controls, such as mercury minimization plans, to keep mercury from entering into the environment.

e Mercury removal methods to remove mercury from the environment.

e Sediment controls to prevent mercury in the environment from entering the waterways.

e Water management practices to prevent or reduce the conversion of elemental mercury to methylmercury.” (Pg. 168)

In some areas, such as mining and non-point source controls there are no additional tools needed to control mercury in to the waters. Chapter
7.1.3 of the staff report discusses the efficacy of sediment control in reducing mercury loading to water. “Mercury actively adheres to solids,
including sediments. Sediment contaminated with diffuse mercury introduces mercury into aquatic environments when it erodes and flows into
nearby waterbodies. Controlling this source of mercury is achieved by preventing the sediment, or runoff moving over the sediment from
reaching waterbodies.”

Sediment controls are most needed in areas contaminated by mercury from mining activities or areas where soils are naturally enriched with
mercury. However, due to atmospheric deposition, all soils throughout California are potential sources of mercury contamination when eroded
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providing sediments that wash into our waterways.” (Pg. 168). Relying on sediment controls for non-point source dischargers and storm water
was also addressed in the peer review. Dr. Marc W. Beutel said “The focus on sediment and erosion control in the Storm Water Discharges
section of the draft amendment, with a particular emphasis on control measures in areas where soils are naturally rich in mercury or have a
history of mining activity, is appropriate” (S-10).

Finally, there is no requirement for the water boards to adopt a program of implementation where all of the tools already exist to control the
discharge of mercury. However, there is significant discussion of the reasonably foreseeable methods of compliance on Chapter 7 which includes
a discussion for which no new regulatory provisions are included as they would be redundant. In addition, chapter 4.5.1 shows existing
concentrations of mercury in waters in California having a median methylmercury concentration of 0.053 ng/L which is below the calculated
bioaccumulation factor of 12 ng/L that would impair fish tissue. However, the maximum concentration in water is 0.21 — almost twice that
which could lead to fish tissue concentrations above the water quality objectives.

Please see Response to Comment WSPA2-5.

Letter: COMMENT Excerpt: 5 Type: Attainability
WSPA2,
Pg2, P1

WSPA requests that more attention and focus be given to reasonable achievability and implementation of the objectives prior to designation of
any water bodies, and that such achievability analysis and implementation program be specifically required in accordance with the Water Code
§§ 13050 and 13241(c).

Response: Water Code sections 13050 and 13241 do not require or suggest that an achievability analysis be performed before a water body is
designated with beneficial uses. See the Staff Report, at Sections 6.4.3, 6.5.2, and 6.5.3, which discusses factors a water board may consider
when designating a water body with beneficial uses.

Water Code sections 13050 and 13241 do not require the State Water Board to conduct an achievability analysis when establishing water quality
objectives and a program of implementation. Section 13050 contains definitions used in the Porter-Cologne Act. Water Code section 13241
requires the Water Board to establish water quality objectives to “ensure the reasonable protection of beneficial uses [...].” When establishing a
water quality objective, section 13241 requires the Water Board to consider a number of factors, but performing or considering an achievability
analysis is not one of the factors. The Staff Report includes consideration of all the 13241 factors, see Section 10.1.1 through 10.1.6. Water
Code section 13241 does not require a Water Board to demonstrate the effectiveness of the proposed program of implementation to achieve
the water quality objectives. Water Code section 13242 requires that a program of implementation to achieve water quality objectives contain
(a) a description of the nature of actions necessary to achieve the objectives, a time schedule, and a description of required surveillance to
determine compliance with the objectives. The Provisions, at Chapter IV, satisfies the requirements of section 13242. Insofar as mercury inputs
for specific waters are relatively high, from point sources and nonpoint sources, including atmospheric deposition or legacy mines, and the
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water quality objectives are not achieved, development of TMDLs would be appropriate for those waters.

Also, Please see Response to Comment WSPA2-4.

Letter: COMMENT Excerpt: 6 Type: Economics
WSPA2,
Pg2, P2

In addition to requiring reasonable achievability of objectives and an implementation program, the Water Code also requires the Board to take
into account “economic considerations” when setting water quality objectives. (Water Code § 13241(d)). This has not been adequately
completed in the Draft Staff Report.

Response: Please see Response to Comment WSPA2-5 regarding reasonable achievability of objectives.

Water Code section 13241 directs Regional Water Quality Control Boards to “...establish such water quality objectives in water quality control
plans as in its judgment will ensure the reasonable protection of beneficial uses and the prevention of nuisance...” Economic considerations is
one of six of the factors the board would consider to establish water quality objectives; these considerations have been addressed for the
statewide objectives by expert economists in the economic analysis. This economic analysis is included as Appendix R of the staff report. In
addition, Chapter 10.1.4 discusses the “Economic Considerations" and Chapter 6.13 also includes a through discussion of economics when
looking at how effluent limits should be calculated.

Letter: COMMENT Excerpt: 7 Type: UAA
WSPA2,
Pg2, P3

WSPA is concerned that the Draft Provisions do not require the Regional Water Boards to conduct a use attainability analysis prior to designating
water bodies with the new T-SUB, SUB, or CUL beneficial uses. This is in conflict with the federal Clean Water Act (CWA), 40 C.F.R. § 131.10(j)(1),
which requires states to conduct a use attainability analysis as described in 40 C.F.R. § 131.10(g) whenever designating uses not specified in
section 101(a)(2) of the CWA.

Response: The Staff Report does not indicate that a Use Attainability Analysis (UAA) is required for all three proposed beneficial uses because
the Provisions contain proposed use categories and definitions and does not provide guidance on the manner in which a Regional Water Board
may designate any water body with one of the beneficial uses. Additionally, as a matter of law, the federal regulations implementing the Clean
Water Act specify when a UAA is required (40 C.F.R. § 131.10(j) and when a UAA is not required (Ibid., § 131.10(k)). U.S. EPA has further
explained: “The CWA distinguishes between two broad categories of uses: uses specified in section 101(a)(2) of the Act and uses specified in
section 303(c)(2) of the Act. For the purposes of this final rule, the phrase “uses specified in section 101(a)(2) of the Act” refers to uses that
provide for the protection and propagation of fish,13 shellfish, and wildlife, and recreation in and on the water, as well as for the protection of
human health when consuming fish, shellfish, and other aquatic life. A “subcategory of a use specified in section 101(a)(2) of the Act” refers to
any use that reflects the subdivision of uses specified in section 101(a)(2) of the Act into smaller, more homogenous groups for the purposes of
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reducing variability within the group.14 A “non-101(a)(2) use” is a use that is not related to the protection or propagation of fish, shellfish,
wildlife or recreation in or on the water. Non-101(a)(2) uses include those listed in CWA section 303(c)(2), but not those listed in CWA section
101(a)(2), including use for public water supply, agriculture, industry, and navigation.” (80 Fed. Reg. 51024 (Aug. 21, 2015).) The three
beneficial uses would be construed as tiered or subcategory section 101(a)(2) uses insofar as they pertain to recreation in and on the water, as
well as for the protection of human health when consuming fish, shellfish, and other aquatic life. A UAA is only required when establishing
tiered 101(a)(2) uses where the criteria to protect the uses is less stringent that the broad 101(a)(2) designation which is not the case in this
instance.

Finally, the comment misstates Code of Federal Regulation, title 40, section 131.10(g). Section 131.10(g) does not require a UAA to be
performed before a non-fishable-swimmable use may be designated. That section does not distinguish between 101(a) and non-101(a) uses.
Section 131.10(g) requires a state to perform a UAA to remove a use (that is not an existing use), and does not require a state to perform a UAA
when designating a use.

Accordingly, the Staff Report will not be revised as requested by this comment.

Letter: COMMENT Excerpt: 8 Type: No Guidance
WSPA2,
Pg2, P4

WSPA is concerned that the Draft Provisions do not give appropriate guidance to the Regional Water Boards tasked with implementing and
assigning the three new beneficial uses to water bodies in their regions. WSPA urges the Board to adopt clear guidance that the Regional Water
Boards must follow when considering evidence regarding water bodies being considered for these new beneficial use designations.

Response: Both Federal and state regulations and statutes give broad direction and guidance for designating beneficial uses. Additionally, the
Staff Report and Appendix T provide background for this rationale. Appendix T states, “The Regional Water Boards may consider whether the
beneficial use is existing, or is a probable future use to determine when to designate a beneficial use during a basin planning process.” Any
designation will include a public participation process as well.

The development of the guidance would increase the scope of the Provisions. Such guidance would need to be developed in collaboration with
tribes, environmental justice advocates, the State Water Boards Office of Public Participation and Regional Water Boards.

Letter: COMMENT Excerpt: 9 Type:
WSPA2, SED/CEQA
Pg2, P5

The Substitute Environmental Document (SED) portion of the Draft Staff Report purports to analyze the environmental impacts resulting from
reasonably foreseeable means of compliance, as required by the California Environmental Quality Act (CEQA). Even in a programmatic review of
a regulatory action that is intended to benefit the environment, CEQA requires a full and fair evaluation of its potential to result in adverse
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environmental side-effects. The SED refers vaguely to “major facility upgrades” and “additional infrastructure” that will be needed for at least
some number of publicly owned and industrial wastewater treatment facilities to comply with effluent limitations that will result from the new
objectives Without adequately evaluating the environmental impacts of treatment facility upgrades, the SED fails to fulfill the basic
requirements for a CEQA document.

Response: The State Water Board’s Staff Report cannot describe specific upgrades to every facility in the state; given the diversity of types of
facilities.

The SED is required to identify the reasonably foreseeable methods of compliance and include an environmental analysis of the reasonably
significant adverse environmental impacts associated with those methods of compliance with the Provisions. (Cal. Code Regs., tit. 23, § 3777,
subd. (b)(4); Pub. Resources Code, § 21159, subd. (a)). The State Water Board is not required to conduct a site-specific project level analysis of
the methods of compliance, which CEQA may otherwise require of those agencies who are responsible for complying with the plan or policy
when they determine the manner in which they will comply. The environmental analysis is only required to account for a reasonable range of
environmental, economic, and technical factors (Cal. Code Regs., tit. 23, § 3777, subd. (c); Pub. Resources Code, § 21159, subd. (d)).

A description of the reasonably foreseeable methods of compliance and/or compliance actions is contained in Chapter 7 of the Staff Report and
the environmental analysis of the reasonably foreseeable methods of compliance is contained in Chapter 8 of the Staff Report. Sections 7.2.7
through 7.2.11 identify the methods of compliance by wastewater treatment plants and industrial dischargers. While the Staff Report generally
refers to “major facility upgrades” and “additional infrastructure” on topics related to such methods, the Staff Report describes those methods
more specifically at Section 7.2.7 (“The effect of these anticipated effluent limitations, together with the need to achieve mercury effluent
limitations, may result in facility upgrades. Facility upgrades would be a significant constriction project to a plant that only has a secondary level
of treatment. The upgrade would likely add nitrification and denitrification steps to the treatment process, or add additional filtration.”) (See
also Staff Report, § 7.2.10, which explains that most tertiary treatment plants with nitrification and denitrification processes have mercury
concentrations less than 4 ng/L in the effluent — implying that such facility would be the type of upgrade to comply with applicable water quality
objectives and that facilities with only secondary treatment would need to build additional infrastructure to meet an effluent limit of 4 ng/L or
less.). Additionally, Section 7.2.7 has been revised to further describe this method of compliance.

Section 8.1.2 of the Staff Report contains a detailed explanation of the level of environmental impact analysis performed and the regulatory
basis of that analysis.

Letter: COMMENT Excerpt: 10 Type: Attainability
WSPA2,
Pg2, P6

The proposed effluent limitations for individual NPDES dischargers may not be attainable (especially 1 ng/L).

Response: The Staff Report discusses options for determining effluent limitations in Chapter 6.13. In addition, Appendix N discusses the
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current performance of NPDES discharges. Figure N.1.2 shows that most of the dischargers that would be subject to the Provisions are
discharging into flowing waters and would be subject to a water column translator of 12 ng/L. Table N-6 demonstrates under current conditions
that over 90% of the POTW dischargers would currently meet an effluent limit based on a water column translator of 12 ng/L, and about 70% of
non-POTW point source dischargers could meet and effluent limit based on the water column translator of 12 ng/L. Table N-8 does show that
approximately 17-27% of facilities, under current performance, could meet and effluent limit based on 1 ng/L. However, there are no slow
moving waters that have been designated with the beneficial uses of T-SUB or SUB that would require such a stringent water column translator.
The economics analysis notes that the Water Boards should consider the use of compliance schedules and variances when and if such water
column translators would be applicable. In addition, for dischargers that might not be able to attain effluent limitations immediately, the
Provisions allows the use of site-specific translators, site-specific objectives, development of TMDLs, , a variance, or a compliance schedule.

Letter: COMMENT Excerpt: 11 Type: Dilution Credits
WSPA2,
Pg2, P7

Consistent with Board precedent, dilution credits and mixing zones should be allowed, if warranted by site-specific conditions, for NPDES
discharges containing mercury

Response: The language in the Provisions has been modified to allow consideration of other factors when determining the applicability of a
mixing zone. The following language has been added: “A dilution credit should be denied if the mercury concentration in fish tissue from fish in
the receiving water exceeds the applicable MERCURY WATER QUALITY OBJECTIVES and other information indicates a lack of assimilative
capacity, including the hydraulics of the water body, potential for bioaccumulation, or other pertinent factors.”

In addition, see Response to Comment WSPA2-40.

Letter: COMMENT Excerpt: 12 Type: Variance Policy
WSPA2,
Pg2, P8

Unless significant changes are made to the Draft Provisions, the State Board should also implement a variance policy because, in many cases, the
proposed water quality objectives will be unattainable.

Response: A variance policy is not required under the current federal regulations contained in 40 Code of Federal Regulation 131.3(0), which
contains an express framework for a Water Board to adopt a water quality standards variance. The Water Boards may develop and adopt a
water quality standards variance under federal and state authority without a statewide variance policy. The State Water Board is developing
variance provisions in another project so that state regulations contain a clear reference to the existing federal regulations and requirements.
However, there is no barrier to any Water Board developing and adopting a variance now, in the absence of a state regulation.

Letter: COMMENT Excerpt: 13 Type: BU/Designation
WSPA2,
Pg2, P9
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Mercury concentrations in many of the state’s water bodies have exceeded the proposed objectives for decades or longer. As such, certain
beneficial uses are not existing uses as defined by the Clean Water Act. The proposed Draft Provisions should be modified to provide guidance
regarding implementation measures and time schedules for “goal uses.”

Response: This comment is addressed by section 10.2 of the Staff Report. Section 10.2, in part, states: “the Provisions includes a program of
implementation in order to achieve the water quality objectives and monitoring and reporting requirements, as described in the Provisions
(Appendix A). The time schedule for compliance would be determined on a discharge-by-discharge basis by the Water Boards. Timelines for
compliance are already established by existing programs and in the State Water Board’s Policy for Compliance Schedules in National Pollutant
Discharge Elimination System Permits (Resolution 2008-0025). After the effective date of the Provisions, the requirements to implement the
Provisions would be incorporated into permits and Certifications as they are adopted, reissued, or modified.”

Also, Please see Response to Comment WSPA2-8 regarding the request that the Provisions include guidance.

Letter: COMMENT Excerpt: 14 Type: Too Stringent
WSPA2,
Pg3, P1

The proposed fish tissue objectives for the protection of human health and wildlife are likely too conservative, and the proposed water column
targets are flawed. Neither the objectives nor the targets should be adopted at this time.

Response: As explained in Appendix H of the Staff Report, the water quality objective for human health was calculated using U.S. EPA’s
equation for calculating fish tissue criterion. U.S. EPA encourages states to modify the fish intake rate to protect the population of concern. In
setting the fish consumption rate, Board staff considered several fish consumption studies that were conducted in California. Appendix G
includes a dozen studies that were considered. Board staff settled on the fish consumption rate from the 2001 San Francisco Bay Seafood
Consumption Survey. As explained in Appendix H, this study is recognized as one of the best and largest surveys to date in California, and is the
basis of the one meal a week fish consumption rate that has been used in the past by Water Boards and other agencies. This study was used to
derive Fish Contaminate Goals by the Office of Environmental Health Hazard Assessment (OEHHA), which is described in Appendix E of the Staff
Report. The one fish meal per week rate has also been used to establish a site-specific water quality objective for the San Francisco Bay and the
Sacramento-San Joaquin Delta.

Appendix J includes the considerations for setting an appropriate fish tissue objective to protect wildlife. Board staff reviewed studies and
literature on the effects of mercury on fish, birds, and mammals and considered the most appropriate fish tissue objectives for the protection of
wildlife. A summary of suggested methylmercury thresholds from peer reviewed literature are included in Tables J-1 and J-2 of Appendix J.

The Information in Appendices H and J was included in the information submitted for peer review. The peer review comments and Board staff
responses are included in Appendix S of the Staff Report. The peer reviewers determined that the proposed fish tissue objectives for the
protection of human health and wildlife are appropriate with one exception. They commented that the fish consumption studies for subsistence
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fishing in California are inadequate to set a statewide numeric objective for subsistence fishing. Subsequently the Provisions were modified to
include a narrative rather than a numeric objective for subsistence fishing.

Letter: COMMENT Excerpt: 15 Type: Change
WSPA2, Implementation
Pg3, P2

The implementation program in the State’s proposed policy should be modified to focus on implementation actions that will lead to reductions
in mercury in the state’s waters and fish.

Response: The program of implementation recognizes all sources of mercury and is expected to lead to reductions of mercury in fish tissue. In
accordance with Water Code section 13242, “A description of the nature of actions which are necessary to achieve the objectives.” The
program of implementation addresses controls for controllable sources of mercury including non-point sources, mining, and storm water
controls in addition to requirements for point sources. Should waters exceed the new water quality objectives a TMDL would be established
that would take into account specific sources in a watershed. It is not possible to develop a detailed watershed specific implementation
program for a statewide water quality objective. In addition, Chapter 4 discusses in detail the potential sources of mercury in the environment
and Chapter 7 of the Staff Report adequately describes the reasonably foreseeable methods of compliance. Where existing regulatory programs
are in place there is no requirement for these provisions to restate the existing regulatory authority.

Letter: NOT Excerpt: 16 Type: Greet/Ending
WSPA2, COMMENT
Pg3, P3

WSPA appreciates the opportunity to submit our comments, and looks forward to reviewing Staff’s responses. Thank you.

Response: Comment noted.

Letter: NOT Excerpt: 17 Type: Self-Description
WSPA2, COMMENT
Pg4, P1

[Following comments are prepared for WSPA by Pillsbury Winthrop Shaw Pittman LLP]

Pillsbury prepared these comments on behalf of the Western States Petroleum Association (WSPA) regarding the Proposed Part 2 of the Water
Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California — Tribal and Subsistence Fishing Beneficial Uses and
Mercury Provisions, dated January 3, 2017 (hereinafter referred to as the “Draft Provisions” or “Draft Staff Report”).

Response: Comment noted.

Letter: COMMENT Excerpt: 18 Type: Not enough time
WSPA2,
Pg4, P1
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I. Process and timeline for adoption

A. Failure to give adequate time to review/provide meaningful comments on lengthy and complex Draft Provisions

While stakeholders were aware that the State Water Board was considering these new Draft Provisions, in part to assist the U.S. EPA in
complying with its Consent Decree requirements by the June 30, 2017 deadline, the Draft Provisions themselves, along with the
voluminous supporting documents (over 700 pages of information and technical documents), were not made available to the public for
review and comment until January 3, 2017. This has left the regulated public with only 45 days to review, evaluate, and comment on the
extensive, and at times complex, Draft Provisions. Such a short comment window does not provide a reasonable opportunity for
comment or input by the public and therefore WSPA reiterates its request for an extension of the comment period.

Response: Staff recognize the length and complexity of the Provisions and supporting documents, which is one reason staff held a number of
outreach meetings in 2014 through 2016 and two workshops in 2017. See Chapters 2.6.4 and 2.6.5 and Tables 2-1 and 2-2 of the Staff Report for
details on the outreach meetings. Staff also made the outreach documents available on the Board’s web site to share the components of the
proposed Mercury Provisions. A notice was sent out on December 16, 2016, alerting interested parties that documents would be available on
January 3, 2017, in order to provide advanced notice that the document would be available so interested parties could take full advantage of the
forty-five day comment period.

In addition, many of the studies and much of the technical information contained in some of the appendices were available long before the
release of the Provisions. These include Appendices C — List of Waters Impaired by Mercury, D — Description of the Nine Water Board Regions, E
— Related Government Mercury Programs, F — Abandoned Mines and Suction Dredge Mining, G — Fish Consumption Studies, J — Review of Effects
on Wildlife, M — Summary of Mercury TMDLs, N — Wastewater and Industrial Dischargers, O — Methods to Measure Mercury, and P — Storm
Water Permits.

Letter: COMMENT Excerpt: 19 Type: Split the Project
WSPA2,
Pg4, P3

[ I. Process and timeline for adoption ]

B. Wildlife criteria should be implemented and considered separately from other Draft Provisions.

WSPA is concerned that the State Water Board has combined issues in the Draft Provisions that are only superficially related. While WSPA
understands the Board’s desire to assist the U.S. EPA in meeting its June 30, 2017 Consent Decree deadline for adopting mercury objectives
relating to wildlife, this deadline does not require that the Board rush to adopt the other portions of the Draft Provisions, namely the three new
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categories of beneficial uses (T-SUB, SUB, and CUL) and associated objectives. Instead, the Board should implement a phased approach whereby
the wildlife-related objectives are implemented in time to meet the June 30, 2017 Consent Decree deadline, while the remainder of the Draft
Provisions can be set out on a different track to allow the regulated community a chance to fully consider and understand the technical and
scientific implications of the issues.

Response: The regulated community has been repeatedly advised of the technical and scientific implications of the proposed beneficial use
definitions, beginning with stakeholder meetings in 2014; draft versions of the proposed beneficial uses have been presented to the regulated
community or representatives thereof since the February 16, 2016 Board Meeting. These definitions along with proposed changes were
discussed with a variety of stakeholders during a series of meetings in the summer of 2016 and a version of the definitions were presented to
the Board at the September 20, 2016 Board meeting. Stakeholder groups directly affected by the proposed beneficial use definitions (i.e.,
California Native American tribes, Environmental Justice groups) have requested that the proposed beneficial use definitions be no longer
delayed.

Also, Please see Response to Comment WSPA2-3.

Letter: COMMENT Excerpt: 20 Type: inadequate notice/other pollutants
WSPA2,
Pg5, P1

Il. Inadequate notice
A. Draft Provisions will have far broader impacts on dischargers than identified by the Board

In reviewing the Draft Provisions and Draft Staff Report, WSPA notes that the full implications of the Draft Provisions are not identified or
addressed by the Board. This failure to fully brief the issues, and be transparent about all of the implications of this proposed regulatory action,
deprives the public of adequate notice.

The Draft Provisions and Draft Staff Report focus on new mercury objectives that are designed to protect human health and wildlife. These
objectives are expressed in mercury fish tissue levels. However, the other key element of the Draft Provisions is the development of three new
beneficial uses, two of which are based on subsistence fishing (T-SUB and SUB). The Board briefly acknowledges in the Draft Staff Report that
attaining water quality sufficient to support these two subsistence fishing uses is not dependent on mercury alone. “Another complication is
that the attainability of a subsistence objective would depend on the levels of other contaminants in the fish tissue, not just mercury.” (Draft
Staff Report p. 113) For example, there are other bioaccumulative contaminants present in state water bodies, such as PCBs, selenium, and
dieldrin, which must be at acceptable levels in fish tissue before the subsistence uses can actually be supported. As stated in the Draft Staff
Report: “[A]lthough the issue here is limited to evaluating whether the beneficial uses should be established and defined, designating and
protecting these uses will come with challenges. There are a few contaminants, including mercury and PCBs, which accumulate in fish tissue and
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can prevent many water bodies from supporting a subsistence level of fish consumption in California.” (Draft Staff Report, p. 106)

Therefore, WSPA is concerned that this action, while clearly flagging the mercury issue for the regulated public, fails to put stakeholders on
notice that other permit effluent limits and/or TMDLs may be reopened in order to achieve the beneficial uses described in the Draft Provisions.
This means that other interested parties may not have an opportunity to comment on these Draft Provisions since the full spectrum of impacts
are not discussed in the Draft Staff Report or even identified in the notice.

Response: During the outreach meetings information was presented that additional objectives, in addition to mercury, may be needed to
protect the new beneficial use categories. In additions that Staff report at Chapter 6.4 states:

“A water quality objective for one beneficial use may be sufficiently protective of other beneficial uses. As a result, even when new
beneficial uses are designated for a water body, new designations do not necessarily mean that additional water quality objectives,
restrictions on waste discharges, or other new or different actions will be necessary. Existing water quality objectives for an existing
beneficial use may be sufficient to protect the newly added beneficial uses. In instances where water quality objectives for existing
beneficial uses are not protective of newly added beneficial uses, new water quality objectives may need to be developed. On the other
hand, even when a new beneficial use is designated for a water body, the designation does not necessarily mean that an additional
water quality objective, restriction on waste discharges, or other new or different action would be necessary to protect those uses.
Existing water quality objectives for an existing beneficial use may be sufficient to protect the newly added beneficial uses.

For example, fish consumption associated with the subsistence uses (SUB and T-SUB) generally includes lager amounts and/or different
species than normally consumed by recreational fishers in California. In some waters containing species of bass, subsistence fishers may
be predominantly catching and eating trout or perch or another species of TL3 fish. If the COMM objective is applied to recreational
fishers consuming bass the objective may be sufficiently protective of subsistence fishers in the same water body eating predominantly
perch. For the CUL beneficial use, objectives designed to protect recreational swimmers may be sufficiently protective of many tribal
traditional and cultural activities involving contact with water. However, other activities in the water pertaining to tribal traditional and
cultural uses may present a higher chance of ingesting water, or a greater exposure to toxins or bacteria, placing people at a higher risk
to illness. This is because some of the traditional and cultural practices involve people spending a longer time in the water or in contact
with the water. For example, basket weaving involves placing reeds in water then in the mouth repeatedly. Other factors increase the
potential exposure to contaminants in the water, such as the particular type of activity (e.qg. whole body emersion), and locations that
have rugged conditions which can make minor skin abrasions or cuts more likely.”

The proposed beneficial use definitions would allow the Water Boards to establish beneficial uses where those Boards determine those
beneficial uses to be applicable. The proposed Mercury Water Quality Objectives would establish water quality objectives for
mercury/methylmercury, and that pollutant alone, where applicable to beneficial uses. The Provisions, and indeed this entire project, mentions
but does not endorse or recommend any future action regarding any pollutant that is not mercury; the example given by Commenter is PCBs.
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As the regulatory system is, the support or attainment of an individual beneficial use for a given waterbody is evaluated for each pollutant
individually. A beneficial use may not be supported because of one or more individual pollutants. The proposed Provisions only establish
measureable mercury objectives for existing and proposed beneficial uses. The only possible effect of these Provisions would be to find that a
water body is not attaining a beneficial use as determined in a Regional Water Board basin plan for a proposed mercury objective. This would
happen, at a minimum, several years in the future. The new beneficial uses are not being designated to any waterbodies in the state with this
rulemaking. The objectives being proposed are solely related to mercury. No objectives other than the mercury objectives associated with the
proposed beneficial uses have been developed, nor are they being proposed.

Given that designation of proposed beneficial uses is, in general, under the purview of the Regional Water Boards, and that such action requires
a Basin Plan Amendment on the part of the Regional Water Board and that objectives associated with other bio-accumulative pollutants have
not been developed, it would be highly speculative, or even not feasible, to even attempt to determine what the “full spectrum” of impacts to
the regulated community will be beyond that actual proposed mercury objectives and beneficial use definitions that are delineated in these
proposed Provisions.

Letter: COMMENT Excerpt: 21 Type: Arbitrary and Cap
WSPA2,
Pg6, P1

I1l. Arbitrary and capricious to target permitted point source dischargers when objectives will not be achieved through such targeting;
economics not properly considered

A. Focusing mercury reductions on municipal and industrial dischargers will not achieve the state’s objectives given the small relative
contribution of these sources

While WSPA is sympathetic to the environmental justice implications involved in creating the new beneficial uses and the public health goals
behind setting ambitious objectives with respect to mercury concentrations in fish tissue, WSPA is concerned that the Draft Provisions will not
and cannot achieve the stated objectives associated with the new beneficial uses. As recognized in the Draft Staff Report, mercury is a
contaminant that accumulates in fish tissue and persists in the environment such that, “[e]ven if all sources of the contaminants are eliminated,
the contaminants are likely to remain high for decades. ... Further, current sources may not be directly regulated by water boards (e.g.
atmospheric emissions, naturally occurring in soils, or geothermal sources).” (Draft Staff Report, p. 106).

Water Code § 13050 requires water quality control plans to include “a program for implementation needed for achieving water quality
objectives.” In addition, prior to setting water quality objectives, the Water Code requires the State Water Board to consider the “[w]ater quality
conditions that could reasonably be achieved through the coordinated control of all factors which affect water quality in the area.” (Water Code
§ 13241(c)) The State Water Board has itself made statements indicating doubts about the achievability of the water quality objectives
associated with the new subsistence beneficial uses. In the Draft Staff Report, the Board states, “[o]nly a fraction of waters would be able to
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currently support fish that meet a subsistence-type water quality objective when applied to TL4 fish. In fact, many waters do not have fish that
would meet the water quality objective for recreational fishers,” and the objectives for subsistence uses are roughly “three to four times more
stringent than the objective to protect recreational fishing.” (Draft Staff Report p 113). Further, the Board notes that attainability of a
subsistence objective “would depend on the levels of other contaminants in the fish tissue, not just mercury,” and some waters have elevated
levels of other contaminants like dieldrin and PCBs “which may prevent attainment of a subsistence type objective even if mercury
concentrations are low enough.” (Draft Staff Report p 113, emphasis added).

Response: The Staff report adequately considers the requirements of Water Code Section 13241. The considerations are summarized in
Chapter 10 and Water Code section 13241(c) is specifically summarized in Chapter 10.1.3. The Staff Report points out difficulty of final
attainment of proposed beneficial uses given sets of pollutants that bio-accumulate in fish tissue, but Staff Report and proposed Provisions are
explicitly designed to be protective of beneficial uses due to presence of mercury, not other pollutants. Although the staff report does discuss
the possibility that additional water quality objectives may be necessary to protect the new beneficial use categories (See response WSPA 2-20.)
The Provisions ultimately require attainment of mercury objectives for the proposed beneficial uses, if those uses are designated; See staff
report Chapter.

In addition the staff report discusses that the water quality objectives do not apply only to TL4 fish. The objectives for the protection of T-SUB
apply to a mixture of 70% TL3 fish and 30% TL 4 fish. Chapter 4.5.2 points out that “The Sport Fish Water Quality Objective and the Subsistence
Fishing Water Quality Objective would apply to trophic level 4 fish, while the Tribal Subsistence Fishing Water Quality Objective would apply to
mostly trophic level 3 fish.” The water quality objective for Subsistence Fishing is a narrative objective in order to take into account the
variability of the amounts and trophic levels of fish consumed. As summarized in Chapter 6.5.3 of the Staff Report:

The advantage of this option is that is more flexible and can be easily tailored to a water body. Since the data on subsistence
fishing indicate that the use is variable around the state (as described in option 3), this option may be the best way to
accommodate that variability, rather than proposing one set numeric objective for all of California’s waters, as in option 3. The
use of local data is preferred by U.S. EPA rather than using national default values (see Section 6.5.1, U.S. EPA 2000).

With a narrative water quality objective, effluent limitations contained in permits would be determined on a case-by-case basis,
therefore, the effluent limitation could be developed considering site-specific factors, such as the discharger’s relative
contribution of mercury compared to other mercury sources. Another site-specific factor to consider is the species of fish in the
waterbody. If no trophic level 4 fish are present in the water body, then the effluent limitation would not need to be as stringent
compared to where trophic level 4 fish are present. The advantage of the narrative water quality objective is that these site-
specific considerations could be taken into account without the lengthy regulatory process of adopting a site-specific water
quality objective.

Letter: COMMENT Excerpt: 22 Type: Too Stringent
WSPA2,

Responses to Comments—Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California—Tribal
and Subsistence Fishing Beneficial Uses and Mercury Provisions.
Page 23




Pg6, P5 |

As exemplified throughout the Draft Staff Report (e.g., Table N-11), watershed contributions of mercury vary significantly depending upon
source type. In fact, the largest contributors of mercury are not permitted sources such as municipal wastewater and industrial dischargers with
NPDES permits. Rather, the largest mercury sources are tributaries, sediment deposition from non-point sources, and legacy mining operations.

While WSPA recognizes that mercury objectives are important to protect beneficial uses, the stringency and focus of control in order to achieve
those objectives should be commensurate with the source and its corresponding mercury loading. Tighter controls for NPDES point sources will
not result in significant reductions in mercury levels to achieve the state’s objectives. Instead, the state should focus more effort, investment,
and resources on controlling discharges from non-point sources such as legacy mining sites.

Response: Section 4.4.3 of the Staff Report, “Atmospheric Deposition,” acknowledges atmospheric deposition of mercury from anthropogenic
sources as a significant source of mercury. However, this section also makes it clear that: 1) there is uncertainty regarding the influence of
atmospheric deposition on bioaccumulation of methylmercury in fish tissue in general; and that 2) that the influence of atmospheric deposition
on methylmercury in fish tissue is vastly different depending on whether atmospheric mercury settles directly on the waterbody or on the
terrestrial watershed. This Section also states that “in heavily contaminated environments of California (gold mining regions), atmospheric
deposition of mercury is unlikely to play an important role in delivering methylmercury to the food web”, and discusses several Gold Country-
specific studies. The conclusion is that the principal sources of methylmercury vary in different parts of the state of California and indeed from
watershed to watershed as stated by the commenter, but not that atmospheric and legacy mining sources are always the principal sources of
methylmercury in fish tissue. Also, this Section does not imply that NPDES permittees are never a significant source of mercury.

Table N-7 in Appendix N of the Staff Report, for example, states that 39 percent of analyzed POTWs and 43 percent of analyzed non-POTW and
Federal discharges to all waters exceeded an annual average of 4 ng/L total mercury. Table N-6 states that 8 percent of analyzed POTWs and 29
percent of non-POTW and Federal discharges to all waters exceeded an annual average of 12 ng/L total mercury. Given that some of these
discharges are to unimpaired waters, it is probable that some point-source dischargers are, in fact, a significant or the most significant source of
mercury in some waterbodies.

Commenter states that mercury objectives “should be commensurate with the source and its corresponding mercury loading.” Commenter
misconstrues the meaning of water quality objectives. A numeric water quality objective is the desired concentration or load of a pollutant
acceptable for the waterbody, e.g. a lake or a river, to meet relevant beneficial uses. Water quality objectives are not the concentration or load
of a pollutant acceptable from an anthropogenic discharge. The concentration or load that is appropriate to meet the objective from an
individual source is subject to additional measurements and calculations and adjustments, as detailed in the SIP, and for mercury in these
Provisions, as modified from the SIP in Chapter IV.D.2 of Appendix A.

Finally, should a waterbody still become impaired for mercury, the beneficial uses through the 303(d) process, despite the proposed water
quality objectives as applied to individual discharges, the waterbody would eventually be subject to a total maximum daily load (TMDL). In this
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case, a waste load allocation (WLA) would be applied to point-source discharges, and the WLA for these discharges would be determined by the
proportion of total load of mercury contributed by point source discharges to the waterbody. If the proportion of the load contributed to the
waterbody by point-source discharges is small, then the corresponding WLA would also be small, and the effluent limitations assigned to
discharges from point sources large relative to that of other sources.

In addition, Commenter’s exhortation that “the state should focus more effort, investment, and resources on controlling discharges from non-
point sources such as legacy mining sites” is noted, although given the difficulty of developing new regulatory programs, further elaboration on

how to attain such goals is appreciated.

Also, please see Response to Comment LADWP-5.

Letter: COMMENT Excerpt: 23 Type: Attainability
WSPA2,
Pg7, P2

It is not clear from the Draft Staff Report or Draft Provisions that reasonable achievability of the objectives, or a program for implementation,
has been sufficiently considered by the Board, or will be considered by the Regional Water Boards before designating the new beneficial uses
and associated water quality objectives. WSPA requests that more attention and focus be given to reasonable achievability and implementation
of the objectives prior to designation of any water bodies, and that such achievability analysis and implementation program be specifically
required in accordance with the Water Code §§13050 and 13241(c).

Response: Water Code section 13050 is definitions and not requirements. The commenter does not specify which sub-section of 13050 in
particular the Provisions are in conflict with. Water Code Section 13241(c) states “Water quality conditions that could reasonably be achieved
through the coordinated control of all factors which affect water quality in the area” and is one of six considerations that the Water Boards shall
consider when developing Water Quality Objectives. The staff report in Chapter adequately describes the potential sources of mercury in
Chapter 4 and the reasonably foreseeable methods of compliance in Chapter 7. Chapter 10.1.1 specifically summarizes the requirement of
Water Code section 13241(c) which summarizes the requirements “To achieve the Mercury Water Quality Objectives, the Provisions include
implementation requirements for major surface water discharge types that are regulated by the Water Boards, including: historic mines (Section
6.9), nonpoint sources, wetlands, dredging activities (Section 6.10), storm water (Section 6.11), and municipal and industrial discharges (Section
6.13)” (Staff Report pg. 264). In addition, please see responses to Comments WSPA2-5, 21, and 22.

Letter: | COMMENT Excerpt: 24 Type: Economics
WSPA2,
Pg7, P3

[lll. Arbitrary and capricious to target permitted point source dischargers when objectives will not be achieved through such targeting;
economics not properly considered]
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B. The Board has failed to adequately consider economic factors when setting the objectives

In addition to requiring reasonable achievability of objectives and an implementation program, the Water Code also requires the Board to take
into account “economic considerations” when setting water quality objectives. (Water Code § 13241(d)). This has not been adequately
completed in the Draft Staff Report.

While the Draft Staff Report purports to include the required economic factors analysis in Appendix R, Appendix R entirely omits the most
essential portion of the analysis. When discussing the facility upgrades that will be necessary in order to meet the 1 ng/l objective, Appendix R
states, "WWTPs that need reductions to meet limits corresponding to lower values, such as those derived from the tribal subsistence objective
(1 ng/L) may not be able to do so with tertiary treatment. Due to the limited information on the permittees likely to be subject to this target, this
analysis does not estimate costs for complying with the 1 ng/L target." (Draft Staff Report, Appendix R, p R-46 (emphasis added); see also p R-
50).

Response: Economic Considerations are included in Chapter 10.1.4 of the Staff Report. These considerations support the reasonably
foreseeable methods of compliance discussed in Chapter 7 of the Staff Report and are discussed in detail in Appendix R. The economic analysis
did look at the possibility that all waste treatment facilities may need to upgrade to tertiary treatment with nitrification/denitrification and
implement pollution prevention programs to reduce the inflow of mercury coming into facilities. Data shows that facilities with these systems
can meet an effluent limit of 4 ng/L, on an annual basis. Table N-7 of Appendix N shows that from 2009 to 20015 seventy three percent of all
dischargers, including seventy seven percent of POTWSs were able to achieve an effluent limit of 4 ng/L total mercury. Since many of these POTW
facilities have only secondary treatment the data substantiates the conclusion that an effluent limit of 4 ng/L is achievable with tertiary
treatment. The addition of nitrification/denitrification and pollution prevention programs, as recommended in the Staff Report and considered
in the Economic Analysis, would insure that a facility with tertiary treatment can meet a 4 ng/L effluent limit.

In order for a facility to be subject to an effluent limit of 1 ng/L the facility would need to discharge into a slow moving water body that is not
subject to a TMDL for mercury. As discussed in Section 6.13.3 of the Staff Report, the majority of discharges are to streams and rivers. In
addition, the water body where the discharge occurs would also need to be designated with either the Tribal Subsistence Fishing (T-SUB) or
Subsistence Fishing (SUB) beneficial use. The designation of the water body type (fast moving or slow moving) is up to the discretion of the
Permitting Authority and the designation of waters with either the T-SUB or SUB beneficial uses would occur during a Regional Water Board
action after the beneficial use definitions are approved. Therefore, at the time that the Provisions are adopted no waters will need to meet an
effluent limit of 1 ng/L. It is very speculative to try to determine which, if any, water bodies would be subject to an effluent limit of 1 ng/L. If the
water where the discharge occurs is subject to a TMDL, then the Regional Water Board will do a load allocation and the discharge may not be
subject to an effluent limit of 1 Ng/L if they are not a major contributor of mercury into the water system. In addition, the Mercury Provisions
have a clear policy preference for Regional Water Boards to develop site specific objectives for waters designated with T-SUB or SUB beneficial
uses and to do site specific bioaccumulation factors and those would be subject to a separate economic evaluation. This may result in less
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stringent objectives. For unimpaired waters the Mercury Provisions allow for dilution credits, so the resulting effluent limit may not be nearly as
stringent. If the Permitting Authority determines that a discharger must meet an effluent limit of 1 ng/L the discharger may still apply for and
receive a variance or a compliance schedule. This will allow the discharger time to find cost effective methods to remove mercury from their
effluent.

In Addition, the Provisions have been revised to account for existing TMDLs to allow for effluent limitations to be calculated based on existing
mercury TMDLs and the development fo new mercury TMDLs.

Letter: | COMMENT Excerpt: 25 Type: Economics
WSPA2,
Pg7, P5

Moreover, while the Draft Staff Report assumes, without evidence, that the 4 ng/L limitation is achievable with tertiary treatment, data from the
Central Valley Regional Board (discussed in WSPA’s accompanying technical comments) indicate that tertiary treatment cannot achieve the 4
ng/L limit in all cases. This amounts to an admission that the economic consideration necessary to evaluate the new water quality objectives has
not been done as required by the Water Code. Therefore, the Board must complete an evaluation of economic considerations for all objectives
established in the Draft Provisions.

Response: As discussed in Chapters 6.13.3 and 7.2.7 and Appendix N of the Staff Report, the majority of industrial and wastewater facilities
discharge into flowing waters and would be subject to an effluent limit of 12 ng/L upon adoption of the Provisions. Only about seven percent
discharge into waters that may be classified as slow moving waters and would be subject to an effluent limit of 4 ng/L, upon adoption of the
Provisions and reissuance of their permits. As stated in 7.2.8 of the Staff Report and shown in Table N-7 of Appendix N, about 27 percent of all
facilities failed to meet an effluent limit of 4 ng/L from 2009 to 2015. Chapter 7.2.8 of the Staff Report states that, “Most tertiary plants with
nitrification and denitrification processes have mercury concentrations less than 4 ng/L (annul average) in the effluent because the enhanced
filtration maximizes removal of suspended solids.” This is based on a March 2010 study from the Central Valley Water Board titled, A Review of
Methylmercury and Inorganic Mercury Discharges from NPDES Facilities in California’s Central Valley Staff Report Final. The staff report
concedes that for some facilities pollution prevention programs to reduce mercury in the influent may be needed in addition to tertiary
treatment with nitrification and denitrification to meet an effluent limit of 4 ng/L. The Economic Analysis (Appendix R) analyzed the cost of
upgrading all POTWs to tertiary treatment and enhanced filtration for Industrial discharges in combination with enhanced pollution prevention
programs.

Letter: | COMMENT Excerpt: 26 Type: Economics
WSPA2,
Pg8, P1

Information on which to base the requisite economic analysis is readily available for the types of advanced treatment technologies that would
be necessary to reach the 1 ng/L target. For example, a report titled “Treatment Technology Review and Assessment” prepared by the
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Association of Washington Businesses, Association of Washington Cities, and Washington State Association of Counties in 2013 (Treatment
Technology Report, attached to these comments for incorporation in the record) evaluated advanced treatment processes, specifically
membrane filtration/reverse osmosis (MF/RO) and membrane filtration/granulated activated carbon (MF/GAC). The report found that advanced
treatment processes incur “significant capital and operating costs,” raising the estimated capital cost of treatment from $17 to $29 dollars per
gallon per day of capacity, an over 70% increases in capital costs. (Treatment Technology Report, p. ES-2). In addition, the annual operation and
maintenance costs triple with the addition of advance treatment options, from approximately S5 million to $15 million. (Id.) Use of MF/RO
increases costs from $15-532 million in per gallon day of capacity to $28-560 million in per gallon per day of capacity by requiring larger
aeration basins, additional pumping stations, new membrane facilities, and additional energy and chemical demand. (Treatment Technology
Report, p. 39). Similarly, the use of MF/GAC increases costs from $23-550 million in per gallon per day capacity to $36—-578 million in per gallon
day of capacity due to the larger aeration basins, additional pumping stations, GAC facilities, additional energy demand, GAC media
replacements, and hauling and fees to regenerate GAC off-site. (Treatment Technology Report, p. 40).

Response: No facilities will be required to meet an effluent limit of 1 ng/L upon adoption of the Provisions. As discussed in Chapter 7.2.7 and
Appendix N of the Staff Report only about seven percent of facilities discharge into waters that may be classified as slow moving waters. If in the
future any slow moving waters are designated with either a T-SUB or SUB beneficial use the dischargers have a variety of options to set
appropriate effluent limits. Options include site specific objectives, site specific bioaccumulation factors, and dilution credits. If, in the future any
facilities do need to meet a meet an effluent limit of 1 ng/L the Permitting Authority may develop a TMDL, or approve a compliance schedule or
a variance to allow the facility to find cost effective methods to meet the effluent limit.

Letter: | COMMENT Excerpt: 27 Type: TMDLs
WSPA2,

Pg8, P2

I Impact on TMDLs

A. Contradictory information on Draft Provisions’ impact on TMDLs

The Draft Staff Report and Executive Summary thereof, contain numerous representations and interpretations of the Draft Provisions’ impact on
TMDLs, indicating that the Draft Provisions will not apply to dischargers under TMDLs. For example, in the Executive Summary, the Board states,

The Provisions which modify the SIP are exclusive to reasonable potential analyses and effluent limitations for mercury. These
modifications do not apply to dischargers to waters that have site-specific mercury water quality objectives or to dischargers that
discharge to receiving waters for which a mercury or methylmercury total maximum daily load (TMDL) has been approved.

Executive Summary p. xx, emphasis added. However, other portions of the Draft Staff Report contradict the above statements by indicating that
if one of the new subsistence beneficial uses (T-SUB or SUB) is assigned to a TMDL-regulated water body, the TMDL may be reopened to include
the more stringent subsistence objectives. (Draft Staff Report, p. 156).
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These contradictory statements, at a minimum, need clarification from the Board so the regulated public understands the potential
consequences of this action.

Response: Should a new beneficial use be designated or other new information comes to light, the Regional Board should reopen the TMDL
and revise it to reflect new information. The adopted TMDL Policy and guidance acknowledges that TMDLs use adaptive management and may
require revision when new information is available. However, the implementation provisions contained herein do not supersede existing
TMDLS.

As stated on page 156 of the Staff Report: “If there is an existing TMDL for mercury, the TMDL could be reopened and revised to include the
Subsistence Fishing Water Quality Objective. Additionally, since the subsistence type uses vary by water body, the Regional Water Boards are
encouraged to develop site-specific subsistence water quality objectives at the same time that the beneficial uses are designated. Site-specific
water quality objectives may be adopted with compliance schedules that are longer than normal. The longer compliance schedule could allow
time for facility upgrades, development of TMDLs, or studies to develop a site-specific BAF to implement the subsistence objective.”

Letter: COMMENT Excerpt: 28 Type: TMDLs
WSPA2,
Pg9, P1

If it is in fact the intent of the Board that the Draft Provisions will not supersede a mercury TMDL (as is stated in the Executive Summary), then
this needs to be stated clearly and consistently throughout the Draft Staff Report and Draft Provisions. If this is the intention of the Board, then
WSPA recommends that the Board modify the Draft Provisions, Chapter IV.D.1., as follows:

The implementation provisions of Chapter IV.D shall be implemented through NPDES permits issued pursuant to section 402 of the Clean Water
Act, water quality certifications issued pursuant to section 401 of the Clean Water Act, waste discharge requirements (WDRs), and waivers of
WDRs, where any of the MERCURY WATER QUALITY OBJECTIVES apply. The implementation provisions pertainingte-g-particelarbeneficial-use-do
not apply to dischargers that discharge to receiving waters for which a mercury or methylmercury total maximum daily load (TMDL) is

established pertaining-to-thesame beneficial use-oruses.

Response: TMDLs are established to meet the water quality standards in place at the time of adoption. Therefore if a new beneficial use is
designated to the waterbody the existing TMDL may not be adequate to restore the water body and attain the newly designate beneficial use.
For that reason the provisions cannot provide a blanket exception to all mercury TMDLs. However, the provisions have been modified to
describe when the assumptions of an existing mercury TMDL designed to attain the COMM, WILD, or RARE beneficial uses may be relied upon
when establishing a new TMDL to attain the SUB or T-SUB use and that it may be appropriate to just allow a longer schedule for attainment of
the beneficial uses and not require additional lower waster load allocations or action.
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Letter: WSPA2, Pg9, P2 COMMENT | Excerpt: 29 Type: TMDLs

If, instead, it is the intention of the Board to allow reopening of mercury TMDLs in order to accommodate new objectives associated with the
Draft Provisions, then WSPA urges the Board to reconsider this position. The mercury TMDLs are the result of multi-year, complex processes
that involved consideration of all sources of mercury to the various water body systems. These sources were evaluated for their respective
contributions of mercury and the mitigation measures available to control these contributions. As noted in the San Francisco Bay TMDL, for
example, the industrial and municipal wastewater point source contributions comprise only 1.5 percent of the total mercury contributions to the
system. Therefore, reopening the TMDL for the purpose of amending effluent limitations for individual industrial point sources will not
meaningfully affect mercury concentrations in the system to allow attainment of more stringent objectives, and instead will only serve to disrupt
achievement of the long term goals of the TMDLs that are the result of years of study and negotiation.

Response: Reopening a TMDL isn’t designed to negate the results of multi-year processes but to allow for the evaluation and consideration of
new data, results of special studies, new information, and new technology. The existing impaired waters policy and guidance recognizes the
adaptive management approach to TMDLs and that it may be necessary to reopen or revisit a TMDL if the underlying assumptions of that TMDL
change. A newly designated beneficial use would be a change to the underlying assumptions of an existing TMDL (see
http://waterboards.ca.gov/water_issues/programs/tmdl/docs/iw_policy.pdf and

http://www.waterboards.ca.gov/water _issues/programs/tmdl/docs/iw_guidance.pdf)

Letter: WSPA2, Pg10, P1 | Choose an | Excerpt: 30 Type: UAA
item.

V. Development and implementation of new beneficial uses
A. Use attainability analyses must be required prior to designation of new beneficial uses

WSPA is concerned that the Draft Provisions do not require the Regional Water Boards to conduct a use attainability analysis prior to designating
water bodies with the new T-SUB, SUB, or CUL beneficial uses. This is in conflict with the federal Clean Water Act (CWA), 40 C.F.R. § 131.10(j)(1),
which requires states to conduct a use attainability analysis as described in 40 C.F.R. § 131.10(g) whenever designating uses not specified in
section 101(a)(2) of the CWA. The uses described in section 101(a)(2) of the CWA are colloquially known as the “fishable-swimmable” uses. The
provision sets forth a national goal of attaining water quality “which provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water . ..” 33 U.S.C. § 1251 (a)(2). The T-SUB, SUB, and CUL beneficial uses described in the Draft Staff
Report and Draft Provisions fall outside of these “fishable-swimmable” uses under the CWA, and therefore a use attainability analysis must be
conducted before the State can designate any water bodies as falling under these beneficial uses.

This is particularly important where, as here, the Board has recognized that the objectives associated with the new beneficial uses may be
unattainable, regardless of reductions in point source mercury discharges. (see Draft Staff Report p. 113)
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Response: Please see Responses to Comments CVCWA1-7, 37, and WSPA2-7.

Letter: WSPA2, Pg10, P3 | COMMENT | Excerpt: 31 Type: UAA

Given the challenges associated with the new beneficial uses and objectives, and pursuant to CWA requirements, WSPA requests that the Board
amend the Draft Provisions and Draft Staff Report to provide that use attainability analyses in accordance with 40 C.F.R. § 131.10(g) must be
conducted as a prerequisite to designating any water bodies with the new beneficial uses T-SUB, SUB, and CUL.

Response: Please see Response to Comment WSPA2 -7, CVCWA1-7 and 37.

Letter: WSPA2, Pg10, P3 | COMMENT | Excerpt: 32 | Type: No Guidance

B. Insufficient detail regarding designation of new beneficial uses by Regional Water Boards

WSPA is concerned that the Draft Provisions do not give appropriate guidance to the Regional Water Boards tasked with implementing and
assigning the three new beneficial uses to water bodies in their regions. This lack of guidance may result in a great discrepancy in how the Draft
Provisions are applied in the nine Regions, and could lead to different applications and designations using varying criteria. This will result in great
uncertainty and potential unfairness for the regulated community.

Response: Please see Response to Comment WSPA2-8.

Letter: WSPA2, Pg10, P4 | COMMENT | Excerpt: 33 | Type: No Guidance

The Draft Provisions require only one specific criterion be met before designating a water body with the new T-SUB beneficial use, which is that
a California Native American Tribe must confirm that the designation is appropriate. (Draft Provisions, Chapter Il). There are no criteria built into
the Draft Provisions relating to the other two new beneficial uses (SUB and CUL), or any further criteria relating to the T-SUB use. The Draft Staff
Report provides examples of information the Regional Water Boards may take into consideration when deciding whether to designate a
particular water body, but does not require the Boards look at any or all of the example information before making a decision. (Draft Staff
Report, p. 108)

Response: Please see Response to Comment WSPA2-8. Additionally, please note that a Board must have substantial evidence to designate a
water body and that any designation is subject to a public participation process.

Letter: WSPA2, Pgl1, P1 | COMMENT | Excerpt: 34 | Type: No Guidance

WSPA is concerned that a lack of basic criteria that must be factored into every designating decision will lead to wildly different and
unpredictable results across regions, as well as results that may be politically, rather than scientifically, driven. For example, while the Draft Staff
Report suggests that it “may not be reasonable to designate a beneficial use . . . if only one individual is using the water in a way that would
meet the beneficial use definition,” the Draft Provisions do not prohibit such application. (Draft Staff Report p 109) The Draft Staff Report also
recommends that community consumption studies would preferably be peer reviewed, although this also is not a requirement. (Draft Staff
Report p 108)

Response: Please see Response to Comment WSPA2-8. Since the beneficial uses will likely vary across different regions, the Provisions has a
clear preference for the regional boards to account for regional differences during adoption.
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Letter: WSPA2, Pg11, P2 | COMMENT | Excerpt: 35 Type: No Guidance

In order to avoid vastly different applications of the Draft Provisions and ensure state-wide consistency in implementation, WSPA urges the
Board to adopt clear guidance that the Regional Water Boards must follow when considering evidence regarding water bodies being considered
for these new beneficial use designations.

Response: Please see Response to Comment WSPA2-8.

Letter: WSPA2, Pg11, P3 | COMMENT | Excerpt: 36 | Type: No Guidance

C. Narrative objective for the SUB beneficial use is vague and subject to vast discrepancies in application across the State

WSPA is concerned that the decision to assign a narrative water quality objective to the new SUB beneficial use creates a vague and unworkable
standard that cannot be applied consistently or fairly across the state. As noted in the Draft Staff Report, using a narrative objective is more
flexible and can be easily tailored to a water body (Draft Staff Report p 118); however, this is precisely the downside of a narrative objective as
well, since it provides no guidance or predictability for the regulated public. This problem is compounded by the fact that the Board has not
imposed any guidelines or standards on the type of evidence required before a water body can be designated with the SUB beneficial use. The
Board has not even required there to be a peer-reviewed consumption study conducted for the water body, which should be a bare minimum
standard imposed prior to assigning what could be an extremely restrictive beneficial use and water quality objective.

Response: Please see Response to Comment WSPA2-8. As stated in the Staff Report, the narrative allows objectives to be tailored based on
site-specific data. This approach was recommended during external peer review. Please see also Appendix S, Response to Comment MWB-17.

Letter: WSPA2, Pgl11, P4 | COMMENT | Excerpt: 37 | Type: No Guidance

The Board itself recognizes these risks, stating “[t]he disadvantage is that the objective may be interpreted in different ways, making the
implementation of the objective inconsistent. . . For instance, the objective could be interpreted in eight different ways in eight different
permits, resulting in eight different effluent limitations.” (Draft Staff Report p. 118). WSPA urges the Board to reconsider the narrative objective
for the SUB beneficial use because the uncertainty it holds for the regulated public, as well as the risk of enormously uneven application
amongst dischargers, is not an acceptable regulatory scheme.

Response: Please see Response to Comments WSPA2-8 and WSPA2-36.

Letter: WSPA2, Pg12,P1 | COMMENT | Excerpt: 38 | Type: BU/Designation

VI. Implementation of Draft Provisions
A. Amendment of basin plans should occur before any permit changes

WSPA is concerned that the implementation of the Draft Provisions, and particularly designation of the new beneficial uses, is not being done in
a way consistent with past practices of the Board or Regional Water Boards. In a typical circumstance, the Regional Water Boards would go
through the public process to amend their basin plans to designate the beneficial use attributable to particular water bodies. In this way, the
regulated public would be given notice that certain water quality objectives will apply based on the beneficial uses identified in the basin plan,
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and the public would at that time be able to comment on the designations and participate in the process of identifying and substantiating the
uses. The Draft Staff Report indicates that this orderly and typical process will not necessarily be followed with respect to the new beneficial
uses. Rather, according to the Draft Staff Report, Regional Water Boards can incorporate the subsistence fishing objectives in a permit “prior to
formal designation if the Water Boards determine that tribal subsistence or subsistence fishing is an existing use.” (Draft Staff Report, p. 11).
This permit-by-permit approach denies the public an opportunity to comment on the designation decision, which can have significant
implications for stakeholders.

Response: The Provisions articulates three beneficial use categories pertaining to CUL, T-SUB, and SUB. The Provisions does not propose any
waters be designated. (Provisions, Chapter Il (“A Regional Water Quality Control Board shall use the beneficial uses and abbreviations listed
below; to the extent it defines such activities in a water quality control plan.”).) The Regional Water Board that has jurisdiction over a particular
waterbody is in the best position to make the designations, which is the customary practice of the Regional Water Boards. (Staff Report, Section
6.4.3.) “A Regional Water Board’s waterbody-designation would occur through its basin planning process in accordance with Water Code
sections 13244 (hearing and notice requirements) and 13245 (approval by the State Water Board).” (lbid.; see also Staff Report, App. T.4-T.6
(discussing the manner in which designations would occur.)) The water quality objectives would apply to the beneficial uses for a particular
water body upon such designation. Any permit requirements to implement the subsistence fishing mercury objectives generally would occur
after a Regional Water Board has the ability to evaluate and render decisions on appropriate designations in a basin planning process.

Additionally, Water Code section 13263 requires permits to include requirements that take into consideration the beneficial uses to be
protected. Effluent limitations must be protective of beneficial uses and antidegradation policies, which comprise water quality standards. The
State Water Board has interpreted State Water Board Resolution No. 68-16 to incorporate the federal antidegradation policy and both policies
are applied in individual permitting decisions, including issuance of waste discharge requirements and NPDES permits. Pursuant to the federal
antidegradation policy, “existing uses” must be protected, even if they have not been designated to a specific water quality control plan. (40
C.F.R. § 131.12(a)(1); see 40 C.F.R. § 131.3(e) (defining “existing uses” as “those uses actually attained in the water body on or after November
28, 1975, whether or not they are included in the water quality standards”) (emphasis added).) U.S. EPA considers a use to be “actually
attained” “when the use has actually occurred and the water quality necessary to support the use has been attained” on or after November 28,
1975. (80 Fed. Reg. 51027 (Aug. 21, 2015) (emphasis in original).) As a result, in permit proceedings, beneficial uses that are actually attained
must be protected whether or not the beneficial use is designated in the water quality control plan.

Following U.S. EPA’s guidance, and given the historic nature of mercury contamination in many of the state’s surface waters, a Water Board’s
determination that a subsistence fishing beneficial use is an “existing use” during a permit proceeding (and prior to designation) would be
unlikely in places with legacy mercury pollution, where the water quality to support the use has not been attained on or after November 28,
1975. (See Staff Report, Section 6.4 and 6.4.3-Option 2.) In addition, any consideration of whether a beneficial use (which is not designated in
basin plan) applied to a permit action would necessarily occur during a permitting process that requires notice of a hearing and a comment
period during which interested parties have an opportunity to comment or provide testimony on such application. (Wat. Code, §§ 13167.5,
13377, 13378; 40 CFR §§ 124.10, 124.11, 124.17.)
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Letter: WSPA2, Pg12, P3 ‘ COMMENT | Excerpt: 39 Type: BU/Designation

It [this permit-by-permit system] also places permit holders at a distinct disadvantage and at risk of additional, costly requirements before the
water body has even been formally designated. This is especially true when the evidence required before a water body can be designated for
one of the new beneficial uses is undefined, and no real criteria exist before such a decision can be made. Therefore, WSPA urges the Board to
require amendment of the basin plans prior to any changes to permits are made to incorporate the new water quality objectives associated with
the T-SUB, SUB, or CUL beneficial uses.

Response: Please see Response to Comment WSPA2-38.

Letter: WSPA2, Pg12, P4 | Choose an | Excerpt: 40 Type: Dilution Credits
item.

VII. Elimination of mixing under SIP for non-attainment water bodies

A. Industry will suffer a double hit in a reduction of effluent limitations, combined with disallowance of mixing or dilution factors allowed under
the SIP

WSPA is concerned with what appears to be a severe limitation on dilution credits, and the fact that this limitation appears to be in direct
conflict with the Board’s prior decision in Order WQ 2001-06, in which the Board found that a Section 303(d) listing alone was not a sufficient
basis on which to conclude that a water body lacks assimilative capacity for an impairing pollutant. (Order WQ 2001-06, p 17).

In the Draft Provisions, the Board has expressly disallowed dilution “if the mercury concentration in fish tissue from fish in the receiving water
exceeds the applicable MERCURY WATER QUALITY OBJECTIVES.” (Draft Provisions, p A-11). This restriction is very similar to the automatic
disallowance of dilution credits in the event of a Section 303(d) listing, which was struck down in Order WQ 2001-06. (Order WQ 2001-06, p 17,
20). In that Order, the Board agreed with petitioners that a 303(d)- listing was only suggestive, and not determinative of whether dilution credit
was appropriate. (Order WQ 2001-06, p. 20) The Board stated that “[i]n assessing reasonable potential and developing effluent limitations, the
Regional Water Board must review the available ambient data and base its determinations on this data.” (Order WQ 2001-06, p 20)

The same must be said for the calculation of effluent limitations under the Draft Provisions. That is, the mere fact that the mercury
concentration in fish tissue of fish in the receiving water exceeds the applicable objectives, does not eliminate the need for the Regional Water
Board to assess water quality conditions, and in particular site-specific ambient data, in determining whether dilution credit is appropriate in the
effluent limitation calculation. Given this precedent and prior Board determination, WSPA requests that the Draft Provisions be amended to
remove the blanket prohibition on dilution credit contained in IV.D.2.c.2). (Draft Provisions, Pg. A-11)

Response: Regarding the calculation of effluent limitations, the Provisions (Chapter 1V.D.2.c.2) have been modified to allow the consideration
of other factors as follows “a dilution credit should be denied if the mercury concentration in fish tissue from fish in the receiving water exceeds
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the applicable MERCURY WATER QUALITY OBJECTIVES and other information indicates a lack of assimilative capacity, including the hydraulics of
the water body, potential for bioaccumulation, or other pertinent factors.”

Letter: WSPA2, Pg13, P4 | Choose an Excerpt: 41 Type: SED/CEQA
item.

VIII. Failure to comply with CEQA

The Substitute Environmental Document (SED) portion of the Draft Staff Report purports to analyze the environmental impacts resulting from
reasonably foreseeable means of compliance, as required by the California Environmental Quality Act (CEQA). Even in a programmatic review of
a regulatory action that is intended to benefit the environment, CEQA requires a full and fair evaluation of its potential to result in adverse
environmental side-effects. Such disclosure and analysis is necessary to inform the public, as the basis for informed decision-making, and to
ensure that adverse impacts are reduced to the extent feasible by mitigation measures or alternatives.

In addressing the means of the compliance, the SED refers vaguely to “major facility upgrades” and “additional infrastructure” that will be
needed for at least some number of publicly owned and industrial wastewater treatment facilities to comply with effluent limitations that will
result from the new objectives. (See, e.g., Draft Staff Report, p. 177). Yet the SED fails to provide any description of the type of “major facility
upgrades” that would be necessary.

Response: Please see Response to Comment WSPA2-9.

Letter: WSPA2, Pg13, P4 | COMMENT | Excerpt: 42 | Type: SED/CEQA

For the 12 ng/L effluent limitations associated with the least stringent new objectives, the SED states that it “is anticipated that major facility
upgrades are unnecessary.” (Draft Staff Report, p. 173). However, where major facility upgrades are anticipated to be necessary, to attain the 1
ng/L requirement, no upgrade technology at all is described. (Draft Staff Report, pp. 179-180). Moreover, as noted above and discussed in
WSPA'’s technical comments, data from the Central Valley Regional Board indicate that tertiary treatment cannot achieve the 4 ng/L limit in all
cases. A CEQA document cannot dismiss potentially significant impacts by relying on unsupported and optimistic assumptions.

Response: Please see Response to Comment WSPA2-9.

In addition, Chapter 7 of the State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) describes some of the
additional compliance methods which are also anticipated to be effective, including institutional controls such as mercury minimization
programs, dilution credit programs, and variances if needed. See Sections 7.2.7 through 7.2.10 of the Staff Report. The State Water Board is
not required to engage in speculation or conjecture in order to evaluate site-specific and facility-specific technological approaches, which CEQA
may otherwise require of those agencies that are responsible for complying with the plan or policy when they determine the manner in which
they will comply. (Cal. Code Regs., tit. 14, § 15204, subd. (c)).
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In addition, The Staff Report states “Wastewater treatment plants with tertiary level treatment with nitrification and denitrification likely would
meet any of the water column thresholds discussed in this issue (Central Valley Water Board 2010a).” and the facility that the Central Valley
Water Board noted did not achieve an effluent limit of 4 ng/L, the “Onondaga County WW”, Central Valley Water Board, 2010, does not include
nitrification and denitrification. The Mercury from NPDES Facilities — Final Report (Central Valley Water Board 2010a) in the section describing
variability in effluent limits the Central Valley Water Boards staff “Nitrification and denitrification are incorporated in the activated sludge
process of the SJ/SC WWTP and tertiary filtration is used as well, while neither is used in the Onondaga County WWTP” (Central Valley Water
Board, 2010 pg. 44).” In addition the economic analysis noted that some facilities may need to include pollution prevention (P2) programs “As
discussed below, it is anticipated that permittees which must meet more stringent targets, may feasibly do so through a combination of mercury
P2 programs and tertiary treatment technologies.”

Letter: WSPA2, Pg14, P1 | COMMENT | Excerpt: 43 | Type: SED/CEQA

Thus, the SED cannot assume that tertiary treatment will always suffice to achieve 4 ng/L, and in any case the SED does not claim — nor could it
realistically do so — that tertiary treatment would suffice to achieve 1 ng/L. Yet the SED entirely omits discussion of means of compliance with
the most stringent limits, which logically would be the most energy-intensive and would have the greatest environmental side-effects. This does
not meet CEQA’s mandate to identify and analyze reasonably foreseeable means of compliance with these objectives.

Response: Please see Responses to Comments WSPA2-9 and 42.

In addition, compliance with the most stringent limits is discussed in Chapters 7 and 8 of the Staff Report. Tertiary treatment, along with
additional compliance methodologies such as institutional controls and dilution credits are evaluated. As described, case-by-case evaluation of
objectives and compliance schedules will be also conducted by the appropriate Regional Water Boards, allowing additional flexibility in
approaches for achieving compliance.

Letter: WSPA2, Pgl14, P2 | COMMENT | Excerpt: 44 | Type: SED/CEQA

The SED also relies on there being “relatively few” wastewater/industrial treatment facility upgrades. (See table of impact assessment results for
methods of compliance, Draft Staff Report, p. 193). Elsewhere, however, the SED states that it “is too difficult to anticipate how many faculties
[sic] might need to upgrade as a result of the Subsistence Fishing Water Quality Objective” but goes on to acknowledge that only “27 percent of
facilities statewide are meeting an annual average of 1 ng/L of mercury in their effluent.” (Draft Staff Report, p. 243). CEQA analyses must be
based on substantial evidence, but the evidence of the SED itself does not support reliance on the assumption that the magnitude of impacts
will be limited to those from “relatively few” facility upgrades.

Response: Please see Responses to Comments WSPA2-9 and 42.

In addition, See tables N-6, N-7 and N-8 (Appendix N pg. 11) that summarizes the number of facilities that currently meet the various proposed
water column translators of 12 ng/L, 4 NG/L, and 1 ng/L. The sections of the staff report quoted by the commenter are the summaries of a
detailed analysis in Appendix N. In addition, Section 6.13 of the Staff report states:
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For the 12 ng/L effluent limitation, recent data from discharger self-monitoring reports indicates that about 8 percent of all discharges to
rivers or other flowing waters included in geographic scope of the Provisions exceeded 12 ng/L at least once during 2009 — 2015
(Appendix N). Therefore, of the discharges to rivers or other flowing waters in the geographic scope of the Provisions (about 216
facilities), it is likely that about 8 percent (about 17 facilities) would be issued new requirements for mercury. These facilities would need
to monitor their effluent and ensure their discharge meets the effluent limitation. Some of the facilities that exceeded this threshold only
exceeded it in one or two samples within the past six years, so they may be able to adapt to the threshold without a major facility
upgrade.

For the 4 ng/L effluent limitation, recent data from discharger self-monitoring reports indicates that about 27% of all discharges to
waters included in the geographic scope of the Provisions exceeded 4 ng/L, based on 2009 — 2015 data (Appendix N). There are 29
facilities that discharge to estuaries or bays that may include slow moving waters in the geographic scope of the Provisions. Therefore, of
facilities that discharge to estuaries/slow moving waters (roughly 29 facilities) in the geographic scope of the Provisions, it is likely that
about a third (roughly 10 facilities) would likely need to meet the effluent limitation of 4 ng/L and or make upgrades to the facility. These
numbers are illustrative only. Not all bays and estuaries are slow moving waters.

For the 1 ng/L effluent limitation, recent data from discharger self-monitoring reports indicates that about 73% of all discharges to
waters included in the geographic scope of the Provisions exceeded 1 ng/L, based on 2009 — 2015 data (Appendix N). This data indicates
that there is a good chance that the effluent limitation of 1 ng/L would cause a facility to upgrade. For this effluent limitation to take
effect, the applicable beneficial use of Tribal Subsistence Fishing would need to be designated to a slow moving water body through the
basin plan amendment process. It is unknown where this use may be designated in the future. The Subsistence Fishing Water Quality
Objective, too, could result in effluent limitations of roughly 1 ng/L to 4 ng/L, where the corresponding use might be designated in the
future.

For implementing the effluent limitations for either of the two subsistence fishing water quality objectives (1 to 4 ng/L), it may be
appropriate for a compliance schedule to be issued with the permit if the resulting effluent limitation would require a major
infrastructure upgrade.

Letter: WSPA2, Pg14, P3 | COMMENT | Excerpt: 45 | Type: SED/CEQA

In addition to failing to disclose the nature and extent of necessary facility upgrades, the SED fails to address the reasonably foreseeable

environmental impacts of their operation. Instead, the SED’s analysis is almost entirely limited to the impacts of constructing the unspecified
upgrades. (See, e.g., Draft Staff Report, p. 190: “Upgrades would involve earth moving, construction activities, and heavy vehicle, equipment

use”; see also pp. 202, 219-220). It goes without saying that the upgrades will need to be operated. Indeed, the Draft Staff Report does

acknowledge in a single sentence in the greenhouse gas (GHG) section that “[t]he new facility may require more energy to operate, which could

contribute more greenhouse gas emissions from the power generation, depending on the source of energy.” (Draft Staff Report, p. 220).
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However, having recognized the issue, the SED inexplicably fails to include any further analysis of operational impacts beyond that cursory
sentence, and provides no analysis of any operational impacts for any issue other than GHG.

Response: Additional analysis has been added to the staff report. Please see new section 7.2.7.

Please see Responses to Comments WSPA2-9, 42, and 44. In addition, see page 220 of the Staff Report. Greenhouse gas levels are not expected
to rise significantly since mitigation measures are available to reduce greenhouse gas emissions due to construction, operation, and
maintenance activities. As further explained on Page 222 of the Staff Report, the incorporation of BMPs and compliance with any plans,
amendments, or regulations adopted for the purpose of reducing greenhouse gas emissions, vehicle use or projects undertaken to comply with
the Provisions should reduce the impact on the environment due to greenhouse gas emissions. Section 8.4.7 of the Staff Report provides a
detailed evaluation of the environmental impacts and potential mitigation measures the Provisions may have on greenhouse gas emissions.

Letter: WSPA2, Pg15, P1 | COMMENT | Excerpt: 46 | Type: SED/CEQA.

As noted above, information on which to base such analysis is readily available for the types of advanced treatment technologies that would be
necessary for such upgrades. The Treatment Technology Report demonstrates that operation of these advanced treatment processes has
potentially serious adverse environmental side-effects, including high energy consumption and increased greenhouse gas emissions. (Treatment
Technology Report, p ES-2). Operation of advanced treatment technologies increase electrical energy usage at treatment facilities by a factor of
2.3 to 4.1 over baseline secondary treatment operations. (Treatment Technology Report, p. ES-4). Further, operation of MF/RO and electrical
power sourcing result in direct and indirect greenhouse gas emission increases of at least 50-100% percent above baseline operations. (Id.)
Addition of advanced treatment causes the daily energy demand to rise from a baseline of 10 megawatt hours per day to 22.7 megawatt hours
per day for MF/GAC and 39.7 megawatt hours per day for MF/RO. (Treatment Technology Report, p. 35). The addition of MF/GAC causes
greenhouse gas emissions to rise from under 3,000 megatons of CO2 equivalent per year to just under 5,000 megatons of CO2 equivalent per
year and the addition of MF/RO results in an even more dramatic increase to over 7,000 megatons of CO2 equivalent per year. (Treatment
Technology Report, p. 36).

Response: The 2013 Treatment Technology Review and Assessment report (the Assessment), authored by HDR, Incorporated and provided by
Commenter contains an error in its initial assumptions, and therefore it over-estimate greenhouse gas emissions for a hypothetical WWTP in the
State of Washington and is not appropriate for analysis of POTWSs or point-source industrial dischargers in California.

Assumptions used in assumptions for the Assessment’s calculations are listed on the final page of Appendix B in Table B-1, “Greenhouse Gas
Emission Assumptions”. Here, HDR, Inc. used values for electricity production from the Emissions & Generation Resource Integrated Database —
eGrid WebVersion 1.0 (U.S. EPA, 2007). HDR, Inc. presented greenhouse gas production rate values for electrical Energy Production (i.e., Ibs of
greenhouse gas per gigawatt-hour, lbs/GWh, or Ibs of greenhouse gas per megawatt-hour, Ibs/MWh) that summed to a reported value of 1,336
Ib CO,/MWh, presumably normalized as CO, equivalent. However, upon closer investigation of a more recent document generated by U.S.
EPA’s eGRID program from 2011, “EGRID2010 Version 1.1 — Year 2007 Summary Tables”?, multiple errors in the Commenter’s analysis appear.

The value used in the HDR report for “Sum Energy Production” is 1,336 Ibs/MWHh, but the year for that value is not listed. The EGRID2010
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document, on page 2 gives a national average output rate of 1,299 lbs/MWh for 2007. Therefore, the Assessment begins with a value 2.8%
greater than the national value reported for that year in the later U.S. EPA document.

The HDR report did not present accurate regional data for carbon intensity of electrical generation by using the national average value as a
proxy for Washington state. On the same page of the eGRID 2010 report, a chart shows that the EPA divides the United States into distinct
regions, reflecting regional divisions of the country’s different electrical grids. As visible on the national map on the previously mentioned page,
Washington State is clearly in the NWPP (the Northwest eGRID sub-region of the Western Electricity Coordinating Council). The table directly
above this map indicates that the total output emission rate is 863.36 Ibs/MWh. This value is much lower than the national average for the
same year, possibly because Washington State has the most hydroelectric energy use in the United States, while the national average is more
biased towards higher carbon emissions due to the prevalence of coal-based electrical generation in older power plants throughout the eastern
half of the country. This results in an overestimate of emissions for Washington state by approximately 55%.

Commenter’s assertion is further complicated by the fact that the California sub-region (WECC CAMX), which is a nearly independent electrical
grid, had a reported emissions rate of 683.53 Ibs. CO2 equivalent/MWh in 2007, which is even lower than the value reported for NWPP area.

Finally, since the publication of the EGRID 2010 document, and after the development of the 2013 Assessment, U.S. EPA has released
eGRID2014 (2P¢°¥), Since 2007, the total carbon dioxide equivalent emission rate for the California sub-region had declined further to 570.5
Ib/MWh, an impressive 16% reduction over seven years. This was the second lowest emissions rate in the United States. Estimates presented
by Commenter regarding annual tons of CO, production are therefore over 200% higher than are appropriate for estimating emissions rates for
POTWs in California.

Chapter 7 of the Staff Report describes some of the additional compliance methods which are also anticipated to be effective, including
institutional controls such as mercury minimization programs, dilution credit programs, and variances if needed. The State Water Board is not
required to engage in speculation or conjecture in order to evaluate site-specific and facility-specific technological approaches, which CEQA may
otherwise require of those agencies that are responsible for complying with the plan or policy when they determine the manner in which they
will comply. (Cal. Code Regs., tit. 14, § 15204, subd. (c)).

() https://www.epa.gov/sites/production/files/2015-02/documents/egrid2010vl 1 year07 summarytables.pdf, Accessed March 8, 2017
) https://www.epa.gov/sites/production/files/2017-02/documents/egrid2014 summarytables v2.pdf, Accessed March 20, 2017
Letter: WSPA2, Pg15, P2 | COMMENT | Excerpt: 47 Type: SED/CEQA.

Moreover, the Treatment Technology Report assumed that, to minimize the production of brine, treatment facilities should use zero liquid
discharge (“ZLD”) technology. (Treatment Technology Report, p. at 39.) However, this technology comes at a substantial cost of approximately
$17.50 per gallon per day of ZLD capacity. (Id.) Without the costly ZLD technology, advanced treatment produces a substantial amount of brine.
The highly concentrated brine must be properly disposed of to avoid adverse environmental impacts. Unless properly handled, discharges of
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https://www.epa.gov/sites/production/files/2015-02/documents/egrid2010v1_1_year07_summarytables.pdf
https://www.epa.gov/sites/production/files/2017-02/documents/egrid2014_summarytables_v2.pdf

brine to the environment can have significant impacts on biota and habitat, as the State Water Board is aware, having convened an expert panel
to study “Management of Brine Discharges to Coastal Waters” in 2012. The SED does not evaluate or even mention environmental impacts
associated with producing, managing and disposing of brine or other residuals, either as solid waste or potentially hazardous waste, or impacts
to biological resources from disposal.

Response: Staff reviewed the Treatment Technology Report. Despite flaws mentioned in the Report (See Response to Comment WSPA2-46),
commenter ignores that the best treatment option discussed for mercury alone is membrane filter/ granulated activated carbon.

In addition, Please see Responses to Comments WSPA2-9, 42, and 44.

Letter: WSPA2, Pg15, P3 | Choose an Excerpt: 48 Type: SED/CEQA
item.

Further information is publicly available and could have been considered in the SED from studies of environmental impacts of RO and GAC
technologies in other contexts, such as desalination plants and remediation projects. See, e.g., Tularam and Illahee, Environmental concerns of
desalinating seawater (2007); and He, A Calculation of the Environmental Footprint of a Granular Activated Carbon Regeneration Facility (2012)
(both attached to these comments for incorporation in the record). While some impacts and aspects of such applications of the technology may
not be relevant here, the SED did not even consider any information on such environmental impacts of reasonably foreseeable means of
compliance with the 1 ng/L limit or the 4 ng/L limit. As such, the SED fails as a CEQA informational document.

Response: Please see Responses to Comments WSPA2-9, 42, and 44.

Letter: WSPA2, Pg16, COMMENT Excerpt: 49 Type: SED/CEQA
P1Y

Without adequately evaluating the environmental impacts of treatment facility upgrades, the SED fails to fulfill the basic requirements for a
CEQA document. The fact that the specific choice of technologies that individual POTWs and industrial dischargers may implement is uncertain
at this stage does not mean that the need to implement some technology is speculative.

Response: Please see Responses to Comments WSPA2-9, 42, and 44.

In addition, As described in the Staff Report, “Recent data from discharger self-monitoring reports indicate that about 8 percent of all discharges
to waters included in geographic scope of the Provisions exceeded the 12 ng/L threshold at least once during 2009 — 2015 (Appendix N). Some
of the facilities that exceeded this threshold only exceeded it in one or two years within the past six years, and met the effluent limitations in
other years. Therefore, it is anticipated that these facilities would be able to adapt to the effluent limitation without a major facility upgrade”
(Staff Report, Chapter 7.2.7 pg. 174.) Also see appendix N for a detailed analysis of current performance of dischargers subject to the provisions.

Letter: WSPA2, Pg16, P1 | COMMENT | Excerpt: 50 | Type: SED/CEQA

Even in a programmatic analysis, environmental consequences of adopting the Draft Provisions that are reasonably foreseeable at the time of
their adoption are ripe for CEQA review and cannot be deferred further to the future project level.

Response: Please see Responses to Comments WSPA2-9, 42, 44, and 49.
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Letter: WSPA2, Pg16, P1 | COMMENT Excerpt: 51 Type: SED/CEQA

The Draft Provisions constitute a commitment to implementation which must be carried out. Since they will be mandatory, other alternatives
that could avoid or reduce such impacts will be rendered legally infeasible and precluded from consideration in future project level CEQA
reviews. Since the addition of this information will necessarily reveal new or more severe environmental impacts from the operation of facility
upgrades than those now discussed in the SED, the SED must be revised and recirculated to allow additional comment on such impacts.

Response: Please see responses to WSPA2-41, 42, and 49.

Additionally, recirculation of the environmental document is required when “new significant information” is added to the Staff Report after
public notice of the Staff Report. Although the Staff Report has been revised after public notice was provided, the revisions do not amount to
“significant new information” as defined by California Code of Regulations, title 14, section 15088.5, and recirculation of the revised Staff Report
is not required.

Letter: WSPA2, Pg17, P1 | NOT Excerpt: 52 Type: Summary
COMMENT

[The following comments were prepared for Western States Petroleum Association by Susan Paulsen, Ph.D., from Exponent.]

This technical memorandum summarizes Exponent’s comments on the State Water Resources Control Board’s (Board’s) proposed “Part 2 of the
Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California — Tribal and Subsistence Fishing Beneficial Uses
and Mercury Provisions” (Mercury Provisions), which was released for public review on January 3, 2017.1 Our comments fall into seven
categories that may be summarized as follows:

1. Point source discharges subject to individual NPDES permits (e.g., industrial discharges) are small relative to other mercury sources; imposing
stringent numeric effluent limitations will have little or no discernible effect on mercury concentrations in fish and the environment.

2. The proposed effluent limitations for non-stormwater individual NPDES dischargers may not be attainable (especially 1 ng/L).

3. Consistent with Board precedent, dilution credits and mixing zones should be allowed, if warranted by site-specific conditions, for NPDES
discharges containing mercury.

4. Unless significant changes are made to the Mercury Provisions, the State Board should also implement a variance policy because, in many
cases, the proposed water quality objectives will be unattainable.

5. Mercury concentrations in many of the state’s water bodies have exceeded the proposed objectives for decades or longer. As such, certain
beneficial uses are not existing uses as defined by the Clean Water Act. The proposed Mercury Provisions should be modified to provide
guidance regarding implementation measures and time schedules for “goal uses.”
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6. The proposed fish tissue objectives for the protection of human health and wildlife are likely too conservative, and the proposed water
column targets are flawed. Neither the objectives nor the targets should be adopted at this time.

7. The implementation program in the State’s proposed policy should be modified to focus on implementation actions that will lead to
reductions in mercury in the state’s waters and fish.

A detailed explanation of these comments is included below.

Response: Comment noted.

Letter: WSPA2, Pg18, P1 | COMMENT | Excerpt: 53 | Type: Too Stringent

1. Point source discharges subject to individual NPDES permits (e.g., industrial discharges) are small relative to other mercury source;,
imposing stringent numeric effluent limitations will have little or no discernible effect on mercury concentrations in fish and the
environment.

In Appendix N of the Mercury Provisions, the Board presents source analysis data for the 14 existing mercury-related TMDLs in the state. (2)
Only three of the mercury TMDLs for these water bodies list wastewater and industrial discharges as sources of mercury, and only two of them
(for the Delta and San Francisco Bay) include a quantitative source analysis. (3) Appendix N indicates that wastewater and industrial discharges
constitute 4% of methylmercury discharged to the Delta and 1.5% of total mercury discharged to San Francisco Bay. (4) Sources related to
historical mining (tributaries and water body sediments) account for 93% and 82% of mercury in the Delta and San Francisco Bay, respectively,
while atmospheric deposition (direct deposition and urban stormwater generated by mercury-laden precipitation) accounts for 15% of mercury
in San Francisco Bay.

(2) Appendix N. Wastewater and Industrial Discharges. Pp. N-14 to N-15. Note that Figure 3-1 (p. 33) of the Staff Report shows a map of mercury
impaired waters on the 2012 303(d) list, which includes many more water bodies than those for which mercury TMDLs have already been
developed.

(3) Appendix N, p. N-14

(4) Appendix N, p. N-15

Response: The commenter incorrectly conflates the requirements of a TMDL with the function of a water quality objective. TMDLs are
designed to identify all dischargers into an impaired waterbody, to quantify the loads and to assign load reduction in order to meet a water
quality standard, including taking into account natural sources and a margin of safety. There is no requirement to do the same when developing
a water quality objective. The information in the Staff Report on existing mercury TMDLs was used to illustrate control programs that have
already been adopted for impaired waters. The San Francisco Bay and the Delta were particularly impacted by the mercury mining and the gold
mining in the Coast Ranges and the gold fields in the Sierra Nevada mountains. Many parts of California are not impacted by such large legacy
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loads. Inthose places, point source dischargers may be a significant load. Appendix N.2.1 states “From the estimates in Table N-11,
atmospheric deposition is not a major source of mercury. In the Sacramento-San Joaquin Delta TMDL, municipal wastewater is more significant
than atmospheric deposition. If this information is used to extrapolate relative source contribution to the state as a whole, then for any
watershed without historic gold or mercury mining, wastewater and industrial dischargers can be a significant source of mercury.”

The information on existing mercury listed-waters does include those for which a TMDL is not yet developed. Nothing in these provisions
necessarily exempts the Water Boards from developing future mercury TMDLs for the impaired waters. When those TMDLs are developed
watershed specific implementation programs will be developed which may supersede all or part of the Provisions. At such time site-specific
objectives, compliance schedules, and assigned loads will be applicable to the water.

Letter: WSPA2, Pg18, P2 | COMMENT | Excerpt: 54 | Type: Too Stringent

The Staff Report indicates that historical mining, natural soils, and direct deposition are “significant” and “major” sources of mercury.5 The Staff
Report notes that “the median and average mercury concentrations in rain in California were 6 ng/L and 12 ng/L” and “the 99.8th percentile of
mercury concentrations in rain in the United States was 174 ng/L.” (6,7) Thus, a significant fraction of rain samples in California would have
concentrations higher than the proposed effluent limitations (explained below) for point source discharges. The Staff Report also indicates that
“[m]ercury deposition from atmospheric emissions is thought to be the major source of mercury in some Southern California lakes and
reservoirs (U.S. EPA 2012, Tetra Tech 2008).” (8) Finally, the Staff Report states, “[m]unicipal wastewater treatment plants are generally a
relatively minor source of mercury to the environment compared to other sources. Wastewater treatment plants already remove most of the
mercury from the effluent.” (9)

Thus, data from the Mercury Provisions indicate that wastewater and industrial NPDES dischargers contribute little mercury to affected water
bodies relative to other sources, suggesting that tight limitations on mercury from point sources will not result in significant reductions in
environmental mercury concentrations.

Response: While the Staff Report section 4.5.1 shows that there is a range of mercury concentrations in rain the level of mercury in surface
waters and while the background levels of mercury in some of California’s waters are elevated the concentration of mercury in surface water is
lower than the water column targets (See table 4-1). “The average total mercury concentration in surface waters from 2004 to 2012 was 4.7
ng/L” and the median was 2.0 ng/L total mercury (Pg. 152) The information in the Staff Report supports that wastewater treatment plants can
reliably meet the 12 ng/L limit using current technology. The staff report in Appendix N, Table N-6 shows that for all POTWs for which there is
mercury data only 3% are exceeding an average of 12 ng/L of mercury and if all point source discharges are included then 12% would exceed
and average of 12 ng/L. This analysis did not take into account the ability to include missing zones which could make the percentage of
dischargers not meeting 12 ng/L even lower. The bioaccumulation studies, both the national data as well as the California data indicate a water
column concentration greater than 12 could lead, in itself, to fish tissue exceedances. Appendix | has an extensive discussion on the derivation
of water column targets designed to meet the fish tissue objectives and summarizes the studies and recommendation on Pg. I-13, “Using both
California and U.S. EPA BAFs, the water column target based on rivers and streams would be 0.3 ng/L total methylmercury or 12 ng/L total
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mercury (Table I-4 and Section I.3). Since most discharges flow into rivers, streams or creeks, this would be the water column target applicable
for most discharges. Discharges to lakes and reservoirs would almost entirely be addressed by a separate project, but could be calculated on a
case-by case basis until the project is adopted. For slow moving waters, such as a bay or estuary that has slow moving water or a marsh, then a
different water column translation would be needed. Site-specific information or the water column target from the combined U.S. EPA BAF (0.1
ng/L total methylmercury, or 4 ng/L total mercury) would be used for such situations. The advantage of this option is that most dischargers are
not subject to requirements that may be over stringent, since most discharges flow into rivers, stream, or creeks. The other advantage is that
the water column target for rivers, which would be most wildly used, is well supported by both national and California data.” The provisions
allow a broad suite of actions for determing site specific water column translators for determining effluent limits using a linear regression
analysis or other peer reviewed model. Finally the provisions have been modified to clarify when it would be appropriate to use the
assumptions of an existing TMDL to derive waste load allocations when new beneficial uses are designated and when a new TMDL could be
developed. See Section D.2.C.lI

Letter: WSPA2, Pg18, P3 | NOT Excerpt: 55 Type: Restatement
COMMENT

(5) The Staff Report notes that “elevated mercury concentrations in present-day mine impacted waters and sediments indicate that hundreds to
thousands of pounds of mercury remain at each of the many sites affected by hydraulic mining.” (Staff Report at p. 47) The Staff Report also
notes, “The Coast Ranges are naturally high in mercury... The soils in these areas that are naturally enriched with mercury erode, contributing to
the mercury load in waterways... The mercury from mine waste, naturally enriched soils, and geothermal springs is a major source of mercury in
the Coast Ranges, the Sierra Nevada Mountains, and also downstream in the Sacramento/San Joaquin Delta and San Francisco Bay.” (Staff
Report at p. 49) And finally, the Staff Report finds that “direct deposition of mercury to water bodies (vs. deposition on land upstream) has been
found to be very important in determining mercury levels in fish. Harris and colleagues applied isotopically labeled mercury (as HgNO3) to a lake
and the surrounding watershed. Essentially all of the increase in methylmercury in fish after 3 years was due to the mercury deposited directly
to the lake surface... Furthermore, the results could suggest that controlling emissions that are deposited directly on the water surface may have
a rapid effect (few years) on mercury level in fish (Harris et al. 2007).” (Staff Report at p. 50)

Response: Comment noted.

Letter: WSPA2, Pg19, P1 | COMMENT | Excerpt: 56 | Type: Economics

Further, the costs of imposing these requirements on industrial dischargers are not considered, nor are the “water quality conditions that could
reasonably be achieved through the coordinated control of all factors which affect water quality in the area,” as required by Section 13241 of
the California Water Code.

Response: The potential costs to industrial facilities are considered in the Economic Analysis, Appendix R of the Staff Report. See page 52 and
Exhibit 18 of Appendix R for a discussion of the potential costs to industrial facilities.
Chapter 4.4 of the Staff Report discusses the various sources of mercury and Chapter 7.2 considers and discusses the water quality conditions,
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related to mercury that could reasonably be achieved through the coordinated control of all factors that affect water quality.

Letter: WSPA2, Pg19, P2 | Choose an Excerpt: 57 Type: Attainability
item.

2. The proposed effluent limitations for non-stormwater individual NPDES dischargers may not be attainable (especially 1 ng/L).

As discussed in Section 2 of the Staff Report, the proposed water quality objectives for mercury are expressed as fish tissue concentrations.
These fish tissue concentrations are “translated” into water column concentrations that are proposed to be used to evaluate “reasonable
potential” and to derive effluent limitations applicable to point source discharges. The water column concentrations and their proposed
applicability to various WQOs and kinds of water bodies are summarized in Table 2.

The Staff Report asserts that the proposed 12 ng/L effluent limitation “is achievable” with existing secondary wastewater treatment technology
and (possibly) a mercury source control/minimization program. (10) However, according to a recent study by HDR, typical mercury
concentrations after secondary treatment range from 10 to 50 ng/L in industrial discharges. (11) The report does not examine the factors
responsible for the variability in mercury concentrations in treated industrial effluent, though it likely depends in part on influent mercury
concentrations. HDR’s data suggest that some NPDES dischargers will not be able to meet the 12 ng/L effluent limitation with secondary
treatment and/or a source control/minimization program.

[For Table 1, see original letter, page 20.]

Response: The Staff Report and the Economics Analysis acknowledge that not all secondary dischargers meet 12 ng/L currently and may have
to upgrade to tertiary treatment. There is insufficient information to account for the variability in the concentration on mercury in industrial
dischargers. As noted by the commenter it is likely due, at least in part, to influent concentrations. In addition, please see Appendix N.

Letter: WSPA2, Pg20, P2 | COMMENT | Excerpt: 58 | Type: Attainability

The Staff Report also asserts that the proposed 4 ng/L effluent limitation is achievable with tertiary treatment that includes
nitrification/denitrification, but not with secondary treatment.12 Data from the Central Valley Regional Board indicate that tertiary wastewater
treatment can reduce mercury concentrations to 4 ng/L or below in at least some cases, but not in every case. For example, on average the San
Jose/Santa Clara WWTP achieves a mercury concentration of 4 ng/L limitation using tertiary treatment, (13) while the Onondaga County WWTP
does not. (14) Thus, it is likely that some dischargers already employing tertiary treatment will not be able to meet the 4 ng/L water column
concentration.

(13) Central Valley Water Board, 2010. A review of methylmercury and inorganic mercury discharges from NPDES facilities in California’s Central
Valley Staff Report Final. March 2010. Rancho Cordova, CA. Table 2, p. 57.
(14) Central Valley Water Board, 2010. Table 5, p. 58.
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Response: The Staff Report states “Wastewater treatment plants with tertiary level treatment with nitrification and denitrification likely would
meet any of the water column thresholds discussed in this issue (Central Valley Water Board 2010a).” and the facility, the “Onondaga County
WW?” the commenter noted, from the reference sited, Central Valley Water Board, 2010, does not include nitrification and denitrification. The
Mercury from NPDES Facilities — Final Report (Central Valley Water Board 2010a) in the section describing variability in effluent limits the Central
Valley Water Boards staff “Nitrification and denitrification are incorporated in the activated sludge process of the SJ/SC WWTP and tertiary
filtration is used as well, while neither is used in the Onondaga County WWTP” (Central Valley Water Board, 2010 pg. 44).” In addition the
economic analysis noted that some facilities may need to include pollution prevention (P2) programs “As discussed below, it is anticipated that
permittees which must meet more stringent targets, may feasibly do so through a combination of mercury P2 programs and tertiary treatment
technologies.”

Letter: WSPA2, Pg20, P3 | COMMENT | Excerpt: 59 | Type: Attainability

In contrast with the 12 ng/L and 4 ng/L effluent limitations, the 1 ng/L effluent limitation proposed for slow-moving water bodies with a Tribal
Subsistence Fishing designation is likely to be unachievable without extraordinary treatment upgrades and expenditures for most NPDES
dischargers.

Response: Please see Response to Comment WSPA2-48.

Additionally, as noted in the Staff Report on page 155, “About 7 percent of discharges within the geographic scope of the Provisions flow into
water bodies that are estuaries, sloughs, or wetlands, while 10 percent of discharges are to bays (Appendix N). Slower moving waters may
experience higher rates of mercury methylation and bioaccumulation. For estuaries, there are no established BAFs. Some estuaries may
experience flushing and the translation for the rivers BAF may be the most appropriate value to use. On the other hand, some estuaries may be
enclosed and more stagnant, and the U.S. EPA BAFs for lakes may be more appropriate. Due to the uncertainties surrounding an appropriate
number for estuaries, the draft national BAF that combined lakes and rivers data was used to derive a water column translation for slow-flowing
estuaries and bays (Appendix 1), and the resulting effluent limitation is 4 ng/L. These receiving waters were classified as “slow moving water
bodies” in the Provisions for permitting. Professional judgment of the permit writer and site-specific information is needed to asses if the
receiving water type would best be categorized as “slow moving” or “flowing” as listed in Table 1 as described here.

Letter: WSPA2, Pg20, P3 | COMMENT | Excerpt: 60 | Type: Attainability

The treatment processes that would be needed to meet a concentration limit of 1 ng/L are not disclosed in the Staff Report. The Staff Report
indicates that the 1 ng/L effluent limitation may be unachievable for NPDES dischargers not already achieving it (i.e., 73% of such dischargers
according to Board data). (15) The Staff Report suggests no treatment methods for NPDES dischargers to meet the 1 ng/L effluent limitation.
Instead, the Staff Report states, “the Water Boards may use compliance schedules, site-specific objectives (with extended compliance
schedules), TMDLs, or variances if the [1 ng/L] effluent limitation is unachievable.” (16)

(15) Staff Report at p. 180: “Based on statewide monitoring data for all facilities that may be impacted by the Provisions, it is estimated that
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eight facilities would not meet the new effluent limits for the [T-SUB] water quality objective in flowing water bodies and will have to undergo a
major treatment plant upgrade if they are designated with the T-SUB beneficial use in the future.” And from the Staff Report at p. 182: “Recent
data from discharger self-monitoring reports indicates [sic] that about 73 percent of all discharges to waters include in the geographic scope of
the Provisions exceeded 1 ng/L, based on 2009-2015 data.”

(16) Staff Report at p. 183.

Response: Please see Response to Comment WSPA2-48.

Letter: WSPA2, Pg21, P1 | COMMENT | Excerpt: 61 | Type: Attainability

HDR'’s review of treatment technologies states, “[t]here is limited information available about achieving ultralow effluent mercury
concentrations near the 5 ng/L range.” (17) The treatment process that appears most likely to be able to meet the proposed 1 ng/L effluent
limitation is advanced treatment employing microfiltration and reverse osmosis (MF/RO), and then only under optimal conditions where input
concentrations are low. (18)

(17) HDR, 2013, p. 12.
(18) HDR, 2013, p. 13.

Response: The Staff Report shows that, using current treatment process approximately 75% of POTWs and 50% of industrial facilities would
currently meet an effluent limit based on 4 ng/L (see Appendix N). The Staff Report and the economic analysis acknowledges that meeting an
effluent limit of 1 ng/L would be difficult using current technology. However, at this time no waters are designated for T-SUB or SUB that would
require the imposition of such limits. At the time slow moving waters are designated, the Water Boards may include site specific objectives,
which is the clear preference in the Provisions, and may include compliance schedules or variance.” Additionally, the provisions allow a broad
suite of actions for determine site specific water column translators for determining effluent limits using a linear regression analysis or other
peer reviewed model. Finally the provisions have been modified to clarify when it would be appropriate to use the assumptions of an existing
TMDL to derive waste load allocations when new beneficial uses are designated and when a new TMDL could be developed which could
alleviate the need to set point source limits based on 1 ng/L. See Section D.2.C.lII

Letter: WSPA2, Pg21, P1 | COMMENT | Excerpt: 62 | Type: Attainability

Under these circumstances, HDR found that dischargers could achieve mercury effluent concentration in the range of 1.2 to 3 ng/L. (19)
However, this level of treatment and the associated substantial additional expenditures are not disclosed or examined in the Staff Report.

Response: Under current and foreseeable future conditions the majority of facilities would not need to meet an effluent limit less than 4 ng/L
and most would need to meet a limit based on 12 ng/L. Since the beneficial uses that could, in slow moving water bodies, require a limit less
than 4 ng/L have not been designated it was not possible to do a detailed analysis. However, the Staff Report does acknowledge that
compliance schedules, variances, or other tools would be needed should such water column translators be used in the future. See Response to
comment WSPA2-24 regarding the disclosure and examination of “substantial additional expenditures” in the Staff Report.

Letter: WSPA2, Pg21, P2 ‘ COMMENT | Excerpt: 63 | Type: Economics

Appendix R of the Staff Report estimates the cost of upgrades from secondary to tertiary wastewater treatment that would be required by the
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policy to be in the range of $9-15 million/year over 20 years. Exponent believes this range significantly underestimates upgrade costs. For
example, Sacramento Regional San—a POTW with a design flow rate of 181 million gallons per day (mgd)—is currently upgrading from
secondary to tertiary treatment at a capital cost of approximately $2 billion and S50 million/year in operation and maintenance (0&M)
thereafter. (20) These estimates for a single plant surpass the Appendix R total estimate for all plant upgrades in the state.

(19) HDR, 2013, pp. 13-14
(20) Data accessed February 8, 2017, from http://www.regionalsan.com/echowater-project.

Response: As noted in the comment, the Sacramento Regional Waste Water Treatment Plant (WWTP) is permitted to discharge up to 181
million gallons per day (MGD). Given the facility’s large size, it is not a good model to use to estimate costs for upgrades to other facilities. In
addition, the costs for upgrading the Sacramento Regional WWTP itself should not be included in the costs for upgrading from secondary to
tertiary treatment because the Sacramento Regional WWTP is constructing the upgrades and will complete that project with or without the
requirements in the Provisions.

A review of permitted waste water treatment facilities in California shows that there are fourteen facilities in California, including the
Sacramento Regional WWTP, that are permitted to discharge 50 MGD or greater into inland surface waters, enclosed bays, or estuaries. As
mentioned, the Sacramento Regional WWTP is currently in the process of upgrading to tertiary treatment. Eight of the other facilities that are
permitted to discharge 50 MGD or greater have already upgraded their facilities to tertiary treatment. The remaining five facilities discharge into
waters covered by the San Francisco Bay TMDL. Since the Provisions will not supersede existing TMDLs and the TMDL specifies the mercury
loads for dischargers the Provisions will not require these facilities to upgrade to tertiary treatment. Therefore, no large facilities that are
comparable to the Sacramento Regional WWTP would be required to upgrade to tertiary treatment to meet the effluent limits in the Provisions.
The Economic Analysis (Appendix R of the Staff Report) includes an analysis of all facilities that currently have secondary treatment and may
upgrade to tertiary treatment to meet the effluent limits in the Provisions.

Letter: WSPA2, Pg21, P3 ‘ COMMENT | Excerpt: 64 | Type: Economics

Given advanced treatment (e.g., MF/RO) will be necessary to achieve the 1 ng/L limitation, costs will be far higher. HDR suggests that the capital
cost of upgrading a plant from secondary to advanced treatment (MF/RO) would be about $15-5162 per gallon per day (gpd) of treatment
capacity, depending on the size of the plant to be upgraded, (21) or one to two order of magnitude higher than the Appendix R estimate of
$1.14 per gpd to upgrade to tertiary treatment. (22) Clearly, the costs required to upgrade a treatment plant to advanced treatment will exceed
the costs to upgrade to tertiary treatment, such that the costs of implementing the SWRCB's proposal will be far greater than disclosed in the
Staff Report.

Response: As noted in the Provisions, an effluent limit of 1 ng/L would only be required for dischargers into slow moving waters that are
designated with the T-SUB beneficial use. Since no waters are currently designated with the T-SUB beneficial use, an effluent limit of 1 ng/L will
not apply to any waters upon adoption of the Provisions. Table N-3a in Appendix N of the Staff Report shows that only seven percent of
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wastewater and industrial discharges are into waters such as estuaries, sloughs, wetlands, tidal prisms, ponds, and marshes, waters that are
likely to be designated by the Permitting Authority as “slow-moving” waters. Therefore only a small portion of dischargers may be subject to an
effluent limit at some point in the future. In addition, if in the future any slow moving waters are designated with either a T-SUB or SUB
beneficial use the dischargers have a variety of options to set appropriate effluent limits. Options include site-specific objectives, site-specific
bioaccumulation factors, and dilution credits. The Provisions has also been modified to allow Regional Water Boards the discretion to conduct a
load assessment to assign appropriate effluent limits, even without a TMDL. If, in the future any facilities do need to meet an effluent limit of 1
ng/L the Permitting Authority may approve a compliance schedule or a variance to allow the facility to find cost effective methods to meet the
effluent limit.

Letter: WSPA2, Pg22, P1 | COMMENT | Excerpt: 65 | Type: Economics

Although the Staff Report presents some analysis of anticipated costs for wastewater treatment plants, the Staff Report does not appear to
include any discussion of the control measures or costs that may be required for industrial facilities with individual permits to meet the
proposed effluent limitations. (23)

(23) Staff Report Appendix R, R-23.

Response: A thorough discussion of the treatment options and costs for wastewater treatment plants is included in the Economic Analysis,
Appendix R of the Staff Report. See pages 42 through 48 of Appendix R and Exhibits 15 and 16 of Appendix R.

Letter: WSPA2, Pg22, P1 ‘ COMMENT | Excerpt: 66 | Type: Economics

For facilities regulated under the industrial general permit (IGP), the Staff Report states that existing control measures may not be sufficient to
meet the proposed revised Numeric Action Limits (NALs) (24) but does not analyze the treatment processes that could be employed to meet the
NALs, and does not discuss the associated costs.

(24) Appendix R, R-40.

Response: The proposed NAL is not an effluent limit, water quality objective, or receiving water limit and exceedance of the NAL is not in and
of itself a permit violation. The existing control measures at some industrial stormwater facilities may not be enough to meet the NAL therefore
requiring additional control measures or changes to existing control measure (i.e. sweeping 2 times/day instead of 1 time). If the NAL is
exceeded, dischargers are then required to perform Exceedance Response Actions (ERAs) which allow for options. A discharger can make a
claim (with supporting evidence) that the pollutant is from a non-industrial source, natural background, or they can make the claim that they are
implementing the Best Available Technology Economically Achievable (BAT) for the mercury in their stormwater discharges.

Letter: WSPA2, Pg22, P2 ‘ COMMENT | Excerpt: 67 | Type: Dilution Credits

3. Consistent with Board precedent, dilution credits and mixing zones should be allowed, if warranted by site-specific conditions, for NPDES
discharges containing mercury.

The draft Staff Report states in parts that the Regional Boards have discretion to grant dilution credits and/or mixing zones in NPDES permits for
discharges containing mercury. For example, the Staff Report states, “Water Boards have the discretion to allow dilution credits where
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appropriate.” (25) The Staff Report discusses the permissibility of dilution credits most frequently when acknowledging the difficulty that NPDES
dischargers may have attaining proposed mercury effluent limitations. For example, in discussing the difficulty of meeting the proposed 1 ng/L
effluent limitation for mercury-containing discharges to slow-moving waters designated as supporting the Tribal Subsistence Fishing beneficial
use (T-SUB), the Staff Report states, “However, if the Water Board exercises its discretion to allow dilution credits, the objective would be much
more achievable.” (26)

However, at other points the Staff Report indicates that dilution credits will not be allowed under most circumstances. The Staff Report indicates
that dilution credits will not be allowed for water bodies that are included on the list of impaired waters (303(d) list) for mercury.( 27)

Response: Dilution credits are available where the receiving water still has assimilative capacity with the objective, however if a waterbody is
on the list of impaired waters, it would be indicative that it no longer has assimilative capacity for that mercury objective, and under such
circumstance, dilution credit would not be available because there would no longer be assimilative capacity, but this decision would need to be
based on site-specific fish tissue data of the applicable receiving water. The Staff Report is simply identifying all the situations that may apply,
those when dilution credit may be available and be granted and those when it is not available and can’t be granted, and the discretion that the
Regional Boards have to consider dilution. In addition, the Provisions (Chapter 1V.D.1) specifies that the implementation provisions including
calculation of effluent limits do not apply to discharges that discharge to receiving waters for which a mercury of methylmercury TMDL is
already established for the same beneficial use or water quality objective under evaluation, which could also apply to waterbodies that are in
the 303(d) list. Also, Please see Response to Comment WSPA2-40

Letter: WSPA2, Pg22, P3 | COMMENT | Excerpt: 68 | Type: Dilution Credits

SWRCB Staff also indicated at the January 9th, 2017, workshop that dilution credits and mixing zones would not be allowed in NPDES permits for
water bodies that are impaired for mercury. The Staff Report also indicates that the following language would be included in Chapter IV of the
ISWEBE Plan (the Implementation Chapter): “Dilution shall be prohibited if the mercury concentration in fish tissue from fish in the receiving
water exceeds the applicable MERCURY WATER QUALITY OBJECTIVES.” (28) Presumably, this prohibition would apply regardless of whether a
water body is on the 303(d) list of impaired waters for mercury.

(25) Staff Report, p. 10.

(26) Staff Report, p. 180. See also a similar statement on p. 182.

(27) “...the Water Boards have the discretion to allow dilution credits in waters that currently meet the applicable water quality standards...,” (at
p. 174) and “if the Water Boards exercise discretion to allow dilution credits in waters achieving the applicable water quality standard(s), the
effluent limitations would be much more achievable” (at p. 177) (emphasis added).

(28) Staff Report at p. 304; capitals in original.

Response: The Provisions (Chapter IV.D.2.c.2) specifies that dilution credits are prohibited if the mercury concentration in fish tissue from fish in
the receiving water exceeds the applicable fish tissue mercury water quality objective, and does not automatically prohibit dilution if a
waterbody is in the 303(d) list. However, if a waterbody where a facility discharges is on the 303(d) list, then this means that there could be site-
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specific data that indicates the fish tissue mercury objective is exceeded and thus the prohibition would apply. Now on the other hand, if a
waterbody where a facility discharges is not on the 303(d) list then site-specific data would be needed to determine if the water quality
objective is exceeded or not and based on the results, dilution can be granted or prohibited. This decision would be left to the discretion of the
Regional Board upon obtaining site-specific data on fish tissue. Therefore, the prohibition does not just apply regardless whether a waterbody is
on the 303(d) list or not. The prohibition applies based on site-specific data that demonstrates the mercury fish tissue objective is exceeded. In
addition, waterbodies that are on the 303(d) list may also have a TMDL in place for the same beneficial use or water quality objective under
evaluation, and if so, the proposed mercury Provisions would not apply and instead, discharges into those waterbodies would need to comply
with the adopted TMDL requirements.

Letter: WSPA2, Pg23, P1 | COMMENT | Excerpt: 69 | Type: Dilution Credits

The Board'’s position that dilution credits will not be allowed in water bodies that are impaired for mercury appears to contradict precedential
Board Orders, including Order 2001-06. The Board issued Order 2001-06 after its review of petitions filed regarding two NPDES permits issued by
the San Francisco Bay Regional Water Quality Control Board (SF Board). The permits regulated industrial discharges from two refineries that
discharge to Suisun Bay and San Pablo Bay, on either side of the Carquinez Strait. In the initial NPDES permits, the SF Board did not allow mixing
zones or dilution credits when it calculated effluent limitations for the discharges, asserting that since both Suisun Bay and San Pablo Bay were
on the 303(d) list for several bioaccumulative toxic pollutants, the receiving waters did not have assimilative capacity for those pollutants, and
thus dilution credits should not be allowed in the calculation of effluent limitations.

However, upon review the State Board found that, in fact, dilution credits should be allowed in these cases. The Board’s decision was based, in
part, on a study by Flow Science Incorporated (Flow Science) that demonstrated the large amounts of dilution available in the receiving waters
due to the large daily tidal flows into and out of the Delta via Carquinez Strait. (29) Flow Science concluded that tidal flushing in this region of
the Bay-Delta system is substantial, (30) and that far-field long-term average dilution of discharges at these locations was roughly 3,000:1. Flow
Science also concluded that “[e]ven for the bioaccumulative pollutants of dioxin, PCBs, 4,4- DDE, and dieldrin, there is no evidence that indicates
that discharges from the [refinery] diffuser are in any way responsible for elevated concentrations in receiving waters, sediments, or biota.
Similarly, there is no evidence ... that enforcing the effluent limits proposed in the tentative order for these constituents would result in any
discernible decrease in concentrations of these constituents in receiving waters, sediments, or biota. Any decision to set effluent limits of these
constituents as proposed in the tentative order cannot be justified on scientific mass balance principles... these arguments also lead to the
conclusion that there is no scientific reason for denying a dilution credit for these pollutants.”

Following its review, the State Board remanded the two permits to the SF Board for appropriate revision. The summary for Order 2001-06 states
that “A Regional Water Quality Control Board (Regional Water Board) cannot rely solely on a Section 303(d) listing as the basis for concluding
that a receiving water lacks assimilative capacity for an impairing pollutant. Rather, the Regional Water Board must base assimilative capacity
determinations on the relevant water quality-related data.” (31) As the information supporting Order 2001-06 suggests, relevant water quality-
related data include the dilution available for the discharge, whether the discharge makes a significant contribution of pollutants to the receiving
water relative to other sources (e.g., non-point sources), and whether or not effluent limitations would affect concentrations in the receiving
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water, sediments, or biota in a significant way.

Given precedential Order 2001-06, the Board may not rely solely on a Section 303(d) listing to determine assimilative capacity and the
permissibility of a dilution credit. The proposed Mercury Provisions should be revised to require the consideration of site-specific information
and to allow dilution credits in cases where a discharge is minor relative to other sources, and where effluent limitations would not have a
significant effect on receiving water, sediment, or fish tissue concentrations.

(29) Flow Science (2001). Comments on proposed tentative order renewing NPDES Permit CAO005789 NPDES SUPPORT PERMIT CA0005789
CONTRACT NO. RB 0101-12. Letter from Susan C. Paulsen to Kevin Buchan, Western States Petroleum Association. October 31.

(30) Although these discharges are to an estuary/enclosed bay system, the receiving water at the discharge locations is not “slow moving” and
significant dilution is available. The State Board should provide additional guidance regarding the site-specific assessment of whether a discharge
is to a “slow moving” or “flowing” water body.

(31) Summary for Board water quality Order 2001-06, accessed February 9, 2017, at
http://www.waterboards.ca.gov/board_decisions/adopted_orders/water_quality/wgo01.shtml.

Response: Please see Response to Comment WSPA2-40.

Letter: WSPA2, Pg24, P2 | COMMENT | Excerpt: 70 | Type: Variance Policy

4. Unless significant changes are made to the Mercury Provisions, the State Board should also implement a variance policy because, in many
cases, the proposed water quality objectives will be unattainable.

On August 21, 2015, U.S. EPA published water quality standards regulation (80 FR 51010), which includes water quality standards variances (40
CFR § 131.14). This regulation authorizes states to implement variances in cases where the highest attainable condition of the receiving water
does not meet the applicable water quality standard. In such cases, the variance becomes the water quality standard used by permitting
authorities in generating effluent limitations for discharges regulated by NPDES permits.

Given that the proposed Mercury Provisions, as currently written, require mercury effluent limitations that are likely unattainable for certain
dischargers and water bodies (see below), the use of variances by Regional Boards is necessary to prevent chronic violation of permit terms and
inordinate penalties associated with such violation. Although the State Water Board has proposed a statewide Variance Policy in association
with its adoption of water quality standards for bacteria, there is currently no established statewide mechanism for water quality standards
variances; only the Central Valley Regional Board has adopted a variance for salinity. 32 As discussed throughout these comments, Exponent
recommends that the proposed Mercury Provisions be modified so that effluent limitations are not required when they would not produce a
discernible reduction in mercury concentrations in receiving waters or fish tissue. However, if the State Board elects not to make these changes,
the State Board should adopt a statewide variance policy concurrently with the Mercury Provisions.
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Response: Please see Responses to Comment WSPA2-12. Under current federal regulations the state does not need to adopt a variance policy
prior to developing a variance. A Water Board could apply to U.S. EPA for a variance following current federal regulations.

Letter: WSPA2, Pg24, P4 | COMMENT | Excerpt: 71 | Type: BU/Designation

5. Mercury concentrations in many of the state’s water bodies have exceeded the proposed objectives for decades or longer. As such, certain
beneficial uses are not existing uses as defined by the Clean Water Act. The proposed Mercury Provisions should be modified to provide
guidance regarding implementation measures and time schedules for “goal uses.”

The Clean Water Act defines an existing use such that it requires both (1) that the activity has occurred since November 28, 1975, and (2) that
the water quality has been sufficient to support the beneficial use since that date. State Board staff confirmed that the State Board interprets
existing uses using this definition, and that by this definition, many “existing uses” designated in the State’s Basin Plans are not existing uses as
defined by the Clean Water Act; State Board staff also clarified that the water boards have the discretion to allow longer compliance schedules
for past, present, or probable future beneficial uses as designated pursuant to the requirements of the Porter-Cologne Act (California Water
Code). (33)

(33) AttheJanuary 9, 2017, State Board workshop on the proposed Mercury Provisions, Rik Rasmussen stated that “if they call it an existing use
in the basin plan, it’s not necessarily an existing use under federal law, it’s subject to refinement... There’s nothing to prevent the water boards,
if they designate a beneficial use as a probable future beneficial use, to either (a) have a different water quality objective as they do it, or (b)

have a longer implementation schedule and say ‘hey, it’s a probable future use, we don’t expect this to be met for 50 years’.” (Transcribed from
video of the January 9, 2017 workshop.)

Response: Please see Responses to Comments WSPA2-8, and 13.

Letter: WSPA2, Pg25, P1 | COMMENT | Excerpt: 72 | Type: No Guidance

Although the Staff Report states that “beneficial uses may be designated as a goal use (or probable future use in PorterCologne parlance) where
neither the water quality is currently being attained or the use is actually occurring, but there is evidence to indicate that the use would be a
probable future use,”(34) the Staff Report does not discuss the additional implementation options that should be available for uses that are
“goal uses” as opposed to existing uses under the Clean Water Act.

Response: Please see Response to Comments WSPA2-8, and 13.

Letter: WSPA2, Pg25, P2 | COMMENT | Excerpt: 73 | Type: BU/Designation

As noted in the Staff Report, mercury concentrations in many of the state’s water bodies have been affected since well before November 28,
1975, by a range of sources, including historic mining, atmospheric deposition, natural geology. Historic mining activity, in particular, has
affected many of the region’s water bodies since approximately the mid-1850s. (35) For this reason, concentrations of mercury in fish tissue
have exceeded the proposed tissue concentrations for the commercial and sportfishing (COMM), subsistence (SUB), and tribal subsistence (T-
SUB) beneficial uses in much of the state for more than one hundred years. Thus, in many cases these beneficial uses cannot be considered to
be beneficial uses under the Clean Water Act, and extended compliance schedules, plus other implementation mechanisms as discussed in these
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comments, should be considered by the State Board.

Response: Please see Response to Comment WSPA2-8. The Provisions and Staff Report Section 10.4 provide a description of implementation
plans.

Letter: WSPA2, Pg25, P3 ‘ COMMENT | Excerpt: 74 Type: No Guidance

Exponent respectfully suggests that the Staff Report and Mercury Provisions should be revised to provide guidance on the designation of
proposed beneficial uses, and to identify and provide guidance on the range of implementation actions that will be necessary to achieve
meaningful reductions in mercury concentrations in the state’s waters and fish.

Response: Comment noted. Please see Response to Comment WSPA2-8.

Letter: WSPA2, Pg25, P4 | COMMENT Excerpt: 75 Type: Too Stringent

6. The proposed fish tissue objectives for the protection of human health and wildlife are likely too conservative, and the proposed water
column targets are flawed. Neither the objectives nor the targets should be adopted at this time.

The proposed fish tissue objectives for the protection of human health were derived based on multiple conservative assumptions about
exposure and toxicity that compound to make the objectives unreasonably low. For example, the proposed fish tissue concentrations for COMM
and T-SUB were derived using EPA’s old default average body weight value (70 kg) (36), rather than the revised default average body weight (80
kg) used in a later document. (37) Using the old body weight (70 kg) rather than the revised default weight (80 kg) drives down the fish tissue
concentration. EPA has used the new default body weight (80 kg) to revise human health criteria for several chemicals, (38) but not for
methylmercury.

Response: The staff report in Appendix H documents the options and calculations of the Human Health objective. The objectives were derived
using California specific fish consumption information. As the commenter noted U.S. EPA has not revised the criteria using a different body
weight. However, should the Water Board propose a less stringent objective in TL4 fish than the proposed 0.2 ng/L objective, such an objective
would not be protective of fish and dependent wildlife; and as such, an additional objective would be required for the protection of wildlife in
TL4 dominated waters. See Staff Report Chapter 6.8.2 for a discussion of the need for wildlife specific objectives if the objectives for human
related beneficial uses are not protective of wildlife. The objectives where subjected to external peer review. The peer reviewers note that
there is additional information that the reference dose used in the calculation could be lower based on additional research “Given the FTC
equation, the water quality objective will increase or decrease as the RfD increases or decreases, respectively. While the lower US EPA RfD will
result in a more protective FTC, the draft report could acknowledge the uncertainty and variability in determining the RfD and how this would
influence the water quality objective.” Given the possible lower RfD and the protection of wildlife the objective was set at a reasonably
protective level.
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Letter: WSPA2, Pg26, P1 | COMMENT Excerpt: 76 | Type: Too Stringent

The fish tissue objectives derived for the protection of wildlife are also likely overly conservative. For example, interspecies and NOAEL-to-LOAEL
(39) uncertainty factors were applied by USFWS to derive the avian reference dose of 0.021 mg/kg/day used in computing the proposed wildlife
objectives. (40) However, a critical review paper by Fuchsman et al. (2017) suggests that the reference dose of 0.021 mg/kg/day may be too
conservative. (41) Based on the current literature, Fuchsman et al. propose values between 0.05 mg/kg/day to 0.5 mg/kg/day on a dose basis as
suitable for risk assessment. These values are two to 20 times higher than the proposed reference dose, resulting in unreasonably low fish tissue
objectives.

Response: The external peer review suggested the opposite. That looking at the range of possible avian RfDs the wildlife objectives may be
under protective but agreed with staff’s ultimate choice and rational for choosing them. Dr. Marc Sanheimrich did an extensive review of avian
reference doses and concluded, “Using the alternative RfDs presented in USFWS (2003) indicates that the water quality objective of 0.2 mg/kg in
TL4 fish may not be protective of all species. The Draft Report Appendix K (pages K-26 and K-27) makes a logical argument why the alternative
RfDs were not used and acknowledges points of uncertainty that suggest a less stringent or more stringent objective. In particular, the
acknowledgement and discussion of the limitations and sources of uncertainty in the calculations is a strength of the Draft Report and supports
the readers’ assumption that best professional judgement was used in selecting UFs to calculate RfDs.” (Appendix S-16).

Letter: WSPA2, Pg26, P2 ‘ COMMENT | Excerpt: 77 | Type: Too Stringent

Finally, the proposed water column concentration targets (noted above: 12 ng/L, 4 ng/L, and 1 ng/L) were derived using a methodology that is
flawed in several ways. Most importantly, the concentration targets were derived using inappropriate bioaccumulation factors (BAFs). Board
Staff used two national BAFs to calculate mercury water concentration targets for every water body in California. National BAFs are calculated as
the geometric mean of field-measured BAFs obtained from published literature, (42) and range over two to three orders of magnitude due to
variability between the many different regions and water bodies. As this broad range suggests, BAFs are site-specific; there is potential for
mercury methylation and bioaccumulation to vary significantly from location to location and over time (seasonally). Even within California,
conditions vary considerably between regions. As a result, national or statewide default values are likely to be inaccurate on a site-specific basis.

Response: Commenter is arguing for developing BAFs for every waterbody in the state which the Provisions allows. However, absent the
resources to develop site-specific bioaccumulations factors, Staff used a combination of both national and California specific data to develop the
values used in the Provisions.

Letter: WSPA2, Pg26, P3 ‘ COMMENT | Excerpt: 78 | Type: Too Stringent

Given the overly conservative and flawed nature of the proposed fish tissue objectives and water column targets, neither set of numbers should
be adopted at this time.

Response: The rationale for the development of the objectives and the water column translators is extensively documented in the Staff Report
and particularly in Appendices H, I J, Kand L. In addition, the objectives and the water column translators were subject to independent peer
review which generally concurred with the recommendation and methodologies in the Staff Report and Provisions.

Letter: WSPA2, Pg27, P1 ‘ COMMENT | Excerpt: 79 | Type: Focus on other Hg sources

7. The implementation program in the State’s proposed policy should be modified to focus on implementation actions that will lead to
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meaningful reductions in mercury in the state’s waters and fish.

As detailed throughout these comments and as acknowledged in the Staff Report, non-point sources (including historical mines, atmospheric
deposition, and mercury in natural soil and sediments) are the primary sources of mercury in the State’s waters and in fish. For this reason,
controls on point sources are not expected to result in a meaningful difference in mercury concentrations in most water bodies. Despite this
fact, the proposed Mercury Provisions focus almost exclusively on implementation measures for point sources.

Response: The program of implementation is for the entire state of California which includes large areas outside of the historic gold and
mercury mining sites where the majority of the impaired waters exist. The implementation measures include reasonable control of all sources
of mercury and such coordinated control is necessary to ensure that the objectives continue to be met where they are currently met. The use of
sediments controls as a primary method for controlling pother, particularly non-point sources of mercury was peer-reviewed and the peer
reviewers generally agreed with the approach and such controls are required as part of the Provisions, and in many cases are already being
implemented. “The focus on sediment and erosion control in the Storm Water Discharges section of the draft amendment, with a particular
emphasis on control measures in areas where soils are naturally rich in mercury or have a history of mining activity, is appropriate.” (Pg. S-10)
The Provisions includes specific recommendations for point sources to inform permit writers who must perform reasonable potential analysis
and develop permit limits to comply with federal regulations. The Staff Report and Provisions acknowledge the importance of watershed-
specific implementation, particularly in impaired waters.

Letter: WSPA2, Pg27, P2 | COMMENT | Excerpt: 80 | Type: Effluent Limits

Although the proposed Mercury Provisions include language stating that the permitting authority is authorized to exempt certain dischargers
from some or all of the provisions of the policy if the discharge is found to be “insignificant (de minimis),”(43) it appears that this provision
would have very limited application and that stringent mercury effluent limitations would be required for almost all NPDES permits. As noted
above, the proposed effluent limitations will be difficult to achieve and are likely to require significant expenditures of resources by NPDES
permittees, particularly POTWs and industrial dischargers. Also as noted in Comment 6, the method used in the Staff Report to calculate water
column targets from tissue objectives (i.e., the use of national BAFs) does not recognize the complex and site-specific behavior of mercury in the
environment, and is likely to lead to effluent limitations that are not appropriate in specific water bodies.

Response: Although the Provisions would require most non-stormwater NPDES permitted dischargers to conduct a reasonable potential
analysis in accordance with Chapter IV.D.2.c. of the Provisions, it is anticipated that the vast majority of non-stormwater NPDES discharges will
not have reasonable potential to cause or contribute to an exceedance of the Provisions. As discussed in Chapter 6.13.3 and Appendix N of the
Staff Report, data from 2009 through 2015 indicates that only about eight percent of all dischargers to rivers and flowing waters exceeded an
effluent limit of 12 ng/L total mercury at least once during that period. In addition, the Staff Report states, “Some of these facilities that
exceeded the threshold only exceeded it in one or two samples within the past six years, so they may be able to adapt to the threshold without
a major facility upgrade.” Since the effluent limit is based on an annual average, rather than a single exceedance, very few facilities would
demonstrate a reasonable potential. Those demonstrating reasonable potential could likely achieve the effluent limit of 12 ng/L without the
need for major facility upgrades.
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For discharges into slow-moving waterbodies, reasonable potential analysis would be based on an effluent limit of 4 ng/L. The 2009 through
2015 self-monitoring report discussed in Section 6.13.3 and included in Appendix N showed that only about twenty seven percent of all
dischargers to waters exceeded an effluent limit of 4 ng/L during that period. This indicates that even the greater majority of dischargers into
slow-moving waters are not anticipated to demonstrate reasonable potential. Some dischargers may need to install end of the pipe filtration
systems or upgrade to tertiary treatment. These costs are considered in Appendix R of the Staff Report (the Economic Analysis).

Chapter IV.D.2.b. of the Provisions does allow the Regional Water Boards to develop a site-specific BAF. Requirements for developing a site-
specific BAF are included in that chapter in the Provisions.

Letter: WSPA2, Pg27, P3 | COMMENT | Excerpt: 81 | Type: Variance Policy

For point sources, the State Board should consider developing alternatives to effluent limitations for mercury. If effluent limitations continue to
be required, the State Board should adopt, concurrently, a statewide Variance Policy (44) to be implemented where water quality standards
cannot be achieved within a reasonable timeframe.

(44) We recognize and appreciate that the State Board is in the process of developing a statewide Variance Policy, as noticed on January 13,
2017. However, this policy is scheduled to be adopted after the Mercury Provisions and is being adopted in the context of water quality
objectives for indicator bacteria. A Variance Policy is needed with the Mercury Provisions as currently proposed, because the effluent limitations
identified in the draft policy are likely not achievable, and will likely not result in meaningful reductions in mercury in the environment.

Response: Please see Response to Comment WSPA2-12. In addition to the use of variances the Provisions allows the use of dilution credits,
site-specific water column translators, and TMDL derived effluent limits which may also aid in complying with effluent limits derived from the
mercury water quality objectives.

Letter: WSPA2, Pg27, P3 | COMMENT | Excerpt: 82 | Type: No Guidance

Consistent with the State Board’s Order No. 2001-006, site-specific factors should be assessed in determining both the need for effluent
limitations and the methods by which those limitations, if needed, should be calculated. The State Board should develop guidance on the
following:

esite-specific information that should be used to assess whether point source controls will have a significant impact on mercury

concentrations in water and fish

¢ the information that should be used to determine if a discharge is to “slow moving” waters

ethe use of mixing zones and dilution credits (see also Comment 1)

eclear guidance regarding the distinction between existing and “goal” uses, and the implementation measures that would apply to each (see

Comment 3)

ethe use of extended compliance schedules for “goal uses.”

Response: Please see Response to Comment WSPA2-13.

Letter: WSPA2, Pg28, P1 ‘ COMMENT | Excerpt: 83 | Type: Focus on other sources of Hg
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Exponent respectfully suggests that the State Board’s proposed Mercury Provisions offer an opportunity to identify and implement alternative
measures for mercury control. Alternative measures should be investigated and discussed in public workshops prior to adoption of the proposed
Provisions, and offer the best (perhaps the only) chance to achieve meaningful reductions in mercury concentrations in the environment.
Alternative implementation measures that should be considered include, but are not limited to:

¢ a program for trading or offsets

¢ a “water funds” approach to regional or watershed-based mercury control measures

* engaging other state agencies in efforts to control non-point sources (e.g., engaging the Air Resources Board in efforts to control
atmospheric sources of mercury)

¢ programs to address non-point sources.

The most effective approaches to mercury control will be those that identify implementation actions for the primary sources of mercury. The
implementation measures currently identified in the proposed Mercury Provisions do not effectively target these primary sources, and the
State’s proposed Mercury Provisions should be revised accordingly.

Response: Suggestions for alternative measures of mercury control are appreciated. Focused remediation of primary sources of mercury might
reduce downstream loads and fish tissue concentrations of mercury over time. However, in some cases discharges from point sources are
significant sources of mercury, and can be the primary source of mercury in water, especially effluent dominated waters. Suggestions such as
those put forth by Commenter cannot be developed within the timeframe of this rulemaking or within the context of the need of the Water
Boards to fulfil legal obligations to protect human health and wildlife from mercury under existing laws.

The idea of a “program for trading or offsets” is intriguing, given the successful implementation of large water pollution control trading systems
in the Great Lakes Restoration Initiative and through mechanisms included in U.S. EPA’s Chesapeake Bay TMDL. However, the watersheds for
which these programs have been developed are different from and much larger in scope and scale than those in California, and at present have
significant federal resources for their implementation. Furthermore these programs have been developed over the course of many years to
control water column concentrations of nutrient pollution in water, which is a very different type of pollutant than mercury/methylmercury in
fish tissue. Commenter does not explain how “a program for trading or offsets” would be structured or would be implemented. Similarly,
Commenter does not explain what a “water funds approach” is or how such an approach would be structured or implemented in the context of
mercury contamination in fish tissue in California.

Commenter does not explain what “engaging” means in the context of reducing mercury concentrations in the environment, or how engaging
other agencies would produce effective approaches to controlling non-point sources of mercury.

The Provisions already addresses non-point sources in Chapter IV.D.5. This is a modification of an existing regulatory program, but it is still a
“program”. In areas such as non-point source controls there are no additional tools needed to control mercury into the waters. Chapter 7.1.3 of
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| the Staff Report discusses the efficacy of sediment control in reducing mercury loading to water.
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CIEAEtAI1

Author: Brandi Brown et al. Title: Tribal Councilmember Organization(s): California Indian Environmental Alliance, Cortina Rancheria,
Kletsel Dehe Band of Wintun Indians; the Karuk Tribe, Redwood Valley Band of Pomo Indians; Sherwood Valley Tribal Environmental Program;
the California Indian Environmental Alliance; Klamath Riverkeeper; Environmental Justice Coalition for Water; the Wishtoyo Foundation, and the
Wishtoyo Foundation’s Ventura Coastkeeper Program

Address: 3250 Road, Redwood Valley, CA 95470 Interest Group: CATribes
Date: 2/17/2017

Contact person: Brandi Brown & 8 more Phone: Click here to enter text. E-mail: Click here to enter text.

Letter: CIEAEtAIL, Pg1, P1 | NOT COMMENT | Excerpt: 1 | Type: Greet/Ending

On behalf of the Cortina Rancheria, Kletsel Dehe Band of Wintun Indians; the Karuk Tribe, Redwood Valley Band of Pomo Indians; Sherwood
Valley Tribal Environmental Program; the California Indian Environmental Alliance; Klamath Riverkeeper; Environmental Justice Coalition for
Water; the Wishtoyo Foundation, and the Wishtoyo Foundation’s Ventura Coastkeeper Program we thank you for this opportunity to comment
on the SWRCB Proposed Inland Surface Waters, Enclosed Bays & Estuaries Plan for Tribal, Tribal Cultural & Subsistence Fishing Beneficial Uses
and Statewide Mercury Water Quality Objectives. For ease of reference we subsequently refer to it, the Draft Staff Report, the Substitute
Environmental Documentation and the Provisions within it as the Plan.

We wish to extend our gratitude to the SWRCB staff for their detailed analysis and dedication in the completion of this Plan and for guidance on
consistency language of the beneficial uses categories pertaining to tribal traditional and cultural uses, tribal subsistence fishing, and subsistence
fishing by other cultures or individuals.

It is encouraging that the SWRCB recognizes these uses explicitly at this time as this action will allow the Board to consider the uses of California
Tribes and non-Tribal subsistence fishing communities when guiding water quality in the state of California. This is especially important while
setting these Statewide Mercury Water Quality Objectives and will be in future SWRCB programs and regulatory efforts.

The legacy of Mercury in California land and waters is a reminder of the genocidal policies promulgated and carried out during the Gold Rush by
local state and federal governments. The continuance of California Indian Peoples is a testimony to their strength, resiliency and their 2 inherent
responsibility to protect the environment that sustains their Peoples and all living things. When addressing the toxicity that persists from this
era, it is only fitting that the health and cultural continuance of California Indian Tribes and Tribal members be upheld. We thank the Board for
including Tribal beneficial uses in the Plan.
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In order to assist in the success of this Plan and efforts that will stem from it, we respectfully submit the following comments and
recommendations to the proposed Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California
— Tribal and Subsistence Fishing Beneficial Uses and Mercury Provisions:

Response: Thank you for your support. Comment noted.

Letter: CIEAEtAIL, Pg2, P6 | NOT COMMENT | Excerpt: 2 | Type: BU/Designation

Continued inclusion of CUL, T-SUB and SUB

As you know Porter Cologne requires consideration of several factors, including: past, present, and probable future beneficial uses of water,
environmental characteristics of the hydrographic unit at issue, water quality conditions that could reasonably be achieved, and economic
considerations. ((Wat. Code § 13241, subds. (a)- (d).) Tribal Cultural and Subsistence Fishing beneficial uses predate the United States
Government, the State of California, the Clean Water Act and the Porter-Cologne Water Quality Control Act. It is fitting that these be recognized
and that they be part of current and future regional and state Water Board considerations.

Because the presence of mercury in California Waters negatively affects the ability of California Indian Tribes to practice their culture and to eat
traditional foods, it is clear that the inclusion of Tribal considerations in this Plan is appropriate. Without such inclusion any Water Quality
Objectives or resulting actions to reduce toxicity would be incomplete.

The SWRCB staff are to be commended in their assistance to CA Tribes and the environmental justice community in the creation of the three
proposed beneficial uses definitions. Staff provided input in order to maintain clarity and provide consistency with other state adopted beneficial
use definitions.

Over a four year period CIEA worked with over 20 California Tribes to develop and seek consensus on the beneficial use definitions for California
Tribes namely “tribal traditional and cultural uses” and “tribal subsistence fishing” in order that they could be applied statewide. Definition
development began with the language first adopted by Region 1, and for four years CIEA worked to revise these with Tribal representatives and
staff at Tribal meetings in North, Central and Southern California. California Tribes provided Tribal Resolutions in support of two reiterations of
these definitions. SWRCB staff made additional changes in the Plan which unfortunately changed these definitions as follows:

Response: Comment noted.

Letter: CIEAEtAIL, Pg2, COMMENT Excerpt: 3 Type: BU/Designation
P10

In the definition of Tribal Tradition and Culture (CUL) the intent is that California Tribes will affirm what cultural activities are eligible under this
definition, with each Tribe speaking on their own behalf to reveal culturally sensitive information by choice. Historically, Tribal cultures have
been misappropriated and misinterpreted by outside entities. The removed phrase “as affirmed by California Native American Tribe(s),” was
originally included by Tribes to ensure that the Tribes retain and share knowledge as it is appropriate and that misinformation is not provided by
outside entities.
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In the Plan staff revised definition of Tribal Subsistence Fishing (T-Sub) to include a qualifying standard of “minimal,” which we note may be
interpreted to mean that only the minimum amount of sustenance will be protected. Tribes instead previously chose the word “fundamental”
purposely to mean that sustenance is essential and necessary to the health and continuance of the Tribe.

Recommendations:

e |ssue D. 6.4.3, We are in support of Option 2. Yes, the beneficial uses for tribal traditional and cultural, tribal subsistence fishing, and
subsistence fishing be established as beneficial uses

e That the Plan continue to include the three proposed beneficial use definitions: Tribal Tradition and Culture (CUL), Tribal Subsistence Fishing
(T-SUB), and Subsistence Fishing by other communities or individuals (SUB), and that the adoption of the Plan not be delayed unnecessarily.

o That the definitions be revised in the following manner in order to return them to their original meaning and intent:

Tribal Tradition and Culture (CUL): Uses of water that support the cultural, spiritual, ceremonial, or traditional rights or lifeways of California
Native American Tribes, including, but not limited to: navigation, ceremonies, or fishing, gathering, or consumption of natural aquatic resources,
including fish, shellfish, vegetation, and materials, [as affirmed by California Native American Tribe(s).]

Tribal Subsistence Fishing (T-SUB): Uses of water involving the non-commercial catching or gathering of natural aquatic resources, including fish
and shellfish, for consumption by individuals, households, or communities of California Native American Tribes to meet minimal [fundamental]
needs for sustenance.

Response: We appreciate the Tribes’ support in establishing the Tribal Tradition and Culture, Tribal Subsistence Fishing, and Subsistence Fishing
beneficial uses. Board staff will continue to recommend that the State Water Board adopt these beneficial uses as part of the proposed
Provisions.

While the phrase “as affirmed by California Native American Tribe(s)” has been removed from the language in the definition (because such
affirmation does not accurately comprise a part of the definition). Instead, the direction that a tribe affirm the designation is located in the
introductory language in Beneficial Uses (Chapter Il) of the Provisions, which statesThat directive has the same intention and effect as the phrase
that was removed from the Tribal Tradition and Culture beneficial use definition except that the directive applies to the CUL beneficial use and
the T-SUB beneficial use to recognize that tribes have the knowledge of where such uses occur as compared to other parties. Because the
directive would be contained in a statewide water quality control plan, that directive would govern the application of the two tribal beneficial
uses upon the uses being incorporated into a Regional Water Board'’s basin plan.

Secondly, the qualifier term, "minimal," has been removed from the definitions for T-SUB and SUB in the Provisions.

Letter: CIEAEtAIL, Pgd, | COMMENT | Excerpt: 4 | Type: Human Activities
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P15

Bioavailability of Mercury
We appreciate the level of detail that SWRCB has provided regarding the fate, transport and bioaccumulative nature of mercury in the Staff
Report and provide the following recommendation to strengthen and provide clarity to this information in section 4.4.8.

Recommendation:
e That the Plan include contemporary human activities that affect the included Water Quality Objectives. These include dredging for increased
reservoirs storage capacity, for navigation and as part of mining operations, including small scale gold mining operations.

Response: Section 4.4.8 of the Staff Report is focused on the difference in the bioavailability of inorganic mercury and sources of inorganic
mercury as opposed to methylmercury and direct sources of methylmercury. Dredging activities are discussed in greater detail in Sections 7.2.3
and 6.10 of the Staff Report. Section 7.2.3 of the Staff Report goes into greater detail regarding dredging activities and discusses the concern
that dredging activities, even those that remove some mercury from the environment, also released some mercury trapped in the sediments.
The mercury released into a waterbody is more readily methylated. Section 6.10 of the Staff Report discusses the options to address dredging
activities. Under the Board staff recommended option, contemporary dredging and fill activities would continue to comply with Clean Water Act
section 401 and 404 requirements and dredging activates not subject to federal regulation would continue to be required to comply with
existing Porter-Cologne Act waste discharge requirements.

Letter: CIEAEtAIL, Pg4, COMMENT Excerpt: 5 Type: Objectives/other contaminants
P17

Current and Future Use of the Beneficial Use Provisions:

Page xvii of the Executive Summary states that “the implementation provisions do not apply to discharges to receiving waters for which a
mercury total maximum daily load is established.” This sentence appears to lead to the future application of the Water Quality Objectives
(WQOs) established by this Plan and applicability of the Provisions to currently established TMDLs by use of the word “is.”

Page xviii states that associated mercury WQOs related to subsistence beneficial uses (T-SUB and SUB) should not be limited to the pollutant
mercury. We thank SWRCB staff for their recognition that additional WQOs for other pollutants could be adopted as they are needed to protect
these beneficial uses.

Recommendations:

e That the WQOs established within the Provisions of this Plan be used as a baseline to not only update existing mercury TMDLs, but also to
create future mercury TMDLs and to complete associated regional basin plan amendments.

e That the Plan reiterate the adaptive nature of TMDLs, basin plan amendments and other applicable regulatory programs, early and often
beginning in the Executive Summary and throughout the Plan so that as new information and technologies are available each region can
attain more protective standards to bring the WQOs closer to protecting CA Tribal members at preferred historical rates.

e That this forward thinking sentiment also be extended explicitly in the Plan to the continued application of the Tribal Cultural beneficial use.
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Response: Future TMDLs will be developed to attain designated uses at the time they are developed. Should a water body for which an
existing TMDL be designated with a new beneficial use, such as T-SUB, SUB, or CUL the Water Boards will need to evaluate whether the existing
TMDL will be sufficient to attain any water quality objectives associated with any new beneficial use designations.

The Provisions does not need to reiterate that TMDLs are adaptive by nature as that would be duplicative of the existing Water Quality Control
Policy “Water Quality Control Policy for Addressing Impaired Waters: Regulatory Structure and Options” and the approved TMDL guidance which

stresses the adaptive management approach to TMDLs.

Also, Please see Response to Comment WSPA2-27.

Letter: CIEAEtAIL, Pg4, COMMENT Excerpt: 6 Type: T-SUB Objective
P22

Strengthening of the T-SUB Water Quality Objectives

This staff report contains the recommendation that the statewide fish tissue target resulting in relative cleanup standards should be: 0.04 mg/kg
in 70% trophic level 3 fish (TL3) and 30% trophic level 4 fish (TL4), 150-500 mm. This corresponds to a fish consumption rate of 142 grams per
day or approximately 4.5 8 oz. meals per week and per Appendix H: Calculation of the Human Health Objectives. The text notes that this is “the
same as the U.S. EPA nationally recommended subsistence rate.”

The SWRCB-UC Davis study recognized that the current consumption rates of 142 grams per day are repressed rates and that Tribal members
have had to change their consumption patterns to temporarily respond to the shift in available species until the proper balance can be restored
through improved water quality. Our concern is that by setting a WQO using the contemporary repressed rate we are codifying the repressed
rate and ignoring the heritage rate so that water quality cannot get any better than the current inhibited rate.

Another way to state our concern is that the decision to accept a WQO based on the contemporary repressed fish consumption rate of 142
grams per day or 4.5 8 oz. meals per week merely maintains a lowered status quo in many waterbodies and does not go far enough towards the
advancement of water quality. Our goal and objectives should be such that California Tribal members will be able to safely eat fish at the
historical consumption rates of 223 grams per day or 7-8 oz. meals per week, the rate which is needed by Tribal members to maintain a healthful
and culturally acceptable subsistence fishing diet in California.

We do recognize that Porter-Cologne Water Quality Control Act (Wat. Code § 13000 et seq.) requires the establishment of a program of
implementation to achieve water quality objectives. We therefore acknowledge that objectives related to a fish consumption rate of 175 grams
per day may be a more realistic balanced consideration of all California’s beneficial use needs and would still us move us closer to protecting
Tribal subsistence fishing in California. This would also be consistent with the fish consumption rate of 175 grams per day that was promulgated
by U.S. EPA for Washington State (81 FR 85417, November 28, 2016) and in Oregon by the Oregon Department of Environmental Quality (175 5-
6 0.04, 2011). It would simultaneously create consistency in WQOs for TL3 and TL4 anadromous fish that traverse rivers that span West Coast

Responses to Comments—Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California—Tribal
and Subsistence Fishing Beneficial Uses and Mercury Provisions.
Page 64




states bordering our shared Pacific Ocean and river systems.

The 142 grams per day rate and the corresponding WQO was derived from staff interpretation of the SWRCB/USEPA-supported “CA Tribal Fish
Consumption Study” (SWRCB- UC Davis, 2016), which reported that a mixture of TL4 and trophic TL3 fish are currently consumed by CA Tribal
members throughout the state. The report however, also stated that this mixture is not always reflected by a 70% TL3/30% TL4 mixture, and
that all Tribes do not consume the same fish species.

Before and following the release of the SWRCB-UC Davis study CA Tribes have cited cases where tribal members, or specific subsets within
tribes, are currently consuming more than 30% of either native or a non-native species TL4 fish either because the fish were historically
consumed at greater rates, or as in the case of non-native species the TL3 fish is no longer available. When the TL3 fish is not available the
prevalent fish often has been replaced by an invasive TL4 species, such as large-mouth bass. The SWRCB-UC Davis study reported that two
generations ago Tribal members had begun to supplement traditional fish consumption with non-native species which are now a higher trophic
level and are therefore higher in toxins. We are concerned that these Tribes and Tribal members will not be protected under the currently
proposed T-SUB fish tissue objective of 142 grams per day.

We are in support of the findings and recommendations in the SWRCB-UC Davis study which recommended that while this study provides an
overview of CA Tribal fish consumption patterns, it is not exhaustive. It can be used as a baseline from which Tribes may choose to submit local
information and evidence, including historical records and fish consumption studies at the regional board level to support increased WQOs to
support higher consumption rates.

We note that there are some waterbodies that may already have mercury levels that support SUB, CUL and T-SUB or that are very close to
achieving related objectives. We also recognize that anti-backsliding or anti-degradation provisions can be applied by the Water Board in
California regulatory efforts and programs.

Recommendations: 6.5 Issues E: Yes, Option 2/amended as follows

e That the Water Board adopt a numeric water quality objective for tribal subsistence fishing (T-SUB) based on a fish consumption rate of 175
grams per day, allowing safe consumption of fish at 5-6 meals per week,

e That the Plan affirm that this WQO is a minimum statewide standard,

e That Water Board staff provide a clear articulation of the process by which Tribes may designate waters for T-SUB so that Regional Water
Boards can consistently and quickly designate such uses and where necessary to apply a stricter WQO at the regional board level

e That the Plan include measures to increase the availability of traditional TL3 fish through a mechanism for funding through an exposure
reduction program specifically for the enhancement and restoration of fish habitat

e That the Plan include language regarding the applicable state and federal anti-degradation or anti-backsliding provisions

e |t would also be helpful to see the associated fish consumption rates added to Table i. Summary of Mercury WQQOs, to see how the Objective
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Type, Beneficial Uses and WQO are related to meals per week.

Response: The Water Boards evaluated the data in the fish consumption study and used that data to derive the current mercury objective to
protect the T-SUB beneficial use. A higher consumption rate could be developed, as appropriate, upon designation of the T-SUB beneficial use.
The Staff Report acknowledges that the objectives to protect T-SUB may not be suitable statewide and encourage the Water Boards to use site-
specific data and information to adopt site-specific objectives, if necessary, at the time waters are designated “If site-specific fish consumption
information suggests that a different consumption pattern would better reflect the tribes in a certain area, the Regional Water Board should
establish a modified water quality objective. This information would be determined by a suitable angler survey. The study could be done in
conjunction with the designation of beneficial use of tribal subsistence fishing. Site-specific information may be available for some tribes in the
Tribes Fish Use study (Shilling et al. 2014) or by contacting the author of the study” (pg. 115). The selection of the current water quality
objective balances considers all of the factors as required by Water Code section 13242. Setting the objective to the “past” consumption rate of
a state wide basis. The consideration of the factors, as pertinent to the selection of the objective for T-SUB is discussed on Chapter 6.5 of the
Staff Report. At the time of beneficial use designation the Water Boards should take into consideration the site-specific factors and could, at the
time of designation, set a different consumption rate that could be the “past” rate as recommended by the commenter.

Outside of tribal lands the tribes do not designate the beneficial uses. And the Regional Boards have a broad discretion on when and how to
designate past, present or probable future beneficial uses — as discussed in the Staff Report: “Designation of the uses to specific water bodies
would primarily remain the responsibility of the Regional Water Boards through their respective basin planning process. Generally, the Regional
Water Boards designate specific waterbodies within their respective region where the use applies. A Regional Water Board’s waterbody-
designation would occur through its basin planning process in accordance with Water Code sections 13244 (hearing and notice requirements)
and 13245 (approval by the State Water Board).” (See pgs. 107-108)

The water quality objective to protect T-SUB would apply to any water designated T-SUB. Water quality objectives only apply to waters that are
designated or where the use can be shown to be an “existing use” under federal regulations (The use occurred and the water quality was
sufficient to protect the use on or after November 28, 1975). The water quality objective would apply to any waters designated or found to be
an existing use unless a site-specific objective was developed at the time of designation.

It is beyond the scope of the Provisions to include measures to increase the availability of traditional TL3 fish and to provide a mechanism to
fund an exposer reduction program. Such programs would be better addressed at a local level through programs within the Department of
Public Health or through the Department of Fish and Wildlife who have the authority to manage fish stocking and fish restoration. Appendix E-4
discusses some mercury reduction and public education programs that have taken place.

It is not necessary for the Provisions to restate existing state and federal law regarding anti-degradation of anti-backsliding as it would be
redundant and duplicative. The Staff Report discusses the application of anti-degradation and “existing uses .“ “Existing uses” are “those uses
actually attained in the water body on or after November 28, 1975, whether or not they are included in the water quality standards.” (40 C.F.R.
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§ 131.3(e).) ““Designated uses’ are those uses specified in water quality standards for each water body or segment whether or not they are
being attained.” (40 C.F.R. § 131(f).) “Water quality criteria” are “expressed as constituent concentrations, levels, or narrative statements,
representing a quality of water that supports a particular use.” (40 C.F.R. § 131.3(b).) Antidegradation policies generally must provide three
levels (tiers) of water quality protection to maintain and protect existing water uses, high quality waters, and outstanding national resource
waters, consistent with 40 Code of Federal Regulations section 131.12.

Under the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.), California law designates the State Water Board and the nine
Regional Water Boards as the principle state agencies for enforcing federal and state water pollution law (Wat. Code, §§ 13140, 13160, 13225,
13240). California law defines “designated uses” and “water quality criteria,” respectively, as “beneficial uses” and “water quality objectives”
(Wat. Code, § 13050, subds. (f), (h)). Regional Water Boards are required to establish water quality control plans for all areas within their
regions (Wat. Code, §13240), and those water quality control plans must designate or establish, in part, beneficial uses within the areas
governed by that plan (Wat. Code § 13050, subd. (j)).” (pg. 22)

Table H-1 provides a summary of fish consumption rates and corresponding objectives that would be derived from the consumption rates (see
Appendix page H-3).

Letter: CIEAEtAIL, Pg6, COMMENT Excerpt: 7 Type: BU/Designation
P36

CUL Water Quality Objective Considerations

We note that the Provision of Tribal Cultural CUL designation uses a lower fish consumption rate (FCR) but there may be other pathways and
media for exposure to mercury other than fish consumption for cultural purposes, as opposed to subsistence fish consumption rates. Cultural
uses including fish procurement and consumption during ceremonies vary widely. Some ceremonies require fish consumption for a single day
and other ceremonies are a month long. Therefore, an objective based on one meal per week may not be protective of all ceremonial
consumption patterns. However we also note that in the case of longer ceremonies T-Sub may be the applicable protected FCR.

Additionally, not all information regarding exposure to cultural uses has been established. For example we do not know how all aquatic plants
utilized by California Tribes take up mercury or how Tribal exposure routes may exacerbate this exposure.

Recommendation: 6.6 Issue F. — Yes, Option 3/amended as follows

o We tentatively accept the one meal per week WQO, which is similar to the COMM WQO, but recommend that the Plan clearly recommend
that Tribes work regionally with their Water Board to amend this criterion should it not be protective of their uses.

e That Water Board staff provide a clear process by which Tribes may designate waters for CUL so that Regional Water Boards can consistently
and quickly designate such uses.

Response: We believe that Chapter 6.6.2 of the Staff Report addresses CIEA’s first comment by recommending that Regional Water Board staff
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work with Tribes during any designation of the CUL use. Additionally, although not specifically included in the definition itself, the proposed
Mercury Provisions includes a clear statement that a California Native American Tribe must confirm the designation is appropriate (see Response
to Comment CIEAEtA1-3).

Please see Response to Comment WSPA2-13 regarding guidance provided to Regional Water Boards.

Letter: CIEAEtAIL, Pg7, COMMENT Excerpt: 8 Type: Revisit RSC
P40

Revisit the RFC [sic]
The "relative source contribution” (RSC) used to develop Human Fish consumption rates in the equation on Page 41 is a separate consideration

for methylmercury exposure from commercially-bought fish as represented by the RSC and is the one used in the U.S. EPA’s criterion (U.S. EPA
2001).

The calculation for the Mercury WQOs to protect human health describes the RSC as follows:
RSC = relative source contribution, estimated at 2.7 x 10-5 mg MeHg/kg body weight-day.

Is this accurate in coastal areas of Northern CA where populations eat more locally caught fish and the fish that is purchased is also locally
sourced?

Recommendation:
e That SWRCB staff review the RSC to determine if this variable reflects the commercial fish consumption patterns of California communities
and California Tribes. California Tribes, CIEA and our colleagues who work closely with communities may be able to assist this evaluation.

Response: The U.S. EPA relative source contribution is the best available estimate of other sources of fish consumed by residents in California.
Although the consumption of purchased fish may vary by location throughout the state, that information was not available and would likely
require specific local surveys to determine the appropriate relative source contribution for regions or specific locations throughout California.
Chapter IV.D.3. of the Provisions states, “the Mercury Water Quality Objectives do not supersede any site-specific numeric mercury water
quality objectives established in a Basin Plan.” If a Regional Water Board establishes any site-specific mercury water quality objectives for human
health the Regional Water Board may use a regional or site-specific study to determine the appropriate relative source contribution. The
Regional Water Board may work with California Tribes, CIEA, and others to conduct surveys studies to determine the appropriate site-specific or
regional relative source contribution.

Letter: CIEAEtAIL, Pg7, COMMENT Excerpt: 9 Type: BU/Designation/Guidance
P43
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Evidence in Designating Beneficial Uses

On Pg. 111 the Plan text states that “The Water Boards should not rely soley upon anecdotal evidence in designating beneficial uses.” The State
of California has precedence for including Traditional Ecological Knowledge as an admissible form of written or oral testimony. This information
has been successfully and accurately provided by Tribal cultural practitioners including information that has been received from Tribal elders,
Tribal Historic Preservation Officers, Environmental Directors or by Tribal Councils. 8

We are also concerned that the following statement violates tenants of treaty rights and aboriginal law: “However, it may not be reasonable to
designate a beneficial use, and by extension apply applicable water quality objectives, if only one individual is using the water in a way that
would meet the beneficial use definition.” There are some cases in when there is one practitioner from a Tribe responsible for carrying out
cultural activities that may place them at risk from exposure to mercury. Their safety should be protected since these individuals are culturally
important to the Tribe as a whole and their well-being is paramount to the cultural continuance of the People.

Recommendation:

e That SWRCB staff work with California Tribes to create a guidance document at the state level to for Regional Water Boards on the process
required and what evidence will be required in order for California Tribes to designate beneficial uses at the regional board level.

e That the Plan text either strike the statement as to the number of cultural practitioners that must be completing activities of a use or qualify
it with California Tribal guidance and Consultation related to cultural use.

Response: Anecdotal evidence would be circumstantial or hearsay evidence. Written and oral testimony of culture and traditions from
members of a tribe that practice those traditions or culture would not be considered circumstantial or hearsay evidence. Section 6.4.3 of the
Staff Report says, “Water Boards should consider both current and documented past practices, especially in areas where tribal practices have
been limited due to lack of access. Such written and oral testimony from tribal members would be important evidence for the Water Board to
rely upon in designating the Tribal Culture and Tradition beneficial use and the Tribal Subsistence Fishing beneficial use.”

Regarding the statement in Section 6.4.3 of the Staff Report that states, “However, it may not be reasonable to designate a beneficial use, and
by extension apply applicable water quality objectives, if only one individual is using the water in a way that would meet the beneficial use
definition,” the Staff Report is referring to single individuals that utilizes the water in an unusual way that puts them at a higher risk. Examples of
such practices would be a single individual that consumes fish at more than twice the rate of other subsistence fishers, or recreational swimmers
that spend twice as much time in the water as compared to all other recreators in that water. These exposure levels and risk are at the
discretion of the individual and not part of a cultural practice. The Staff Report is affirming that it is not our intent to require water managers and
dischargers to meet very strict water quality standards and effluent limits because one individual chooses activities that have a very high
exposure rate. This would not apply to tribal traditional and cultural practice that places one or more individuals at risk during an activity that is
a part of that tradition or culture.

Regarding guidance for the Regional Water Boards, Please see Response to Comment WSPA2-8.

Letter: CIEAEtAI1, Pg8, | COMMENT | Excerpt: 10 | Type: Modify Definition
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P47

Expand Examples of Trophic Level 4 Fish

We note that in the definition of TL4 fish sturgeon is not included in the definition of TL4. Sturgeon is actually mentioned only once in the entire
Plan. This particular species and other TL4 traditional fish that are not listed are important to many Northern California Tribes for subsistence
and for additional cultural uses.

Recommendation:
e Include sturgeon in the definition section of the Plan text as follows:

TROPHIC LEVEL 4 FISH (TL4): Fish that consume TROPHIC LEVEL 3 fish and other aquatic organisms. [Examples of these s]pecies include
largemouth, smallmouth, spotted, and striped bass; brown and lake trout; white and green sturgeon; catfish, and Sacramento pikeminnow.
Examples are shown in Attachment C.

Response: The Staff Report, on page 99 states, “Other commonly consumed trophic level 4 species are crappie, large white catfish, large
channel catfish, sturgeon, and large brown trout.“[emphaisis added] And sturgeon are included in the list of species in Attachment C. The list in
the Provisions is not intended to be a complete list of TL4 fish.

Letter: CIEAEtAIL, Pg8, COMMENT Excerpt: 11 Type: Add Text/SB 52
P49

Include information regarding Tribal Consultation
We note that in several places in the Plan and appendices information is provided regarding Early Public Consultation per CEQA. For example

related to section 2.6.3 the Plan text states that: 9

“Early Public Consultation/Scoping CEQA requires the State Water Board to seek early public consultation with public agencies and members of
the public prior to circulating the draft SED. (Cal. Code Regs., tit. 23, § 3775.5, subd. (a).) The consultation may include one or more scoping
meetings to engage the stakeholders and public agencies early in the planning and formulation stages of the project to scope the range of
actions, alternatives, reasonably foreseeable methods of compliance, significant impacts, and cumulative impacts, if any, that should be
analyzed in the study and mitigation measures that will reduce impacts to a less than significant level, and to eliminate from the project any
elements found not to be important (Cal. Code Regs., tit. 23, § 3775.5, subd. (b))”

This is one of example of the many opportunities that the Water Board has to include CEQA requirements for Tribal Consultation under AB52,
SB18 and Executive Order B10-11.

Recommendation:
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That information regarding Tribal Consultation be including adjacent to or within the above paragraph and in other appropriate locations the

Plan text and that the Plan clearly cite federal Executive Order 13175, Executive Order B-10-11, SB18 and information on AB52 to better assist
agencies and stakeholders regarding their responsibilities regarding Consultation with California Indian Tribes. The following is recommended
text to include:

Executive Order 13175 reaffirms the Federal government's commitment to Tribal sovereignty, self-determination, and self-government. Its
purpose is to ensure that all Executive departments and agencies consult with Indian Tribes and respect Tribal sovereignty as they develop policy
on issues that impact Indian communities. This federal EO is in keeping with the Federal Trust Responsibility and treaties entered into by the
federal government with Native American Tribes and affects all federal agencies as well as state agencies, programs or projects that receive
federal funds.

Executive Order B-10-11: Requires that, “Every state agency and department subject to executive control is to encourage communication and
Consultation with California Native American Tribes." Per this order, it is the policy of the State to work with Native American Tribes (federally
and non-federally recognized) on a government-to-government basis to address issues concerning Native American Tribal self-government and
Tribal trust resources. Because the IRWM program is administered by state agencies and involves other agencies that are funded by state and/or
federal funds the RWMG, whether a county, a water agency or other eligible lead agency, shall communicate and consult with federally and non-
federally recognized Tribes within the IRWM region, or those that have historical use areas or cultural resources within the IRWM Region. In
keeping with this EOQ, the policy of the state of California, the RWMG will uphold the right of Native American Tribes to self-govern 10 and
exercise inherent sovereign powers over their members, aboriginal territory, and resources.

SB 18: Requires cities and counties to notify and consult with California Native American Tribes about proposed land use planning decisions for
the purpose of protecting Traditional Tribal Cultural Places at the earliest possible point in the planning process to avoid potential conflicts.

AB 52: Requirement amending Public Resources Code §21080.3.1 to require the CEQA lead agency to consider project effects on Tribal cultural
resources and to conduct Consultation with California Native American Tribes at the earliest possible point in the planning process. Additional
information on Tribal Consultation and AB 52.

We recommend that Tribally developed Consultation policies also be included as an appendix or as a URL link to those polies. One example is the
policy developed by the Karuk Tribe.

Response: The comments and recommendations to include references to the above executive orders and legislation are noted.

The State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) contains significant detail regarding State Water
Board outreach efforts to consult California Native American tribes, including Early Public Consultation/Scoping (Section 2.6.3), Focus Group
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Meetings (Section 2.6.4 and Table 2-1), Tribal and Subsistence Fishing Beneficial Uses Outreach Meetings (Section 2.6.5 and Table 2-2), and
Notice to California Native American Tribes of Opportunity for Consultation (Section 2.6.6). These sections also include detail regarding the
legislation that requires consultation with California Native American tribes.

With respect to Executive Order 13175 and S.B. 18, those do not place recommendations or requirements on a state agency, such as the State
Water Board, as they pertain to federal agencies or cities and counties, respectively. The Staff Report, at Section 2.6.6, specifically details A.B.
52’s formal notice and consultation requirements the State Water Board construes as applying to the development of the Staff Report and
consideration of the Provisions and provides that the State Water Board satisfied those requirements. Finally, with respect to Executive Order B-
10-11, it provides that it is the policy of the administration of the Governor of the State of California that every state agency encourages
consultation and communication with California Indian Tribes and permit tribal governments to provide meaningful input in the development of
regulations, rules, and policies that may affect tribes. The State Water Board’s website contains information and resources for the Office of
Public Participation for Tribal Affairs, including A.B. 52 and the Governor’s order. The Staff Report, at Section 2.6.3, has been revised to
incorporate the policy of Executive Order B-10-11.

Letter: CIEAEtAIL, Pgl0, COMMENT Excerpt: 12 Type: Minor Revision
P58

Table 2-2. Focus Group Meetings for the Beneficial Uses Group Location,

We noted that in Table 2-2 the meeting in July 2016 with Northern California Tribal Representatives states that the location was in “Loleta
(Eureka).” This should be revised since Loleta and Eureka are distinct cities.

Recommendation:
e The meeting took place in Loleta not Eureka. We recommend simply removing Eureka from that location descriptor

Response: Comment noted. The Reference to Eureka is for geographic purposes only. Eureka is an incorporated city more widely recognized
by persons outside the north coast region, and is located approximately 15 miles from Loleta. Loleta is somewhat smaller in size and is not an
incorporated city. The City of Eureka and the designated area of Loleta are associated primarily for geographical reference purposes. The Staff
Report is amended to describe the location as “Loleta (near Eureka)” in Table 2-2.

Letter: CIEAEtAIL, Pgl0, COMMENT Excerpt: 13 Type: BU/Designation
P60

Statement of Necessity for Beneficial Uses

In section 3.2: Statement of Necessity for Beneficial Uses, the Water Board includes information as the purpose, intent ad reasoning behind
State Water Board Resolution No. 2016-0011, which formally directs staff to develop and define proposed beneficial use definitions that pertain
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“to tribal traditional and cultural use, tribal subsistence fishing use, and subsistence fishing use by other cultures or individuals.” (Resolve Clause
No. 1).

Subsequently, the SWRCB has heard statements by Tribal representatives and Tribal staff as to why these beneficial uses are necessary. Some of
the information provided on the differences between COMM, REC1, CUL and T-SUB may be of use in this document. Specifically, we noted clear

testimony to the differences related to timing and location of activities wherein Tribal uses cannot be moved to another location and/or where it
is inappropriate to adjust the timing of activities.

Recommendation:
e That the Plan text in 3.2 be revised to include the following bracketed text as follows:

these beneficial uses are necessary because existing beneficial uses do not take into account the greater consumption of finfish and shellfish
by some cultures or [individuals or the spatial or temporal distribution of such activities. The State Water Board will consider adopting the
beneficial use] definitions proposed by staff as part of the Provisions in order “to create a consistent set of beneficial uses to be used” (State
Water Board Resolution No. 2016-0011, Resolve Clause 4) by the Regional Water Boards to the extent a Regional Water Board defines such
activities in a water quality control plan...

Response: Comment noted. Section 2.3 of the State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) is
considered sufficient explanation of the basis for needing a new set of beneficial uses that pertain “to tribal traditional and cultural use, tribal
subsistence fishing use, and subsistence fishing use by other cultures or individuals” to be considered by Regional Water Boards when modifying
their water quality control plans. The spatial or temporal distribution of tribal activities is considered more important and material to the
designation of beneficial uses for a specific region or body of water, and should be considered during the water quality control planning process.
The statement of necessity is intended to address, in part, the administrative law requirements for showing necessity for the Provisions under
Government Code section 11353, subdivision (b)(4).

Letter: CIEAEtAIL, Pgl1, COMMENT Excerpt: 14 Type: Revision
P53

Inclusion of Clear Fish Consumption Messaging

In Appendix U, section 1 the Plan text states that messaging is difficult. CIEA has provided fish consumption advice to California Indian and low-
income families since 2003 and there are simple ways to convey fish consumption advice utilizing studies already cited in this document (Oken
2008), which may be helpful to include in this document.

Also in the same paragraph the Plan text includes fisheries considerations as the source of fish. In California Wild-caught fish are not always
related to fisheries and therefore its use is confusing in the final sentence.

Recommendation:
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e Amend this paragraph to include the following bracketed Plan text:

At the same time, these studies also show a beneficial effect of eating fish. Oken and colleagues discusses the wide range of trade-offs facing
fish consumers and the difficulties in evaluating current fish consumption advice (Oken et al. 2008). [However, the study by Emily Oken et.al.
does provide clear information that can be summarized clearly for patients as follows: mothers who eat 3 meals per week of a low mercury
fish during pregnancy provide their babies with measurable neurological benefits, while those who eat even 1 meal per week of fish high in
mercury put the developing fetus at-risk to neurological impairments. (Oken et al. 2008, CIEA 2012)] Consumers need to consider not only the
contaminant concentrations in fish but also their nutritional value, the sustainability of the fish they choose, [the habitat that supports the
fish fishery,] and the cost of different fish choices.

Response: Comment noted.

The State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) is required to contain a statement of
overriding considerations which provide basis for approving a project which may result in unavoidable adverse environmental effects.
(Cal. Code Regs., tit. 14, § 15093). Appendix U contains the required statement of overriding considerations, and includes material
information regarding the environmental benefits of the Provisions (Staff Report, Appendix A) as compared to the potentially
unavoidable environmental effects, as well as the rationale for accepting the environmental effects under the circumstances in order to
protect the health of wildlife and humans who consume locally caught fish.

Comment and recommendation regarding messaging in Appendix U, section 1 is unclear, and specific section and paragraph referred to
for possible amendment is also unclear. While recommended amendment is noted, it is not included as it does not appear material to
— and may distract from - the purpose of Appendix U, which is to present a statement of overriding considerations as it pertains to CEQA
and the potentially adverse environmental impacts that may result from adoption of the Provisions.

A discussion of the various state health advisories is included in Section E.4 of Appendix E of the Staff Report. The Provisions itself does
not address requirements for advisories related to mercury in fish tissue. Such advisories are coordinated through the efforts of OEHHA
and state and local health departments.

Letter: CIEAEtAIL, Pgl2, NOT COMMENT Excerpt: 15 Type: Greet/Ending

P66

Thank you!
We look forward to assisting the Mercury Program and in implementing the Plan in the future. If you have any questions or would like any
information on our comments and recommendations we are very happy to assist.

Response: Comment noted.
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CVCWA1
Author: Debbie Webster Title: Executive Officer Organization(s): Central Valley Clean Water Association

Address: 1225 8th St., Suite 595, Sacramento, CA 95814 Interest Group: Environs

Date: 2/17/2017

Contact person: Debbie Webster Phone: 530-268-1338 E-mail: Click here to enter text.
Letter: NOT COMMENT | Excerpt: 1 Type: Self-Description
CVCWA1,

Pgl, P1

The Central Valley Clean Water Association (CVCWA) appreciates the opportunity to provide written comments on the proposed revisions to the
proposed Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays and Estuaries of California — Tribal and Subsistence
Fishing Beneficial Uses and Mercury Provisions (Proposed Beneficial Uses and Mercury Provisions). CVCWA is a non-profit association of public
agencies located within the Central Valley region that provide wastewater collection, treatment, and water recycling services to millions of
Central Valley residents and businesses. We approach these matters with the perspective of balancing environmental and economic interests
consistent with state and federal law. This letter is submitted in conjunction with three other representatives of publicly owned treatment works
(POTWs): the California Association of Sanitation Agencies (CASA), the Southern California Alliance of POTWs (SCAP), and the Bay Area Clean
Water Agencies (BACWA). CASA represents over 100 public wastewater agencies located throughout the state of California. SCAP represents
over 80 wastewater treatment and collection system agencies located in the seven southern California counties. BACWA is a joint powers agency
comprised of local clean water agencies that provide sanitary sewer services to the more than seven million people living in the nine-county San
Francisco Bay Area.

Response: Comment noted.

Letter: NOT COMMENT | Excerpt: 2 Type: Greet/Ending
CVCWA1,
Pg2, P1

We sincerely appreciate the time that individual State Water Resources Control Board (State Water Board) members and staff have taken over
the last month to work with us on these issues. We believe that these collaborative discussions should broaden to include tribal and subsistence
fishing representatives as a means to arrive at a sustainable and productive approach to implementation of the three proposed beneficial uses in
the Central Valley and throughout California.
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Response: Comment noted.

Letter: CVCWAL1, Pg2, P3 ‘ NOT COMMENT Excerpt: 3 ‘ Type: Summary

As we have stated in our meetings to date, CVCWA is supportive of the three new proposed beneficial uses. We agree with tribal and
subsistence fishing representatives that these uses have long existed and should be formally recognized as part of our water quality control
planning process under the Clean Water Act and California Water Code. CVCWA does have some remaining concerns about the manner in which
these beneficial uses have been proposed. Our primary questions pertain to the definitions used and the process and principles to be used by
Regional Boards in the designation and implementation of those uses and associated water quality objectives. We have included some ideas

for your consideration on this topic in this letter. As we have discussed, CVCWA and other POTW representatives look forward to working
collaboratively with Regional Boards, tribal representatives, and subsistence fishing representatives on these issues.

Response: Comment noted.

Letter: CVCWAL1, Pg2, P4 ‘ COMMENT ‘ Excerpt: 4 ‘ Type: Focus on Other Sources

Regarding the proposed Mercury Provisions, we advocate that the proposed policy be modified to take full advantage of available information
and understanding we have derived from the significant collaborative work and research devoted to mercury standards and total maximum daily
loads (TMDLs) over the past 15 years. As we have discussed, under the proposed implementation plan for municipal and industrial NPDES
permittees, many point sources which are not significant contributors to mercury loadings would be required to install costly treatment plant
upgrades. We do not believe this is an intentional action by the State Water Board, as it would not contribute to meaningful reductions in levels
of mercury in fish tissue. In this letter and attachments, we have provided alternative language to avoid these unintended consequences.

Response: Comment noted, and the Association is correct, it is not the intent of the mercury amendment to require costly treatment plant
upgrades. First reasonable potential needs to be established before any point source would need to implement some means of compliance
including costly advanced treatment plant upgrades. An effluent limitation may also incorporate available dilution if the receiving water does
not exceed the applicable tissue based mercury water quality objective. So it is premature to conclude the costs of the impacts. Also it is
important to recognize that these mercury provisions would not apply to many point sources that discharge to receiving waters for which
mercury or methylmercury total maximum daily loads have been established. We will review the alternative language provided. In addition, the
Provisions has incorporated much of what has been learned in the development of various mercury TMDLs. This body of knowledge has led, in
part, to the selection of the consumption rate (from the S.F. Bay Consumption Study), the approach to dealing with non-point sources and
wetlands to name a few. While point sources in the heavily impacted waters of the Sacramento Delta and San Francisco Bay have been found to
be a minor source during the development of the cited TMDLs this likely will not hold true throughout the state, especially in areas not impacted
by legacy mercury sources.

Letter: CVCWAL, Pg2, P5 | COMMENT | Excerpt: 5 | Type: BU/Designation

As you are well aware, in addition to impacting mercury objectives, the proposed beneficial uses, once designated, will impact water quality
objectives for numerous other pollutants, including all of the human health objectives currently governed by fish consumption considerations.
We believe it has been instructive to see how the implementation of the proposed uses would impact mercury fish tissue objectives and related
implementation measures. The specific issues arising with regard to mercury provide a good case example to inform future implementation of
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new beneficial uses for other pollutants of concern, many of which are legacy problems requiring different solutions. CVCWA and other NPDES-
permitted entities sees the need to collaborate closely with you and your staff, Regional Water Boards, tribal and subsistence fishing
representatives, and other key stakeholders to work on these issues to develop meaningful regulatory requirements and implementation plans.

Response: The designation of beneficial uses will need to go through a water quality standard adoption process including a Basin Plan
Amendment which also includes a public comment process which will involve the collaborative interaction of all interested and affected parties.
It is important to also note that designation of the proposed beneficial uses does not automatically also adopt new water quality objectives.
There are already applicable water column water quality objectives for numerous priority pollutants under the California Toxics Rule that apply
for protection of Human Health due to other already established beneficial uses such as COMM and MUN for consumption of the water and
organism or for other designated uses for consumption of organism only. The Staff Report states in Chapter 6.4.2 that: “A water quality
objective for one beneficial use may be sufficiently protective of other beneficial uses. As a result, even when new beneficial uses are
designated for a water body, new designations do not necessarily mean that additional water quality objectives, restrictions on waste
discharges, or other new or different actions will be necessary. Existing water quality objectives for an existing beneficial use may be sufficient
to protect the newly added beneficial uses. In instances where water quality objectives for existing beneficial uses are not protective of newly
added beneficial uses, new water quality objectives may need to be developed. On the other hand, even when a new beneficial use is
designated for a water body, the designation does not necessarily mean that an additional water quality objective, restriction on waste
discharges, or other new or different action would be necessary to protect those uses. Existing water quality objectives for an existing beneficial
use may be sufficient to protect the newly added beneficial uses” (pg. 104). The evaluation as to the need for additional water quality objectives
will, by necessity, happen when specific water bodies are designated.

Letter: CVCWAL1, Pg2, P6 ‘ NOT COMMENT ‘ Excerpt: 6 ‘ Type: Mercury Sources

As a prelude to providing our direct comments on the proposed uses and Mercury Provisions, we begin by reviewing the information that we
presented in public at the February 7, 2017 hearing which highlights some of our major concerns with the Proposed Mercury Provisions.

As stated in our testimony, significant work has been done under the San Francisco Bay and Delta mercury TMDLs to increase our understanding
of mercury sources, control measure effectiveness and fish tissue levels. In the Delta methylmercury TMDL (which was approved by the State
Board in 2010 and has been in the Phase 1 implementation stage for almost five years), significant data collection, data analysis and control
measure assessment activities have been undertaken by various entities. Under the CVCWA Methylmercury special project effort, accurate
information has been developed to understand past, present and future POTW mercury source contributions to the Delta

Response: Comment noted, Please see Response to Comment CVCWA1-7.

Letter: CVCWAL1, Pg3, P1 ‘ COMMENT ‘ Excerpt: 7 ‘ Type: Focus on Other Sources

Figure 1 below shows the various sources of methylmercury to the Delta. The major sources, on a mass basis, are tributary rivers and streams,
open water and wetlands. Loadings from POTWs, urban runoff and agricultural runoff are very small in proportion to the other sources. This
chart also shows the diminishing load from POTWs as treatment upgrades to address existing NPDES permit requirements are implemented.
These changes will occur over the next five to ten years, independent of other policies or requirements. These facts demonstrate that additional
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controls on POTWs and other insignificant mercury discharges to the Delta will not yield significant changes in either methylmercury loadings or
methylmercury levels in fish. The question of whether major reductions can occur due to management of major sources is being studied under
the Phase 1 TMDL effort; currently, this is a significant unknown. Clearly, if levels of mercury in fish are to dramatically decrease, this is where
reductions must occur. [See Fig. 1 on page 3]

Response: Figure 1 shows MeHg mass loading of grams/year in a very large water body of the Delta. The very small MeHg mass loading into
the Delta is because the amount of wastewater flow from POTWs is very small comparing with the flow from tributaries. Regarding stormwater
flow, due to drought situation, California has not had much rain, thus the stormwater flow is very low in the past few years and resulted in very
small mass loading to the Delta water. The mercury could have a large impact if wastewater is discharged to a small and slow flowing stream of
receiving water. Furthermore, the Delta already has a MeHg TMDL, thus the Provisions does not apply to the Delta (see Provisions Chapter
IV.D.1).

Letter: CVCWAL, Pg3, P2 | COMMENT | Excerpt: 8 | Type: Other Data

Figure 2 below shows the ability of ten high-end, advanced wastewater treatment plants, consisting of nitrification, denitrification and tertiary
filtration, to achieve the effluent limits described in the proposed Implementation Plan for NPDES dischargers. The chart shows the percentage
of time that high performing POTWs could be expected to attain annual average effluent concentrations of total mercury ranging from 1 to 12
nanograms per liter (ng/l). Examination indicates that these plants could be expected to achieve 12 ng/l almost all the time, 4 ng/| 85% of the
time, and 1 ng/l 33% of the time. The 1 ng/| effluent limit is associated with proposed fish tissue objectives for the Tribal Subsistence use in slow-
moving waters. Arguably, this limit would pertain to most of the POTWs in the Delta and in San Francisco Bay, where hydrodynamic conditions
are tidally influenced. [See Fig. 2 on page 4, see Attachment A for full size version of fig. 2]

Response: The Staff Report section 7.2.7 on page 173 - 174 has extensive discussion that “It is anticipated that major facility upgrades are
unnecessary to achieve the effluent limitations in the sport fish and wildlife objectives in flowing water bodies. The Sport Fish Water Quality
Objective water column concentration proposed in the Provisions is about five times more stringent than the lowest human health water quality
objective promulgated in the CTR applicable to COMM (12 ng/L total mercury versus 50 ng/L). ... ..."” Furthermore, the Staff Report explains on
pages 162 — 163 that pollution prevention or source control are potentially effective in achieving sufficient reductions to enable POTWs to meet
effluent limits that are 7.8 ng/L or lesser. The water column translator associated with the beneficial use for T-SUB of 1 ng/L is for slow-moving
waters that have conditions that are likely to methylate mercury at a higher rate such as lagoons and marshes (see staff report pg. 10). The Staff
Report states in Chapter 6.13 that: “Slower moving waters may experience higher rates of mercury methylation and bioaccumulation. For
estuaries, there are no established BAFs. Some estuaries may experience flushing and the translation for the rivers BAF may be the most
appropriate value to use. On the other hand, some estuaries may be enclosed and more stagnant, and the U.S. EPA BAFs for lakes may be more
appropriate. Due to the uncertainties surrounding an appropriate number for estuaries, the draft national BAF that combined lakes and rivers
data was used to derive a water column translation for slow-flowing estuaries and bays (Appendix I), and the resulting effluent limitation is 4
ng/L. These receiving waters were classified as “slow-moving water bodies” in the Provisions for permitting. Professional judgment of the
permit writer and site-specific information is needed to asses if the receiving water type would best be categorized as “slow-moving” or
“flowing””(pg. 155). It is unlikely that most of the flowing delta would be classified as a slow-moving water. Additionally, the Provisions does
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not apply to waters that have an established TMDL for the beneficial uses designated. Should a beneficial use of T-SUB be designated for water
bodies for which existing mercury TMDL is in place the appropriate regulatory action would be to reopen the TMDL to incorporate the
requirements to meet the newly designated beneficial use. At that time the Water Boards can appropriately modify the waste load allocations
to take into account site-specific conditions that can lead to attainment of all applicable water quality standards.

Letter: CVCWA1, Pg4, P3 | NOT COMMENT | Excerpt: 9 | Type: Economics

This would require most POTWs to upgrade beyond the most advanced treatment levels currently practiced in California. Given the insignificant
beneficial impact of such actions (and the associated major resource commitment required to implement such actions), CVCWA and other POTW
associations in California have identified the need to modify the NPDES implementation plan contained in the proposed Mercury Provisions.
[Also see Fig. 2 on page 4, see Attachment A for full size version of fig. 2]

Response: The Provision includes an effluent limit of 12 ng/L for flowing waters and an effluent limit of 4 ng/L for slow-moving waters. Since
approximately ninety three percent of discharges are to flowing waterbodies (See Table N-3a in Appendix N of the Staff Report). The majority of
dischargers will need to meet this effluent limit. Table N-6 in Appendix N shows that ninety three percent of dischargers were meeting an
effluent limit of 12 ng/L from 2009 through 2015 and Table N-7 of Appendix N shows that seventy three percent of all dischargers were meeting
an effluent limit of 4 ng/L from 2009 through 2015. Therefore, the vast majority of facilities will not need to upgrade to meet the effluent limits
contained in the Provisions and the effluent limits in the Provisions are achievable with current technologies.

Letter: CVCWAL1, Pg4, P1 ‘ COMMENT ‘ Excerpt: 10 ‘ Type: Summary

Major Comments
CVCWA'’s major comments on the Proposed Beneficial Uses and Mercury Provisions are provided below. Our major comments fall under the
following major topic areas:

e MC-1: Implementation of Mercury Water Quality Objectives - Municipal and Industrial Wastewater Dischargers

* MC-2: Implementation of Mercury Water Quality Objectives — Assignment of Mercury Abatement Responsibility to State Agencies

e MC-3: Guidance to Regional Water Boards regarding Designation and Implementation of Proposed Beneficial Uses

* MC-4: Clarification of Language in Beneficial Use Definitions

* MC-5: Process for Adoption of Mercury Fish Tissue Objectives

Note that, in this letter, we have not attempted to identify all associated changes in the staff report and other documents to reflect changes we
have suggested to the regulatory language. We do request that such changes be made, by reference, and are willing to work with staff on those
changes subsequent to deadline for these written comments.

We have also included several Other Comments at the end of this letter addressing more specific issues.

MC-1: Implementation of Mercury Water Quality Objectives - Municipal and Industrial Wastewater Dischargers
Our comments address three main topics pertaining to the proposed implementation plan for municipal and industrial NPDES dischargers:
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¢ Use of Bioaccumulation Factors to convert fish tissue objectives to water column values
¢ Determination of Reasonable Potential
¢ Development of Effluent Limitations Specific comments in these topic areas are provided below.

Response: Responses to each concern are included in Responses to Comments CVCWA1-11 through 52.

Letter: CVCWA1, Pg5 P1 | COMMENT | Excerpt: 11 | Type: BAFs

Use of Bioaccumulation Factors to convert fish tissue objectives to water column values

The proposal to use bioaccumulation factors as a key element of the proposed NPDES implementation approach for mercury creates
unacceptable outcomes. The following comments are intended to clarify this issue and illuminate the need for a different implementation
approach.

The use of BAFs is Not Legally Required

First, it is important to point out that the decision to use bioaccumulation factors (BAFs) in the proposed mercury provisions (specifically in the
implementation for NPDES-permitted municipal and industrial point sources) is not driven by federal or state legal requirements under the Clean
Water Act (CWA). The decision to use BAFs, instead, is a policy choice which is intended to simplify the analysis of reasonable potential and the
derivation of effluent limitations in the NPDES permitting process. However, this choice is not without many disadvantages, many of which are
obliquely recognized in the Staff Report/SED. Given that it is a policy choice for the State Board, it is also appropriate to identify and understand
the disadvantages associated with this decision.

Response: Pursuant to section 303(c) of the Clean Water Act, states must adopt water quality objectives that protect beneficial uses. As
described in the Staff Report (App. | (Calculation of Water Column Targets)) and U.S. EPA’s 2010 guidance for implementing methylmercury
objectives (EPA 823-R-10-001), U.S EPA recommends states adopt methylmercury objectives expressed as a fish tissue value rather than a water
column objective.

As discussed in the Staff Report (Section 6.12), federal regulations require water quality based effluent limitations for NPDES permittees with
reasonable potential to cause or contribute to an excursion above a water quality objective. (33 U.S.C. § 1311(b); 40 C.F.R. § 122.44(d).) The
State Water Board’s SIP is used to establish the need for effluent limitations for wastewater and industrial discharges (does not include storm
water discharges), including those with NPDES permits. U.S. EPA’s 2010 guidance acknowledges several options are available to the states to
adopt revised mercury objectives and that a state is not required to translate the fish tissue objective into a water column criterion. But U.S.
EPA provides that where a water column translation of the fish tissue criterion has been developed or where site-specific data to do so are
readily available, states should translate the fish tissue objective, and implement using traditional approaches. (U.S. EPA Guidance, p.21.)

The goal with using the bioaccumulation factors to derive a water column translation is to render the reasonable potential analysis and the
calculation of any necessary numeric effluent limits feasible. Establishing water column translation values performs the detailed process and
explains how the Water Boards will interpret the fish tissue objectives so that a quantifiable term can be utilized in permitting. (Provisions, Chpt.
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IV.D.2.b.) Another advantage is that this approach is more consistent with the federal regulations on NPDES permitting. (40 C.F.R.
122.44(d)(1)(vii).)

The Staff Report acknowledges there are uncertainties in calculating bioaccumulation factors and discusses those uncertainties (Staff Report,
App. |, Section 1.7 (“U.S. EPA recognized that the approach taken to derive mercury BAFs collapses a very complicated non-linear process, which
is affected by numerous physical, chemical, and biological factors, into a rather simplistic linear process.”).) In recognition of numerous factors
of a site-specific nature that may influence bioaccumulation in fish, the Provisions (Chpt. IV.D.2.b.1) contains the option for the permitting Water
Board to develop a” by utilizing a site-specific BBOACCUMULATION FACTOR, linear regression model, or peer-reviewed model, derived from a
study of the receiving water downstream of the discharge.” In .addition see Responses to Comments WSPA2- 54 and 61

In rendering the recommendation to develop water column translation values (Staff Report, Section 6.12.3), the Staff Report identifies and
discusses the advantages and disadvantages of the Provisions setting forth a method which renders calculation of numeric effluent limits
feasible, as well as the advantages and disadvantages of pursuing other approaches. (Staff Report, Section 6.12 (Issue L. What procedures
should be used to determine which municipal wastewater and industrial discharges would need effluent limitations?), Section 6.13 (Issue M.
How should the effluent limitations be calculated for municipal wastewater and industrial discharges?); see Staff Report, App. N (Wastewater
and Industrial Discharges), App. R (Economic Analysis), App. K (Responses to External Peer Review).

Letter: CVCWAL, Pg5, P3 | COMMENT | Excerpt: 12 | Type: BAFs

With regard to the legal question, it is instructive to examine the evolution of the use of BAFs in application to the regulation of mercury at both
the federal and State levels. In 2000, USEPA adopted mercury water column standards for California as an element of the California Toxics Rule
(CTR), using bioaccumulation factors in reaching that determination. In 2010, USEPA revisited national mercury objectives — at that point, EPA
decided to adopt the national mercury standards as fish tissue standards (0.3 mg/kg wet weight, based on an assumed consumption rate of 17.5
grams per day)[see Appendix O of SED/staff report]. Notably, EPA refrained from taking the step of converting those fish tissue standards into
water column standards through the application of BAFs, in large part due to the recognition that the determination and use of total mercury
BAFs was unnecessary. Indeed, EPA’s 2010 Guidance specifically states, “A state or authorized tribe could decide to develop TMDLs and to
calculate WQBELs in NPDES permits directly without first measuring or calculating a BAF.” (2010 Guidance, §3.1.2 at p. 21.)

Response: The comment correctly notes U.S EPA issued a methylmercury objective in 2001 that was expressed as a fish tissue value rather than
a water column value and affirmed that approach with its 2010 national mercury standards. And while U.S. EPA refrained from adopting
national bioaccumulation factors to derive a national recommended section 303(a) water concentration-based ambient water quality objective,
U.S EPA’s guidance explains that its rationale was not because they are unnecessary but because such a national bioaccumulation factor would
be based on all ecosystems and would be used to derive a national objective. (U.S. EPA 2010 Guidance, § 3.1.3.1.3.) U.S. EPA recognized that
such a national value “might significantly over- or underestimate site-specific bioaccumulation.” (lbid., p.34; Staff Report, App. |, at p.1
(discussing U.S. EPA’s national bioaccumulation factors).)) U.S. EPA’s 2010 guidance nevertheless contains draft national bioaccumulation
factors and suggested that states could utilize them but instructed that states should also consider “whether more recent data and/or date that
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are more reflective of local conditions are available to supplant or supplement the limited database used to derive the draft national BAFs.”
(U.S. EPA 2010 Guidance, § 3.1.3.1.3, pp.34-35.)

The procedures contained in U.S. EPA’s guidance to develop permit limits and total maximum daily loads without using a water column
translation of the fish tissue objective “assumes” that the water column translation of the objective is “not available at the time of permit
issuance.” (ld., § 7.5, p.103.) The Staff Report contains the scientifically defensible bioaccumulation factors and the method to derive the water
column translation values contained in the Provisions. (Staff Report, App. | (Calculation of the Water Column Targets), App. S (Response to the
External Peer Review); see also Staff Report Sections 6.12 and 6.13.)

Also, Please see Response to Comment CVCWA1-12.

Letter: CVCWAL, Pg6, P1 | COMMENT | Excerpt: 13 | Type: BAFs

In California, recent regulatory actions support the decision against using the BAF approach for translating fish tissue standards into water
column concentration objectives. These examples come from the San Francisco Bay and Sacramento-San Joaquin Delta mercury TMDLs, which
were approved by the State Water Board in 2007 and 2011, respectively. Notably, in neither case did these TMDLs convert fish tissue objectives
into water column targets through the use of BAFs

Response: Table |-6 in Appendix | of the Staff Report list ten water column mercury or methylmercury targets from TMDLs and Criteria, adopted
by the Water Boards between 2004 and 2012. Four of the ten used BAFs to calculate water column targets, including the most recent TMDL
adopted in 2012 (LA Lakes TMDL). Three of the TMDLs and criteria used linear regression models to calculate water column targets and Sulfur
Creek estimated the natural background to set water column targets. Only the San Francisco Bay TMDL and the Clear Lake TMDL do not include
water column targets. San Francisco Bay and Clear Lake are somewhat unique in that they both have very heavy mercury loads from non-point
sources, namely mining and sediment loads that are the remnants from mining activities. Clear Lake did not use BAFs or a regression analysis
because they do not have non-storm water NPDES point sources, so methods to determine effluent limits for point-sources was not applicable.
San Francisco Bay chose not to conduct a thorough analysis of point source contributions since they made a determination that the majority of
the mercury load was coming from the huge sediment load in the bay or from loads flowing into the bay from the Central Valley. San Francisco
Bay is a unique waterbody in terms of the sediment load containing large amounts of mercury and should not be used as an example of how to
conduct a TMDL or in determining relative contributions. All other mercury TMDLs either used BAFs or a regression analysis. While a regression
analysis is allowed by the provisions, a regression analysis requires site-specific data and is not amenable to setting statewide effluent limits.
Clearly, based on the number of TMDLs and site-specific criteria that use BAFs to determine the water column targets in California, regulatory
actions support the use of BAFs.

Chapter IV.D.2.b.1) of the Provisions state that, “the Permitting Authority may develop a site-specific water column concentration value (C) by
utilizing a site-specific bioaccumulation factor, linear regression model, or peer-reviewed model, derived from a study of a receiving water
downstream of the discharge.” Therefore, other options are available if a discharger believes that the default BAF is not appropriate for that
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waterbody.

Table I-6 in Appendix | of the Staff Report list ten water column mercury or methylmercury targets from TMDLs and Criteria, adopted by the
Water Boards between 2004 and 2012. Four of the ten used BAFs to calculate water column targets, including the most recent TMDL adopted in
2012 (LA Lakes TMDL). Three of the TMDLs and criteria used linear regression models to calculate water column targets and Sulfur Creek
estimated the natural background to set water column targets. Only the San Francisco Bay TMDL and the Clear Lake TMDL do not include water
column targets. The San Francisco Bay and Clear Lake are somewhat unique in that they both have very heavy mercury loads from non-point
sources, namely mining and sediment loads that are the remnants from mining activities. Clearly, based on the number of TMDLs and site-
specific criteria that use BAFs to determine the water column targets in California, regulatory actions support the use of BAFs.

Chapter IV.D.2.b.1) of the Provisions state that, “the Permitting Authority may develop a site-specific water column concentration value (C) by
utilizing a site-specific bioaccumulation factor, linear regression model, or peer-reviewed model, derived from a study of a receiving water
downstream of the discharge.” Therefore, other options are available if a discharger believes that the default BAF is not appropriate for that
waterbody.

Letter: CVCWAL, Pg6, P2 | COMMENT | Excerpt: 14 | Type: No basis for using BAFs

These examples are provided to clearly illustrate the point that the use of BAFs is not legally required under the CWA, and were not deemed
appropriate from a policy standpoint. These examples also raise other considerations, as discussed below.

There is no scientific consensus regarding the validity of the use of BAFs as proposed in the Mercury Provisions As noted above, probably the
best California-specific evidence that BAFs are not well supported by science is the fact that neither the San Francisco Bay Mercury TMDL nor the
Delta Methylmercury TMDL utilize a total mercury BAF (i.e. a multiplier that relates fish tissue concentrations to total mercury in the water
column) as part of the TMDL implementation plan.

Response: Please see Response to Comment CVCWA1-11. In addition, the use of BAFs was considered during peer review of the Provisions.
One of the peer reviewers, Marc Beutel, Ph.D., PE., stated, “the logic that since ionic mercury can be transformed to methylmercury in receiving
waters, total mercury should be the focus on the water column target, is sound. The rationale for making the water column target the same as
the effluent limitation is also clearly described in the Staff Report. As detailed in Section 6.12.3...”

OEHHA reviewed the U.S. EPA bioaccumulation factors and compared those bioaccumulation factor to California data to see if the U.S. EPA
bioaccumulation factors are appropriate for California waters. OEHHA published their results titled Evaluation of Bioaccumulation Factors and
Translators for Methylmercury, March 2006. The executive summary states, “OEHHA found that U.S. EPA’s methods and results met their
goal of developing BAFs and translators that were broadly applicable, especially for lentic and lotic water bodies.” The executive summary
goes further to say, “Examining data exclusively from California water bodies was an important step in evaluating whether BAFs and
translators were applicable to California since the source of mercury in much of California has been legacy mercury and gold mining, and
because environmental conditions in California water bodies may be different than in other areas in the U.S. EPA database. OEHHA

Responses to Comments—Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California—Tribal
and Subsistence Fishing Beneficial Uses and Mercury Provisions.
Page 83




recalculated California BAFs using the SWRCB California database. OEHHA also calculated translators for some forms of mercury using data
available in this database...OEHHA developed BAFs for organisms in lotic environments and demonstrated that they were very similar to
the U.S. EPA BAFs.” OEHHA concluded that, “Translators developed from the SWRCB California data were also similar to the U.S. EPA
translators.” Finally, “OEHHA was able to test the U.S. EPA national translators and BAFs to see if they accurately predicted mercury levels
in fish for several California lotic water bodies by using the SWRCB California database. OEHHA found that the national values predicted
California values very well (i.e., no statistical difference between measured and predicted mercury concentration) except for some water
bodies where mercury concentrations in water were statistically higher.”

Letter: CVCWAL, Pg6, P4 | COMMENT | Excerpt: 15 | Type: Inappropriate in using BAFs

Because the U.S. Environmental Protection Agency (US EPA) had advocated the use of BAFs in its 2001 Human Health guidance, this concept was
considered, but not implemented for either TMDL. This is because evaluation of the relationship between total mercury concentrations in
ambient waters showed no meaningful correlation with the levels of mercury in fish tissue. This conclusion led US EPA to revise its
recommended approach for developing human health water quality objectives in 2010, wherein US EPA specifically rejected the BAF approach.
According to the 2010 Human Health Guidance:

Assessing and predicting methylmercury bioaccumulation in fish is complicated by a number of factors that influence bioaccumulation.
These factors include the age or size of the organism; food web structure; water quality parameters such as pH, DOC, sulfate, alkalinity, and
dissolved oxygen; mercury loadings history; proximity to wetlands; watershed land use characteristics; and waterbody productivity,
morphology, and hydrology. In combination, these factors influence the rates of mercury bioaccumulation in various—and sometimes
competing—ways. For example, these factors might act to increase or decrease the delivery of mercury to a waterbody, alter the net
production of methylmercury in a waterbody (through changes in methylation and/or demethylation rates), or influence the bioavailability
of methylmercury to aquatic organisms. Although bioaccumulation models have been developed to address these and other factors for
mercury, their broad application can be limited by the site- or species-specific nature of many of the factors that influence bioaccumulation
and by limitations in the data parameters necessary to run the models. (2010 Human Health Guidance, §3.1.3.1 at p. 26.)

Response: Please see Response to Comment CVCWA1-13. Additionally, the document referenced in the comment, Guidance for Implementing
the January 2001 Methylmercury Water Quality Criterion, dated April 2010, does acknowledge that there are some complications with assessing
the methylmercury bioaccumulation in fish. The document goes on to say, “However, a substantial portion of the variability in bioaccumulation
for nonionic organic chemicals can be reduced by accounting for lipid content in tissues and organic carbon content in water and “normalizing”
BAFs using these factors (Burkhard et al. 2003; USEPA 2003). Normalizing to the age or size (length, weight) of fish has been shown to reduce
variability in measures of bioaccumulation (Brumbaugh et al. 2001; Glass et al. 2001; Sonesten 2003; Sorensen et al. 1990; Wente 2004).”

Rather than rejecting the BAF approach, the document says, “Taking into account the previous discussion, EPA has outlined in this document
three different approaches that could be considered for relating a concentration of methylmercury in fish tissue to a concentration of
methylmercury in ambient water, should a state decide to develop or implement its standard in this manner: 1. Use site-specific methylmercury
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BAFs derived from field studies. 2. Use a scientifically defensible bioaccumulation model. 3. Where appropriate, use BAFs derived using the
results of field studies that are not site-specific.”

Table 1a in the Executive Summary of that document outlines U.S. EPA recommendations, which are that states and authorized tribes adopt a
methylmercury criterion expressed as a fish tissue value. When adopting a fish tissue criterion, states and authorized tribes will need to decide
whether to implement the fish tissue criterion without water column translation, or translate the fish tissue criterion to a water column value
using bioaccumulation factors (BAFs).

EPA continues to promote the use of BAFs to develop water column translators. In January 2016 EPA published, Development of National
Bioaccumulation Factors: Supplemental Information for EPA’s 2015 Human Health Criteria Update. This document describes the procedures and
calculations EPA used to compute the national bioaccumulation factors (BAFs) that were, in turn, used to calculate the Agency’s updated
national recommended water quality criteria for human health for 94 chemicals.

Letter: CVCWAL1, Pg7, P1 ‘ COMMENT ‘ Excerpt: 16 ‘ Type: Consequences of using BAFs

Use of BAFs Lead to Unintended and Inappropriate Conseguences

A consequence of using BAFs to create water column values is that it facilitates the application of these water column numbers in the NPDES
permitting process. The unintended consequence of this action is to lose track of the importance of NPDES sources to fish tissue concentrations
at the watershed level, and instead to focus on an end-of-pipe approach to NPDES permitting. Whereas holistic assessment of mercury sources
(as is developed under a TMDL framework) provides a clear picture of the relative importance of NPDES sources to fish tissue levels and provides
context for establishing reasonable regulatory requirements, the end-of-pipe permitting approach fails to recognize or account for the relative
importance of a permitted source. This leads to the situation, as described in the staff report, where significant treatment requirements are
anticipated for municipal and industrial point sources, even though those sources are recognized to be minor in the same staff report on page
146.

Response: Please see Response to Comment CVCWA1-11. The Clean Water Act and its implementing regulations direct that the discharges be
evaluated for a potential to cause or contribute to a water quality standards exceedance. However, for water bodies with relatively high inputs
of mercury, total maximum daily loads should be implemented to analyze the sources and loading capacity to develop appropriate permit limits.
Where cumulative loads from non-point sources (e.g., atmospheric deposition, legacy mines), a total maximum daily load provides the best basis
for developing the appropriate permit limits. The Provisions (Chpt. IV.D.2.d.4) and the SIP (Chpt. 2) both recognize that in appropriate
circumstances the permit may include a compliance schedule to account for the development of a total maximum daily load.

The Staff Report (Section 6.12.3) does not appear to broadly recognize the municipal and industrial point sources are minor. On page 144, the
Staff Report states: “Another disadvantage is that this option could create unnecessary requirements for effluent limitations for some
dischargers. This is because un-impaired waters still have assimilative capacity, so the mercury currently in the discharge might be acceptable or
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insignificant, depending on the circumstances.” To account for that scenario, the Provisions (Chpt. IV.D.2.c(2).) provides that the permitting
Water Board may apply a dilution credit when calculating effluent limitations.

The Staff Report (p. 151) acknowledges that such point sources “are generally a relatively minor source of mercury to the environment
compared to other sources.” The Staff Report (See Chapter 4.4, and appendices E, and F) explains that such other sources may be legacy mining
and atmospheric deposition. However, after evaluating the relative sources of mercury identified in total maximum daily loads established for
mercury in California, the Staff Report also provides, “If this information is used to extrapolate relative source contribution to the state as a
whole, then for any watershed without historic gold or mercury mining, wastewater and industrial dischargers can be a significant source of
mercury.” (Staff Report, App. N, Section N.2.1.)

Letter: CVCWA1, Pg7, P2 | COMMENT | Excerpt: 17 | Type: Minor Hg contribution from POTWs

Information developed for the Delta Methylmercury TMDL highlights this point. As shown in Figure 1, NPDES sources are very minor contributors
to the overall mercury mass balance in the Delta. Further, those sources will decrease over the next few years due to other NPDES permit
requirements which have mandated increased levels of treatment at major treatment facilities (SRCSD and City of Stockton).

Response: Please see Response to Comment CVCWA1-16.

The Staff Report acknowledges the ongoing mercury control actions implemented as a result of the development of total maximum daily loads
for mercury. In recognition of that effort, the implementation required by the Provisions (Chpt. IV.D.1) expressly do not apply to dischargers for
which a mercury total maximum daily load is established with respect to the same beneficial use for which the total maximum daily load was
established. The Delta is recognized as a unique water body type and for mercury is the receiving water for much of the land that was mined for
gold and where mercury was used for ore processing. This has led to an extreme case where legacy loads dwarf other loads in the system. This
is not true for the entire state. Much of the state, outside of the gold and mercury producing areas, do not have the high legacy loads that are in
the Delta. For example the recently U.S. EPA established Lakes TMDL

(http://www.waterboards.ca.gov/losangeles/water issues/programs/tmdl/Established/Lakes/LALakesTMDLsEntireDocument.pdf) finds that
atmospheric deposition and pumped water are the highest sources.

Letter: CVCWA1, Pg7, P2 | COMMENT | Excerpt: 18 | Type: BAFs

Figure 1 shows that requiring point source dischargers to install new, very expensive, treatment processes to further remove such miniscule
amounts of mercury from their effluent would make no measurable impact on levels of mercury in fish in the Delta. However, use of BAFs as the
first step in an NPDES permitting sequence, in combination with anticipated future subsistence fishing use designations and associated mercury
fish tissue objectives, would require such action. This course is neither reasonable nor prudent, and we urge the State Water Board to reject it.

Response: Please see Responses to Comments CVCWA1-11, 12, 16 and 17.

Letter: CVCWAL, Pg7, P3 | COMMENT | Excerpt: 19 | Type: BAFs

It should also be pointed out that the use of BAFs to create surrogate water column values for mercury only affects NPDES sources through the
issuance of effluent limitations. As seen in the remainder of the implementation plan in the proposed mercury provisions, other far more
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significant sources, would not be affected by the decision to use BAFs as stated in the proposed policy. This further brings into question the
policy choice to use total mercury BAFs as an element of the proposed implementation plan. As described below, if changes are made to the
implementation language, the use of BAFs will not be necessary for NPDES permitting purposes.

When the US EPA revisited nationwide mercury objectives and appropriate implementation, they concluded that fish tissue standards were
more appropriate for mercury criteria development to avoid the potentially unintended consequences, described above, as well as to more
“closely tie” the “fishable designated use goal” to specific waterbodies, to more consistently relate applicable fish tissue concentration values
with how fish advisories are issued, and because at environmentally relevant concentrations, some forms of mercury are easier to detect in fish
tissue than in water samples. (See, Human Health Guidance, §3.1.2.2 at p. 22.)

Response: The Provisions adopts the recommended fish tissue concentration as the water quality objective, as recommended by U.S. EPA. The
use of BAFs, or other methods, to relate water column concentrations to fish tissue is also recommended by the 2015 EPA guidance document
for implementing the fish tissue objectives. Unlike U.S. EPA, California adopts implementation programs to assist permit writers and permitees
we have used the recommended method of using BAFs to translate the fish tissue to water column concentrations. The Provisions also allows
for site-specific BAFs, models methods to be used where the established BAFs may be inappropriate. The other methods of determining
reasonable potential are expensive and may not be desirable in places where tertiary treatment plants are already discharging low levels of

mercury.
Also, Please see Responses to Comments CVCWA1-11, 12, 15, 16 and 17.
Letter: CVCWAL1, Pg8, P1 | COMMENT | Excerpt: 20 | Type: RPA determination

Determination of Reasonable Potential

With the establishment of new fish tissue objectives to protect the proposed three new beneficial uses, the obligation exists under USEPA CWA
regulations (40 CFR 122.44) to evaluate whether NPDES-permitted discharges have the reasonable potential to cause or contribute to violations
of those objectives. If “reasonable potential” is determined to exist, effluent limitations are to be included in NPDES permits to implement the
subject fish tissue objectives.

Response: The comment accurately paraphrases the cited regulation.

Letter: CVCWA1, Pg8, P2 ‘ COMMENT ‘ Excerpt: 21 ‘ Type: Recommendation of replacing BAFs

As an alternative to the proposed implementation language in the Mercury Provisions, which relies on the use of BAFs to determine surrogate
water column values and would modify Steps 1 through 5 of the existing NPDES reasonable potential analysis procedures (Section 1.3 of the
State Implementation Policy (SIP)), we recommend that changes to Step 7 of Section 1.3 should be made. Step 7 allows for the consideration of
“other information” in reaching a reasonable potential determination. This step in the process does not rely on the creation of surrogate water
column values through the use of BAFs to interpret fish tissue objectives. In cases where TMDLs have already been approved and implemented,
significant information exists which should guide the reasonable potential determination.

Suggested changes to Step 7 of the SIP reasonable potential procedures are included in Attachment B.
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Response: The comment proposes that the water column concentration values be removed from the Provisions and not include an empirical
method to conduct the reasonable potential analysis but that consideration instead be made of “other information” as to whether an existing
TMDL should guide the reasonable potential determination. The Provisions does not supersede existing TMDLs and would have no impact on
reasonable potential determination for dischargers with an assigned waste load allocation. In addition future TMDLs may be developed for any
water body in the state, even if not listed on the CWA 303(d) list of impaired waters, to inform permitting decisions. The development of a
TMDL is often a data intensive and time intensive endeavor. The Provisions provides a reasonable method for determining reasonable potential
and effluent limits based on BAFs where data is limited. See response to WSPA2-54 and 61.

Steps 7 and 8 in the SIP are provisions to ensure the Regional Board consider other information that may indicate the discharge has reasonable
potential where application of the prior steps do not reach that result.

Additionally, revisions have been made to the the implementation chapter in the Provisions to clarify the approach a Regional Board may take
with respect to an existing or developing TMDL for mercury.

Letter: CVCWA1, Pg8, P4 ‘ COMMENT ‘ Excerpt: 22 ‘ Type: Reasonable Potential Recommendation

The State Water Board staff has recognized the minor (de minimis) nature of municipal and industrial point source dischargers to the mercury
loading of many state waters in its staff report, and has proposed an exception for so-called, “insignificant discharges.” While recognizing that
many municipal and industrial point sources are indeed “insignificant discharges” to the overall mercury loading in any given water body, the
State Water Board should state that, where, on a case-specific basis, that municipal or industrial point sources are determined to be de minimis
(or insignificant) contributors of mercury, the permit writer would have discretion to determine that no reasonable potential exists to cause or
contribute to water quality excursions, and thus not impose effluent limitations for mercury.

Response: The classification of insignificant discharges applies to discharges determined to be of very low threat to water quality and not just
with regards to mercury but with regards to all pollutants. It is not a recognition that municipal discharges are insignificant to the overall
mercury loading in any given water body. There are however, exceptions for establishment of effluent limitations if the municipal discharge
originates from a POTW that serves a small disadvantaged community or if the industrial discharge has been determined to be low threat to
water quality.

Letter: CVCWAL, Pg8, P5 | COMMENT | Excerpt: 23 | Type: Reasonable Potential

The suggested amendments to Step 7 of the SIP should allow the Regional Board permit writer to consider the relative mercury loading of a
given discharger to a water body and, where appropriate, determine that there is no “reasonable potential” that would require the more
restrictive water column concentration effluent limits. These determinations would not be mandatory but, rather, would provide sufficient
discretion to the permit writer to utilize all appropriate data when determining whether new and more restrictive mercury WQOs should be
imposed.

Response: The mercury Provisions already include specified reasonable potential steps to allow the Regional Board to determine reasonable
potential based on the applicable mercury water column values. The Reasonable Potential analysis has to comply with the SIP, and just
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following step 7 of the SIP for Reasonable Potential as modified would not properly implement the protection of the proposed human health
fish tissue water quality objectives. In addition, the Provisions also already includes specified exceptions to Reasonable Potential Analysis.

Letter: CVCWA1, Pg8, P6 NOT Excerpt: 24 Type: Effluent Limits
COMMENT

Development of Effluent Limitations

Where a determination is made that effluent limitations are required because a discharge has reasonable potential to cause or contribute to a
violation of fish tissue objectives for mercury, the implementation language in the proposed Mercury Provisions should describe an approach to
the establishment of effluent limitations. The proposed Mercury Provisions put forward an approach that relies on the use of BAFs and water
column values.

We recommend that an alternative approach be followed, as described below, consistent with past State Water Board and NPDES permitting
approaches used in San Francisco Bay, and with legal precedent as described in Communities for a Better Environment vs. State Water Resources
Control Board (2005) 132 Cal.App.4th 1313 (“CBEII”). This alternative approach intentionally avoids the use of BAFs and the associated problems
as described above.

Response: Comment noted and response to each alternative is provided in comments below.

Letter: CVCWAL, Pg9, P32 | COMMENT | Excerpt: 25 | Type: Effluent Limits

The recommended alternative approach to effluent limitations includes three elements, as described below and as captured in the markups

shown in Attachment B:

¢ Interim Limitations — In water bodies where mercury TMDLs have been adopted and implemented, existing WLAs should serve as interim
effluent limitations for point sources until amended TMDLs are developed and adopted. In water bodies where TMDLs are not yet adopted,
but reasonable data confirm that point sources are de minimis contributors of mercury to the water, interim effluent limitations for point
sources should be performance based mass limits, intended to cap mercury mass loads until 303(d) listings and/or TMDLs have been adopted.

Response: The Staff Report Section 2.4 page 13 indicates that where TMDLS for the same beneficial use or water quality objective under
evaluation have been approved, the discharges should comply with the TMDL requirements and the Provisions does not apply. So the
existing WLAs or other requirements under the TMDL would apply instead. For point sources to waterbodies where TMDLs have not been
adopted, the Provisions specifies that effluent limits would only apply if there is reasonable potential to exceed the water column values,
but it also allows for calculation of site-specific water column values, that could be implemented under a time schedule, and therefore no
need for interim limitations. Additionally, if a water body is designated for either T-SUB or SUB the water boards could establish site-specific
objectives, as the Provisions recommends, and at that time develop extended time schedules and interim limits for the potentially more
stringent effluent limits. Additionally, revisions have been made to the the implementation chapter in the Provisions, on the calculation of
effluent limitations, to clarify the approach a Regional Board may take with respect to an existing or developing a new TMDL for mercury.

Responses to Comments—Part 2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California—Tribal
and Subsistence Fishing Beneficial Uses and Mercury Provisions.
Page 89




See response to WSPA2-54 and 61.

Letter: CVCWA1, Pg9, P34 | COMMENT Excerpt: 26 | Type: TMDLs

e Other interim requirements — In water bodies where TMDLs have been implemented, dischargers shall be required to continue to implement
the requirements of those TMDLs. In addition, dischargers shall be required to participate in stakeholder processes to identify and assess the
feasibility of control measures and strategies to reduce the major sources which are influencing fish tissue concentrations in the subject
water body and to otherwise support development of future TMDLs. In water bodies where TMDLs have not been adopted, dischargers
should be required to demonstrate implementation of best practices for mercury source control, including pollution prevention and industrial
pretreatment. In addition, dischargers should be required to participate in stakeholder processes to identify and assess the feasibility of
control measures and strategies to reduce both the major sources which are influencing fish tissue concentrations in the subject water body,
as well as potential risks to consumers of fish, and to otherwise support development of future TMDLs.

Response: The Provisions does not supersede any existing Mercury TMDLs established to the beneficial uses designated for the water bodies.
Likewise, future TMDLs and their implementation requirements would not be superseded by the Provisions. (See Staff Report Chapter 3.10) The
Provisions allows for the development of TMDLs for impaired waters and the Clean Water Act at section 303(d)(3) recognizes the utility of
developing TMDLs for all waters to inform permitting decisions.

Letter: CVCWAL1, Pg9, P35 ‘ COMMENT ‘ Excerpt: 27 ‘ Type: Interim limit/requirements

¢ For interim limitations or requirements, long-term averages, such as annual averages, should be used rather than short-term averages, such as
weekly or monthly averages.

Response: Comment noted. The Provisions uses annual averages for the COMM, Sub and T-SUB beneficial uses and a seasonal average to
protect wildlife that consumes fish. The proposed effluent limits in the Provisions are annual averages to allow for the potential variability in the
effluent. (See Staff Report Chapter 6.13.3)

Letter: CVCWA1, Pg9, P36 | COMMENT | Excerpt: 28 | Type: Final WQBELSs

¢ Final WQBELs — Final WQBELs may be the WLAs developed under future TMDLs associated with future designated beneficial uses and
associated fish tissue objectives. Alternatively, final WQBELs could be determined using one of the methods described in USEPA TMDL
guidance for establishing WLAs. Such methods provide flexibility to take various factors, including relative source load contributions and
existing control measures into account in the establishment of WLAs.

Response: The Provisions does not govern the development of future TMDLs. As future TMDLs are developed the Regional Water Boards can
choose to develop effluent limits based on waste load allocations. Many of the current TMDLs have taken this approach.

In addition, the Provisions have been revised to account for existing TMDLs to allow for effluent limitations to be calculated based on existing
mercury TMDLs and the development of new mercury TMDLs.

Letter: CVCWA1, Pg10, P1 | COMMENT | Excerpt: 29 | Type: Hg WQO Implementation
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MC-2: Implementation of Mercury Water Quality Objectives — Assignment of Mercury Abatement Responsibility to State Agencies

California’s regulatory and public health agencies have long been aware that fish and other aquatic-dependent wildlife are at risk for bio-
accumulating methylmercury. In some instances, higher tropic (larger) fish contain elevated levels of mercury in fish tissue that are consumed
by humans, leading to fish consumption advisories by public health agencies. Over the past 15 or so years, considerable information about
sources of mercury, control strategies, risk reduction and communication, and the underlying ability to achieve significant reductions in fish
tissue mercury levels has been developed by Regional Boards. In some cases, these efforts have resulted in the development of TMDL budgets
and plans for achieving reductions in the amount of mercury loading to those water bodies.

An important result of the studies and work leading up to Mercury TMDLs in various parts of the state is the recognition that traditional
“point sources” - municipal and industrial wastewater treatment facilities — are considered to be an extremely small portion of the ongoing load
of mercury to state waters. The de minimis nature of these point source contributions to ongoing mercury loading can be traced to aggressive
pre-treatment, pollution prevention, and active treatment technologies over the past two decades. Indeed, municipal and industrial dischargers
combined account for only about 1.4 percent of the ongoing mercury loading to San Francisco Bay. Planned NPDES loads to the Delta based on
current permit requirements will represent less than 0.1 percent of the methylmercury load in 2030.

By comparison, open water, tributaries and existing wetlands are known to account for about 93.8 percent of ongoing mercury loading in the
Delta. In San Francisco Bay, over 75 percent of the ongoing loading of mercury is coming from the Central Valley watershed, natural bed
erosion, and atmospheric deposition. In both instances, the Regional Boards have struggled to find effective means of controlling these
“untethered” sources of most of the mercury continuing to be taken-up by fish and other biota in the waters.

In 2010, the Central Valley Regional Board took the unprecedented step of assigning responsibility for open water and tributary sources of
mercury to those State of California and federal agencies responsible for managing the land and water from which these mercury loads are
derived. Inits 2010 Delta Methylmercury TMDL, the Central Valley Regional Board specifically found that transportation and deposition of
mercury-contaminated sediment from water management activities contribute to the Delta fish mercury impairment.

Specifically, the Regional Board determined that the State and Federal Water Projects affect the transportation of mercury and the roduction
and transportation of methylmercury. Activities including water management and storage in and upstream of the Delta and Yolo Bypass,
maintenance of and changes to salinity objectives, dredging and dredge materials disposal and reuse, and management of flood conveyance
flows are subject to the open water methylmercury allocations. Agencies responsible for these activities in the Delta and Yolo Bypass include,
but are not limited to, the Department of Water Resources, State Lands Commission, Central Valley Flood Protection Board, U.S. Bureau of
Reclamation, U.S. Army Corps of Engineers (USACE), and State Water Resources Control Board. The Regional Board also determined that the
State of California owns and manages lands and waters of the state that contribute to methylmercury loads. As a result, the State Lands
Commission and Department of Water Resources were also assigned responsibility for addressing these mercury contributions to the overall fish
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impairment.

Response: Commented noted. Section 4.4 of the Staff Report contains additional information and discussion of sources of mercury other than
dischargers. Unlike a TMDL the provisions of a water quality standard to not assign “Assignment of Mercury Abatement Responsibility” instead
it provides a program of implementation, and where necessary new regulations, to achieve the objectives. The State has the authority to
require mercury reductions for any discharge or threatened discharge of mercury into the environment and can use existing tools including
clean-up and abatement orders, CWA 401 certifications and WDRs to require reductions. It is not possible to determine where reductions by
state agencies would be necessary outside of where TMDLs have been established. Future TMDLs may identify other state agencies as sources
and require implementation as appropriate.

Letter: CVCWA1, Pgll, P42 | COMMENT | Excerpt: 30 | Type: Delta MeHg

Pursuant to the Delta Methylmercury TMDL, the state and federal agencies named as responsible parties must take the following actions:

e Characterize their projects’ effects on ambient methylmercury and total mercury concentrations and loads in the Yolo Bypass and Delta;

¢ Conduct methylmercury and total mercury control studies to evaluate options to reduce methylmercury production in open waters under
jurisdiction of the State Lands Commission and floodplain areas inundated by managed flood flows; and

¢ Minimize to the extent practicable any methylmercury and/or total mercury loading to the Delta and Yolo Bypass resulting from new and
existing projects using feasible management practices that are not in conflict with salinity standard or other mandates (e.g., minimum flow
and temperature mandates).

Assigning state and federal agency responsibility for mercury loads coming from land or projects over which these agencies have
responsibility is reasonable, fair, and just. Without doing so, there is literally no hope of successfully abating mercury in fish from some California
waters. Holding these state and federal agencies responsible is consistent with existing laws, regulations and authorities of the State and
Regional Water Boards.

If the State Water Board intends to do everything reasonably possible to address mercury impairment of California’s waters and the fish
taken from them by tribal, subsistence and sport fishers, it is now time to assign responsibility for reducing ongoing mercury loading to the
extent feasible to those state and federal agencies who own, operate, use or lease land and water projects that contribute to mercury to the
systems. The State of California should also be asked to step forward to lead the public messaging and communication efforts to manage the risk
from exposure to mercury in fish to women of child bearing age, children and other consumers of locally caught fish.

Response: The Provisions does not assign responsibility for reductions in mercury to specific parties. Instead it provides tools to reduce the
transport of mercury into water bodies and establishes a methodology for determining reasonable potential for point source dischargers to aid
in permit development. See Chapter 4 and 7 of the Staff Report for a discussion of mercury sources and reasonably foreseeable methods of
compliance. The recommendations would be appropriately included in future TMDLs.

The Delta is a unique waterbody and should not be used as a model for other TMDLs throughout the state, see CVCWA1, Excerpt 13.
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The Staff Report does consider options for reducing mercury and methylmercury from the various sources in Chapter 6. State and federal
agencies have direct regulatory authority and responsibility for mercury sources, including mine sites and mining waste, dredging projects,
wetlands, other non-point sources, and NPDES stormwater. Options for controlling these sources are considered in Sections 6.9, 6.10, and 6.11
of the Staff Report. Requirements for municipal stormwater are included in IV.D.3.b. of the Provisions. Requirements for mine site remediation
are included in IV.D.4 of the Provisions. Chapters IV.D.5, 6, and 7 of the Provisions affirm that the Permitting Authority has regulatory to include
requirements for reducing mercury and methylmercury loads to water.

Letter: CVCWAL1, Pgl1, P45 COMMENT ‘ Excerpt: 31 ‘ Type: No Guidance

MC-3: Guidance to Regional Water Boards regarding Designation and Implementation of Proposed Beneficial Uses

The State Water Board should provide direction to Regional Water Boards in the following areas regarding the designation and
implementation of the three new beneficial uses:

e How new beneficial uses should be designated in specific water bodies, including criteria for making this determination and a process for
collecting, utilizing and interpreting fish consumption information;

Response: Please see Response to Comment WSPA2-8 and references contained therein.

Letter: CVCWAL1, Pgll, P46 ‘ COMMENT ‘ Excerpt: 32 ‘ Type: ldentify significant & insignificant source

¢ How to identify significant and insignificant sources, including generation and consideration of information regarding the relative contribution
of sources, with an emphasis on information developed as an element of an existing TMDL or through a TMDL-like analysis, and including
legacy impacts associated with sediments flux, air deposition sources and other non-point source contributions; and

Response: The components of the Provisions are designed to develop specific Mercury Water Quality Objectives, designation of beneficial uses,
and implementation of the Mercury Water Quality Objectives through existing state and federal law and regulations. A “TMDL-like analysis” is
not required unless a TMDL is established. The requirements for the Regional Water Boards to identify significant and insignificant sources of
mercury are included in the existing TMDL regulatory programs, when the Regional Water Boards develop a TMDL

In addition, Please see Responses to Comments WSPA2-54 and 61.

Letter: CVCWAL1, Pgl12, P47 | COMMENT | Excerpt: 33 | Type: Hg WQOs Implementation

¢ The need to convene key stakeholders (tribes, subsistence fishing community, regulated community, State of California) as an element of the
designation process and to address adoption and implementation of water quality objectives for designated uses. Considerations should
include the full range of possible management measures and effectiveness, with the purpose of developing a common understanding of
problems and potential solutions.

Response: In addition to the targeted stakeholder outreach, staff held two public workshop and several meetings with interested parties to
discuss the Provisions. Also, Please see Responses to Comment CVCWA1-34 below, which points to Attachment C of the letter.
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Letter: CVCWA1, Pg12, P48 NOT Excerpt: 34 Type: Summary
COMMENT

Suggested language for a State Water Board resolution is included as Attachment C to this letter.

Response: Comment noted.

Letter: CVCWA1, Pg12, P49 | COMMENT | Excerpt: 35 | Type: BU/Designation

MC-4: Clarification of Language in Beneficial Use Definitions

CVCWA remains concerned about the lack of limitations for the Tribal Tradition and Culture Use (CUL). Once a beneficial use is established
and applied to a specific waterbody, that use must be protected, maintained, or attained where attainment does not currently occur. The
proposed CUL use definition in the Staff Report provides no limitations as to how and when the use should be applied. This use currently
includes “uses of water that support the cultural, spiritual, ceremonial, or traditional rights or lifeways of California Native American Tribes,
including, but not limited to: navigation, ceremonies, or fishing, gathering, or consumption of natural aquatic resources, including fish, shellfish,
vegetation, and materials.” It is difficult to see how this use could be protected, given that many of California’s waterbodies have been highly
modified over the years. This use should be revised with reasonable limitations, taking into account other factors, such as other uses of water,
attainment expectations, and seasonality.

Response: Any designation of a water body with a beneficial use will be subject to a public participation process where information about the
specific use and how it should best be protected will be presented and evaluated. This public process allows for discussion of how issues raised
in this comment can be dealt with. Additionally, Please see Response to Comment WSPA2-13.

Letter: CVCWA1, Pg12, P50 | COMMENT | Excerpt: 36 | Type: BU/Designation

As has been discussed with your staff, concern exists regarding an element of the T-SUB and SUB beneficial uses definitions. The definitions for
Tribal Subsistence Fishing (T-SUB) and Subsistence Fishing (SUB) both contain the word “individuals.” The concern is that there may be confusion
that this term is intended to indicate for any highly exposed individual engaging in the specified use. Use of the term “individuals”, without
further clarification or context, may lead to beneficial use designations for entire water bodies based on the activities of a single person. This
approach would not be reasonable or feasible.

Based on our discussions, we do not believe this is the intent of the State Water Board in using this terminology. We therefore would ask for the
addition of clarifying language. Specifically, we suggest the following additions:

Footnote to be added inSection Il. BENEFICIAL USES.

5) Tribal Subsistence Fishing (T-SUB): Uses of water involving the non-commercial catching or gathering of natural aquatic resources,
including fish and shellfish, for consumption by individuals [see footnote], households, or communities of California Native American
Tribes to meet minimal needs for sustenance.

6) Subsistence Fishing (SUB): Uses of water involving the non-commercial catching or gathering of natural aquatic resources, including fish
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and shellfish, for consumption by individuals [see footnote], households, or communities, to meet minimal needs for sustenance.

[Footnote] — In the context of the T-SUB and SUB beneficial uses, the terms “individuals” or “households” are not intended to cover a single
individual or single household engaging in these beneficial uses in a given waterbody. A single individual or household engaging in either the
TSUB or SUB beneficial use would not be, on its own, a basis for designation by a Regional Board, nor would consumption rates by a single
individual or household constitute a reasonable baseline for establishing water quality objectives to protect that use.

This language should also be inserted into the Staff Report at p. 6. (Section 2.3.1) and elsewhere in the report where the T-SUB and SUB uses are
referenced.

Response: The term “individuals” in the two subsistence beneficial use definitions qualify who is consuming the fish—not doing the fishing. The
term “individuals” also does not appear in the singular form, but plural. Accordingly, the recommended language is not necessary to construe
the intent on the number of individuals engaged in fishing would qualify for a water body to be designated with the use. The approach of the
subsistence fishing definitions is similar to the beneficial use for commercial and sport fishing, the subsistence fishing beneficial uses are silent as
to the extent the fishing is occurring or the number of persons that would be required for a Water Board to appropriately designate the use. The
Water Board that has jurisdiction over a particular waterbody is in the best position to evaluate the appropriateness of a designation and is
consistent with the long-standing practice. (Staff Report, Section 6.4.3.) “A Regional Water Board’s waterbody-designation would occur through
its basin planning process in accordance with Water Code sections 13244 (hearing and notice requirements) and 13245 (approval by the State
Water Board).” (lbid.; see also Staff Report, App. T.4-T.6 (discussing the manner in which designations would occur.)) Finally, the Staff Report
(p. 109) provides that it “may not be reasonable to designate a beneficial use [...] if only one individual is using the water in a way that would
meet the beneficial use definition.”

With that said, the following has been added to the Staff Report at Section 6.4.2 to ensure the definition’s use of the word “individuals” in each
beneficial use would not require a Water Board to designate a water body with that use where evidence indicates only a single individual
consumes the fish or catches the fish. However, with respect to a Water Board designating a future goal use, such evidence may be sufficient :

“With respect to designating an existing use with the T-SUB or SUB beneficial use, the terms “individuals” or “households” are not intended to
cover a single individual or single household engaging in these beneficial uses in a given waterbody and a single individual or household engaging
in either the TSUB or SUB beneficial use would not be, on its own, a basis for designation by a Regional Water Board, nor would consumption
rates by a single individual or household constitute sufficient evidence for establishing water quality objectives to protect that use. However,
such could be the basis for a Regional Water Board to designate the T-SUB or SUB beneficial use as a “probable future” use. Discretion remains
with the Water Board in assessing such evidence and rendering a determination to designate with an existing or probable future use.”

Letter: CVCWA1, Pg13, P56 | COMMENT | Excerpt: 37 | Type: UAA

Finally, the Staff Report does not indicate that a Use Attainability Analysis is required for all three proposed beneficial uses, pursuant to
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federal law. Federal regulations require a use attainability analysis as described in 40 CFR section 131.10(g) when a state designates uses
beyond uses specified in Clean Water Act section 101(a)(2). The uses in Clean Water Act section 101(a)(2) are for the protection and
propagation of fish, shellfish and wildlife, and provide for recreation in and on the waters, informally referred to as the “fishable-swimmable
uses”. The proposed CUL, T-SUB, and SUB beneficial uses are not fishable-swimmable uses, and therefore any designation of such uses may
occur only after the Regional Water Board has conducted a use attainability analysis pursuant to 40 CFR section 131.10(g). We recommend that
the Staff Report be revised to include the acknowledgement that a use attainability analysis must be conducted before any of the proposed
beneficial uses can be designated to a water body and provide guidance to Regional Board in making designation determinations.

Response: The Staff Report does not indicate that a Use Attainability Analysis (UAA) is required for all three proposed beneficial uses because
the Provisions contains proposed use categories and definitions and does not provide guidance on the manner in which a Regional Water Board
may designate any water body with one of the beneficial uses. Additionally, as a matter of law, the federal regulations implementing the Clean
Water Act specify when a UAA is required (40 C.F.R. § 131.10(j) and when a UAA is not required (Ibid., § 131.10(k)). U.S. EPA has further
explained: “The CWA distinguishes between two broad categories of uses: uses specified in section 101(a)(2) of the Act and uses specified in
section 303(c)(2) of the Act. For the purposes of this final rule, the phrase “uses specified in section 101(a)(2) of the Act” refers to uses that
provide for the protection and propagation of fish,13 shellfish, and wildlife, and recreation in and on the water, as well as for the protection of
human health when consuming fish, shellfish, and other aquatic life. A “subcategory of a use specified in section 101(a)(2) of the Act” refers to
any use that reflects the subdivision of uses specified in section 101(a)(2) of the Act into smaller, more homogenous groups for the purposes of
reducing variability within the group.14 A “non-101(a)(2) use” is a use that is not related to the protection or propagation of fish, shellfish,
wildlife or recreation in or on the water. Non-101(a)(2) uses include those listed in CWA section 303(c)(2), but not those listed in CWA section
101(a)(2), including use for public water supply, agriculture, industry, and navigation.” (80 Fed. Reg. 51024 (Aug. 21, 2015).) The three
beneficial uses would be construed as tiered or subcategory section 101(a)(2) uses insofar as they pertain to recreation in and on the water, as
well as for the protection of human health when consuming fish, shellfish, and other aquatic life.

Finally, the comment misstates Code of Federal Regulation, title 40, section 131.10(g). Section 131.10(g) does not require a UAA to be
performed before a non-fishable-swimmable use may be designated. That section does not distinguish between 101(a) and non-101(a) uses.
Section 131.10(g) requires a state to perform a UAA to remove a use (that is not an existing use), and does not require a state to perform a UAA
when designating a use.

Accordingly, the Staff Report will not be revised as requested by this comment.

Letter: CVCWA1, Pgl13, P57 | COMMENT | Excerpt: 38 | Type: BUs

MC-5: Process for Adoption of Mercury Fish Tissue Objectives

Water Code section 13241 requires Regional Boards (and the State Water Board) to establish water quality objectives that, in its judgment,
will ensure the reasonable protection of beneficial uses. In establishing water quality objectives, the following factors (and others) shall all be
considered:
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e The past, present and future beneficial uses
e The ability to reasonably achieve water quality conditions through coordinated control of all factors which affect water quality in the area
e Economics

The past, present and future beneficial uses
A key consideration is whether the ability to consume fish containing mercury at the levels prescribed in the proposed mercury fish tissue
objectives has existed since 1975.

Response: Commenter correctly paraphrases Water Code section 13241, but the conclusion drawn does not follow from the statutory language.
When establishing a water quality objective to reasonably protect beneficial uses, section 13241 does not require the Water Board to first
determine whether the use is an “existing” beneficial use (i.e., whether the use has occurred and the water quality necessary to support that use
has been attained at or after 1975). See Response to Comment WSPA2-38. Furthermore, performing such an analysis would be infeasible given
the proposed water quality objectives establish levels to protect the use on all water bodies for which the use has been designated, without
performing a specific evaluation of the whether the use is occurring or being attained on any particular water body.

Letter: CVCWA1, Pg13, P58 | COMMENT | Excerpt: 39 | Type: BUs

A second key consideration is whether it is likely that such a consumption use is likely to occur in the future. This information has not been
considered in the proposed policy or staff report.

Response: Response to Comment CVCWA1-39 equally applies to this comment with respect to the conclusion drawn insofar as Water Code
section 13241 does not require evaluation of whether a use may occur in the future at a particular water body to establish a water quality
objective to reasonably support a beneficial use. Also, Please see Responses to Comments CVCWA1-36 and WSPA2-38.

Letter: CVCWAL1, Pg14, P59 ‘ COMMENT ‘ Excerpt: 40 ‘ Type: Achieve WQ conditions

The ability to reasonably achieve water quality conditions through coordinated control of all factors which affect water quality in the area

The staff report supporting the proposed Mercury Provisions does not include such an evaluation. While an implementation plan is included
in the proposed policy, the effectiveness of that plan in achieving proposed water quality objectives is not addressed.

Response: The Staff Report includes consideration of all the 13241 factors, see Section 10.1.1 through 10.1.6. While consideration of “water
quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water quality in the areais a
factor the section 13241 requires the Water Board to consider when establishing an objective, commenter’s conclusion does not follow from the
statutory language. Water Code section 13241 does not require a Water Board to evaluate the effectiveness of its program of implementation
to achieve a water quality objective when the Water Board is establishing the water quality objective. Rather, Water Code section 13242
requires that a program of implementation to achieve water quality objectives contain (a) a description of the nature of actions necessary to
achieve the objectives, a time schedule, and a description of required surveillance to determine compliance with the objectives. The Provisions,
at Chapter V., satisfies the requirements of section 13242.

Letter: CVCWAL, Pgl14, P61 | COMMENT | Excerpt: 41 | Type: Economics
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Economics

This requirement goes to the issue of whether required control measures associated with proposed water quality objectives meet the test of
providing reasonable protection of beneficial uses. If resources are spent to implement control measures that will never meet the proposed
objectives, this is to be considered as part of the process of establishing the objective. While the staff report includes an economic analysis, it
does not consider whether control measures and associated costs are reasonable in terms of achieving the desired water quality conditions as
reflected in the proposed water quality objectives.

Section 13242 of the Water Code requires that a program of implementation be developed and documented, wherein the control measures
necessary to achieve proposed objectives would be identified.

Response: The Staff Report includes consideration of all the 13241 factors, see Section 10.1.1 through 10.1.6. As commenter notes, economic
considerations is a factor included in the Staff Report, including an evaluation of costs to wastewater treatment facilities, as Appendix R of the

Staff Report. While there is no “reasonable” standard or a balancing test in the 13241 factors, the statutory requirement to include economic

considerations when establishing a water quality objective will be evaluated by the State Water Board when it considers whether to adopt the
Provisions

Letter: CVCWAL1, Pgl4, P63 ‘ COMMENT ‘ Excerpt: 42 ‘ Type: Exposure Reduction Program

B. Other Comments
The following other comments address more detailed aspects of the proposed policy and accompanying staff report.

OC -1: Section 6.14 Issue N - Success and responsibility of Exposure Reduction Program should be clarified/corrected.

e This section currently states incorrectly: “The San Francisco Bay mercury TMDL included a public exposure reduction program that was fairly
successful (CDPH 2012). The success of the San Francisco Bay program was partly attributed to the assistance provided by CDPH. However,
those resources have not been available for the public exposure reduction program for the Sacramento San Joaquin Delta, and it has been a
struggle to put that program into action.” Correct this statement to indicate that CDPH and other agencies such as the Delta Conservancy
were utilized as resources for the Sacramento San Joaquin Delta and recognize that this program is still in progress.

Response: The Staff Report has been changed as recommended in this comment.

Letter: CVCWA1, Pgl14, P64 | COMMENT | Excerpt: 43 | Type: Exposure Reduction

e Risk reduction activities associated with the San Francisco Bay mercury TMDL are still ongoing. The first sentence in the above paragraph
should be edited to read: “The San Francisco Bay mercury TMDL includes a public exposure reduction program that is fairly successful (CDPH
2012). The success of the San Francisco Bay program is partly attributed to the initial assistance provided by CDPH.”

Response: The Staff Report has been changed as recommended in this comment.

Letter: CVCWAL1, Pg15, P65 ‘ COMMENT ‘ Excerpt: 44 ‘ Type: Exposure Reduction - Language Recommendation

e Also, remove the indication that the program has been a “struggle” to put into action

Response: The Staff Report has been changed as recommended in this comment.
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Letter: CVCWAL1, Pgl5, P66 COMMENT ‘ Excerpt: 45 Type: Exposure Reduction — Language Recommendation

Add “The State should participate more in future exposure reduction activities, including participation from agencies such as the Delta
Conservancy and the CDPH, with assistance from requlated dischargers and responsible parties.”

Response: It is not useful to request that “the State should participate more”, which Staff interpret as “the State Water Boards should
participate more”, without specific direction or suggestion. Staff respectfully request that in the future Commenter provide concrete
suggestions for action.

Letter: CVCWA1, Pgl5, P67 | COMMENT | Excerpt: 46 | Type: TMDLs

OC-2: Text contained within the staff report is inconsistent with respect to its application to water

bodies with existing TMDLs.

Recommendation: Use the same text where requirements associated with current TMDLs are mentioned because currently it varies such as:

e Pgxviii: “However, the water quality objectives would not apply to the waters described above where site-specific mercury water quality
objectives are established.”

e Pg 13: “The Provisions’ program of implementation would apply to the same waters as the Mercury Water Quality Objectives, but the
implementation provisions would not apply to dischargers that discharge to receiving waters for which a mercury or methylmercury total
maximum daily load (a mercury or methylmercury TMDL) has been approved.”

e Pg34: “Therefore, the Provisions’ mercury objectives for the COMM and WILD beneficial uses do not supersede the site-specific objectives
listed in Table 3-2.”

e (SWB Staff should review other sections too for similar but not identical text).

Suggested language for inclusion
“The Provisions and Water Quality Objectives do not supersede established site-specific water quality objectives, and do not apply to waters for
which a mercury TMDL (or other specified contaminant TMDL) has been approved.”

Response: The Staff Report language is not inconsistent. It discusses both site-specific objectives in the first instances and TMDL
implementation in the second instance. The commenter’s recommended language is overly broad. The TMDLs that are designed to achieve the
COMM or WILD objectives may not be sufficient to protect the SUB or T-SUB beneficial uses should they be designated in the future.

The Staff Report recommendation is to ensure that older TMDLs, as they are revisited, are potentially revised to ensure protection of beneficial
uses consistent with current science. It is not a requirement but a recommendation.
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In addition, the Provisions have been revised to include a discussion on existing and future mercury TMDLs. Also, Please see Responses to
Comments WSPA2-54 and 61.

Letter: CVCWA1, Pg15, P72 | COMMENT | Excerpt: 47 | Type: TMDL

OC-3: Appendix Table C-1 appears to be incomplete.
Recommendation: Add “Yes” to Sacramento River (Knights Landing to the Delta) to indicate development of a mercury/methylmercury TMDL
for that water body. Other water bodies may also need an updated status.

Response: Table C-1 is from the 2012 Integrated report. Additional TMDLs may have been developed that are not represented in the table.

Letter: CVCWA1, Pg15, P73 | COMMENT | Excerpt: 48 | Type: Data— Non Detected

OC-4: 1IV.D.2 Methods, Routine, Monitoring, and Compliance Schedules, Subsection 3.

“Compliance Determination: The annual average mercury concentration in the effluent shall be calculated as an arithmetic mean. For any sample
reported as below the detection limit, one-half of the detection limit shall be used to calculate the arithmetic mean. For any sample reported as
below the quantitation limit and above the detection limit, the estimated concentration shall be used to calculate the arithmetic mean.”

DNQ are indicators of presence/absence for RP analysis but should not be used as quantified data. CVCWA recommends that the final draft
Implementation of Water Quality Objectives for mercury include reporting protocols similar to those already adopted by Regional Boards for
other NPDES permits.?

Sample results less than the RL, but greater than or equal to the laboratory’s MDL, shall be reported as “Detected, but Not Quantified,” or
DNQ. The estimated chemical concentration of the sample shall also be reported.

When determining compliance for multiple sample data and the data set contains one or more reported determinations of DNQ of “Not
Detected” (ND), the Discharger shall compute the median in place of the arithmetic mean.

Response Comment noted, however, as stated in the Provisions Chapter 2.c.1, the annual average concentration is used to account for the long-
term nature of the methylmercury bioaccumulation process, which may not otherwise be reflected using a maximum concentration or a median
concentration. In addition, DNQs are indicators of presence but not adequate quantification, but certainly not absence and thus it is still
appropriate to include the estimated concentration in the calculation to properly assess an annual average. Furthermore, the Provisions
includes a consistent calculation procedure for both determining reasonable potential and for compliance determination of an applicable
effluent limitation.

Letter: CVCWAL, Pg16, P77 | COMMENT | Excerpt: 49 | Type: Methods

0OC-5: 1V.D.2 Methods, Routine, Monitoring, and Compliance Schedules, Subsection 1.
“Methods: For monitoring total mercury in effluent, the discharger shall use any U.S. EPA approved method that has a quantitation limit lower
than the effluent limitation.”
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CVCWA recommends further clarification to specify that the discharger shall conduct analysis according to test procedures approved under
40 CFR Part 136. For NPDES dischargers, “The analytical methods specified under 40 CFR Part 136 are required for all monitoring performed
under the NPDES Program, unless the permit specifically requires alternate methods.”2

Response: The policy states that the discharger shall use any U.S. EPA approved method. This statement covers all the test procedures covered
under 40 CFR Part 136 including ones for NPDES dischargers.

Letter: CVCWAL1, Pgl6, P78 NOT Excerpt: 50 Type: Greet/Ending
COMMENT

Again, we thank you for the opportunity to provide these comments. We look forward to working with you and your staff to refine
the current proposed policy language and to craft effective solutions applicable to future designation and implementation of the
new beneficial uses and the associated Mercury Provisions.

Response: Comment noted.

Letter: CVCWAL1, Pg23, P79 ‘ COMMENT | Excerpt: 51 ‘ Type: Restatement of our text

[Attachment B] [Staff Report pages297-303]
Estuaries of California—Tribal and Subsistence Fishing Beneficial Uses and Mercury Provisions (Part 2).11 Part 2 would constitute
new regulatory language.]

IIl. BENEFICIAL USES

[Proposed text to be added to Chapter Il (Beneficial Uses) of the Water Quality Control Plan for Inland Surface Waters, Enclosed
Bays, and Estuaries of California (ISWEBE Plan).]

A Regional Water Quality Control Board shall use the beneficial uses and abbreviations listed below, to the extent it defines such
activities in a water quality control plan after [insert effective date of Part 2].

To designate the Tribal Tradition and Culture or Tribal Subsistence Fishing beneficial uses in a water quality control plan for a
particular waterbody segment and time(s) of year, a CALIFORNIA NATIVE AMERICAN TRIBE must confirm the designation is
appropriate. No confirmation is required to designate the Subsistence Fishing beneficial use in a water quality control plan.

The Tribal Subsistence Fishing and Subsistence Fishing beneficial uses relate to the risks to human health from the consumption of
noncommercial fish or shellfish. The two subsistence fishing beneficial uses assume a higher rate of consumption of fish or shellfish
than that protected under the Commercial and Sport Fishing and the Tribal Tradition and Culture beneficial uses. The function of the
Tribal Subsistence Fishing and Subsistence Fishing beneficial uses is not to protect or enhance fish populations or aquatic habitats.
Fish populations and aquatic habitats are protected and enhanced by other beneficial uses, including but not limited to, Aquaculture,
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Warm Freshwater Habitat, and Cold Freshwater Habitat, that are designed to support aquatic habitats for the reproduction or
development of fish.

4) Tribal Tradition and Culture (CUL): Uses of water that support the cultural, spiritual, ceremonial, or traditional rights or
LIFEWAYS of California Native American Tribes, including, but not limited to: navigation, ceremonies, or fishing, gathering, or
consumption of natural aquatic resources, including fish, shellfish, vegetation, and materials.

5) Tribal Subsistence Fishing (T-SUB): Uses of water involving the non-commercial catching or gathering of natural aquatic
resources, including fish and shellfish, for consumption by individuals, households, or communities of California Native
American Tribes to meet minimal needs for sustenance.

6) Subsistence Fishing (SUB): Uses of water involving the non-commercial catching or gathering of natural aquatic resources,
including fish and shellfish, for consumption by individuals, households, or communities, to meet minimal needs for
sustenance.

[Footnote: 11 on page 23 or Saff Report page 297] The State Water Board intends to amend the Water Quality Control Plan for Enclosed Bays
and Estuaries of California to create the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California Plan
(ISWEBE Plan). The State Water Board intends that Part 2 will be incorporated into the ISWEBE Plan, upon the ISWEBE Plan’s adoption.

[ll. WATER QUALITY OBJECTIVES
[Proposed text to be added to Chapter Il (Water Quality Objectives) of the ISWEBE Plan.]

D. Mercury
1. Applicability
Chapter I11.D.2 establishes water quality objectives for the reasonable protection of people and wildlife that consume fish and apply to
all the inland surface waters, enclosed bays and estuaries of the State that have the applicable beneficial uses. The water quality
objectives that protect people who consume fish apply to waters with the COMM, CUL, T-SUB, and SUB? beneficial uses. The water
guality objectives that protect wildlife that consume fish apply to waters with WILD, MAR, RARE, WARM, COLD, EST, and SAL
beneficial uses.*®

Mercury Water Quality Objectives
Chapter I11.D.2 contains five numeric mercury fish tissue water quality objectives, which are formulated for one or more of the
applicable beneficial uses, depending on the consumption pattern (which includes consumption rate, fish size, and species) by
individuals and wildlife. Additionally, different sizes and species of fish contained at a water body will, in some cases, affect whether a
particular water quality objective may be utilized to evaluate whether one or more beneficial uses are supported. Therefore, the fish
in a particular water body would dictate which water quality objective(s) must be evaluated to ensure all the applicable wildlife
beneficial uses are supported, as discussed below and illustrated in the flow chart in Attachment B. For any of the mercury fish tissue
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water quality objectives, measurements of total mercury concentrations in fish tissue may be substituted for methylmercury
concentrations in fish tissue.

a. Sport Fish Water Quality Objective
1) Application of the Sport Fish Water Quality Objective The Sport Fish Water Quality Objective for mercury applies to waters with
the beneficial uses of COMM, CUL*, WILD, and MAR. However, in some circumstances (i.e., depending on whether TROPHIC
LEVEL 3% or TROPHIC LEVEL 4 fish are in the water body), with respect to the WILD and MAR beneficial uses, additional water
guality objectives also need to be utilized to evaluate whether consumption of fish by all wildlife species is supported (see below
discussion).

With respect to the WILD and MAR beneficial uses, the Sport Fish Water Quality Objective may be used to evaluate whether all
species are supported only when applied to TROPHIC LEVEL 4 fish, except with respect to the California least tern (as discussed
in Chapter Ill.D.2.e). If the objective is measured using TROPHIC LEVEL 3 fish, protection of all wildlife species within the WILD
and MAR beneficial uses is not ensured. Therefore, if TROPHIC LEVEL 3 fish are used, then the Prey Fish Water Quality
Objective (as described in Chapter I11.D.2.d) shall be used, but if the water body is habitat for California least tern, then the
California Least Tern Prey Fish Objective (as described in Chapter 111.D.2.e) shall be used. However, if the Sport Fish Water
Quiality Objective is exceeded when applied to TROPHIC LEVEL 3 fish, that is sufficient evidence to indicate that the Prey Fish
Water Quality Objective or, if applicable, the California Least Tern Prey Fish Objective is also exceeded without having to
measure the two latter objectives (see flow chart in Attachment B).

[Footnotes on page 24 or Staff Report 298]:

12 The water quality objective applicable to the SUB beneficial use (see Section 111.D.2.c) also applies to the Subsistence Fishing (FISH) beneficial
use contained in the North Coast Regional Water Quality Control Board’s water quality control plan. (Water Quality Control Plan for the North
Coast (May 2011), p. 2-3.00.)

13 Any explicit reference in the MERCURY PROVISIONS to the WILD and MAR beneficial uses shall hereinafter include the WARM, COLD, EST,
and SAL beneficial uses.

14 If site-specific studies indicate a consumption pattern under the CUL beneficial use higher than the consumption rate used for the objective to
support the COMM beneficial use, then the Regional Water Board should consider adopting a site-specific objective to protect consumption of fish
under the CUL beneficial use.

15 Terms in “all cap” font (excepting the beneficial use abbreviations) are defined in Attachment A (Glossary).

2) Sport Fish Water Quality Objective

The Sport Fish Water Quality Objective is: The average methylmercury concentrations shall not exceed 0.2 milligrams per kilogram
(mg/kg) fish tissue within a calendar year. The water quality objective applies to the WET WEIGHT concentration in skinless fillet in
TROPHIC LEVEL 3 or TROPHIC LEVEL 4 fish, whichever is the HIGHEST TROPHIC LEVEL FISH in the water body. Freshwater
TROPHIC LEVEL 3 fish are between 150 to 500 millimeters (mm) in total length and TROPHIC LEVEL 4 fish are between 200 to 500
mm in total length, except for sizes specified in Attachment C, or as additionally limited in size in accordance with LEGAL SIZE LIMIT
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for the species caught. Estuarine fish shall be within the LEGAL SIZELIMIT and greater than 150 mm, or as otherwise specified in
Attachment C.

b. Tribal Subsistence Fishing Water Quality Objective
1) Application of the Tribal Subsistence Fishing Water Quality Objective
The Tribal Subsistence Fishing Water Quality Objective applies to waters with the TSUB beneficial use.

2) Tribal Subsistence Fishing Water Quality Objective
The Tribal Subsistence Fishing Water Quality Objective is: The average methylmercury concentrations shall not exceed 0.04
mg/kg fish tissue within a calendar year. The objective applies to the WET WEIGHT concentration in skinless fillet from a mixture
of 70 percent TROPHIC LEVEL 3 fish and 30 percent TROPHIC LEVEL 4 fish as detailed in Attachment C.

c. Subsistence Fishing Water Quality Objective

1) Application of the Subsistence Fishing Water Quality Objective
The Subsistence Fishing Water Quality Objective applies to waters with the SUB beneficial use or to waters with the FISH
beneficial use (see footnote 2).

2) Subsistence Fishing Water Quality Objective
The Subsistence Fishing Water Quality Objective is: Waters with the Subsistence Fishing (SUB) beneficial use shall be
maintained free of mercury at concentrations which accumulate in fish and cause adverse biological, reproductive, or neurological
effects. The fish consumption rate used to evaluate this objective shall be derived from water body- and population-specific data
and information on the subsistence fishers’ rate and form (e.g. whole, fillet with skin, skinless fillet) of fish consumption.'®* When a
water quality control plan designates a water body or water body segment with the Subsistence Fishing (SUB) beneficial use,
development of a region-wide or sitespecific numeric fish tissue mercury water quality objective is recommended to account for
the wide variation of consumption rate and fish species encompassed by the SUB beneficial use.

d. Prey Fish Water Quality Objective
1) Application of the Prey Fish Water Quality Objective
The Prey Fish Water Quality Objective applies to waters with the WILD and MAR beneficial uses. However, the objective does
not apply to water body segments where the California Least Tern Prey Fish Water Quality Objective applies (see Chapter
[11.D.2.e).

2) Prey Fish Water Quality Objective
The Prey Fish Water Quality Objective is: The average methylmercury concentrations shall not exceed 0.05 mg/kg in WET
WEIGHT whole fish tissue of any species between 50 to 150 mm in total length during the breeding season. The breeding
season is February 1 through July 31, unless site-specific information indicates another appropriate breeding period.

e. California Least Tern Prey Fish Water Quality Objective
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1) Application of the California Least Tern Prey Fish Water Quality Objective
The California Least Tern Prey Fish Water Quality Objective applies to water with the WILD, MAR, and RARE beneficial uses at
water bodies where the least tern or least tern habitat exists, including but not limited to the water bodies identified in Attachment
D.

2) California Least Tern Prey Fish Water Quality Objective
The California Least Tern Prey Fish Water Quality Objective is: The average methylmercury concentrations shall not exceed 0.03
mg/kg fish tissue from April 1 through August 31. The objective applies to the WET WEIGHT concentration in whole fish less than
50 mm total length.

[Footnote on page 26, or Staff Report page 300]:

16 U.S. EPA recommended national subsistence fishing consumption rate of 142 grams per day (4 to 5 meals per week) shall be used to translate
the narrative objective unless a site-specific numeric water quality objective is developed or an external peer-reviewed consumption study uses a
different methodology to translate the narrative water quality objective.

Interaction of Mercury Water Quality Objectives with Basin Plans

The MERCURY WATER QUALITY OBJECTIVES do not supersede any site-specific numeric mercury water quality objectives
established in a Basin Plan, except (i) the freshwater mercury water quality objective for chronic effects to aquatic life (0.025 pg/L)
established in the San Francisco Bay Basin Water Quality Control Plan (Table 3-4, and corresponding note); and (ii) the total body
burden of 0.5 ug/g wet weight established for the mercury water quality objective for aquatic organisms in the Water Quality Control
Plan for the Central Coastal Basin (see note accompanying Table 3-5).

IV. IMPLEMENTATION OF WATER QUALITY OBJECTIVES
[Proposed text to be added to Chapter IV (Implementation of Water Quality Objectives) of the ISWEBE Plan.]

D. Mercury
2. General Applicability of the Mercury Implementation Provisions
The implementation provisions of Chapter IV.D shall be implemented through NPDES permits issued pursuant to section 402 of the
Clean Water Act, water quality certifications issued pursuant to section 401 of the Clean Water Act, waste discharge requirements
(WDRs), and waivers of WDRs, where any of the MERCURY WATER QUALITY OBJECTIVES apply. The implementation provisions
pertaining to a particular beneficial use do not apply to dischargers that discharge to receiving waters for which a mercury or
methylmercury total maximum daily load (TMDL) is established pertaining to the same beneficial use or uses.’

Municipal Wastewater and Industrial Discharges
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a. Applicability
Chapter IV.D.2 applies to dischargers issued individual non-STORM WATER National Pollutant Discharge Elimination System
(NPDES) permits. The PERMITTING AUTHORITY shall incorporate the following requirements, as applicable, into NPDES permits
during every permit issuance or renewal.

b. Water Column Translations

Because the Mercury Water Quality Objectives (Chapter 111.D) are fish tissue based and not water column based, fish tissue based
water quality objectives were converted to water column values (denoted as “C”) to be used for reasonable potential analysis and
development of effluent limitations. The applicable value of C that corresponds with the water body/beneficial use designations in
Table 1 shall be used to determine a discharger's REASONABLE POTENTIAL and any applicable effluent limitation (see Chapter
IV.D.2.c). The PERMITTING AUTHORITY shall use its best judgement to assign the most appropriate water body type (in Table 1)
based on the receiving water’s potential for methylation during the period of discharge(s). Alternatively, a site-specific water column
concentration value for C can be developed as described in Chapter 1V.D.2.b.1, below.

[Footnote on page 27 or Staff Report page 301]:

17 Such “receiving waters” are those for which a mercury or methylmercury TMDL is approved and does not include upstream water bodies even if the TMDL
contains waste load allocations for the dischargers to the upstream water bodies to be implemented as effluent limitations to achieve the downstream water quality
standard. For such upstream dischargers, the implementation provisions of Chapter IV.D apply. In the case where both the TMDL and application of the procedure
at Chapter 1V.D.2.c requires an effluent limitation, then the more stringent requirement shall apply to the discharge.

[See Table 1 on page 28 or Staff Report page 302]

1) Site-Specific Water Column Translations
The PERMITTING AUTHORITY may develop a site-specific water column concentration value (C) by utilizing a site-specific
BIOACCUMULATION FACTOR, linear regression model, or peer-reviewed model, derived from a study of the receiving water
downstream of the discharge. The study must, at a minimum, include data from three separate time points. Data collected at
each time point must all be collected on the same day from within the same vicinity and must include a minimum of: 1) four total
mercury water column samples, 2) four dissolved methylmercury water column samples, and 3) ten mercury fish tissue samples.
The fish tissue samples shall be from TROPHIC LEVEL 4 FISH, but if TROPHIC LEVEL 4 FISH are not the HIGHEST TROPHIC
LEVEL FISH in the water body, then the samples shall be from the size of fish that corresponds with the Prey Fish Water Quality
Objective or California Least Tern Prey Fish Water Quality Objective, whichever is applicable (see Chapter 111.D.2). The sampling
time points shall be at least 90 days apart. If TROPHIC LEVEL 4 FISH are not the HIGHEST TROPHIC LEVEL FISH in the water
body, then two of the sampling time points shall occur during the breeding season for the applicable water quality objective. A
site-specific BIOACCUMULATION FACTOR shall be calculated as the mean methylmercury tissue concentration in one trophic
level divided by the mean methylmercury concentration in water. Multiple bioaccumulation factors from different time points or
different species shall be combined using a geometric mean. To derive water column concentration in the form of total mercury, a
chemical translator must also be used to convert form methylmercury to total mercury.*®
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c. Determining Whether A Discharge Requires an Effluent Limitation for Mercury

Response: Comment noted.

Letter: CVCWA1, Pg29, P115 ‘ COMMENT | Excerpt: 52 ‘ Type: Proposed Language Change

1) Reasonable Potential Analysis
A PERMITING AUTHORITY is required to apply section 1.3 of the State Water Resources Control Board’s Policy for
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (generally referred to
as the SIP) (pages 5-8), to determine whether a discharge has REASONABLE POTENTIAL, in which case the permit must
contain a water quality-based effluent limitation.

To determine REASONABLE POTENTIAL, the PERMITTING AUTHORITY shall apply Steps 1-8 of section 1.3 of the SIP, as
modified by the following:

For mercury and other bio-accumulative pollutants that are requlated through fish tissue objectives, the REASONABLE
POTENTIAL determination shall be based on Step 7 of the SIP, as modified below:

Step 7: Replace Step 7 with the following: “Information that may be used to aid in determining if a water quality-based effluent
limitation is required includes (but is not limited to): the facility type, the discharge type, mass loading analysis which evaluates
the relative contribution of the discharge in comparison to other sources, assessment of the effect of reductions of the discharge
loading to attainment of the water quality or fish tissue objective, demonstration of the application of best practices of pollution
prevention and industrial pretreatment, presence or lack of dilution, history of compliance problems, potential toxic impact of
discharge, fish tissue residue data, existing water quality and beneficial uses of receiving water, CWA 303(d) listing for the
pollutant, the presence of endangered or threatened species or critical habitat, and other relevant information. Where a TMDL
has been adopted, approved by SWRCB and EPA, and is being implemented, that information should be given special
consideration in the determination of the need for a water quality-based effluent limitation for the discharge in question. If data or
other information needed to complete the above evaluation is unavailable or insufficient, as described in Section 1.2, to determine
oif a water quality-based effluent limitation is required, proceed with Step 8.”
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Response: Please see Response to Comment CVCWA1-21.

Letter: CVCWAL1, Pg30, P122 ‘ COMMENT | Excerpt: 53 ‘ Type: Proposed Language Change

2) Calculation of the Effluent Limitations
If, upon the completion of applying the REASONABLE POTENTIAL analysis set forth in Chapter IV.D.2.c.1, the PERMITTING
AUTHORITY does not exempt certain discharges from some or all of the provisions of Chapter IV.D.2 under this Chapter, but
determines that a water quality based effluent limitation is required for mercury or other bio-accumulative pollutants that are
regulated through fish tissue objectives, then the PERMITTING AUTHORITY shall calculate the effluent limitation as follows: by

applying section 1.4 of the SIP.

Replace Part A of section 1.4 of the SIP with the following:

“A. If a TMDL is in effect for mercury (or other bio-accumulative pollutant), retain the water quality-based effluent limitation at the
existing wasteload allocation (WLA) in the existing TMDL until an amended TMDL is adopted and approved. Upon adoption and
approval of an amended new TMDL associated with new mercury water quality objectives (for mercury or other bio-accumulative
pollutants objectives), adjust the water quality-based effluent limitation to be consistent with the WLAs specified in the
newamended TMDL.

If a TMDL is not in effect for mercury (or other bio-accumulative pollutants), set an interim performance-based effluent limitation
pending development of a pending or future TMDL for such bio-accumulative pollutants. Also, establish NPDES permit
requirements to: (1) ensure implementation of best practices for pollution prevention and industrial pretreatment, (2) require
participation in the development of the TMDL, and (3) require participation in a stakeholder effort to identify control measures on
the major sources impacting the levels of mercury or other bioaccumulative pollutants in fish tissue in the receiving waters of the

discharge.”
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Response: We appreciate your input and your proposed language. Although your proposed language has not been incorporated, the Provisions
have been revised. See Chapter IV.

Letter: CVCWA1, Pg31, P130 | COMMENT | Excerpt: 54 | Type: Regulatory Language

Methods, Routine Monitoring, and Compliance Schedules

1) Methods. For monitoring total mercury in effluent, the discharger shall use any U.S. EPA-approved method that has a quantitation
limit lower than the effluent limitation. For monitoring receiving water, the discharger shall use any U.S. EPA-approved method
that has a quantitation limit lower than 0.5 ng/L for total mercury, and lower than 0.06 ng/L for methylmercury.

2) Routine Monitoring. The following are the minimum monitoring requirements for dischargers assigned an effluent limitation, but
the PERMITTING AUTHORITY may require dischargers to conduct additional monitoring. The rationale for requiring additional
mercury monitoring must be documented in the NPDES fact sheet or equivalent document.

i. Dischargers with mercury effluent limitations that are authorized to discharge at a rate equal to or greater than five million
gallons per day are required to conduct routine total mercury monitoring in the effluent at a frequency no less than once each
CALENDAR QUARTER for the duration of the permit.

ii. Dischargers with mercury effluent limitations that are authorized to discharge at a rate less than five million gallons per day
are required to conduct routine total mercury monitoring in the effluent at a frequency no less than once each year for the
duration of the permit.

iii. Dischargers without mercury effluent limitations are required to conduct total mercury monitoring in the effluent at a frequency
of no less than once per permit cycle.
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3)

4)

1)

Compliance Determination. The annual average mercury concentration in the effluent shall be calculated as an arithmetic mean.
For any sample reported as below the detection limit, one half of the detection limit shall be used to calculate the arithmetic
mean. For any sample reported as below the quantitation limit and above the detection limit, the estimated concentration shall be
used to calculate the arithmetic mean.

Compliance Schedule. The PERMITTING AUTHORITY may include a compliance schedule in NPDES permits to achieve the
mercury effluent limitation in accordance with the Policy for Compliance Schedules in National Pollutant Discharge Elimination
System Permits (State Water Board Resolution No. 2008-0025).

Exceptions to the Reasonable Potential Analysis

Small Disadvantaged Communities. The PERMITTING AUTHORITY is authorized to exempt POTWSs only serving SMALL
DISADVANTAGED COMMUNITIES from some or all of the provisions of Chapter IV.D.2.c if the PERMITTING AUTHORITY
makes a finding that the discharge will have no REASONABLE POTENTIAL with respect the applicable MERCURY WATER
QUALITY OBJECTIVES. For POTWSs only serving SMALL DISADVANTAGED COMMUNITIES that do not have an effluent
discharge prior to permit issuance or renewal that is representative of the quality of the proposed discharge, the PERMITTING
AUTHORITY is authorized to make this determination and exempt the POTW only after the first year of effluent discharge.

If exempt, the PERMITTING AUTHORITY shall have the discretion to assign routine monitoring as necessary. Routine
monitoring schedules for POTWs only serving SMALL DISADVANTAGED COMMUNITIES shall not exceed the applicable
frequency specified in Chapter 1V.D.2.d.2 for the discharger’s authorized rate of discharge.

Response: Please see Response to Comment CVCWA1-55.

Letter: CVCWAL1, Pg33, P136 ‘ COMMENT | Excerpt: 55 ‘ Type: Proposed Language Change

2) Insignificant Discharges. The PERMITTING AUTHORITY is authorized to exempt certain dischargers from some or all of the

provisions of Chapter IV.D.2 if the PERMITTING AUTHORITY makes a finding that the discharge will have no REASONABLE
POTENTIAL with respect to the applicable MERCURY WATER QUALITY OBJECTIVES.

If exempt, the PERMITTING AUTHORITY shall have the discretion to assign routine monitoring as necessary. Routine monitoring
schedules for INSIGNIFICANT DISCHARGES shall not exceed the applicable frequency specified in Chapter 1V.D.2.d.2 for the
discharger’s authorized rate of discharge.
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If determined to be exempt, nothing in this provision shall affect any obligation or requirements otherwise imposed by the

PERMITTING AUTHORITY in duly adopted permits issued by the PERMITTING AUTHORITY.

Response: Thank you for your suggestion. However, the exemption for “insignificant discharges” expressly pertains to the Provisions of IV.D.2
and by that express limitation could not be construed as pertaining to any other requirement imposed in permits

Letter: CVCWAL1, Pg33, P137 NOT Excerpt: 56 Type: Regulatory Language
COMMENT
Storm Water Discharges
d. Applicability

Chapter IV.D.3 applies to storm water dischargers regulated under general and individual NPDES STORM WATER permits issued
pursuant to Clean Water Act section 402, subsection (p). The PERMITTING AUTHORITY shall include the requirements in Chapter
IV.D.3.b in individual and general NPDES STORM WATER permits when adopting or re-issuing the permits.

e. Municipal Separate Storm Sewer Systems

1) Phase | and Phase Il MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s) permits shall include a combination of the
following mercury pollution prevention and pollution control measures to reduce total mercury or methylmercury discharges:is All
of the following control measures are required, except, at the discretion of the PERMITTING AUTHORITY, additional measure(s)
may be substituted for one or more measures if the substituted measure(s) would provide an equivalent level of control or prevent
total mercury or methylmercury pollution. If the PERMITTING AUTHORITY substitutes other measures, the justification shall be
documented in the permit fact sheet or equivalent document. The effort involved in each of the required measures shall be
proportional to the size and population of the MS4.

i. Thermometer exchange programs and fluorescent lamp recycling programs, or enhancement of household hazardous waste
collection programs to better address mercury-containing waste products (potentially including thermometers and other
gauges, batteries, fluorescent and other lamps, switches, relays, sensors and thermostats).

ii.  Public education and outreach on disposal of household mercury-containing products and use of non-mercury containing

alternatives.

iii. Education of auto dismantlers on how to remove, store, and dispose of mercury switches in autos.
iv. Survey of use, handling, and disposal of mercury-containing products used by the MS4 discharger agencies and development
of a policy and time schedule for eliminating the use of mercury containing products by the discharger.

2) The PERMITTING AUTHORITY may include best management practices to control erosion in MS4 permits. However, the MS4
permit shall contain best management practices for AREAS WITH ELEVATED MERCURY CONCENTRATIONS.
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f. Industrial Activities
Upon reissuance, the State Water Board shall revise the existing Numeric Action Level (NAL) for total mercury in the NPDES
General Permit for Storm Water Discharges Associated with Industrial Activities (Industrial General Permit) from 1400 ng/L to 300
ng/L or lower.

Mine Site Remediation

The PERMITTING AUTHORITY shall require dischargers to implement erosion and sediment control measures to prevent or control
mercury in discharges when adopting, re-issuing, or modifying WDRs or waivers of WDRs for dischargers subject to the
requirements of Title 27 of the California Code of Regulations, section 22510 (closure and post-closure of mining sites), from land
where mercury was mined or mercury was used during ore processing.

Nonpoint Source Discharges

The PERMITTING AUTHORITY has discretion under existing law to require dischargers to implement erosion and sediment control
measures in WDRs or waivers of WDRs, and should consider requiring such measures in AREAS WITH ELEVATED MERCURY
CONCENTRATIONS when adopting, re-issuing, or modifying a WDRs or waiver of WDRs.

[Footnot on staff report page 34 or Staff Report page 308]: 12 On the effective date of the MERCURY WATER QUALITY OBJECTIVES, the
Phase | and Phase Il MS4 permits require pollution prevention and control measures (but not explicitly for mercury), which already may
encompass one or more actions identified in Chapter 1V.D.3.b.]

Dredging Activities

The PERMITTING AUTHORITY has discretion under existing law to require dischargers to implement total mercury monitoring and
procedures to control the disturbance and discharge of mercury-contaminated material during dredging and disposal of dredged
material, and should consider requiring such measures in AREAS WITH ELEVATED MERCURY CONCENTRATIONS when
adopting, re-issuing, or modifying a water quality certification, WDRs, or waiver of WDRs.

Wetland Projects
The PERMITTING AUTHORITY has discretion under existing law to require project applicants that establish (create) or restore

wetlands to include design features or management measures to reduce the production of methylmercury in the wetland, including
minimizing the wetting and drying of soil by keeping the wetland flooded and sediment control measures to reduce the transport of
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total mercury or methylmercury out of the wetland, and should consider requiring such measures in AREAS WITH ELEVATED
MERCURY CONCENTRATIONS, when adopting, re-issuing, or modifying water quality certifications, WDRs, or waivers of WDRs.

3. Attachment A. Glossary

AREAS WITH ELEVATED MERCURY CONCENTRATIONS: Areas with elevated mercury concentrations include the following
areas:
1) Areas located in the Coast Range mountains with naturally mercury-enriched soil or sediments with total mercury concentrations
of 1 mg/kg or higher;
2) Areas located in an industrial area with soil or sediments with total mercury concentrations of 1 mg/kg or higher;
3) Areas located within historic mercury, silver, or gold mine tailings;
4) Areas located within historic hydraulic gold mining pits in the Sierra Nevada mountain range.
5) Any other area(s) determined by the PERMITTING AUTHORITY in the applicable order.

BIOACCUMULATION: A process in which an organism’s body burden of a pollutant exceeds that of its surrounding environment as a
result of chemical uptake through all routes of chemical exposure: dietary and dermal absorption and transport across the respiratory
surface.

BIOACCUMULATION FACTOR: The ratio of the concentration of a contaminant in the tissue of the organism to the concentration of
the contaminant in the surrounding ambient water (see BIOACCUMULATION). A bioaccumulation factor (BAF) can be used to
estimate the concentration of the chemical in water (Cwater) that corresponds to concentration of chemical in fish tissue (Ciissue) USing
the following equation:

Crrttttttet

BAF = [Also see BAF equation on page 36 or staff report page 310]

Comwwitttww
CALENDAR QUARTER: A period of time defined as three successive calendar months.

CALIFORNIA NATIVE AMERICAN TRIBE: A federally-recognized California tribal government listed on the most recent notice of the
Federal Register or a non-federally recognized California tribal government on the California Tribal Consultation List maintained by
the California Native American Heritage Commission.

HIGHEST TROPHIC LEVEL FISH: Either TROPHIC LEVEL 3 or TROPHIC LEVEL 4 fish, whichever is the highest trophic level in
the water body that is caught during monitoring, assessment, or other studies, that meet applicable quality assurance requirements.
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INSIGNIFICANT DISCHARGES: NPDES discharges that are determined to be a very low threat to water quality by the PERMITTING
AUTHORITY.

LEGAL SIZE LIMIT: The size limits of fish species for recreational fishing, established by title 14, California Code of Regulations
sections 5.00 through 5.95.

LIFEWAYS: Any customs, practices, or art of a CALIFORNIA NATIVE AMERICAN TRIBE.
MERCURY WATER QUALITY OBJECTIVES: The fish tissue mercury water quality objectives set forth in Chapter 111.D.2.

MERCURY PROVISIONS: The MERCURY WATER QUALITY OBJECTIVES and the implementation of those water quality
objectives contained in Chapters Ill and 1V, respectively.

MUNICIPAL SEPARATE STORM SEWER SYSTEM (MS4s): Same meaning as set forth in 40 Code of Federal Regulations, section
122.26(b)(8).

PERMITTING AUTHORITY: The State Water Board or Regional Water Board, whichever issues the permit or water quality
certification.

PUBLICLY OWNED TREATMENT WORKS (POTWSs): Facilities owned by a state or municipality that store, treat, recycle, and
reclaim municipal sewage or industrial wastes of a liquid nature.

REASONABLE POTENTIAL: A designation used for a waste discharge that is projected or calculated to cause or contribute to an
excursion above a water quality standard.

SMALL DISADVANTAGED COMMUNITIES: Municipalities with populations of 20,000 persons or less, or a reasonably isolated and
divisible segment of a larger municipality encompassing 20,000 persons or less, with an annual median household income that is
less than 80 percent of the statewide annual median household income.

STORM WATER: Same meaning as set forth in 40 Code of Federal Regulations section 122.26(b)(13).

TROPHIC LEVEL 3 FISH (TL3): Fish that consume mainly zooplankton, benthic invertebrates, and small, phytoplankton-dependent
fish. Species include rainbow and brook trout, blue gill, sunfishes, suckers, and bullhead. Examples are shown in Attachment C.

TROPHIC LEVEL 4 FISH (TL4): Fish that consume TROPHIC LEVEL 3 fish and other aguatic organisms. Species include
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largemouth, smallmouth, spotted, and striped bass; brown and lake trout; catfish, and Sacramento pikeminnow. Examples are shown
in Attachment C.

WET WEIGHT: Wet weight is part of the format for expressing the concentration of methylmercury in fish tissue. The mercury water
guality objectives are expressed as a mass of methylmercury per mass of fresh or “wet” fish tissue. Concentrations expressed as
methylmercury in dry weight of fish are not equivalent and must be converted to concentration on a wet weight basis if being
compared with the objectives and targets.

4. Attachment B. Mercury Prey Fish Decision Diagram
[See Figure B-1 on page 38 or Staff Report page 312]

Figure B-1. Determining the need for application of mercury prey fish water quality objectives.

In some water bodies, the Sport Fish Water Quality Objective will not be sufficient to ensure wildlife beneficial uses are protected and
one of the prey fish objectives needs to be measured (orange ovals, see also Chapter I11.D.2.a.1). This decision depends on whether
data from TROPHIC LEVEL 3 (TL3) or TROPHIC LEVEL 4 (TL4) fish are used and other factors as shown in the diagram. The
wildlife-related beneficial uses are noted as WILD (Wildlife Habitat) in this diagram, but the applicable use may be Marine Habitat
(MAR) or others. The Sport Fish Water Quality Objective protects beneficial use of Commercial and Sport Fishing (COMM) as well as
Tribal Tradition and Culture (CUL) and wildlife beneficial uses. See Chapter 111.D.2 for full details.

5. Attachment C. Fish Trophic Level Classifications

Table C-1 and Table C-2 show trophic level classifications for common species and sizes for comparison with the Sport Fish Water
Quiality Objective, the Tribal Subsistence Fishing Water Quality Objective, and the Subsistence Fishing Water Quality Objective.
These tables do not include all possible species.

[See Table C-1 on page 39 or Staff Report page 313 - 315]

Response: The commenter did not propose any change to the Provisions Section 1V.D.3. of the Proposed Provisions for Part 2 of the mercury
regulation.

Letter: CVCWA1, Pg43, P153 ‘ COMMENT | Excerpt: 57 ‘ Type: Proposed language for Resolution

Attachment C

Proposed language for SWRCB Adoption Resolution — Guidance to Regional Water Boardsregarding Adoption and Implementation of
Proposed Beneficial Uses for Tribal & Subsistence Fishing and Implementation of Mercury Water Quality Objectives
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Whereas...

x-5. The State Water Board recognizes that the Regional Water Boards and dischargers have developed substantial technical and analytical data
about various priority toxic pollutants for certain water bodies in California since the initial adoption of the SIP in 2000. Much of this information
has led to the development of TMDLs for priority toxic pollutants in various regions, such as the San Francisco Bay Mercury TMDL (2006);
Calleguas Creek/Mugu Lagoon Mercury TMDL (2007); Guadalupe River Watershed Mercury TMDL (2008); Walker Creek Mercury TMDL (2008);
Cache Creek Mercury TMDL (2004); Sacramento-San Joaquin Delta MethylMercury TMDL (2010); and Los Angeles-Long Beach Harbor Mercury
TMDL (2011).

x-6. Much of the information and technical analyses developed about the sources and impacts of priority pollutants developed by Regional
Water Boards and dischargers demonstrate that, in many impaired water bodies, municipal and industrial point sources regulated via NPDES
permits issued by Regional Boards are an inconsequential, or de minimis, source of certain priority toxic pollutants. In the case of ongoing
mercury loading to certain water bodies, the de minimis nature of these point source contributions can be traced to aggressive pre-treatment,
pollution prevention, and active treatment technologies imposed over the past two decades. Indeed, municipal and industrial dischargers
combined account for less than 1.4% of the ongoing mercury loading to San Francisco Bay. Planned NPDES loads to the Delta (based on current
permit requirements) will represent less than 0.1% of the methylmercury load in 2030.

x-7. By comparison, open water, tributaries and existing wetlands are known to account for about 93.8% of ongoing mercury loading in the
Delta, predominantly from legacy loads. In San Francisco Bay, over 75% of the continued loading of mercury is coming from the Central Valley
watershed, natural bed erosion, and atmospheric deposition. In both instances, the Regional Boards have struggled to find effective means of
controlling these “untethered” sources of most of the mercury continuing to be taken-up by fish and other biota in the waters.

In 2010, the Central Valley Regional Board took the unprecedented step of assigning responsibility for open water and tributary sources of
mercury to those State of California and federal agencies responsible for managing the land and water from which these mercury loads are
derived. In its 2010 Delta Methylmercury TMDL, the Central Valley Regional Board specifically found that transportation and deposition of

mercury-contaminated sediment from water management activities contribute to the Delta fish mercury impairment.

Specifically, the Central Valley Regional Board determined that the State and Federal Water Projects affect the transportation of mercury
and the production and transportation of methylmercury. Activities including water management and storage in and upstream of the Delta and
Yolo Bypass, maintenance of and changes to salinity objectives, dredging and dredge materials disposal and reuse, and management of flood
conveyance flows are subject to the open water methylmercury allocations established in the TMDL. Agencies responsible for these activities in
the Delta and Yolo Bypass include, but are not limited to, the Department of Water Resources, State Lands Commission, Central Valley Flood
Protection Board, U.S. Bureau of Reclamation, U.S. Army Corps of Engineers (USACE), and State Water Resources Control Board. The Regional
Board also determined that the State of California owns and manages lands and waters of the state that contribute to methylmercury loads. As a
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result, the State Lands Commission and Department of Water Resources were also assigned responsibility for addressing these mercury
contributions to the overall fish impairment.

Assigning state and federal agency responsibility for mercury loads coming from historic legacy sources (gold and mercury mining), state and
federal lands, or major water projects over which these agencies have responsibility is reasonable, fair, and just. Without doing so, there is
literally no hope of successfully abating mercury in fish from some California waters. What’s more, holding these state and federal agencies
responsible is consistent with existing laws, regulations and authorities of the State and Regional Water Boards. When considering application of
the water quality objectives adopted [in this action] and implementing control strategies to achieve those objectives, the Regional Boards are
directed to consider all available information regarding sources and contributions of mercury to a given water body and, where appropriate,
assign responsibility for mercury and abatement control strategies (including any appropriate risk reduction and communication actions) to
those State of California and federal agencies responsible for managing land and water from which these mercury contributions are derived.

Response: The adopting resolution may include direction for the Regional Water Boards to engage with federal and state resource agencies that
have regulatory authority or control over lands or resources from which mercury loadings derive to identify successful mercury management
and abatement strategies. The adopting resolution will not assign responsibility to any particular agency because the Provisions is not a
restorative tool that allocates responsibility over source contributions as is customary with a Regional Water Boards development of a TMDL.
The Provisions contains a program to implement the mercury objectives statewide.

Letter: CVCWA1, Pg44, P160 | COMMENT | Excerpt: 58 | Type: Future guide for adopting Beneficial uses

[These provisions apply to our request for future guidance from the State Board to Regional
Boards when adopting the beneficial uses and applying the water quality objectives.]

x-8. The State Board directs its staff, working with the Regional Water Boards and interested stakeholders, to develop guidance for
the Regional Water Boards when formally designating waters in their respective regions for T-CUL, T-SUB and SUB beneficial uses
that address, without limitation, the following topics:
e Prior to designating waters for T-CUL, T-SUB and SUB beneficial uses, or implementing water quality objectives for such
designated waters, Regional Boards shall identify and evaluate all known or suspected sources of priority toxic pollutants.
This analysis should consider traditional point sources, non-point sources, aerial deposition, open water, historical or
“legacy” sources, and any other reasonably discernable sources of the priority toxic polluants.

e To the maximum extent possible, all relevant information developed for TMDLs, site specific objectives, use attainability
analyses, or other regulatory actions shall be utilized by Regional Boards in designating waters for T-CUL, T-SUB and SUB
beneficial uses, or implementing water quality objectives for such designated waters.
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e When determining whether and to what extent to designate waters for T-CUL, TSUBand SUB beneficial uses, or
implementing water quality objectives for such designated waters,Regional Boards shall consider all available information
relevant to ascertaining the geographic extent to which such waters are used for these beneficial uses.

e When determining site specific water quality objectives to protect T-CUL, T-SUB and SUB beneficial uses based on
consumption of fish or aquatic-dependent wildlife, the Regional Boards should develop, through a publicly-noticed process,
appropriate protocols for determining consumption patterns (i.e., types of fish consumed, volumes of each fish consumed,
frequency of consumption, etc.) relative to those waters (or sub-portions of waters) for which T-CUL, T-SUB and SUB
beneficial uses have been designated.

e Regional Boards should convene working groups of key stakeholders (e.g., Tribes, subsistence fishing community, regulated
community, State of California, federal agencies that own or have responsibility for land or water projects that are a known
or suspected source of priority toxic pollutants) to address adoption and implementation of water quality objectives for
adopted uses. Considerations should include a full range of possible management and control measures, and their relative
efficacy in achieving fish tissue targets.

Response: The Regional Water Boards will designate Beneficial uses through the Basin Planning Process pursuant to Water Code Section 13240
et. Seq and the federal public participation process to fully engage stakeholders. The degree to which focused stakeholder groups or other
means of engagement will be determined by the individual Water Boards. In addition any designation is subject to State Water Board approval
and notice which will allow additional stakeholder outreach if necessary. In addition, the scientific portion of the designation, which would
include the science behind the determination of site-specific objectives requires peer review. Also, Please see Responses to Comments WSPA2-
38, CVCWA1-36, 38, and 40.
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ACWA1
Author: Rebecca Franklin et al. Title: Regulatory Advocate Organization(s): ACWA, CWA, CMWA

Address: none Interest Group: Water Agencies

Date: 2/17/2017

Contact person: Rebecca Franklin Phone: 916-441-4545 E-mail: none
Letter: ACWAL, Pgl, P1 | NOT COMMENT | Excerpt: 1 | Type: Greet/Ending
I. INTRODUCTION.

The Association of California Water Agencies, the California Water Association, and the California Municipal Utilities Association thank you for
the opportunity to provide comments on the Draft Staff Report, Including Substitute Environmental Documentation for Part 2 of the Water
Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California — Tribal and Subsistence Fishing Beneficial Uses and
Mercury Provisions, issued on January 3, 2017 (referred to hereinafter as the “Staff Report”).

Response: Comment noted.

Letter: ACWAL, Pgl, P2 | NOT COMMENT | Excerpt: 2 | Type: background/history

The Association of California Water Agencies (ACWA) is the largest statewide coalition of public water agencies in the country. Its
430 public agency members collectively are responsible for 90% of the water delivered to cities, farms and businesses in California.
ACWA'’s mission is to assist its members in promoting the development, management and reasonable beneficial use of good quality
water at the lowest practical cost in an environmentally balanced manner. ACWA’s public agency members are special districts
created to perform specific functions and include irrigation districts, municipal water districts, county water agencies, community
service districts, flood control districts and others. ACWA’s members carry out highly specialized functions to support their
communities and protect public health, ranging from water treatment, and delivery, to wastewater treatment, to recycled water
production and distribution, to flood control, to groundwater management and a host of others, ACWA member agencies.

Response: Comment noted.

Letter: ACWAL, Pgl, P3 | NOT COMMENT | Excerpt: 3 | Type: background/history

The California Water Association (CWA) is a statewide association that represents the interests of more than 100 investor-owned
public water utilities that are regulated by, and subject to the jurisdiction of, the California Public Utilities Commission. CWA’s
member water companies provide the same types of high-quality water utility services as those provided by the public agency
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members of ACWA to nearly 6 million people in communities throughout California. CWA provides a forum for sharing best
management practices, to optimize utility operations and customer service, and it promotes sound water policy by representing its
members and their customers before the Legislature and regulatory agencies. Further, it creates opportunities for educating the
public on the efficient use of water resources.

Response: Comment noted.

Letter: ACWA1, Pg2, P1 | NOT COMMENT | Excerpt: 4 | Type: background/history

The California Municipal Utilities Association (CMUA) is a statewide association that represents publicly-owned electric utilities that provide 25
percent of the state’s power and 40 public water agency members that deliver water to 70 percent of Californians.

Response: Comment noted.

Letter: ACWAL, Pg2, P3 | NOT COMMENT | Excerpt: 5 | Type: General Support

ACWA, CWA, CMUA, and their member agencies and utilities support the designation of beneficial uses that protect human health.

Response: Comment noted.

Letter: ACWAL, Pg2, P3 | NOT COMMENT | Excerpt: 6 | Type: background

Our comments are intended to provide the State Water Board with additional information that it may wish to consider in the adoption of this
far-reaching rule-making and incorporate into the Staff Report and the regulatory text of the Provisions to provide guidance to the regional
boards, which will be responsible for designating new beneficial uses and adopting WQOs into basin plans and implementing the program to
attain objectives to protect beneficial uses.

Response: Comment noted.

Letter: ACWAL, Pg2, P4 | COMMENT | Excerpt: 7 | Type: implementation

Il. SUMMARY.

Consistent with our missions, ACWA, CWA, and CMUA wish to emphasize that our primary concerns arise with respect to the Mercury Provisions
that will apply (1) immediately upon adoption of the proposed mercury program by the State Water Board without further hearings or additional
due process or public comment opportunities,

Response: Comment noted. The Water Quality Objectives will not apply immediately upon their approval by the State Water Board. Before
they are applicable to Waters of the State the Office of Administrative law must also approve them and before they are applicable to waters of
the United States they must be approved by U.S. EPA. Once the objectives are applicable there is no automatic implementation of the
objectives. Implementation of the objectives would require incorporation into Water Board Orders and permits and all of those actions require
additional opportunity for public comment and in most cases adoption by the applicable Water Board. The Staff Report discusses the
implementation and their effective dates. See Chapter 2.3.3, 2.3.3, 2.3.4, and 2.5.

Letter: ACWA1, Pg2, P4 ‘ COMMENT ‘ Excerpt: 8 ‘ Type: Implementation

and (2) that are not associated with the protection of cultural or socioeconomic driven elevated rates of fish consumption. Specifically, these
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comments focus primarily on the promulgation and immediate application of the “Non-Tribal/Non-Subsistence Related Provisions” of the
mercury program, namely:

Response: Comment noted.

Letter: ACWA1, Pg2, P4 ‘ COMMENT ‘ Excerpt: 9 ‘ Type: WQOs too strict

A new Sport Fish mercury objective of 0.2 mg/kg for purposes of protecting human health for those consuming a typical level of fish,
which is more stringent than the federal law objective, promulgated to protect COMM, WILD, RARE, WARM, COLD, MAR, EST, and
SAL;

Response: The selection of the consumption rate to protect COMM based on a California specific consumption adjustment is discussed in the
Executive Summary on page xix. In addition, Appendix G discusses the California Specific consumption studies used to derive the objectives and
Appendix H adequately and thoroughly discusses the derivation of the Human Health Objectives. The derivation and protection for the
beneficial uses of WILD, RARE, WARM, COLD, MAR, EST and SAL are extensively discussed in Appendices J and K. In addition, the peer review by
Dr. Mark Sandheirich notes that the “The Draft Staff Report and USFWS (2003) based the water quality objectives on endangered and
threatened freshwater piscivorous wildlife that occur in California as well as a select group of species that were included by regional water
boards in the development of site-specific objectives. Food intake rates, reference doses (discussed below) and diet compositions were
determined from extensive peer-reviewed literature and published reports from the USFWS and USEPA and used commonly accepted scientific
practices.” (Appendix S-13). In addition, Dr. Sandreirich reviewed the uncertainty factors around the reference doses (RfD) used to calculate the
wildlife targets. He noted that while a lower wildlife target could be derived due to the uncertainty of the selection of the RfD’s stated “Using
the alternative RfDs presented in USFWS (2003) indicates that the water quality objective of 0.2 mg/kg in TL4 fish may not be protective of all
species. The Draft Report Appendix K (pages K-26 and K-27) makes a logical argument why the alternative RfDs were not used and
acknowledges points of uncertainty that suggest a less stringent or more stringent objective. In particular, the acknowledgement and discussion
of the limitations and sources of uncertainty in the calculations is a strength of the Draft Report and supports the readers’ assumption that best
professional judgement was used in selecting UFs to calculate RfDs.” (Appendix S-16)

Letter: ACWAL, Pg2, P4 | COMMENT | Excerpt: 10 | Type: WQO

Two new very stringent wildlife water quality objectives (WQO), Prey Fish (0.05 mg/kg ) and California least tern (CLT) Prey Fish (0.03
mg/kg), promulgated to protect WILD, RARE, WARM, COLD, MAR, EST, and SAL, rather than beneficial uses directly related to
fishable/swimmable goals derived from federal Clean Water Act, 33 U.S.C. § 1251; and

Response: See Section 3.6, the “Statement of Necessity for the Mercury Water Quality Objectives.” The water quality objectives, including the
Prey Fish Water Quality Objective and the California Least Tern Water Quality Objective relate directly to “fishable/swimmable” goals of the
Clean Water Act. The Clean Water includes the following goals (1) it is the national goal that the discharge of pollutants into the navigable
waters be eliminated by 1985; (2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the
protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983; (3) it is the
national policy that the discharge of toxic pollutants in toxic amounts be prohibited; (7) it is the national policy that programs for the control of
nonpoint sources of pollution be developed and implemented in an expeditious manner so as to enable the goals of this chapter to be met
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through the control of both point and nonpoint sources of pollution. (33 U.S.C. § 1251(a).) The purpose of the Clean Water Act is further
specified in the regulations that implement the act:

A water quality standard defines the water quality goals of a water body, or portion thereof, by designating the use or uses to be
made of the water and by setting criteria that protect the designated uses. States adopt water quality standards to protect public
health or welfare, enhance the quality of water and serve the purposes of the Clean Water Act (the Act). “Serve the purposes of the
Act” (as defined in sections 101(a)(2) and 303(c) of the Act) means that water quality standards should, wherever attainable,
provide water quality for the protection and propagation of fish, shellfish and wildlife and for recreation in and on the water and
take into consideration their use and value of public water supplies, propagation of fish, shellfish, and wildlife, recreation in and on
the water, and agricultural, industrial, and other purposes including navigation.

(40 C.F.R. §131.2.)

Section 6.8 of the Staff Report explains that the Prey Fish WQO is equivalent to the Sport Fish WQO when measured in trophic level 4 fish and
only needs to be measured in water bodies that do not have trophic level 4 fish present. The least tern objective applies to very small fish and
only applies to a limited set of waters with least tern or least tern habitat. The same objective has already been adopted by the San Francisco
Bay Water Board and the Central Valley Water Board (See Staff Report Table 3-2). Section 6.7 of the Staff report explains why the Least Tern
Prey Fish WQO is needed. Also see app K for calculations.

Also, Please see Response to Comment ACWA1-9.

Letter: ACWAL, Pg2, P4 | COMMENT | Excerpt: 11 | Type: Effluent Limits

Three new, exceptionally low effluent limitations (EL) for mercury (ranging from 1 ng/L to 12 ng/L) to be applied upon adoption in all
non-stormwater individual NPDES permits, including NPDES permits for effluent discharged from groundwater and surface water
supply treatment, wastewater treatment, and water purification/recycled water production, as well as other individual permits such
as drinking water system discharges, potable water line dewatering, testing, and industrial discharge NPDES permits.

Response: The Provisions (Chapter 1V.D.2) specify that the implementation of these effluent limitations would apply to individual non-
stormwater NPDES Permits, key words “individual non-stormwater”. The types of discharges being mentioned such as groundwater and surface
water supply, water purification/recycled water production and discharges from drinking water systems like potable water line dewatering or
hydrostatic testing are all types of discharges that are covered under a General non-stormwater NPDES Permit and therefore the Provisions and
implementation of these effluent limitations would not apply to those types of discharges. In addition, some of these discharge types are likely
to be eligible for the insignificant discharger exception (see Staff Report Chapters 2.3.3,6.13, 7.2.7)._

Letter: ACWAL, Pg2, P5 | COMMENT | Excerpt: 12 | Type: flow
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We have raised concerns regarding the effects that the proposed Tribal beneficial uses (T-SUB and CUL) and Subsistence fishing beneficial use
(SUB) could have on minimum instream flow surface water objectives, and flow-related 401 Water Quality Certification and NPDES permit
requirements.

Response: The beneficial use definitions are being developed for water quality and not water rights. Appendix T states “Pursuant to the Porter-
Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.), “beneficial uses” are defined, in part, as the uses “of the waters of the state
that may be protected against quality degradation” and include agricultural and industrial supply, recreation, preservation of fish and wildlife,
navigation, and other uses. (Wat. Code, § 13050, subd. (f).) The State Water Board may develop a flow objective if the flow objective is
necessary for the reasonable protection of a beneficial use. However, it is not anticipated that flow objectives would be developed to support
the activities contained in the Tribal Traditional & Cultural beneficial use definition. Such activities, including navigation, and to a lesser extent,
ceremonial and spiritual activities, are similar to existing beneficial uses which have not required the development of flow objectives. For
example, the Navigation Beneficial Use (“Uses of water for shipping, travel, or other transportation by private, military, or commercial vessels”)
(NAV) has been designated to numerous waterbodies throughout the State, and no flow objective has been established for NAV.” (Pg. T-1).

Any consideration of flow objectives would be developed in the future and it is speculative to opine on which beneficial uses would be
considered in the development of flow objectives or conditions of 401 certifications. To date the Division of Water Rights has developed flow
objectives to assist in meeting the fish habitat beneficial uses (WARM, COLD, SPWN etc.)

Letter: ACWAL, Pg3,P1 | COMMENT | Excerpt: 13 | Type: Flow

However, the Water Board Staff Workshop presentations questions, and testimony at the February 7 Hearing gave us the strong impression that
flow and water supply consequences are not intended either by the State Water Board nor by the people that the new beneficial use definitions
are being developed to protect. Therefore, we believe that our issues regarding the text of the proposed beneficial uses are relatively limited,
and effective text revisions to address those issues should not be difficult to develop to allow their adoption.

ResponseExcerpt: Comment noted. Please see Response to Comment ACWA-CWA1-12.

Letter: ACWAL, Pg3,P1 | COMMENT | Excerpt: 14 | Type: Attainability

The technical evaluation commissioned by the water agencies and attached hereto as Exhibit A (Technical Report) and the Staff Report both
conclude, however, that the WQOs and the ELs of the Non-Tribal/Non-Subsistence Related Provisions— which were first shared with the
regulated community on January 4, 2017 (and were not published as a part of the beneficial use outreach process) — are unattainable even in
the extremely long term (multiple decades at a minimum) due primarily to: [SEE ACWA1-15 through 18]

Response: The possible Water Quality Objectives were shared with the regulated community during outreach meetings specific to the Mercury
Provisions held between June and October of 2014 (See Staff Report Chapter 2.6.4). In addition, documents shared with the public and
regulated community and the outreach documents may be found at http://www.waterboards.ca.gov/water_issues/programs/mercury/

Letter: ACWA1, Pg3, P1 ‘ COMMENT ‘ Excerpt: 15 ‘ Type: Legacy Pollution

Natural background environmental characteristics of all of the hydrographic units under consideration, including naturally occurring and
background levels of mercury in soils and waters. Cf., Wat. Code § 13241(b) (requiring consideration of environmental characteristics of
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hydrographic unit, including water quality).

Response: The staff report adequately examines the environmental characteristics of the State of California and the potential sources of
mercury.. Chapter 4 of the staff report analyses the environmental setting including sources of mercury in California, the natural geology of
California, including “Areas with Elevated Mercury Concentrations, atmospheric deposition, urban areas consumer products, and manufacturing,
as well as factors that influence the conversion of mercury to methyl mercury. Chapter 4.5 specifically discusses the current levels of mercury in
the environment. In addition, see chapter 10 for a summary of the considerations required under Water Code Section 13241. “The legacy of
mercury left by historic gold and mercury mining is an important factor that should be considered when developing the Mercury Water Quality
Objectives or implementation programs. Human activity may prevent attaining the Mercury Water Quality Objectives for many fish species for
the next century in many waters, but there is no way to know this for certain. This legacy mercury contamination is described in the
environmental background in Chapter 4. Similarly, mercury from atmospheric emissions may be a significant source of mercury that will prevent
attainment of the Mercury Water Quality Objectives (also discussed in Chapter 4). Otherwise, the environmental characteristics of all
hydrographic units that would be affected by the Provisions are described in Appendix D. The difficultly in achieving more protective options for
the Mercury Water Quality Objectives (discussed in Sections 6.2 through Section 6.6) is due to the legacy mercury contamination and
atmospheric emissions. Finally, Section 6.9 discusses how the Provisions should to address legacy mines.” (Chapter 10.1.20)

Letter: ACWAL, Pg3,P1 | COMMENT | Excerpt: 16 | Type: Non-point

The water quality conditions that can be reasonably achieved through controllable water quality factors, given the absence of technologies and
methods that enable control of mercury in non-point source discharges of sediment or aerial deposition. Cf., Wat. Code § 13241(c) (requiring
consideration of water quality conditions that could reasonably be achieved through coordinated control of all factors affecting water quality).

Response: The Staff Report at Chapter 7 discusses the Reasonably Foreseeable methods of compliance. In addition, the staff report at Chapter
10.1.3 summarizes the analysis as. “The legacy of mercury left by historic gold and mercury mining is an important factor that should be
considered when developing the Mercury Water Quality Objectives or implementation programs. Human activity may prevent attaining the
Mercury Water Quality Objectives for many fish species for the next century in many waters, but there is no way to know this for certain. This
legacy mercury contamination is described in the environmental background in Chapter 4. Similarly, mercury from atmospheric emissions may
be a significant source of mercury that will prevent attainment of the Mercury Water Quality Objectives (also discussed in Chapter 4).

Otherwise, the environmental characteristics of all hydrographic units that would be affected by the Provisions are described in Appendix D. The
difficultly in achieving more protective options for the Mercury Water Quality Objectives (discussed in Sections 6.2 through Section 6.6) is due to
the legacy mercury contamination and atmospheric emissions. Finally, Section 6.9 discusses how the Provisions should to address legacy
mines”.

Letter: ACWAL, Pg3,P1 | COMMENT | Excerpt: 17 | Type: implementation

The absence of measures in the implementation program reasonably designed to achieve the new water quality objectives. Cf., Wat. Code §
13242 (a) (requiring implementation program to include a description of the nature of actions necessary to achieve water quality objectives).

Response: The provisions include a robust and reasonable implementation program to achieve the objectives. (See regulatory provisions
Section IV. Implementation of Water Quality Objectives) and Chapter 7 of the Staff Report at Chapter 7. The program of implementation is
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also extensively discussed in Sections 2.3.3, 6.9, 6.10, 6.11, and 6.12 of the Staff Report. The reliance on sediment controls as a primary source
control for nonpoint sources and mercury mines was also peer reviewed by Dr. Marc W. Beutel who stated in summary that “The focus on
sediment and erosion control in the Storm Water Discharges section of the draft amendment, with a particular emphasis on control measures
in areas where soils are naturally rich in mercury or have a history of mining activity, is appropriate.” (See Appendix S-10) For point sources
there is extensive discussion on the use of bioaccumulation factors and a derivation of a water column target to be used for the derivation of
reasonable potential and water column effluent limits. The peer review agreed with the approach to use a water column translator for point
source dischargers, and in particular in regards to the BAF derived 12 ng/L translator states “In reviewing the narrative in (6.11) Issue K in the
draft staff report, | agree with the need for a consistent and simple method to develop effluent limitations for mercury and to draft permits.
The recommended Option 1 in Section 6.11.3 of the draft staff report, with its focus on a water column target for total mercury (Figure 6-2),
seems like the most appropriate approach. This contrast with Option 2 (Figure 6-3), in which effluent limitation is based on site-specific fish
mercury content. | agree that the barriers to implementing Option 2 on a wide scale, which include on-going collection and evaluation of site-
specific fish tissue data, are significant.” (Appendix S-2). In addition, Dr. Beutel questioned the wisdom on not including a water column
translator to protect slow moving waters. In response to the peer review comment the Provisions were revised to explicitly include water
column translators for other water body types. See Appendix S-2, which states:

“One question | have regarding Option 2 [(6.12, Issue L)] and Figure 6-3 is the rationale for using = 4 ng/L as an effluent threshold for
potentially accepting an effluent limitation. Where did this value come from and why was it used? Was the 4 ng/L from a 0.2 mg/kg fish
tissue concentration translated to a water column target using the USEPA mean lake/river bioaccumulation values as detailed in Appendix |
(top of p. I-3)? Moreover, what happens in the flow chart if the effluent has a measurable total mercury concentration < 4 ng/L?”

Letter: ACWA1, Pg3, P1 ‘ COMMENT ‘ Excerpt: 18 ‘ Type: compliance

The absence of concurrently adopted compliance protections for dischargers.

Response: There is no regulatory or statutory requirement to concurrently adopt “compliance protections for dischargers” when the water
boards adopt new water quality objectives. However, to the extent that new, more stringent effluent limits are derived the Permitting Authority
may issue a compliance schedule pursuant to the State Water Boards Policy for Compliance Schedules in National Pollutant Discharge
Elimination System Permits (Resolution 2008-0025) [Compliance Schedule Policy]. Should that not prove sufficient the Permitting Authority
could also develop a discharger or waterbody specific Variance as allowed by 40dfc 131.14. Additionally, if a water is designated with either T-
SUB or SUB the Provisions include a strong preference for the Water Board to adopt site-specific objectives to protect newly designated water
bodies. At the time of adoption of site-specific objectives the Water Boards may, as appropriate, adopt a longer compliance schedule as allowed
in the Compliance Schedule Policy subject to approval by U.S. EPA pursuant to Clean Water Act section 304(c).

Letter: ACWAL1, Pg3, P2 | COMMENT | Excerpt: 19 | Type: Request: More Time

I1l. RECOMMENDATIONS. 1. ACWA, CWA, CMUA, and their member agencies and utilities (the “water agencies”) request a time extension
pursuant to the United States Environmental Protection Agency (USEPA) Consent Decree in Our Children’s Earth Foundation v. USEPA, paragraph
35A.
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Response: The State Water Board is not a party in the consent decree referenced above. A request for an extension should be made to the
parties subject to the consent decree. The State of California is only involved in the consent decree in so far as the conditions of the decree
require U.S. EPA to propose, and then finalize, criteria for mercury should they not approve criteria (objectives in California) developed and
adopted by the State Water Board by June 30, 2017.

Letter: ACWAL, Pg3,P2 | COMMENT | Excerpt: 20 | Type: Request: More Time

The time extension is very much need additional time to work with State Board Staff to integrate all the information and analysis necessary to
develop compliance protections and additional implementation program measures to ameliorate the many legal, economic, and environmental
issues created by the Non-Tribal/Non-Subsistence Related Provisions

Response: Please see Responses to Comments WSPA 2- 2, and ACWA1-19.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 21 | Type: Calculation of WQO and EL

2. Irrespective of the State Board granting a time extension, the water agencies recommend, among others, the following critical changes to the
mercury program established by the Provisions:

a) Assure that the proposed water quality objectives (WQO) and effluent limitations (EL) are properly calculated, and established only after
taking into account all factors required by law to be considered and balanced;

Response: The calculation and implementation of WQOs is extensively discussed in the Staff Report Appendix H and Appendix | and follows the
requirements established under Federal and State law. The Staff Report further specifies how the fish tissue objectives were converted to water
column levels for appropriate implementation of the objectives (Staff Report Appendix I) which would then be used for calculation of limitations.
However, the Provisions Chapter I1V.D.1 also specify when the implementation of water quality objectives do not apply which is for discharges
into waterbodies that have an established TMDL. In addition, the calculation of effluent limits for Municipal and Industrial Discharges would also
only apply when these discharges are issued an individual non-stormwater Permit, and certain municipal discharges such as those from water
agencies which are mostly covered under a general permit would not be subject to these Provisions.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 22 | Type: Economics

b) Properly and comprehensively assess the economic burden on ratepayers likely to be imposed by the Provisions;

Response: The economic costs were analyzed using a third party expert. The costs to wastewater treatment facilities are included in that
economic analysis, which is Appendix R of the Staff Report. It is not possible to predict how much of that burden will passed on to ratepayers. In
addition, there is no requirement for the water boards to determine sources of funding for upgrades to facilities.

Letter: ACWAL1, Pg4, P1 ‘ COMMENT ‘ Excerpt: 23 ‘ Type: compliance

c) Amend the Provisions to assure extended compliance schedule authority for NPDES permits to avoid a substantial increase in potential
enforcement and third party citizen suit liability;

Response: Please see Response to Comment ACWA1-18. In addition, the Staff Report analyzed data from NPDES dischargers and found
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“current information on loads of mercury in waste water suggests that the proposed objective (also 12 ng/L) is achievable based on current
technology. In addition, in accordance with the Provisions, the Water Boards have the discretion to allow dilution credits in waters that
currently meet the applicable water quality standards, which would make the final effluent limitations more achievable where dilution is
allowed.

Recent data from discharger self-monitoring reports indicate that about 8 percent of all discharges to waters included in geographic scope of the
Provisions exceeded the 12 ng/L threshold at least once during 2009 — 2015 (Appendix N). Some of the facilities that exceeded this threshold
only exceeded it in one or two years within the past six years, and met the effluent limitations in other years. Therefore, it is anticipated that
these facilities would be able to adapt to the effluent limitation without a major facility upgrade” (Staff Report Chapter 7.2.7 pg. 174)

Therefore, it is unlikely that most dischargers would need a compliance schedule longer than that already allowed under the State’s Compliance
Schedule Policy. However, should a discharger discharge into a water body that is, in the future, designated for Sub of T-Sub and require a more
stringent effluent limit the Water Boards could consider a longer compliance schedule at that time the beneficial uses are designated.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 24 | Type: RPA

d) Amend the revised Reasonable Potential Process (RPA) process for mercury currently set forth in the Provisions to require consideration
during the RPA analysis of all appropriate factors related to mercury exceedances in receiving waters caused primarily by natural water quality
and soils conditions, legacy pollutants and uncontrollable water quality factors;

Response Please see Response to Comment WSPA2-54, and 61.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 25 | Type: Attainability

e) Amend the Provisions to eliminate the disproportionate burden of attaining WQOs placed on dischargers subject to individual non-
stormwater permits, MS4 permits and industrial stormwater permits;

Response: The Provisions do no put a “the disproportionate burden of attaining WQOs placed on dischargers subject to individual non-storm
water permits, MS4 permits and industrial storm water permits”. The program of implementation requires controls on all sources of mercury
into a watershed. However, due to the federal requirements for determining reasonable potential and effluent limits for NPDES dischargers the
provisions contain a detailed, but flexible methodology for complying with those federal requirements. For individual non-storm water permits,
the Staff Report has cited a study that the “pollution prevention or source control are potentially effective in achieving sufficient reductions to
enable POTWs to meet effluent limits that are 7.8 ng/L or lower.” For more stringent mercury objective of 1 ng/L, although the Staff Report
concurs additional treatment upgrades would be necessary to achieve the reduction to meet the 1 ng/L limit, the 1 ng/L will only apply to slow
moving water with the T-SUB beneficial use designation. In addition, the provisions allow the development of site specific water column
translators where dischargers assert that the BAFs used in the provisions are overly stringent.

The mercury water column translators in the Provisions do not apply to MS4 permits.
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Letter: ACWAL1, Pg4, P1 ‘ COMMENT ‘ Excerpt: 26 ‘ Type: compliance

f) Amend the Provisions to authorize and clarify permit compliance schedule authority, and to allow compliance schedules of longer duration
than currently permitted by the Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California (SWRCB 2005) (SIP) and Resolution 2008-0025.

Response: The compliance schedule authority in the SIP is not applicable to the Provisions. The Provisions are contained in the State Water
Boards Policy for Compliance Schedules in National Pollutant Discharge Elimination System Permits (Resolution 2008-0025). In addition, Please
see Response to Comment ACWA1-18.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 27 | Type: UAA & Compliance

g) Adopt authority for, and direction to Regional Water Quality Control Boards (Regional Boards) to implement long-term compliance
protections for dischargers, including: completion of Use Attainability Analyses (UAAs) to establish temporary water quality objectives for
mercury prior to imposition of ELs;

Response: Under the revised federal regulations states no longer have to adopt a specific variance policy prior to developing a variance. U.S.
EPA’s water quality standards regulations establish an explicit regulatory framework for the adoption of a water quality standards variance (WQS
VARIANCE) that states may use to implement adaptive management approaches to improve water quality. (40 C.F.R. § 131.14.) As a result, the
Water Boards may adopt a WQS VARIANCE in accordance with the federal rule, which provides:

(1) AWQS VARIANCE may be adopted on a case-by-case basis, is subject to public participation requirements applicable to the revision of a
water quality standard, and is subject to U.S. EPA review and approval.

(2) A WQS VARIANCE may be adopted for a permittee(s) or water body/waterbody segment(s) but only applies to the permittee(s) or water
body/waterbody segment specified in the VARIANCE.

(3) AWQS VARIANCE from applicable water quality standards may be allowed in certain cases where meeting the specific water quality
objective is not currently attainable. A WQS VARIANCE from a water quality objective will be allowed for temporary non-attainment of
water quality standards due to one or more of the reasons listed in 40 Code of Federal Regulations section 131.10 (use-attainability factors).

(4) A WQS VARIANCE from a water quality objective shall be for the specific pollutant(s) and time-limited. WQS VARIANCEs are to be
adopted instead of removing a designated beneficial use for a water body where such use is not now attainable but can be expected to be
attainable with reasonable progress towards improving water quality. Accordingly, the underlying beneficial use and water quality objective
addressed by the WQS VARIANCE shall be retained unless the WATER BOARD adopts and U.S. EPA approves a revision to the underlying
water quality standard. All other applicable water quality standards not specifically addressed by the WQS VARIANCE remain applicable.

(5) AWQS VARIANCE once adopted and approved by U.S. EPA, shall be the applicable water quality standard for the limited purpose of
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developing NPDES permit limits and requirements under section 301(b)(1)(C) of the Clean Water Act and for certifications issued under
section 401 of the Clean Water Act. A WQS VARIANCE may not be adopted if the beneficial use and water quality objective addressed in the
WQS VARIANCE can be achieved by implementing technology-based effluent limits required under section 301(b) and 306 of the Clean
Water Act.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 28 | Type: Site Specific Objectives

authorization for development of mercury site specific objectives (SSOs) for all beneficial uses (not just SUB);

Response: There is nothing in the Provisions that would prohibit a Regional Board from establishing site-specific objective indeed, the
Provisions (Ch. 1Il.D.3) expressly state that the proposed water quality objectives do not supersede any site-specific objectives established for
mercury (excepting two previously adopted). Additionally, the Staff Report encourages the development of site-specific objectives for the
protection of T-SUB and CUL as well as SUB. Unless the provisions explicitly prohibited site-specific objectives they are always an option
available to the Water Boards.

Letter: ACWA1, Pg4, P1 | COMMENT | Excerpt: 29 | Type: Variances

general authorization for development and use of variances for NPDES permits and WDRs;

Response: Please see Response to Comment ACWA1-27.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 30 | Type: compliance

and general authorization for use of mixing zones and/or dilutions credits for NPDES permits and WDRs;

Response: There is nothing in the Provisions that prevent the Regional Boards considering mixing zones and/or dilution credits. The Provisions
(Chapter IV.D.2.c.2) simply specify that dilution credits be prohibited if the mercury concentration in fish tissue from fish in the receiving water
exceeds the applicable fish tissue mercury water quality objective, and does not automatically prohibit dilution if a waterbody is in the 303(d)
list. However, if a waterbody where a facility discharges is on the 303(d) list, then this means that there could be site-specific data that indicates
the fish tissue mercury objective is exceeded and thus the prohibition would apply. Now on the other hand, if a waterbody where a facility
discharges is not on the 303(d) list then site specific data would be needed to determine if the water quality objective is exceeded or not and
based on the results, dilution can be granted or prohibited. The language has been clarified to state “A dilution credit should be denied if the
mercury concentration in fish tissue from fish in the receiving water exceeds the applicable MERCURY WATER QUALITY OBJECTIVES and other
information indicated a lack of assimilative capacity, including the hydraulics of the water body, potential for bioaccumulation, or other
pertinent factors.”.

Letter: ACWAL1, Pg4, P1 ‘ COMMENT ‘ Excerpt: 31 ‘ Type: implementation

h) Bolster the currently insufficient implementation program by adopting additional implementation measures that will lead to meaningful
reductions in mercury in the state’s water and fish, some of which may be appropriate to offer as alternative compliance pathways for
dischargers;

Response: The Staff report discusses the reasonably foreseeable methods of compliance for all known sources categories of mercury. The
Provisions either, a. require implementation measures where existing programs are insufficient, or in the case of water column translators,
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where none exist, or recognize existing regulatory tools that are sufficient to control mercury. Since this is not a TMDL, and covers all waters
that do not have a TMDL for mercury adopted, it would not be possible to create a program of implementation that would explicitly address all
sources of mercury within a watershed. Such approaches embodied in the TMDL program.

In addition, Please see Response to Comment WSPA2-54, and 61.

Letter: ACWAL, Pg4, P1 | COMMENT | Excerpt: 32 Type: wetlands

i) Eliminate vague regulations governing wetlands to assure that the Provisions are consistent with and do not impede: the stated intent of the
State Water Board, which is not to prevent new wetland projects because of mercury concerns; requirements of the State Board’s “No Net Loss”
policy for wetlands and other similar state and federal law requirements;

Response: Section 6.10.3 of the Staff Report states, “New wetland projects (creation or restoration of wetlands) should not be prevented
because of mercury concerns. However, wetland projects should be done in manner to reduce unintended impacts.” This is in line with the
Executive Order W-59-93, “No Net Loss” policy for wetlands as it encourages net gain in quantity as well as quality of wetlands in the State, while
also fostering creativity in planning, design, and implementation.

Section IV.D.7 of the Provisions is an affirmative statement that the Permitting Authority can, at their discretion, require wetland projects to
include design features to minimize mercury methylation. The Provisions does not prohibit new wetlands or reduce existing wetlands in any
way.

Letter: ACWAL, Pg5,P1 | COMMENT | Excerpt: 33 | Type: flow

j) Tailor beneficial uses to eliminate concerns regarding water supply and instream flow objectives; and

Response: Some beneficial uses may be affected by flows. Navigation, Warm Freshwater Habitat, Cold Freshwater Habitat, and wildlife, all can
be affected by instream flows. The Provisions do state, “The function of the Tribal Subsistence Fishing and Subsistence Fishing beneficial uses is
not to protect or enhance fish populations or aquatic habitats.” However, the Provisions purposefully do not include any such statement
regarding the Tribal Tradition and Culture beneficial use and instream flow.

Section 6.4.3 of the Staff Report states, “The State Water Board may develop a flow objective if the flow objective is necessary for the
reasonable protection of a beneficial use. However, it is not anticipated that flow objectives would be developed to support the activities
contained in the Tribal Traditional & Cultural beneficial use definition. Such activities, including navigation, and to a lesser extent, ceremonial
and spiritual activities, are similar to existing beneficial uses which have not required the development of flow objectives.”

Letter: ACWAL, Pg5,P1 | COMMENT | Excerpt: 34 | Type: BU/Designation

k) Provide guidance to Regional Board with respect to designation of the new water quality objectives, compliance protections, and robust
implementation measures that should be considered if newly defined beneficial uses and WQOs are considered for designation and adoption by
Regional Boards.

Response: Please see Responses to Comments WSPA2-8, 32, 35, and 74.
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Letter: ACWA1, Pg5, P1 COMMENT Excerpt: 35 Type: Request: More Time

IV. DISCUSSION.
A. Request for Time Extension.

A time extension is requested to assure that the mercury program when adopted can achieve the following goals (see Excerpts 36 — 41):

Response: Please see Response to Comment ACWA1-19.

Letter: ACWAL, Pg5,P1 | COMMENT | Excerpt: 36 | Type: Legacy Pollution

Directs resources toward achieving real, measurable reductions of mercury in fish and the environment, which are caused, as set forth in the
Staff Report, primarily by natural background conditions in soils, aerial deposition, and legacy mercury and gold mines;

Response: Please see Response to Comment WSPA2-22.

Letter: ACWAL1, Pg5, P1 ‘ COMMENT ‘ Excerpt: 37 ‘ Type: Economics

Avoids substantial increases in cost for treatment upgrades and development of new technologies, which must be borne by water and
wastewater ratepayers, many of whom are socio-economically disadvantaged, without providing measureable reduction in mercury or
improvement in human health outcomes;

Response: Please see Response to Comment CVCWAL1-9. In addition, the Provisions provide exceptions for small disadvantaged communities.
See (Chapter IV.D.2.e.1) of the Provisions.

Letter: ACWAL1, Pg5, P1 | COMMENT | Excerpt: 38 | Type: Economics

Provides clear and permanent compliance protections necessary to avoid substantial costs to ratepayers, many of whom are socio-economically
disadvantaged, to fund enforcement penalties, fines and third party citizen suit attorneys’ fees

Response: Please see Response to Comment ACWA1-18. In addition, (Chapter IV.D.2.e.1) of the Provisions allows for an exception for POTWs
serving small disadvantaged communities.

Letter: ACWAL, Pg5,P1 | COMMENT | Excerpt: 39 | Type: Attainability

since the Staff Report makes it clear that the very low mercury WQOs ranging from 0.2 to as low as 0.03 mg/kg of fish tissue, may never be
attainable in most California receiving waters, or at a minimum should be expected to take decades if not centuries to attain;

Response: Commenter’s argument appears to be that because water quality objectives for methylmercury in fish tissue will only be attainable
over long time scales, then the State Water Board should take no action to develop or enforce water quality standards designed to protect
human health and wildlife or even to take steps to approach reducing methylmercury concentrations. Such an argument is contrary to the
stated mission of the Water Boards, which is “To preserve, enhance, and restore the quality of California’s water resources and drinking water
for the protection of the environment, public health, and all beneficial uses, and to ensure proper water resource allocation and efficient use, for
the benefit of present and future generations”.
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In addition, Please see Response to Comment WSPA2-22.

Letter: ACWAL1, Pg5, P1 COMMENT Excerpt: 40 Type: implementation

Provides additional implementation program control measures, including alternative compliance mechanisms for dischargers as well as
additional state programs, to try to attain real and measurable reductions of mercury in fish and the environment; and

Response: Please see Response to Comment WSPA2-22.

Letter: ACWAL, Pg5,P1 | COMMENT | Excerpt: 41 | Type: wetlands

Avoids direction to Regional Boards to regulate wetlands, including wetlands created for natural treatment, water quality polishing, and/or to
enhance beneficial uses or avoid net loss of wetlands, without the provision of meaningful guidance and direction as to what types of regulatory
controls might be effective and feasible to implement.

Response: As discussed in Section 6.10.1 of the Staff Report, The Water Boards are already responsible for regulating wetland creation and
restoration involving excavation or discharge of dredge/fill material. Section 6.10.1 of the Staff Report states:

“Additionally, the State Water Board has a Clean Water Act 401 Water Quality Certification and Wetlands Program that regulates discharges of
fill and dredged material under Clean Water Act section 401 (33 U.S.C.1341) and the Porter-Cologne Water Quality Control Act (13370 et

seq.). This program has special responsibility for wetlands, riparian areas, and headwaters because these water bodies have high resource value,
are vulnerable to filling, and are not systematically protected by other programs.”

Individual project analysis is used to identify and implement effective and feasible controls. Section IV.D.7 of the Provisions only reiterates
existing authority and provides suggestions for considerations in areas with elevated mercury levels.

Finally, there is no requirement to adopt a redundant program of implementation into regulation when the program already exists.
However, the staff report does include a discussion of reasonably foreseeable methods of compliance which includes wetlands.

Letter: ACWAL1, Pg5, P2 ‘ COMMENT ‘ Excerpt: 42 ‘ Type: Request: More Time

Such an extension of the adoption process for at least the Non-Tribal/Non-Subsistence Related Provisions is feasible and should be granted to
allow development of additional information, collaboration among State Water Board Staff, and the regulated community, and development of
additional compliance assurances and implementation program measures because:

Response: Please see Responses to Comments WSPA2-2 and ACWA1-19.

Letter: ACWAL, Pg6, P1 | COMMENT | Excerpt: 43 | Type: EPA Automatic Extension

While the adoption of new wildlife protection WQOs must be developed pursuant to a United States Environmental Protection Agency (USEPA)
Consent Decree in Our Children’s Earth Foundation v. USEPA, No. 3:13-cv-2857-JSW (2014), paragraph 35A of that Consent Decree enables
USEPA to obtain an extension of the due date for adoption of such objectives.

Response: Please see Response to Comment ACWA1-19.
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Letter: ACWAL1, Pg6, P1 COMMENT Excerpt: 44 ‘ Type: implementation

While we concur that adoption of an implementation program concurrently with the adoption of new, more stringent wildlife water quality
WQQOs is appropriate and preferable to federal adoption of objectives and a subsequent state process to adopt an implementation program, the
implementation program needs considerable work to provide for attainment of the WQOs and to protect dischargers from enforcement for the
time period necessary to reach attainment.

Response: Regarding improvements of the implementation program, Commenter does not explain what “work” would be required for changes
to an implementation plan to achieve the Mercury Water Quality Objectives in this statement. Regarding protection of dischargers from
enforcement for the time period.

Letter: ACWAL, Pg6, P1 | COMMENT | Excerpt: 45 | Type: need for WQO

Although the federal Consent Decree is driving the adoption of new WQOs for protection of wildlife, there are no litigation, environmental
justice, or other known concerns regarding the protection of human health driving adoption of a new COMM mercury WQO for those
Californians eating a typical diet, rather than an elevated amount of fish as a part of their regular diet.

Response: Please see Responses to Comments WSPA2 — 3 and 19.

Letter: ACWAL, Pg6, P2 | COMMENT | Excerpt: 46 | Type: Request: More Time

We therefore urge the State Water Board to grant a substantial extension to allow for the development, in coordination with the regulated
community, of additional key scientific and regulatory information regarding, at a minimum, the Non-Tribal/Non-Subsistence Related Provisions
and detailed and thorough consideration of their regulatory and economic consequences in light of serious attainment challenges.

Response: Please see Response to Comment WSPA 2-2.

Letter: ACWA1, Pg6, P3 | NOT COMMENT Excerpt: 47 Type: Description of Reg

B. Establishment of Water Quality Objectives.
1. The Wildlife Mercury Water Quality Objectives Will Become Effective Without Any Further Regulatory Action.

The proposed Provisions would amend the Inland Surface Waters, Enclosed Bays and Estuaries Water Quality Control Plan to include new
mercury WQOs for Sport Fish, Prey Fish, California Least Tern (CLT) Prey Fish, Tribal Subsistence (T-SUB) and Subsistence (SUB). Of these, the first
three would become effective and would apply statewide upon adoption of the Provisions by the State Water Board and approval by the Office
of Administrative Law (OAL) and USEPA.

Response: The comment is accurate with the exception that the California Least Tern objective would only apply to specific water bodies as
specified in Attachment D of the Provisions.

Letter: ACWAL, Pg6, P3 | COMMENT | Excerpt: 48 | Type: Insufficient Pub Review

This is contrary to the implication — and the understanding of some — at the Staff Workshop and the State Water Board Hearing that the public
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would have additional opportunity to comment on the proposed Mercury Provisions when Regional Boards designate specific waterbodies with
the proposed new beneficial use definitions of T-SUB, SUB, and Tribal, Tradition, and Culture (CUL).

Response: The State Water Board staff stated in the outreach meetings and in the workshops that the water quality objectives, once adopted,
become effective in any waters where the applicable beneficial uses are designated. The public review process for adopting the water quality
objectives included outreach meetings, where the different proposed objectives were introduced and discussed, public workshops, a Board
Hearing and a public meeting where the State Water Board will consider adoption. This has provided an extensive public review process and
several opportunities for the public to comment on the proposed objectives. State Water Board staff have been clear that the designation of
new beneficial uses to waters would undergo an additional public process through the Regional Water Boards.

Letter: ACWAL, Pg6, P3 | COMMENT | Excerpt: 49 | Type: Insufficient Pub Review

Although this is true with regard to the proposed T-SUB and SUB WQOs and the Sport Fish WQO where CUL is designated, it is important to
understand that the WQOs for Prey Fish, CLT Prey Fish, and Sport Fish (for all beneficial uses except CUL) will become effective immediately.

Response: Please see Response to Comment ACWA1-48, above.

Letter: ACWAL1, Pg7,P1 | NOT COMMENT | Excerpt: 50 | Type: Description of Reg

The proposed Sport Fish WQO is proposed as a fish tissue concentration of 0.2 mg/kg to protect human health (COMM and CUL) and wildlife,
which is lower than the current USEPA-recommended water quality criterion of 0.3 mg/kg.

Response: Please see Response to Comment WSPA2-75, 76, and ACWA1-9.

Letter: ACWAL, Pg7, P1 | NOT COMMENT | Excerpt: 51 | Type: Description of Reg

The Sport Fish WQO would apply to all inland surface waters, bay and estuaries, since all such waters with the beneficial use designations
COMM, MAR, SAL, EST, WARM, COLD, WILD, and RARE would trigger the Sport Fish objective upon adoption and approval of the Provisions (see,
Tab. 2.1).

Response: The comment is accurate.

Letter: ACWA1, Pg7,P1 | NOT COMMENT | Excerpt: 52 | Type: Description of Reg

The proposed Prey Fish WQO of 0.05 mg/kg was developed specifically to protect wildlife and would also apply to all surface waters, bays and
estuaries, with MAR, SAL, EST, WARM, COLD, WILD, and RARE beneficial uses upon adoption and approval of the Provisions; as would the CLT
Prey Fish WQO of 0.03 mg/kg (id.).

Response: The Prey Fish Objective would apply to waters as described by the commenter upon adoption however the provisions note that
they Prey Fish Objective does not apply to waters where the California Least Tern Objective applies and has been further clarified that “As
discussed in Chapter IIl.D.2.3a, it is not necessary to measure the Prey Fish Water Quality Objective if the Sport Fish Water Quality Objective
applies to the same water body and is evaluated using TROPHIC LEVEL 4 fish. However, if the Sport Fish Water Quality Objective is exceeded
when applied to TROPHIC LEVEL 3 fish that is sufficient evidence to indicate that the Prey Fish Water Quality Objective is also exceeded without
having to measure the latter objective (see flow chart in Attachment B). “ Finally the California Least Tern Objective only applies to a very
specific set of water bodies as specified in the Attachment D of the Provisions.
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Letter: ACWA1, Pg7, P2 ‘ COMMENT ‘ Excerpt: 53 Type: attainability

2. The Proposed Water Quality Objectives Are Unattainable — At Least into the Next Century.

The Staff Report acknowledges that the proposed WQQOs, particularly the Prey Fish and CLT Prey Fish WQOs, — which will apply immediately
without further action by Regional Boards to designate new tribal, subsistence or cultural beneficial uses — are unattainable even in the
extreme long term (multiple decades at a minimum): “The legacy of mercury left by historic gold and mercury mining is not easily controlled and
may prevent attaining the Mercury Water Quality Objectives for many fish species for the next century in many waters.”

Response: Please see Response to Comment ACWA1-58.

Letter: ACWAL, Pg7, P2 | COMMENT | Excerpt: 54 | Type: attainability

Staff Report, p. 267; see also, p. 266 (recognizing it may take a “significant period of time” to attain WQOs by implementing the Provisions). The
Staff Report also notes that mercury from atmospheric emissions may be a significant source of mercury that will “prevent attainment” of the
mercury WQOs (pp. 266-267.)

Response: Please see Response to Comment ACWA1-58.

Letter: ACWAL, Pg7,P3 | NOT COMMENT | Excerpt: 55 | Type: attainability

Sections 1 and 2 of the Technical Report also confirm that the proposed mercury WQOs are likely unattainable due primarily to the following:

Response: See Response to Comment ACWAL - 58

Letter: ACWAL, Pg7, P3 | NOT COMMENT | Excerpt: 56 | Type: attainability

Natural background environmental characteristics of all of the hydrographic units under consideration, including naturally occurring and
background levels of mercury in soils and waters. Cf., Wat. Code § 13241(b) (requiring consideration of environmental characteristics of
hydrographic unit when establishing WQOs).

Response: Please see Response to Comment ACWA1-58.

Letter: ACWAL, Pg7,P3 | NOT COMMENT | Excerpt: 57 | Type: attainability

Human-caused environmental characteristics of the hydrographic units under consideration, including legacy mercury from historic gold and
mercury mines and aerial deposition of mercury. Cf., id.

Response: Please see Response to Comment ACWA1-58.

Letter: ACWAL, Pg7,P3 | COMMENT | Excerpt: 58 | Type: attainability

Water quality conditions that can be reasonably achieved through controllable water quality factors, given the absence of technologies and
methods that enable control of mercury in non-point source discharges of sediment or aerial deposition. Cf., Wat. Code § 13241(c) (requiring
consideration of water quality conditions that could reasonably be achieved through coordinated control of all factors affecting water quality
when establishing WQOs).

Response: Please see Responses to Comments WSPA2 — 4 and 5, and ACWA1-15, 16, and 67.

Letter: ACWA1, Pg8, P1 ‘ COMMENT ‘ Excerpt: 59 ‘ Type: Description of Reg
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3. The Mercury Water Quality Objectives Are Not Properly Established under Federal Law.

The federal Clean Water Act’s implementing regulations require states to adopt WQOs that protect beneficial uses based on sound scientific
rationale. 40 CFR § 131.11(a). For toxic pollutants such as mercury, states must “review water quality data and information on discharges to
identify specific water bodies” where a toxic pollutant may be adversely affecting water quality or achievement of a beneficial use. /d.

Response: Please see Response to Comment ACWA1-60.

Letter: ACWA1, Pg8, P1 ‘ COMMENT ‘ Excerpt: 60 ‘ Type: Compliance with Federal Laws

toxic pollutant may be adversely affecting water quality or achievement of a beneficial use. Id. However, because the Provisions include a mass
adoption of WQOs for inland surface waters, enclosed bays, and estuaries throughout the State without regard to site-specific conditions or the
discharges affecting specific water bodies, the WQOs do not meet the requirements of 40 CFR section 131.11(a).

Response: partial: The comment misapplies selective phrases from Clean Water Act’s implementing regulations to argue 40 Code of Federal
Regulations section 131.11(a) requires water quality objectives to be established for a specific water body based on site-specific conditions. 40
Code of Federal Regulations section 131.11(a) requires states to review water quality data and information and identify specific water bodies
where toxic pollutants are at a level to warrant concern and adopt water quality objectives sufficient to protect the designated use. Section 3.9
of the Staff Report is the water quality assessment for California regarding mercury impairments. Chapter 4, Environmental Setting, includes a
thorough discussion and information on the environmental characteristics of water bodies in California in relation to mercury. Appendix C
contains a list of California water bodies that have been placed on the Clean Water Action section 303(d) list due to mercury levels that exceed
water quality standards.

40 Code of Federal Regulations section 131.11(b) provides that in establishing numeric water quality objectives, states should base it on (a)
Clean Water Act 304(b) Guidance, (b) 304(b) Guidance modified by site-specific conditions, or (c) other scientifically defensible methods. The
Provisions are being proposed to protect the beneficial uses because the levels of mercury warrant concern based on evaluation of waters
throughout the State. The Provisions’ mercury water quality objectives are scientifically defensible and protective of the applicable beneficial
uses as required by the Clean Water Act. As stated in Appendix H “The water quality objective for human health was calculated using United
States Environmental Protection Agency’s (U.S. EPA) equation for calculating the fish tissue criterion (U.S. EPA 2001)” Appendix K discusses the
scientific derivation of the Wildlife Objectives which were submitted for Peer Review. As recommended by U.S. EPA the water quality objectives
are expressed as pollutant concentration levels in fish tissue representing a quality of water that supports the applicable beneficial use.

When setting the Water Quality Objectives Board staff considered California specific information in conjunction with national data and
studies to determining the appropriate objectives and targets for California. The Staff Report and the appendices include information on
discharges into California water bodies where the data is available. As noted in Section N.1.5 of Appendix N, Board staff reviewed California
specific discharge data from 2009 through 2015. Appendix G includes many California specific fish consumption studies. Appendix H analyzes
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the consumption patterns pertaining to the different water quality objectives to protect human health. Appendix | compares national data
with California specific data used to derive bioaccumulation factors. Appendixes J and K consider California specific species when deriving
wildlife targets and Appendix K discusses the scientific Derivation of the wildlife objectives. In addition the scientific basisi for the wildlife
objectives where peer reviewed by Dr. Mark Sandheinrich stated “Based on the assumptions in developing the RfDs for individual species (i.e.,
acceptance of UFs) and the use of FCMs based on nationwide rather than state-specific data, the proposed water quality objectives (0.2 mg
Hg/kg in sport fish; 0.05 mg Hg/kg in prey fish 50 to 150 mm; 0.03 mg Hg/kg in prey fish < 50 mm consumed by the California least tern) may
reasonably be expected to be protective of most species of piscivorous wildlife. “

Letter: ACWAL, Pg8,P1 | COMMENT | Excerpt: 61 | Type: Staff Report deficiency

Section 10.1.2 of the Staff Report includes a brief discussion of site-specific water quality information (Environmental Characteristics and Water
Quality of the Hydrographic Unit under Consideration). However, that section, comprising less than one-half a page in the Staff Report, refers
only to the general conditions in the State as a result of legacy and widespread mercury contamination due to mines and atmospheric
deposition, respectively. Nor is the section’s cross-reference to Appendix D, a “brief description” of the geographic scope and generalized
features of the nine regions governed by the Regional Boards, availing.

Response: Please see Responses to Comments ACWA1-15, and 60.

Letter: ACWAL, Pg8,P3 | NOT COMMENT | Excerpt: 62 | Type: Wildlife

For example, the State Water Board Staff has indicated that wildlife-protective WQOs, Sport Fish (except for COMM and (future) CUL), Prey Fish
and CLT Prey Fish, would apply even in waters where sensitive wildlife species do not occur.

Response: Please see Response to Comment ACWA1-63.

Letter: ACWAL, Pg8,P3 | COMMENT | Excerpt: 63 | Type: Wildlife

This application demonstrates the importance of examining the water quality conditions of specific waterbodies when adopting WQOs: the
wildlife WQOs as applied to waterbodies without wildlife species do not serve the purpose of achieving the stated beneficial use. See Cal.
Sportfishing Protection Alliance v. SWRCB (2008) 160 Cal.App.4th 1625 (site-specific WQO relaxing basin-wide temperature criteria appropriate
where substantial evidence supported finding that creek had no viable population of rainbow trout).

Response: Please see Response to Comment ACWA1-15, 47, and 60. In addition, the California Least Tern Objective only applies where that
species has documented habitat Please see Response to Comment ACWA_CWA-47. In addition, there is nothing that prohibits the Water
Boards from developing site specific objectives or site specific water column translators where these objectives may be inappropriate. Finally,
the case cited above does not imply that the state may not adopt statewide water quality objectives but instead it is appropriate to consider site
specific factors when developing site specific objectives. Nothing in in the provisions would prevent the development of site specific objectives.

Letter: ACWA1, Pg8, P4 ‘ COMMENT ‘ Excerpt: 64 ‘ Type: WQO should be regional

Similarly, the Tribal Subsistence WQO was established based on fish consumption information from the Shilling 2014 report. However, no coastal
southern California tribes south of Ventura (Chumash) participated in the study; and it is likely that the fish diet of coastal southern California
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tribal members would differ from that of their northern California counterparts. This underscores the need to look at the species, trophic level,
and size of fish consumed at a regional level, not statewide.

Response: Please see Response to Comment CIEAEtAI1-6.

Letter: ACWAL1, Pg8, P5 ‘ COMMENT ‘ Excerpt: 65 ‘ Type: compliance with federal regulations

The proposed WQOs — particularly the wildlife WQOs of Sport Fish (except COMM and CUL), Prey Fish, and CLT Prey Fish — are not based on nor
do they reflect consideration of water quality data and information on discharges with regard to specific water bodies, contrary to the
requirements of the federal regulations.

Response: As stated in Section 2.6.9 of the Staff Report, Water Code Section 13241 requires that Water Boards, when establishing water quality
objectives, shall consider the environmental characteristics and water quality of the hydrographic unit under consideration. Section 3.9 of the
Staff Report is the water quality assessment for California regarding mercury impairments. Chapter 4, Environmental Setting, includes a
thorough discussion and information on the environmental characteristics of water bodies in California in relation to mercury.

In addition, when setting the Water Quality Objectives Board staff considered California specific information in conjunction with national data
and studies to determining the appropriate objectives and targets for California. The Staff Report and the appendices include information on
discharges into California water bodies where the data is available. Appendix G includes many California specific fish consumption studies.
Appendix | compares national data with California specific data used to derive bioaccumulation factors. Appendixes J and K consider California
specific species when deriving wildlife targets. As noted in Section N.1.5 of Appendix N, Board staff reviewed California specific discharge data
from 2009 through 2015.

Also, Please see Response to Comment ACWA1-60.

Letter: ACWA1, Pg8, P6 ‘ NOT COMMENT ‘ Excerpt: 66 ‘ Type: Statement of Facts

4. The Mercury Water Quality Objectives Are Not Properly Established under State Law.

Water Code section 13241 factors to be considered in establishing WQOs shall include, but not necessarily be limited to, all of the following: (a)
Past, present, and probable future beneficial uses of water. (b) Environmental characteristics of the hydrographic unit under consideration,
including the quality of water available thereto. (c) Water quality conditions that could reasonably be achieved through the coordinated control
of all factors which affect water quality in the area. (d) Economic considerations. (e) The need for developing housing within the region. (f) The
need to develop and use recycled water.

Response: Comment noted.

Letter: ACWA1, Pg9, P1 ‘ COMMENT Excerpt: 67 ‘ Type: compliance with CWA

The State Water Board is proposing to implement a mass designation of WQOs throughout inland surface waters, estuaries, and enclosed bays
for Sport Fish, Prey Fish, and CLT Prey Fish. This fails to take into consideration the environmental characteristics and water quality at the
hydrographic unit level. As discussed above, Staff Report section 10.1.2 and Appendix D do not constitute a review of site specific water quality
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information or environmental characteristics of any hydrographic unit.

Response: The Water Code does not require a review of site-specific review of the water quality or environmental characteristics of each
individual hydrographic unit. The Staff Report, section 10.1.2 and Appendix D satisfy the standard required by Water Code section 13241. The
Provisions propose water quality objectives that would reasonably support specific beneficial use where those uses exist throughout the State’s
inland surface waters, enclosed bays, and estuaries. The objective for SUB is a narrative objective. The numeric objectives associated with
COMM, CUL, WILD, RARE, and T-SUB would not apply if a Regional Water Board developed site-specific water quality objectives. The Provisions
(Ch. 11l.d.3) provides, “The Mercury Water Quality Objectives do not supersede any site-specific numeric mercury water quality objectives
established in a Basin Plan” excluding the two objectives previously established.

Letter: ACWAL, Pg9, P2 | COMMENT | Excerpt: 68 | Type: attainability

The WQOs, particularly the more stringent WQOs established to protect Prey Fish, CLT Prey Fish, and ultimately, potentially, in the future, T-SUB,
fail to take into account the water quality conditions that could reasonably be achieved through coordinated control of the factors or conditions
affecting water quality insofar as it is acknowledged that it will take decades, if not a century or more, to achieve WQOs under the proposed
Mercury Provisions (Staff Report pp. 266-267).

Response: As noted in the staff report in Appendix K the Prey Fish objective is approximately equal to the sports fish objective in its stringency
because it applies to small fish. The Staff Report adequately discusses the Water Quality Conditions that could reasonably be achieved through
the coordinated control of all factors affecting water quality in Chapter 10.1.3

Letter: ACWA1, Pg9, P2 ‘ COMMENT ‘ Excerpt: 69 ‘ Type: Mercury Sources

The main sources of mercury — natural background conditions, aerial deposition, and legacy mines — are diffuse throughout the environment and
not readily controlled through NPDES/WDR permit conditions.

Response: Please see Response to Comment WSPA2-2,

Letter: ACWAL, Pg9,P3 | COMMENT | Excerpt: 70 | Type: Economics

Finally, as documented in section 3 of the Technical Report and Section I1.C.3 of this memorandum, contrary to the requirements of section
13241 of the Water Code, the Staff Report fails to fully consider the economic impacts of the new WQOs.

Response: Water Code section 13241 requires the Water Boards to consider economics. The economic analysis (Appendix R of the Staff Report)
was conducted by experts in economics. Appendix R contains thorough analysis of the economic impacts consisting of an analysis of the number
of facilities that are currently meeting the effluent limits, which is contained in Exhibit 14 of Appendix R and an analysis of the costs to upgrade
to tertiary treatment and implement pollution prevention programs to meet the effluent limits, which is included in Exhibits 15 and 16 in
Appendix R.

Letter: ACWAL, Pg9, P4 | NOT COMMENT | Excerpt: 71 | Type: Effluent Limits

C. Establishment of Mercury Effluent Limitations.

As documented in Sections 5 and 6 of the Technical Report, the proposed effluent limitations for NPDES non-stormwater discharges are
problematic for the following reasons:
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Response: Comment noted.

Letter: ACWA1, Pg9, P4 ‘ COMMENT Excerpt: 72 Type: Effluent Limits

They are likely much more conservative than necessary to protect even the most sensitive fish consumers because they are based on overly
conservative fish tissue concentrations;

Response: The provisions allow for site specific derivation of water column translators where the numeric water columntranslators may not be
appropriate. The water column translators may be derived “by utilizing a site-specific BBOACCUMULATION FACTOR, linear regression model, or
peer-reviewed model, derived from a study of the receiving water downstream of the discharge.” This provision provides sufficient flexibility to
take into account site specific factors. In addition the staff report in , Appendix | caompred California specific bioaccumulation factors to the
national bioaccumulation factors and found general agreement. (see Page I-2) _

In addition, Please see Responses to Comments WSPA2-54, and 61 .

Letter: ACWAL, Pg9, P4 | COMMENT | Excerpt: 73 | Type: Effluent Limits

They are improperly based on national bioaccumulation factors rather than factors that take local conditions into account; and

Response: The Staff Report Appendix | describes how and why the national bioaccumulation factors were appropriate to use and it also
described that using the local California BAFs the results were very comparable, so local BAFs were actually considered in the evaluation and
final determination to sue national BAFs. Furthermore, the Provisions also allow the use of site-specific BAFs

In Addition, Please see Responses to Comments WSPA2-54, 61 and ACWA1-72.

Letter: ACWAL, Pg9, P4 | COMMENT | Excerpt: 74 | Type: Effluent Limits

They are not based on the best available science.

Response: Please see Response to Comment ACWA1-21. In addition, the Staff Report has been scientifically peer reviewed and comments and
discussions on the review are in the Staff Report Appendix S.

Letter: ACWAL, Pg9,P5 | COMMENT | Excerpt: 75 | Type: Effluent Limits

For these reasons, we urge the State Water Board not to adopt the effluent limitations proposed in the Staff Report until Staff can work with
stakeholders to conduct additional review and incorporate the attached Technical Report comments into the analysis.

Response: Comment noted. Please see Responses to Comments WSPA2-54 and 61.

Letter: ACWAL, Pg9,P6 | COMMENT | Excerpt: 76 | Type: implementation

D. Implementation Program, Compliance and Enforcement Issues and Recommendations.
1. Implementation Program - Legal Framework.

Contrary to law and effective policy the program of implementation is not reasonably designed to address the quality of water as it pertains to
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mercury, or to attain the proposed WQOs for mercury.

Response: Please see Responses to Comments ACWA_CWA-15, 16, 17, and 67.

Letter: ACWA1, Pg9, P6 ‘ COMMENT ‘ Excerpt: 77 ‘ Type: Description of Reg

Under State law, Water boards are instructed to consider “water quality conditions that could reasonably be achieved through coordinated
control of all factors which affect water quality in the area” (Wat. Code § 13241(c)). Further, the program of implementation for achieving WQOs
is required to include the following: (a) A description of the nature of actions which are necessary to achieve the objectives, including
recommendations for appropriate action by any entity, public or private; (b) A time schedule for the actions to be taken; and (c) A description of
surveillance to be undertaken to determine compliance with objectives (Wat. Code § 13242).

Response: Please see Responses to Comments ACWA_CWA-15, 16, 17, and 67.

Letter: ACWAL, Pg10, P1 | COMMENT | Excerpt: 78 | Type: Description of Reg

Additionally, under federal guidance published by EPA in April 2016, states and tribes responsible for implementing the Clean Water Act are
directed to address implementation as part of the water quality criteria and standards development process, with a focus on addressing
implementation issues early that may impede attainability of water quality standards. Priorities for Water Quality Standards and Criteria
Programs, FY 2017-2018 (USEPA Apr. 21, 2016).

Response: Please see Responses to Comments ACWA_CWA-15, 16, 17, and 67.

Letter: ACWA1, Pg10, P1 ‘ COMMENT ‘ Excerpt: 79 ‘ Type: implementation

2. Compliance/Implementation Issues.
a) The program of implementation does not properly consider water quality conditions that could reasonably be achieved through coordinated
control of all factors which affect water quality in the area.

Response: Please see Responses to Comments ACWA_CWA-15, 16, 17, and 67.

Letter: ACWAL, Pg10, P2 | COMMENT | Excerpt: 80 | Type: Implementation

Despite the law and guidance requiring that the implementation program must take into account the water quality conditions that could be
reasonably achieved through coordinated control of all factors affecting water quality in the area, the Staff Report recognizes that attainment of
the new WQUOs across the many waters subject to those objectives may take a century and that the legacy of mercury left by historic gold and
mercury mining, absence of original mine owners, diffuse distribution of mercury, and mercury emissions to the atmosphere makes coordinated
control of contaminants “extremely challenging” (p. 267).

Response: Please see Responses to Comments ACWA_CWA-15, 16, 17, and 67.

Letter: ACWAL, Pg10, P2 | NOT COMMENT | Excerpt: 81 | Type: Sources

The Staff Report further documents that adoption of stringent ELs for mercury for individual NPDES non-stormwater discharges -- and
implementation of source controls and advanced treatment to attempt to achieve such ELs — is unlikely to achieve the WQOs:

Even if all sources of the contaminants are eliminated, the contaminants are likely to remain high for decades, because either they do not
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degrade or they degrade very slowly. Much of the mercury in fish today is thought to be from historic mining in the late 19th century and early
20th century. Further, current sources may not be directly regulated by the water boards (e.g., atmospheric emissions, naturally occurring in
soils, or geothermal sources).

(Staff Report, p. 108.)

Response: Please see Response to Comment WSPA2-22.

Letter: ACWAL, Pg10, P2 | COMMENT Excerpt: 82 | Type: Attainability

Nevertheless, the Provisions propose to establish a suite of unattainable WQQOs, three of which (Sport Fish, Prey Fish, and CLT Prey Fish) will
apply immediately to essentially all inland surface waters, bays, and estuaries, based on the numerous waterbody beneficial uses designations,
any one of which triggers application of one or more of the three objectives.

Response: Sections 4.5.2, 4.5.3, and 4.5.4 of the Staff Report analyze the current methylmercury levels in fish tissue in comparison to the Sport
Fish Water Quality Objective, Prey Fish Water Quality Objective, and the California Least Tern Prey Fish Water Quality Objective. While the Staff
Report acknowledges that in some areas with gold and mercury mining legacy the objectives may be difficult to achieve in the short term.
However, data presented in these sections of the staff report show that the objectives are obtainable in many waters in California. For example,
Figure 4-3 shows the methylmercury concentrations in trophic level 4 fish measured from 2000 to 2015. While the majority of samples exceed
the Sport Fish Water Quality Objective, there are several samples well below the objective. In addition, for trout dominated waters, Figure 4-5
shows that very few samples exceeded the Sport Fish Water Quality Objective. For the Prey Fish Objective, Figure 4-8 shows that the majority of
sites within the San Francisco Bay Region did exceed the Prey Fish Water Quality Objective. However, these sites are generally affected by
historic gold and mercury mining activities. Figure 4-9 shows that the majority of sites sampled in the Central Coast Region, Central Valley
Region, Lahontan Region, and the Colorado River Basin Region did not exceed the Prey Fish Water Quality Objective. Data for the California
Least Tern Water Quality Objective was only available for the San Francisco and Suisun Bays, both of which are currently covered under a TMDL.
In Suisun Bay, several of the sites were able to meet the California Least Tern Water Quality Objective.

Letter: ACWAL, Pg10, P2 | COMMENT | Excerpt: 83 | Type: implementation

b) The program of implementation does not include a description of the nature of actions which are necessary to achieve the objectives, including
recommendations for appropriate action by any entity, public or private.

Response: Please see Response to Comment ACWA1-17.

Letter: ACWAL, Pgl1, P1 | COMMENT | Excerpt: 84 | Type: Implementation

The proposed WQOs are not met in the existing condition for most (if not all) of the inland surface waters, bays and estuaries to which they will
apply and the implementation program does not identify any means to attain the new objectives because reasonable means to address the
naturally occurring, legacy and aerial deposition sources of mercury as necessary to achieve such stringent WQOs do not exist.

Response: The Staff Report acknowledges the complexities involved in attaining water quality standards for mercury where the substantial
source of the impairments are due to legacy mining and atmospheric deposition (Staff Report, Chpt. 4, Section 6.9, and Appendices E and F) and
developing total maximum daily loads for such waters poses technical or programmatic challenges. Yet the Water Boards should continue to
utilize available regulatory tools to address mercury discharges in point and nonpoint sources to address other sources of mercury. The Water
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Boards should also work with federal and state resource agencies to identify and implement mercury abatement strategies. However, as noted
in the Staff Report the objectives are very dependent upon which fish species are present and in trout or salmonid dominated waters that
objectives are attained contrary to the statement that “most (if not all)” water bodies would not meet the water quality objecitves for Sport Fish.

Letter: ACWAL, Pg11, P1 | COMMENT | Excerpt: 85 | Type: Impairment

Consequently, most inland surface waters, enclosed bays and estuaries will have to be listed under Clean Water Act Section 303(d) as impaired
for mercury, requiring the time and resource intensive development of TMDLs by the regional boards for all such waters.

Response: The Clean Water Act requires states to identify waters that do not meet applicable water quality standards and schedule such waters
for development of total maximum daily loads. (40 CFR 130.7(d).) It is speculative to determine which waters might be listed in the future.
Additionally, starting with the 2012 Integrated Report the Water Boards have used an equivalent target, based on the recommendation of the
Office of Environmental Health Hazard Assessment of 0.2 mg/kg ( See Staff Report Chapter 3.9). Contrary to the commenters assertion mercury
assessment using tissue data during the 2012 Integrated Report cycle (which included only North Coast, Lohanton, and Colorado River Basin
Water Boards — all substantially out of the mercury or gold mining areas) only 13% resulted in new Listings. The remaining 87% were either
already on the List, delisted, or deemed to be meeting beneficial uses for mercury. All of the new listings are lakes or reservoirs (see
http://www.waterboards.ca.gov/water_issues/programs/tmdl/integrated2012.shtml)

Letter: ACWA1, Pgl1, P1 ‘ COMMENT ‘ Excerpt: 86 ‘ Type: compliance schedule

c) The program of implementation does not include a time schedule for the actions to be taken.

Response: Please see Response to Comment ACWA1-87 below.

Letter: ACWA1, Pgll, P2 ‘ COMMENT ‘ Excerpt: 87 ‘ Type: compliance schedule

The Staff Report does not include a time schedule for implementation program actions to be taken, other than to declare that the water boards
would determine time schedules for compliance with new discharge regulations on a “discharge-by-discharge basis” (Staff Report, p. 268).

Response: The Provisions (Chpt. IV) identify the actions to be taken by dischargers of point and nonpoint sources and directs the
implementation measures to be incorporated into the applicable permits during renewal. Monitoring requirements for certain NPDES permitees
are identified in Chpt. IV.D.2.d. More extensive programs of implementation would be expected to occur at the regional level upon the
evaluation of whether the standards are being achieved.

Letter: ACWA1, Pgl1, P2 ‘ COMMENT ‘ Excerpt: 88 ‘ Type: attainability

Substantial reductions of mercury in fish tissue will have to be achieved to meet the proposed WQOs given the baseline levels measured in the
State’s fish (Technical Report, section 7). According to the Staff Report, achieving the proposed WQOs may take decades, if not a century, due to
legacy mercury from mines, widespread aerial deposition and natural background conditions, and the persistent nature of mercury.

Response: Please see Responses to Comments WSPA2-4 and ACWA1-82.

Letter: ACWAL, Pgl1, P2 | COMMENT | Excerpt: 89 | Type: implementation

Such reductions demand implementation program measures that are not focused on individual NPDES permit discharges or industrial or
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stormwater runoff, but instead are designed to control aerial deposition, and mercury in nonpoint source runoff, particularly within high
mercury open space and former mining areas. See, Technical Report §§ 3 and 8.

Response: Please see Response to Comment WSPA2-22.

Letter: ACWA1, Pgl1, P2 ‘ COMMENT ‘ Excerpt: 90 ‘ Type: Implementation

Because the Staff Report does not identify sufficient implementation program measures to attain mercury WQUOs, it also fails to identify a time
schedule for implementation of program measures and actions designed to achieve proposed WQOs.

Response: Please see Response to Comment WSPA2 -13.

Letter: ACWAL, Pgl1, P2 | COMMENT | Excerpt: 91 | Type: Effluent Limits

d) The Effluent Limitations for NPDES Non-stormwater Discharges Will Not Achieve Water Quality Objectives.

Response: Please see Response to Comment ACWA1-92.

Letter: ACWAL, Pg11, P3 | COMMENT | Excerpt: 92 | Type: Effluent Limits

Point source dischargers subject to individual non-stormwater NPDES permits represent a minor source of mercury compared to the other
sources (Staff Report, pp. 153-54). As such, the implementation program focuses on the wrong mercury discharges and fails to identify actions
that would effectively achieve reductions of mercury in fish or the environment to a level that achieves the established WQOs. See, e.g., Staff
Report p. 165 (minor reductions that can be achieved through ELs imposed on wastewater and industrial discharges may not translate to
noticeable reductions in mercury concentration); see also, Technical Report Section 1.

Response: Effluent limitations in general are established to ensure discharge of pollutants, in this case mercury do not exceed an applicable
water quality objective. An effluent limitation is not excluded if there are other sources in the waterbody that prevent it from meeting water
quality objectives. Those other sources will be regulated through other programs or through a TMDL in the case; the waterbody is eventually
designated as impaired for mercury. The Provisions are applicable to not just individual non-stormwater NPDES dischargers but also addresses
stormwater discharges, mine site remediation, nonpoint source discharges, dredging, and wetlands.

In addition, Please see Response to Comment WSPA2-54.,

Letter: ACWA1, Pgl1, P3 ‘ COMMENT ‘ Excerpt: 93 ‘ Type: implementation and EL

As a result, the actual sources contributing the vast majority of mercury to surface waters are not addressed by the proposed implementation
program. See, Staff Report, p. 108. Instead, the centerpiece of the implementation program is the promulgation of new, very stringent ELs for
inclusion in all individual non-stormwater NPDES permits.

Response: Please see Response to Comment ACWA1-92.

Letter: ACWAI1, Pgll, P4 ‘ COMMENT ‘ Excerpt: 94 ‘ Type: Reasonable Potential Analysis

Because the proposed ELs (and other implementation measures addressing industrial and urban stormwater runoff) cannot attain the proposed
mercury WQOs, and because such attainment will not, in most circumstances, effectively contribute to mercury reductions, we urge the State
Water Board to further amend the revised Reasonable Potential Process (RPA) process for mercury currently set forth in the Provisions to
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require appropriate consideration during the RPA analysis of appropriate factors related to mercury exceedances in receiving waters caused
primarily by natural water quality and soils conditions, legacy pollutants and uncontrollable water quality factors such as aerial deposition, as
well as the relatively minor nature of mercury contributed by specific discharges analyzed to determine the reasonable potential for such
discharges to contribute to mercury pollution, rather than the most conservatively determined potential contribution to mercury pollution
theoretically possible as a result of the discharge.

Response: See response to Comment ACWA1-92. In addition, revisions have been made to the implementation chapter in the Provisions to
clarify the approach a Regional Board may take with respect to an existing or developing TMDL for mercury.

Letter: ACWA1, Pgl12, P1 ‘ NOT COMMENT Excerpt: 95 ‘ Type: reasonable potential analysis

The following amendments to the RPA steps set forth in the Provisions are recommended. The operation of these amendments to the RPA
process are also graphically set forth in Technical Report § 3, Figures 2 and 3.

Response: Comment noted.

Letter: ACWA1, Pgl12, P1 | COMMENT | Excerpt: 96 Type: reasonable potential analysis

Determining Whether a Discharge Requires an Effluent Limitation for Mercury

1. Reasonable Potential Analysis

Step 3: Replace highest observed annual average effluent mercury concentration with the highest-representative annual average effluent
mercury concentration.

This revision allows the RWQCB discretion to consider if any data are inappropriate or insufficient for use in determining the annual average
effluent mercury concentratio for purposes of determining whether an effluent limitation is required.

Response: Comment noted but no changes made in the Provisions regarding this step in the RPA process. The Regional Boards already have
discretion on what data to use or not to use in an RPA in accordance with the SIP. In addition, Please see Response to Comment WSPA2-54, and
61.

Letter: ACWA1, Pgl12, P2 ‘ COMMENT ‘ Excerpt: 97 ‘ Type: reasonable potential analysis

Step 6: Replace Step 6 of the SIP with the following: If the B is less than C and mercury was not detected in any of the effluent samples, effluent

monitoring is not required. In all other cases, proceed with Step 7.
This revision completes the Reasonable Potential Analysis where the observed maximum ambient background concentration is less than the

lowest water quality objective for mercury and mercury was not detected in the effluent. This is consistent with the Staff Report, which
provides that where the background mercury level is elevated above the lowest EL “it may not be reasonable to require smaller contributors
of mercury to reduce their mercury discharge to levels below background.” (p. 154)

Response: Thank you for your suggestion. Step 6 in the Provisions’ process for the SIP has now been replaced with new language in the
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Provisions. See section D.2.c

Letter: ACWA1, Pgl12, P2 ‘ COMMENT ‘ Excerpt: 98 ‘ Type: reasonable potential analysis

Step 7: Add to the list of types of information that may be used to aid in determining whether a water quality-based effluent limitation is

required the following: existing ambient water quality in the hydrographic unit, background conditions in soil and water, controllable water

quality factors, whether the discharge is a significant source of mercury in the waterbody, and whether ELs are an effective means for reducing
mercury in fish and the environment.

This information was added to the types of information properly considered in the determination of whether a water quality-based effluent
limitation is required to reflect natural background conditions and legacy mercury in the environment and recognizes the potential limitations
inherent in trying to achieve reductions of mercury in fish and the environment. See Technical Report § 3, Figs. 2 and 3.

Response: Comment noted, however Step 7 in the SIP is meant to consider all other information that could be used to determine if an effluent
limitation is required when steps 1 thru 6 did not conclude the need for an effluent limitation. It is not meant to consider information on why an
effluent limitation should or may not be required. No changes have been made in the Provisions in relation to the SIP’s RPA Step 7.

Letter: ACWA1, Pg13, P1 ‘ COMMENT ‘ Excerpt: 99 ‘ Type: reasonable potential analysis

Step 8: In addition to low volume discharges, the RWQCB may choose to exempt low threat discharges determined to have no significant
adverse impact on water quality from this monitoring requirement.

This addition recognizes that certain discharges permitted under an individual NPDES permit pose a low threat to water quality and as such are
not expected to contain mercury; therefore these discharges should be exempted from all monitoring requirements provided for in Step 8 for
mercury.

Response: Comment noted. Low threat discharges are normally covered under a General NPDES Order and therefore they are already indirectly
excluded from the Provisions. In addition, the Provisions (Chapter IV.D.2.e) already include an exception to RPA for Insignificant Discharges,
which can apply to low threat and low volume discharges.

Letter: ACWA1, Pg13, P1 ‘ COMMENT ‘ Excerpt: 100 ‘ Type: Economics

e) The Effluent Limitations for Individual NPDES Permit Non-stormwater Discharges Will be More Difficult to Achieve and More Expensive than
Estimated in the Staff Report.

Response: Please see Responses to Comments WSPA2-22 and ACWA1-107,108,109, and 110.

Letter: ACWA1, Pg13, P2 ‘ COMMENT ‘ Excerpt: 101 ‘ Type: Interpretation of Provisions

The Non-Tribal/Non-Subsistence Related Provisions state in Section IV.D.2. that the water quality objectives shall be implemented by the
application of very low ELs, ranging from 1 ng/L to 12 ng/L depending on receiving water body flow conditions and beneficial uses for all
individual non-stormwater NPDES Permits, 401 water quality certifications, WDRs, and waivers (pp. A-8 — 10).1 In addition, in the future, other
very stringent ELs for other bioaccumulative pollutants must also be developed (e.g., PCBs) to fully protect new wildlife protection and Tribal,
Cultural, and Subsistence Fishing beneficial uses if and when designated. See Staff Report, Appendix T).
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Response: Non-storm water NPDES Dischargers into streams, rivers, and other fast moving water bodies would need to meet an effluent limit of
12 ng/L. Since the majority of facilities in California discharge into rivers or other fast moving waters, See Table N-3a in Appendix N of the Staff
Report, approximately seven percent of the dischargers are to estuaries, sloughs, wetlands, tidal prisms, ponds, and marshes, which may be
classified as slow moving waters and need to meet an effluent limit of less than 12 ng/L. Some of the facilities that discharge to flowing waters
may need to meet an effluent limit of 4 ng/L if, in the future, are designated with the Tribal Subsistence Fishing (T-SUB) or Subsistence Fishing
(SUB) beneficial uses. However, no water bodies have been designated with a T-SUB or SUB. Designation would require a Regional Water Board
public process prior to taking action. The approximately seven percent of facilities that discharge into slow moving waters would need to meet
an effluent limit of 4 ng/L. No waters would be required to meet an effluent limit of 1 ng/L upon adoption of the Provisions, since no waters are
designated with T-SUB or SUB beneficial uses. If, in the future, slow moving waters are designated with either T-SUB or SUB beneficial uses, the
permitting authority has a variety of options to set appropriate effluent limits. Options include site-specific objectives, site-specific
bioaccumulation factors, and dilution credits. The Provisions have been revised to account for existing TMDLs to allow for effluent limitations to
be calculated based on existing mercury TMDLs and the development of new mercury TMDLs. The Permitting Authority may approve a
compliance schedule or a variance to allow the facility to find cost effective methods to meet the effluent limit.

An effluent limit of 12 ng/L is not a “very low” effluent limit. As discussed in 7.2.6 of the Staff Report, “In the Eastern U.S., especially near the
Great Lakes, wastewater treatment/industrial facilities have already been achieving permit requirements for mercury based on a threshold of 12
ng/L total mercury from U.S. EPA ‘s 1984 criterion, which is much lower than California’s current criterion of 50 ng/L. In Minnesota’s 2007
statewide mercury TMDL, the average mercury effluent concentration from NPDES point sources was estimated as 5 ng/L. The median
concentration for North Eastern States was 7 ng/L.” Table N-6 in Appendix N shows that from 2009 through 2015 only seven percent of POTWs
and industrial facilities exceeded 12 ng/L in their effluent on an annual basis. In addition, Table N-7 in Appendix N shows that from 2009 through
2015 only twenty-seven percent of POTWSs and industrial facilities exceeded 4 ng/L in their effluent on an annual basis.

Appendix T includes several frequently asked questions and answers. Question 16 asks, “Besides mercury, what other substances may require
water quality objectives to protect subsistence fishing that could be applied statewide?” The answer lists other bioaccumulatives such as PCBs,
dioxins, and pesticides that tend to bioaccumulate in fish tissue. Neither the Staff Report nor Appendix T state that objectives for any of these
contaminants “must also be developed.” It is true that objectives for such bioaccumulatives may be considered in the future and such objectives
would be protective of subsistence fishers. However, objectives for these contaminants may be considered with or without the development of
subsistence fishing beneficial uses. Development of objectives for any of these contaminants is beyond the scope of this project and if
developed at some point in the future they would be subject to a separate public process and peer review.

Letter: ACWA1, Pg13, P3 ‘ COMMENT ‘ Excerpt: 102 ‘ Type: attainability—tertiary treatment

Although the Staff Report asserts that the proposed 12 ng/L EL “is achievable” with existing secondary treatment technology (with an adjunct
mercury source control/minimization program), consistent with the PowerPoint presentation by Thomas Grovhaoug of Larry Walker Associates
at the February 7 Hearing, the Technical Report concludes that some NPDES dischargers will not be able to meet this EL without additional
upgrades to tertiary treatment. See, Technical Report section 2.
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Response: Table N-6 of Appendix N shows that three percent of POTWs and seven percent of all facilities exceeded 12 ng/L on an annual
average between 2009 and 2015. Many of these facilities could likely achieve an effluent limit of 12 ng/L through the implementation of
pollution prevention programs. However, some of these facilities may need to upgrade to tertiary treatment or add additional filtration to their
effluent to meet an effluent limit of 12 ng/L. To estimate potential economic impact of the effluent limits the Economic Analysis assumed that
dischargers with secondary treatment currently in place would install tertiary filtration for compliance and dischargers operating tertiary
filtration plants that needed mercury reduction would implement pollution prevention programs.

Letter: ACWAL, Pg13, P3 | COMMENT | Excerpt: 103 | Type: attainability/economics

This means that secondary treatment facilities must be upgraded to tertiary treatment to meet 12 ng/L consistently enough to avoid
enforcement of the EL. However, the Staff Report economic analysis fails to consider the costs of the upgrades, finding instead that for
discharges to flowing water bodies that no facility upgrades are required to meet 12 ng/L for the 308 facilities discharging to meet Sport Fish,
Prey Fish, and CALT Prey WQOs (see, Staff Report, section 7.2.7 and p. 246).

Response: Exhibit 14 in the Economic Analysis (Appendix R) of the Staff Report shows that of the 44 facilities with secondary treatment that we
have sufficient data to do an analysis; sixty eight percent are meeting an effluent limit of 12 ng/L. In addition, page 46 of Appendix R discusses a
detailed study of the fate and transport of mercury at the San Jose/Santa Clara Water Pollution Control Plant. The study found that the average
mercury concentration after secondary treatment was 5.2 ng/L. The study noted that the facility has a mercury pollution prevention program in
place. Therefore, it is apparent that most facilities with secondary treatment can consistently meet an effluent limit of 12 ng/L if they are
implementing pollution prevention programs. In addition, data included in Table N-6 of Appendix N shows that ninety three percent of all
facilities in California met an effluent limit of 12 ng/L from 2009 through 2015. Therefore, the Provisions will not require any facility upgrades
for most facilities to meet an effluent limit of 12 ng/L. In addition the economics analysis included in its analysis a requirement for secondary
treatment facilities to upgrade to tertiary to meet the effluent limits “Given these data, we assumed that most municipal WWTPs operating
secondary treatment could upgrade to tertiary treatment and achieve effluent mercury concentrations of 4 ng/L or less.” (See Appendix R-5)

Letter: ACWAL, Pg14, P1 | COMMENT | Excerpt: 104 | Type: attainability

Furthermore, the attached Technical Report § 2 summarizes persuasive evidence that even with tertiary treatment, some facilities will not be
able to achieve the 4 ng/L EL consistently, thus requiring additional treatment upgrades to advanced technologies such as RO (id.).

Response: The Economic Analysis (appendix R) concedes that not all facilities that have upgraded to tertiary treatment meet an effluent limit of
4 ng/L total mercury. Exhibit 14 on page 46 of the Economic Analysis shows that 69% of facilities that have tertiary treatment currently
consistently meet 4 ng/L. Chapter 7.2.7 of the Staff Report discusses the need for some facilities to implement pollution prevention programs to
meet effluent limits and Appendix R includes an analysis of costs for implementing pollution prevention programs. If facilities are not able to
meet an effluent limit through tertiary treatment and pollution prevention programs dischargers have a variety of options to set appropriate
effluent limits rather than upgrading to expensive advanced technologies. Options include site-specific objectives, site-specific bioaccumulation
factors, and dilution credits. In addition the effluent limits would be expressed as annual averages while the economics analysis uses the
maximum reported mercury concentration which may have resulted in an over reporting of facilities that would not meet 4 ng/L/ The Provisions
have been revised to account for existing TMDLs to allow for effluent limitations to be calculated based on existing mercury TMDLs and the
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development of new mercury TMDLs.

Letter: ACWA1L, Pg14,P1 | NOT COMMENT Excerpt: 105 Type: attainability

This analysis is consistent with information presented in testimony and PowerPoint slides presented by Thomas Grovhaoug of Larry Walker
Associates at the Hearing. Thus, many tertiary treatment facilities must implement additional treatment upgrades to meet 4 ng/L consistently
enough to avoid enforcement.

Response: Since most facilities discharge into rivers and streams or other flowing waterbodies and no waters are currently designated with T-
SUB or SUB beneficial uses, the majority of facilities would have reasonable potential assessed and potentially need to meet an effluent limit of
12 ng/L. As described on page 9 of the Provisions, an effluent limit of 4 ng/L would only apply to discharges to slow moving water bodies, or
discharges into water bodies where the Tribal T-SUB beneficial use is designated. However, if the water body is subject to a TMDL the effluent
limits will not apply and the TMDL would specify effluent limits or load allocations based on site-specific conditions. Section 6.13.3 of the Staff
Report discusses the issue of achievability of the effluent limits. According to Table N-3a in Appendix N of the Staff Report, approximately seven
percent of the dischargers are to estuaries, sloughs, wetlands, tidal prisms, ponds, and marshes, which might be classified as slow moving
waters. The determination of fast moving or slow moving water in bays and estuaries would be up to the determination of the Permitting
Authority and the Permitting Authority may determine that some or all of the discharges into estuaries and bays are into fast moving waters or
they may be into waters already subject to a TMDL. The effluent limit of 4 ng/L would also apply to discharges to fast moving waters if they are
designated with the T-SUB beneficial use. Since no waters have been designated with T-SUB to date, no facilities that discharge into fast moving
waters would be required to meet an effluent limit of 4 ng/L, upon adoption of the Provisions. It is unknown how many waters may be
designated with the T-SUB or SUB beneficial uses in the future and any estimate would be speculative. In the future some waters may be
designated with the T-SUB or SUB beneficial uses, but the number of potentially affected dischargers is unknown. The Economic Analysis looked
at the percent of facilities that meet an effluent limit of 4 ng/L with tertiary treatment that consist solely of filtration; none of the facilities
employ treatment technologies such as reverse osmosis or ion exchange. Of these facilities, roughly 70 percent can meet an effluent limit of 4
ng/L or less. Therefore, it is probable that the majority of facilities that will be required to meet an effluent limit of 4 ng/L will be able to meet
that limit through tertiary filtration alone. For those facilities that cannot meet a 4 ng/L effluent limit through tertiary treatment a facility may
choose to implement expensive technologies, such as reverse osmosis or ion exchange, but the Provisions offer a cost effective alternative of
implementing pollution prevention programs to reduce the mercury load of the waste water prior to treatment. If the combination of tertiary
treatment and pollution prevention programs is not effective in meeting the effluent limit the Provisions allow dilution credits, site-specific
objectives, and site-specific bioaccumulation factors to provide a more achievable target. In addition, Please see Responses to Comments
WSPA2-54, and 61.

Letter: ACWA1, Pgl4, P1 ‘ COMMENT ‘ Excerpt: 106 ‘ Type: economics—facility upgrade

Again, however, the Staff Report fails to consider these costs in their entirety, finding instead that facilities may need, at most, to upgrade to
tertiary treatment to assure that discharges to slow moving waters consistently meet Sport Fish, Prey Fish, and CLT Prey WQO and discharges to
flowing water bodies consistently meet T-SUB of 4 ng/L see, Staff Report, section 7.2.8).

Response: As discussed in Chapter 7.2.7 and Appendices N and R of the Staff Report most facilities can meet an effluent limit through a
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combination of tertiary treatment and pollution prevention programs. Upon adoption of the provisions and upon renewal of their permits most
facilities will have reasonable potential based on the water column translator of 12 ng/L and if reasonable potential is assigned an effluent limit
of 12 ng/L. If however a facility is required to and cannot meet an effluent limit of 4 ng/L they can work with the Permitting Authority to consider
a variety of options including dilution credits, site specific objectives, and site specific bioaccumulation factors to provide a more achievable
target. In addition, Please see Responses to Comments WSPA2-54 and 61.

Letter: ACWAL, Pg14, P2 | COMMENT | Excerpt: 107 | Type: economics/attainability

In addition, pursuant to the Technical Report § 2, and as presented in testimony and PowerPoint by Thomas Grovhaoug of Larry Walker
Associates at the Hearing, a new, as yet undeveloped treatment technology is required to consistently meet 1 ng/L. The Staff Report concurs
with this conclusion, finding discharges to slow moving waters to meet T-SUB and CLT Prey Fish EL of 1 ng/L may require major, but unspecifiable
facility upgrades (Staff Report, section 7.2.9).

Response: The Staff Report does point out in Chapter 7.2.9 that an effluent limit of 1 ng/L would likely only be met through major facility
upgrades to most facilities. However, Table N-8 in Appendix N does show that twenty-seven percent of all facilities, including twenty five percent
of POTWs are meeting an annual average of 1 ng/L, so not all facilities would need major upgrades to meet a 1ng/L effluent limit. Chapter 7.2.9
also points out that since neither the T-SUB nor SUB beneficial uses have been designated to any waters an effluent limit would not be required
by any dischargers upon adoption of the Provisions. Chapter 7.2.9 further points out that if the T-SUB or SUB beneficial uses are designated to
any slow moving waters there are a variety of options other than meeting an effluent limit of 1 ng/L. The Water Boards may use compliance
schedules, variances, site-specific objectives, or site-specific bioaccumulation factors, and dilution credits. Therefore, it is speculative to assume
that facilities will be required to implement any new, yet undeveloped treatment technologies to comply with mercury effluent limits.

In addition, Please see Responses to Comments WSPA2-54 and 61.

Letter: ACWAL, Pg14, P2 | COMMENT | Excerpt: 108 | Type: Economics

Nevertheless, as documented in Section 2 of the Technical Report, the Staff Report fails to fully consider the costs associated with development
and implementation of new technologies necessary to comply with the proposed ELs. Even by the State Water Board’s own estimates, the
economic impact of compliance is potentially quite high — source control, BMPs, and treatment controls, e.g., RO — and these costs are
understated as outlined above.

Response: As discussed in Chapter 6.13.3 of the Staff Report, discharges into streams, rivers, and other fast moving water bodies would need to
meet an effluent limit of 12 ng/L. Since the majority of facilities in California discharge into rivers or other fast moving waters, approximately
ninety-three percent of the dischargers would need to meet an effluent limit of 12 ng/L. Other dischargers would need to meet an effluent limit
of 4 ng/L. As described in Tables N-6 and N-7 of Appendix N, ninety-three percent of dischargers are meeting an effluent limit of 12 ng/L, on an
annual average and seventy-three percent are meeting an annual average effluent limit of 4 ng/L. As discussed on page 46 of the Economic
Analysis (Appendix R) an effluent limit of 4 ng/L is achievable through a combination of tertiary treatment for POTWs, or end of the pipe
filtration for industrial dischargers in combination with pollution prevention programs. The Economic Analysis considered the costs if all POTWs
needed to upgrade to tertiary treatment or industrial dischargers needed to install end of pipe filtration and all dischargers needed to
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implement pollution prevention programs. Therefore, the Economic Analysis did do a thorough job of considering the potential economic
impacts of the Provisions.

Letter: ACWA1, Pg14, P3 COMMENT ‘ Excerpt: 109 ‘ Type: Insignificant Discharges

Further, no known technologies are available to deploy to treat geographically dispersed discharges in compliance with the ELs, e.g., discharges
pursuant to individual non-stormwater NPDES permits issued for activities such as dewatering, testing, hydrant flushing, groundwater
treatment, and remediation.

Response: Chapter IV.D.2.e. of the Provisions provides two exceptions to the reasonable potential analysis. These exceptions are to small
disadvantaged communities and insignificant discharges. Chapter 6.13.3 of the Staff Report states that, “Insignificant discharges are discharges
determined by the permit writer to be a very low thereat to water quality, such a small, non-continuous discharges.” The Permitting Authority is
authorized to exempt insignificant discharges. Activities such as dewatering, testing, hydrant flushing, groundwater treatment and remediation
all qualify to be exempted as insignificant discharges. For any similar discharges that are not exempted pollution prevention programs may be
appropriate and are considered in the Economic Analysis.

Letter: ACWAL, Pg14, P3 | COMMENT | Excerpt: 110 | Type: Economics

Nevertheless, the Staff Report fails to fully consider the costs associated with invention, development, and deployment of new, as yet undefined
technologies necessary for such discharges to comply with the proposed ELs.

Response: As discussed in Chapter 7.2.7 of the Staff Report and on pages 45 and 46 of Appendix R, tertiary treatment or end of pipe treatment
in conjunction with pollution prevention programs should be sufficient to meet an effluent limit of 4 ng/L for mercury. Upon adoption, no
dischargers will be required to meet an effluent limit of 1 ng/L. If in the future, a discharger is required to meet an effluent limit of 1 ng/L and
tertiary treatment in conjunction with pollution prevention programs is not sufficient to meet the effluent limit then there are a variety of other
options, such as variances, rather than inventing, developing, and deploying new, yet undefined technologies. In addition, it is not possible to do
an economic analysis on implementing technologies that do not exist.

Letter: ACWAL, Pg14, P4 | COMMENT | Excerpt: 111 | Type: attainability—technology

Finally, the proposed ELs are well below currently applicable MLs for mercury of 0.5 pg/L and 0.2 pg/L (500 ng/L and 200 ng/L). At a minimum,
new and more expensive monitoring methods and equipment must be implemented by dischargers and significant cost and expense to address
detection at levels far below existing MLs.

Response: U.S. EPA has developed methods for sample low concentrations of mercury. Methods are listed in Table O-1 in Appendix O. Chapter
P.2.3 of Appendix P explains that Board staff contacted several labs to obtain an estimate of the costs for the different testing methods. Costs
were obtained for methods 245.1 (which has a detection limit of 200 ng/L), 245.7 (which has a detection limit of 5.0 ng/L, and 1631 (which has a
detection limit of 0.5 ng/L). Estimates for method 245.1 ranged from $18 to $35. Estimates for method 1631 ranged from $115 to greater than
$200. Method 1631 also requires the clean hands technique that may add another $100 to $150 to the sampling cost. Chapter IV.D.2.d.2) of the
Provisions specify that dischargers with effluent limitations that are authorized to discharge at a rate of 5 MGD or greater must conduct
quarterly routine monitoring. Using the higher estimates received from labs that were contacted, the total annual monitoring costs for a
discharger with effluent limits that is authorized to discharge at a rate of 5 MGD or greater would be S 1,400 per year. The estimated annual
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total mercury effluent monitoring costs are included in Exhibit 16, on page 48 of Appendix R.

Letter: ACWAL, Pg14, P4 | COMMENT | Excerpt: 112 | Type: Economics

Nevertheless, as documented in Section 2 of the Technical Report, the Staff Report fails to fully consider the costs associated with adoption of
new monitoring technologies necessary to assure compliance with the proposed ELs.

Response: Please see Response to Comment to ACWA1-111.

Letter: ACWAL, Pg14, P5 | COMMENT | Excerpt: 113 | Type: Economics

We urge the State Water Board to consider the substantial evidence provided in the attached Technical Report indicating that treatment
technologies for water treatment and wastewater treatment plants alone would cost ratepayers far more than currently estimated in the Staff
Report. Further, increased costs of monitoring and upgrades to tertiary treatment, as well as development of new technologies to consistently
meet the proposed ELs are not included in the Staff Report economic analysis, but will be expensive.

Response: Please see Responses to Comments ACWA1-105, 106 ,and 107.

Letter: ACWA1, Pg14, P5 ‘ COMMENT ‘ Excerpt: 114 ‘ Type: attainability/economics

Unfortunately, despite the significant economic costs of meeting the ELs, all of which must be borne by water and wastewater ratepayers, only a
very small reduction in mercury pollution can be anticipated to result because discharges are such a small source of mercury, and the ELs will not
result in attainment of the proposed WQOs.

Response: Chapter 4.4 of the Staff Report does point out several other significant sources of mercury other than NPDES permitted dischargers.
The chapter also points out that for some TMDLs such as the San Francisco Bay and the Sacramento San Joaquin Delta TMDLs the major sources
are from legacy mining and point source discharges play a very small role in the exceedance of the objectives. However, these are large
waterbodies dominated by waters that are connected to major gold and mercury mines. In other waters, like smaller effluent dominated creeks,
point source discharges are a major source of mercury into the system and play an important role in determining the waterbodies compliance
with mercury fish tissue objectives.

Letter: ACWAL, Pg15,P1 | COMMENT | Excerpt: 115 | Type: economics

Because all available evidence supports a conclusion that the designated uses do not currently exist in terms of compliance of waters with the
WQQOs, it is unreasonable to require dischargers, and particularly the ratepayers of such dischargers, to incur substantial economic control costs
to protect mercury conditions. Cal. Ass’n of Sanitation Agencies v. State Water Res. Control Bd. (2012) 208 Cal.App.4th 1438, 1460. The Staff
Report fails to articulate why adoption of the WQOs is necessary in these circumstances to assure the reasonable protection of beneficial uses
despite the potential adverse economic consequences. Memorandum of William R. Attwater, Office of Chief Counsel of the State Water
Resources Control Board Re: Guidance on Consideration of Economics in the Adoption of Water Quality Objectives or Waste Discharge
Requirements, pp. 1-2 (Jan 4 1994).

Response: The beneficial uses of COMM and WILD are widely designated in basin plans as beneficial uses in most of California’s waters. These
uses are Clean Water Act section 101(a) (2) uses and to remove them where already designated would require a Use Attainability Analysis with
sufficient findings under 40 Code of Federal Regulations section 131.10(g). As held by the case cited in the comment, the particular basin plan,
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which contains the designated beneficial use, would have to be amended to change the use designation. (Cal. Ass’n of Sanitation Agencies v.
State Wat. Res. Cntrl. Bd. (2012) 208 Cal.App. 1438,1459.) Determining specific waters where the designations may not be appropriate is not
within the scope of these provisions. The objectives apply to support the beneficial uses. No evidence has been presented that “supports a
conclusion that the designated uses do not currently exist” and such a finding can only be accomplished through a Use Attainability Analysis.
The Court in California Association of Sanitation Agencies explained that the State Board’s order at issue in that case stated “where a Regional
Board has evidence that a designated use does not exist and likely cannot be feasibly attained, it is unreasonable to require a discharger to incur
control costs to protect that use” by citing to Government Code section 11342.2. (Ibid. at 1460.) Nothing in the Provisions would alter that
conclusion.

Letter: ACWAL, Pg15, P1 | COMMENT | Excerpt: 116 | Type: Effluent Limits

f) The ELs Create Compliance and Enforcement Risk for NPDES Non-stormwater Dischargers.

Response: Please see Responses to Comments ACWA1-104, 105, and 108.

Letter: ACWA1, Pg15, P1 | COMMENT | Excerpt: 117 | Type: Economics/Attainability

The unavailability and cost of treatment technologies that can consistently meet the lowest ELs proposed for adoption raise serious concerns
regarding risk of liability for significant fines, penalties, and attorneys’ fees as a result of enforcement action or citizens’ suit for permittees
discharging under individual non-stormwater NPDES permits and WDRs. This disproportionate regulatory impact and risk of liability is noted in
the Staff Report, which discusses inevitable enforcement actions by the water boards or via citizens’ suits for permit violations that will occur
where ELs cannot be achieved, and notes these costs will be borne by point source dischargers with individual non-stormwater NPDES permits,
despite the relatively minor source of mercury in those discharges as compared to other sources. See, Staff Report p. 153; see also, Technical
Report, sections 2 and 3; also as presented in testimony and PowerPoint at the Hearing by Thomas Grovhaoug of Larry Walker.

Response: Please see Responses to Comments ACWA1-105 and 108.

Letter: ACWAL, Pg15, P2 | COMMENT | Excerpt: 118 | Type: TMDLs

This risk of liability is compounded by limitations on NPDES permit compliance schedules. The Staff Report acknowledges that the mercury
WQOs cannot be achieved in the short-term, taking multiple decades, if not a century to attain at minimum. The unattainability of WQOs will, in
turn, lead to listing of most waterbodies for mercury impairment, and requirements to develop TMDLs. TMDLs, and particularly the data
analyses required to support TMDLs, are extremely time intensive to prepare and approve, often taking at least three years, and many times
requiring more than 7 years to fully approve per TMDL.

Response: State Water Board acknowledges that the goal of this policy is not short term and may take an extended period of time for some of
the water bodies affected to come in to compliance. The State Board also acknowledges TMDLs take time and effort. It is appropriate to
establish water quality objectives for methylmercury in fish tissue now in order to protect human health and wildlife even if it takes decades to
attain the objectives.

In addition, see Response to Comment ACWA1-39. Mercury has been discharged from legacy mines for decades or even centuries,
contaminating sediments in soils along the lengths of associated attendant water bodies. However, choosing to not take any action would force
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the U.S. EPA to promulgate regulations by June 30, 2017 or approve California’s proposed provisions. U.S. EPA has to date been unable to give
any indication to the State Water Board that U.S. EPA is able to obtain any extension on the final date agreed upon in the Consent Decree.
Should the State Water Board defer to Commenter’s desires and grant an extension, U.S. EPA will not achieve an approval of the rulemaking by
the agreed upon date, resulting in automatic promulgation of statewide mercury criteria that satisfy the conditions of the original Services
biological opinion. This will leave the entire State of California with objectives and no implementation procedures, in which case current NPDES
permits would be regulated under the current SIP, exposing point-source discharges to extremely complicated requirements based on fish tissue
objectives that satisfy the ESA requirements for CA Least Tern.

Letter: ACWAL, Pg15, P3 | COMMENT | Excerpt: 119 | Type: SIP/Compliance Schedules

The Provisions do not clearly exempt individual non-stormwater NPDES permits from the SIP, including its limitations on compliance schedules.

Response: True, the Provisions do not exempt individual non-stormwater NPDES Permit from the SIP on its limitations on compliance schedules
However, the SIPs compliance schedule provisions would not be the applicable to the provisions. The applicable compliance schedule provisions
are in Resolution 2008-0025 (see http://waterboards.ca.gov/board decisions/adopted orders/resolutions/2008/rs2008 0025.pdf)

Letter: ACWAL1, Pg15, P3 ‘ COMMENT ‘ Excerpt: 120 ‘ Type: SIP/ Compliance Schedules

The SIP allows only up to five (5) years from the date of issuance, reissuance, or modification of an NPDES permit to complete actions necessary
to comply with ELs and no longer than 10 years from the effective date of the SIP (2006) — which is past (2016).2 Due to the fact that the
Provisions immediately require application of ELs in individual non-stormwater NPDES permits to implement the Non-0Tribal/Non-Subsistence-
related WQOs, facilities will be required to begin upgrades to treatment processes and/or facilities soon after adoption of the Provisions.3 See,
e.g., Staff Report, pp. 177-180; Technical Report § 2.

Response: Please see Response to Comment ACWA-CWA1-119. The SIP Compliance schedule provisions are not applicable to the Mercury
Provisions.

Letter: ACWA1, Pgl6, P ‘ COMMENT ‘ Excerpt: 121 ‘ Type: SIP/Compliance Schedules

It is unlikely that dischargers can plan, design, engineer, environmentally review, permit, fund, and construct the necessary upgrades within a
five year permit term or the (maximum) five year compliance schedule period available under the SIP. However, the Staff Report does not
identify interim actions or compliance schedule authority that individual NPDES non-stormwater dischargers can rely on to assure compliance
before TMDLs can be fully adopted. The maximum compliance schedule limitations of the SIP also preclude post-TMDL compliance schedules for
individual non-stormwater NPDES permits of sufficient length to provide dischargers compliance assurance, but the Staff Report fails to identify
actions to implement to remain in compliance with NPDES permits over the course of the decades it will take to achieve the proposed WQUOs.

Response: The Provisions do not prevent the Regional Boards from providing appropriate and applicable compliance schedules in accordance
with the Policy for Compliance Schedules in National Pollutant Elimination System Permits (Resolution 2008-0025) or time schedules in
accordance with the SIP if included in the NPDES Permit and in accordance with California’s Water Code Sections 13300, 13301 or 13303, if
included in an enforcement Order. Therefore, the Regional Boards should be able to provide the necessary and appropriate time for dischargers
to come into compliance with any applicable mercury effluent limitation.

Letter: ACWA1, Pgl16,P1 | COMMENT ‘ Excerpt: 122 Type: SIP/ Compliance Schedules
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For these reasons, we recommend the Provisions expressly exempt from the SIP all individual non-stormwater NPDES permits regulated under
the Provisions to allow sufficient permit compliance schedules before, during, and after development of mercury TMDLs. Such exemption may
be intended since Section 10.2 of the Staff Report appears to indicate that timelines for permit compliance schedules should be established
pursuant to the State Water Board’s Resolution 2008-0025, Policy for Compliance Schedules in NPDES Permits.

Response: Compliance Schedules would be established in accordance with Resolution 2008-0025 and not the SIP.

Letter: ACWAL1, Pgl6, P2 ‘ COMMENT ‘ Excerpt: 123 ‘ Type: compliance—TMDLs

However, Resolution 2008-0025 also limits the duration of permit time schedules. Specifically, section 6(b) of Resolution 2008-0025 caps
compliance schedules at a maximum of 10 years absent the development of a TMDL. Given the large number of TMDLs that will be required to
address the very low WQOs and the typical length of time required to prepare and fully approve a TMDL, it is unlikely that 10 years will be
sufficient permit compliance schedule protection during the development of all TMDLs as necessary to protect dischargers and their ratepayers
from liability risk associated with enforcement actions and citizen suits.

Response: Should 10 years not be sufficient the Water Boards may, as appropriate grant Time Schedule orders. Please see Response to
Comment ACWA-CWA1-121.

Letter: ACWAL1, Pgl6, P3 | COMMENT | Excerpt: 124 | Type: Compliance Schedules

Federal regulations require that a State must authorize the use of schedules of compliance for water quality based effluent limits in NPDES
permits if they plan to allow such schedules. 40 CFR § 131.11(j)(1). Therefore, we urge the State Water Board to modify the Provisions to provide
clear permit compliance schedule authority and to allow compliance schedules of longer duration than currently permitted by Resolution 2008-
0025.

Response: Please see Responses to Comments ACWA1-119, 120, 121 and 122.

Letter: ACWA1, Pgl6, P4 ‘ COMMENT ‘ Excerpt: 125 ‘ Type: compliance protections

3. Additional Recommended Compliance Protections for Dischargers.

While compliance schedule authority is critical to protecting dischargers subject to individual non-stormwater NPDES permits from the
disproportionate risk of enforcement and third party citizen suit liability that they face under the current Provisions, dischargers also need long-
term compliance protections due to the substantial period of time that the Staff Report states will be necessary to achieve meaningful
reductions in mercury in receiving waters. Accordingly, it is incumbent on the State Water Board that it include in its order adopting the
Provisions an implementation program that offers compliance protections that are real and

Response: Pleases see Responses to Comments ACWA1-119, 120, 121 and 122.

Letter: ACWAL, Pg17, P1 | COMMENT | Excerpt: 126 | Type: Compliance/ UAA

The Water Agencies propose to work in coordination with the State Board to explore appropriate development of the following long-term
compliance protections for dischargers: completion of Use Attainability Analyses (UAAs) to establish temporary water quality objectives for
mercury prior to imposition of ELs; authorization for development of mercury site specific objectives (SSO) for all beneficial uses (not just SUB);
general authorization for development and use of variances for NPDES permits and WDRs; and general authorization for use of dilutions credits
for NPDES permits and WDRs.
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Response: For a response to the suggestion regarding Use Attainability Analyses, Please see Responses to Comments WSPA2-7 and CVCWA1-37.
For the suggestion regarding site-specific objectives, Please see Response to Comment ACWA1-28. For the suggestion, regarding variances
Please see Response to Comment ACWA1-27. For the suggestion regarding dilution, credits Please see Response to Comment ACWA1-30.

Letter: ACWAL, Pg17, P1 | COMMENT | Excerpt: 127 | Type: UAA

a) Use Attainability Analyses.

According to staff in the January 9 Workshop and EPA surveys, UAAs4 are rarely (if ever) approved in California. However, it is not clear why
UAAs are not used in California given that the federal Clean Water Act provides for preparation of a UAA most importantly for this case when a
use is not an existing use because the water quality standards necessary to support it are not attained, and attainment of the use and WQO is
infeasible. 40 CFR §§ 131.3(e), 131.10(d); 131.10(g). More specifically, federal regulations state that that states may permanently or temporarily
remove or relax water quality standards if the state can demonstrate that attaining the designated use is not feasible because:

(1) Naturally occurring pollutant concentrations prevent the attainment of the use; or
%k 3k

(3) Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied...; or
%k k

(5) Physical conditions related to the natural features of the waterbody...unrelated to water quality, preclude attainment of aquatic life
protection uses; or

(6) Controls more stringent than those required by section 301(b) and 306 of the Act would result in substantial and widespread economic and
social impact. 40 CFR § 131.10(g).

Response: Please see Responses to Comments CVCWA1-7, 37 ,and ACWA1-128.

Letter: ACWAL, Pg17,2 | COMMENT | Excerpt: 128 | Type: UAA

Further, 40 CFR § 131.10(j) provides that states are actually required to conduct UAAs when designating uses not included in the
fishable/swimmable uses specified in CWA section 101(a)(2)). Prey Fish and CLT Prey Fish uses are not fishable/swimmable uses, but are instead
wildlife protection related uses.

Response: Please see Responses to Comments WSPA2 -7, and CVCWA1-7 and 37.

Letter: ACWAL, Pg18, P1 | COMMENT | Excerpt: 129 | Type: UAA

USEPA guidance provides that when waters do not meet water quality standards promulgated under the Clean Water Act, and the problems
have been produced over many years and it may take many years and substantial changes in resource management to implement desired water
quality standards, UAAs are an appropriate tool, conducted alone or in conjunction with the TMDL process, to allow for use attainability over
time. UAAs and Other Tools for Managing Designated Uses, Preface p. iv (USEPA March 2006) (UAA Guidance). UAAs are appropriate not only to
remove a use that is not an existing use, but perhaps more importantly for this situation, UAAs are appropriate for establishing temporary water
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quality standards, including WQOs, where the goal of the temporary water quality standards is to ultimately, over time, improve water quality to
the point where designated uses are fully supported. UAA Guidance, Montana’s Temporary Water Quality Standards, at p. ix.

Response: Comment noted. Please see Responses to Comments WSPA2-7, CVCWA1-7 and 37.

Letter: ACWAL, Pg18, P1 | COMMENT | Excerpt: 130 | Type: UAA

As such, temporary WQOs play a key role in the remediation of damaged water resources. /d. The duration of temporary standards is set based
on an estimate of the time needed to remediate water resources, and, because clean-up of legacy pollutants takes time, temporary standards
can be and are issued for multiple years. Id., p. x. States need only to authorize UAAs to use them to set temporary water quality standards as
part of a long program of resource management actions designed to improve water quality. /d., p. ix.

Response: Please see Responses to Comments WSPA2-7, CVCWA1-7, and 37.

Letter: ACWAL, Pg18, P2 | COMMENT | Excerpt: 131 | Type: UAA

Pursuant to the Staff Report, all of the conditions required by regulation to allow, and even to require, conducting UAAs to establish temporary
mercury WQOs are satisfied. Accordingly, we urge the State Board to adopt authorization for water boards to conduct such UAAs, and to include
in the Provisions a requirement that regional boards shall conduct such UAAs prior to conducting an RPA for mercury or applying ELs in
individual non-stormwater discharge Permits.

Response: Please see Responses to Comments WSPA2-7, CVCWA1-7 and 37.

Letter: ACWAL, Pg18, P2 | COMMENT | Excerpt: 132 | Type: UAA

Adopting authority and directing Regional Boards to develop, consider, and where appropriate, to approve UAAs to establish temporary WQO is
particularly important given the “mass designation” approach that the State Water Board is following, and the adoption of very low WQOs for all
water bodies without considering the natural background conditions applicable to each waterbody or hydrological unit, and without considering
the degree to which water quality factors leading to exceedances of the proposed objectives in that hydrographic unit are, or are not
controllable. If those factors are not considered now, when adopting WQOs, the only vehicle for consideration of those factors is via a UAA once
it is demonstrated the water body cannot comply for the reasons set forth in federal law. A UAA is also the only vehicle available for long-term
relief from WQOs and ELs for the entire duration it may take to attain WQUOs.

Response: The Provisions do not propose to establish a mass designation. The Provisions would establish uniform water quality objectives for
specific beneficial uses. Contrary to the comment, a UAA would not be the only way to obtain the WQOs. In addition to a UAA site specific
objectives may be developed or TMDLs may be established to aid in attaining the WQOs where they are currently not being attained. In
addition, please see Responses to Comments WSPA2- 7, CVCWA1-7 and 37.

Letter: ACWA1, Pg18, P3 ‘ NOT COMMENT Excerpt: 133 ‘ Type: Description of Reg

Federal regulations (40 CFR § 131.11), Cal. Wat. Code § 13241, and Section 5.2 of the SIP authorize the development of SSOs based on
scientifically defensible methods appropriate to the situation and circumstances found in particular regions and waterbodies. The Provisions and
Staff Report currently support and authorize regional boards to develop SSOs for the protection of Subsistence Fishing uses because SSOs will
more effectively take into account natural conditions and controllable versus uncontrollable water quality factors in the waterbodies for which
they are developed, as well as local and regional fish consumption patterns. In fact, this rationale supports authorization and direction to
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consider mercury SSOs for the protection of all beneficial uses, including, COMM, WARM, COLD, WILD, RARE, EST, MAR, and SAL.

Response: There is nothing that prohibits the Water Boards from developing site specific objeciteves and no implementing regulation is
necessary to allow such development.

Letter: ACWAL1, Pg19, P ‘ COMMENT ‘ Excerpt: 134 ‘ Type: site-specific objectives (SSO)

We therefore urge the State Water Board to consider amending the Provisions to advise Regional Boards that it is appropriate to consider
adoption of SSOs to replace all the WQQOs in light of all the different beneficial uses they are designed to protect in order to better account for
local ambient conditions for mercury in each region, subregion or waterbody.

Response: Please see Response to Comment ACWA1-28.

Letter: ACWAL, Pg19, P1 | NOT COMMENT | Excerpt: 135 | Type: Variances

c¢) Variances.

On August 21, 2015, the EPA published its water quality standards regulation (80 FR 51020), including water quality standards variances (40 CFR
§ 131.14). The rule explicitly authorizes the use of water quality standards variances pursuant to Clean Water Act sections 101(a) and 303(c)(2) in
the same circumstances as those discussed above for UAAs. The federal regulations specify that variances are appropriate when pollutants are
persistent in the environment and lack economically feasible control options (80 FR 51020, p. 25).

Response: Comment noted. The Water Boards have the discression to adopt variance pursuant to the cited federal regulations.

Letter: ACWAL, Pg19, P2 | NOT COMMENT | Excerpt: 136 | Type: Variances

Like UAAs establishing temporary WQQO, variances allow a state to retain the designated use for a waterbody, but to temporarily relax WQOs or
ELs as specified in the variance so long as the variance reflects the highest attainable condition identified at the time of the adoption of the WQS
variance. 40 CFR § 131.14(b)(ii) and (iii). The relaxed WQOs may then be used for purposes of establishing interim uses and interim WQOs, as
well as for purposes of developing NPDES permit limits and requirements, as well as 401 Water Quality Certification requirements. 40 CFR §
131.14(a).

Response: Comment noted.

Letter: ACWA1, Pg19, P2 ‘ COMMENT ‘ Excerpt: 137 ‘ Type: Variances

Unlike UAAs establishing temporary WQOs, variances with a term greater than five (5) years must be re-evaluated no less than every 5 years,
providing less assurance of long-time compliance protection for dischargers. Nevertheless, if any waterbodies may be close to meeting the
proposed WQOs, variances may be an appropriate mechanism to use to allow compliance protection for dischargers until new treatment
technologies, and particularly those that have yet to be developed, can be identified, planned, designed, environmentally reviewed, permitted,
funded and implemented.

Response: Please see Response to Comments WSPA2-12, and ACWA1-27.

Letter: ACWAL, Pg19, P3 | COMMENT | Excerpt: 138 | Type: Variances

However, currently, no consistent statewide mechanism for establishing water quality standards and NPDES permit variances exists; only the
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Central Valley RWQCB has adopted a variance for salinity (see, Public Scoping Meeting for the Proposed Statewide Water Quality Standards
Variance Policy (Jan. 23, 2017); Resolution No. R5-2014-0074). Adoption of a general variance policy consistent with federal regulations the State
Water Board would provide necessary State implementation authority, establish a consistent procedure for adopting variances across the
Regional Boards, and alleviate the burden associated with each regional board having to conduct a public outreach and hearing process to
amend their respective water quality control plans to provide such implementing authority.

Response: Please see Responses to Comments WSPA2-12, and ACWA1-27.

Letter: ACWAL, Pg19, P4 | NOT COMMENT | Excerpt: 139 | Type: mixing zone/dilution credits

d) Mixing Zones and Dilution Credits.

The Staff Report notes in several places that water boards have the discretion to allow mixing zones and dilutions credits where appropriate.
See, e.g., Staff Report p. 10. However, Staff comments at the January 9, 2017 workshop indicated that the Provisions are not intended to allow
regional boards to permit mixing zones and dilution credits, and this position is confirmed by a number of statements in the Staff Report
indicating that dilution credits and mixing zones “would be allowed but would not be recommended in most situations since mercury is a
bioaccumulative compound ...” (p. 156), and shall be prohibited if the mercury concentration in fish tissue from fish in the receiving water
exceeds the applicable WQOs. Staff Report Appendix A, p. A-11. As a matter of practice, mixing zones and dilution credits are not available
statewide; they are never applied, at least in Southern California, despite Precedential Order 2001-006, which provides that mixing zones are
allowed even in water bodies listed as impaired. Cf., Staff Report pp. 176, 179, 182, 184 (water boards have the discretion to allow dilution
credits in waters that currently meet applicable water quality standards). Pursuant to Order 2001-06, a key consideration in determining to
establish a mixing zone and/or dilution credit, even for a listed water body, should be a determination of whether even the elimination of a
bioaccumulative pollutant from discharges would have had no effect on pollutant concentrations in the waterbody or in fish.

Response: The Provisions (Chapter 1V.D.2.c.2) provided, “Dilution shall be prohibited if the mercury concentration in fish tissue from fish in the
receiving water exceeds the applicable Mercury Water Quality Objectives.” There is an important factor in the consideration of dilution credits
and mixing zones, and that is whether the receiving water has additional assimilative capacity or not to provide dilution for a specific water
quality objective. The Provisions’ disallowance of the credit addresses that element by specifying that if the fish tissue mercury water quality
objective is exceeded in the receiving water under evaluation by the permit writer, then assimilative capacity has been used up and thus no
dilution can apply for the calculation of effluent limits. Furthermore, the conclusion whether a waterbody exceeds the applicable fish tissue
mercury water quality objective will be based on site-specific data of the receiving water and at the discretion of the Regional Board. In Order
WQ 2001-06, the State Water Board concluded that a Clean Water Act Section 303(d) listing alone was not a sufficient basis on which to
determine a water body lacks assimilative capacity for an impairing pollutant because the listing may be based on outdate information or
information that does not represent water quality conditions throughout the water body (Order WQ 2001-06, pp. 17, 20.) The Provisions,
however, do not disallow a dilution credit based on a Section 303(d) listing but disallows a dilution credit where the fish tissue in the receiving
water exceeds the applicable fish tissue objective. Such information from the receiving water would constituted current information, not dated,
and would be based on the receiving water of the water body under evaluation in the permit action. However, because the State Water Board’s
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rationale for its conclusion was due to the concern that the Regional Water Boards must be able to observe and evaluate all pertinent ambient
water quality data and site-specific information and on which to base its decision to develop effluent limitations (Order WQ 2001-06, p. 20),
revisions have been made to the Provisions (Chapter IV.D.2.c.2) to account for potential additional site-specific information the permit writer
may consider to determine a dilution credit is appropriate.

Letter: ACWA1, Pg20, P1 ‘ COMMENT ‘ Excerpt: 140 ‘ Type: mixing zones/dilution credits

With respect to mercury, the Staff Report and the Technical Report establish that even if all individual non-stormwater NPDES permit discharges
were eliminated, reductions in mercury sufficient to attain waterbody compliance with WQOs would not result. Therefore, we urge the State
Board to amend the Provisions to expressly authorize the application of mixing zones and dilution credits in circumstances such as those
analyzed in Order 2001-06.

Response: Please see Response to Comment ACWA1-139.

Letter: ACWA1, Pg20, P2 | COMMENT | Excerpt: 141 | Type: implementation

4. Recommended Additional Implementation Program Measures.

We also recommend bolstering the currently insufficient implementation program by considering and adopting additional implementation
measures that will lead to meaningful reduction in mercury in the state’s waters and fish, and some of which may be appropriate to offer as
alternative compliance pathways for dischargers. The additional measures should be specifically focused on measures and the development of
information and technologies capable of addressing mercury in the environment.

Response: Please see Response to Comment ACWA1-31.

Letter: ACWAL, Pg20, P2 | COMMENT | Excerpt: 142 Type: implementation

We recommend for additional study and consideration six possible additions to the implementation program that the water organizations and
member agencies would like to work with Staff to explore:

1. New or more effective control methods for historic mines and tailings;

2. Regional solutions and programs particularly for nonpoint source implementation measures, and which may involve the engagement of other
state agencies;

3. Trading/offset programs to allow funding of measures to address actual sources of mercury;

4. A “water funds” approach to support development of studies and pilot projects for design, testing and evaluation of new technologies and
control measures that would better target mercury in the environment, including nonpoint source runoff from open space and areas of elevated
mercury, wetlands, and sediment;

5. Coordinated development of state funded control programs among the State Board, local agencies, and CARB to address aerial deposition;
and
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6. Interventions to protect human health developed in other nations dependent upon subsistence fishing, such as Brazil (Passos et al. 2007).

Response: Please see Response to Comment WSPA2-83. In addition, chapter 6, Sections 6.9 through 6.14 of the Staff Report considers and
provide an analysis of the various issues and options related to control of various sources of mercury and exposure.

Letter: ACWA1, PgB21, P1 ‘ COMMENT ‘ Excerpt: 143 ‘ Type: implementation

E. Insufficiency of Certain Proposed Implementation Measures.

The Staff Report and Mercury Provisions fail to identify and analyze certain reasonably foreseeable compliance methods/management
measures, including those imposed on stormwater and wetlands discharges at the discretion of water boards in areas of elevated mercury.

Response: Please see Responses to Comments ACWA1-145 and ACWA-CWA1-146.

Letter: ACWAL, Pg21, P2 | NOT COMMENT | Excerpt: 144 | Type: implementation

1. Stormwater Implementation Program Measures.

The Provisions impose new requirements as a part of the implementation program on both MS4 and industrial stormwater discharges. Certain
mercury control BMPs are specified for inclusion in MS4 permits, and new, much lower action levels are imposed on industrial stormwater
permit discharges.

Response: Comment noted.

Letter: ACWAL, Pg21, P2 | COMMENT Excerpt: 145 | Type: implementation

However, the Staff Report fails to evaluate the likelihood that the additional MS4 Permit measures specified may reasonably lead to reductions
of mercury in receiving waters.

Response: As explained in Section 7.2.5 of the Staff Report “The requirements for MS4 dischargers in the Provisions are already required by
permits for most MS4s, but not explicitly for mercury control or prevention...” Thus these are not additional requirements, and not necessary to
demonstration the reduction of mercury in receiving water.

Letter: ACWAL, Pg21P2 | COMMENT | Excerpt: 146 | Type: attainability/CEQA

Further, the Staff Report fails to identify any treatment technologies that might be available to implement on a geographically dispersed basis to
control urban runoff in a manner that would effectively reduce mercury in receiving waters. Because no treatment technologies are identified or
evaluated for assuring that industrial stormwater permits meet the new mercury action levels, the Staff Report’s substitute environmental
analysis of potential impacts of such technologies is missing contrary to the requirements of CEQA that environmental impacts of all reasonably
foreseeable pollution control technologies required by mandate must be analyzed. Cal. Code Regs. tit. 14, § 15126.2.

Response: The State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) is required to include an environmental
analysis of the reasonably foreseeable methods of compliance with the Provisions. (Cal. Code Regs., tit. 23, § 3777, subd. (b)(4); Pub. Resources
Code, § 21159, subd. (a)). The State Water Board is not required to conduct a site-specific project level analysis of the methods of compliance,
which CEQA may otherwise require of those agencies who are responsible for complying with the plan or policy when they determine the
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manner in which they will comply. The environmental analysis is only required to account for a reasonable range of environmental, economic,
and technical factors (Cal. Code Regs., tit. 23, § 3777, subd. (c); Pub. Resources Code, § 21159, subd. (d)).

A description of the reasonably foreseeable methods of compliance and/or compliance actions is contained in Chapter 7 of the Staff Report and
the environmental analysis of the reasonably foreseeable methods of compliance is contained in Chapter 8 of the Staff Report.

Section 8.1.2 of the Staff Report offers a detailed explanation of the level of environmental impact analysis performed and the regulatory basis
of that analysis.

Chapter 7 of the Staff Report also describes additional compliance methods and/or compliance actions which are anticipated, including
incorporation of waste collection programs, educational programs, internal surveys, sediment controls, and exceedance response actions (such
as introduction of BMPs). The additional compliance methods and actions described in Chapter 7 are anticipated to constitute the majority (if
not all) of the foreseeable compliance methods required. The State Water Board is not required to engage in speculation or conjecture in order
to evaluate site-specific and facility-specific technological approaches, which CEQA may otherwise require of those agencies who are responsible
for complying with the plan or policy when they determine the manner in which they will comply (Cal. Code Regs., tit. 14, § 15204, subd. (c) and
tit. 14, § 15126.6, subd. (f)(3)).

Finally, the Staff report states: “The Provisions require Phase | and Phase Il MS4s permits to include mercury pollution prevention and pollution
control measures to reduce total mercury or methylmercury discharges. The requirements for MS4 dischargers in the Provisions are already
required by permits for most MS4s, but not explicitly for mercury control or prevention. Therefore, it is anticipated that the reasonably
foreseeable methods of compliance are likely already being done by Phase | MS4s and there would be little to no change for Phase | MS4s.
Phase Il MS4s generally have fewer requirements, so it is estimated that some Phase || MS4s may need to add some of the activities described
below

Letter: ACWA1, Pg21, P2 ‘ COMMENT ‘ Excerpt: 147 ‘ Type: Effluent Limits/Violations

Further, the new implementation program’s regulatory requirements applicable to MS4 and industrial stormwater permits raise serious risk of
enforcement and third party citizen suit liability for stormwater permittees. Upon adoption, the new, stringent, and unattainable WQOs will
become MS4 permit and industrial stormwater permit “receiving water limitations.” As a result, any MS4 or industrial stormwater discharges
that “cause or contribute to an exceedance of the mercury WQOs” would create a receiving water limits violation for permittees.

Response: As stated in the Provisions Chapter IV.D.3.b., the storm water MS4 discharge permits only need to comply with the narrative
requirements in the Provisions. Industrial Stormwater Discharges are subject to the Numeric Action Level (NAL) proposed in the Provisions
Chapter IV.D.3.c, which is not a water quality objective, or receiving water limitation, however the Staff Report explains that by meeting this
NAL, industrial dischargers will satisfy the water quality-based requirements for mercury in the IGP. Other than that, the NAL will act no
differently than any of the other NALs in the Industrial General Permit (IGP).

Letter: ACWAL1, Pg21, P2 | COMMENT | Excerpt: 148 | Type: attainability/violations

The vast majority, if not all inland surface waters, enclosed bays and estuaries will exceed the new WQOs for mercury, creating the risk of
liability under industrial and MS4 stormwater permit receiving water limitations, regardless of the significance (or relative insignificance) of
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mercury contributions associated with those discharges.

Response: Please see Response to Comment ACWA1-147.

Letter: ACWA1, Pg21, P3 ‘ COMMENT ‘ Excerpt: 149 ‘ Type: attainability/compliance

To attempt to maintain compliance in light of such receiving water limitations, MS4s and industrial dischargers will be required to expand the
reasonable assurance analysis mandated by the permits to attempt to show what the Staff Report could not—that the BMPs deployed to control
mercury are reasonably likely to bring receiving waters into compliance with the WQOs.

Response: Please see Response to Comment ACWA1-147. Industrial storm water dischargers are not required to perform the reasonable
potential analysis.

Letter: ACWA1, Pg21, P3 ‘ COMMENT ‘ Excerpt: 150 ‘ Type: Economics/Stormwater

In addition, costs of watershed management plans (WMPs) and industrial stormwater pollution prevention plans (SWPPPs) will increase to
attempt to control mercury as required by new mercury “receiving water limitations.”

Response: Please see Response to Comment ACWA1-147. If mercury is a potential pollutant at an industrial facility, the SWPPP should already
address mercury according to the Industrial General Permit’s requirements.

Letter: ACWA1, Pg21, P3 ‘ COMMENT ‘ Excerpt: 151 ‘ Type: Economics/Stormwater

As WMPs and SWPPPs are modified, new control measures for mercury in urban and industrial stormwater will have to be implemented, even
though there are no effective treatment practices or technologies, thus imposing costs for invention, development and implementation of new
mercury stormwater control technologies, despite the fact that stormwater discharges are very small sources of mercury.

Response: Please see Response to Comment ACWA1-147. If mercury is a potential pollutant at an industrial facility, dischargers should already
be doing all that they can to address mercury according to the Industrial General Permit’s requirements. In addition, it is recommended that
treatment controls are to be a last resort to pollutant control. Initially dischargers should be implementing source control measures that can
reduce the discharge of mercury a lot more effectively than treatment controls (i.e. overhead coverage, good housekeeping, material
substitutions, etc.)

Letter: ACWA1, Pg21, P3 | COMMENT | Excerpt: 152 | Type: Receiving Water Limitations/Stormwater

The Provisions should be modified to clarify that mercury WQOs should be excluded from receiving water limitations in both MS4 permits and
the Industrial General Stormwater permit.

Response: Please see Response to Comment ACWA1-147. WQOs are subject to receiving water bodies and not the specific permits being
issued.

Letter: ACWAL, Pg22, P1 | NOT COMMENT | Excerpt: 153 | Type: Description of Reg

2. Wetland Mercury Control Measures.

The draft Provisions address wetlands by providing discretionary control to water boards to use existing law to implement mercury controls in
areas with elevated mercury concentrations. The draft Provisions include examples of design features and management measures to reduce the
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production of methylmercury in the wetland that water boards “should consider requiring.” Staff Report § 6.10.3.

Response: Comment noted.

Letter: ACWAL, Pg22, P1 | NOT COMMENT | Excerpt: 154 | Type: Description of Reg

Yet the Staff Report, including the Wetlands Appendix Q, emphasizes that the science on mercury/methylmercury controls is not advanced
enough to provide BMPs that will clearly reduce mercury or methylmercury in most situations. Further, the relative importance of the many
factors that can influence mercury chemistry can vary from site to site. See, Technical Report section 8. This is why the Staff Report states that
the science on mercury/ methylmercury controls is not advanced enough to provide BMPs that will clearly reduce mercury or methylmercury in
most situations.

Response: Comment noted.
Letter: ACWA1, Pg22, P2 NOT COMMENT Excerpt: 155 Type: Description of Reg

The Staff Report provides, “New wetland projects (creation or restoration of wetlands) should not be prevented because of mercury concerns.
However, wetland projects should be done in [a] manner to reduce unintended impacts. If practicable, new wetlands should not be created in
areas with high levels of mercury.” (p. 136)

Response: Comment noted.

Letter: ACWA1, Pg22, P3 | COMMENT | Excerpt: 156 | Type: wetlands

As an initial matter, this potentially conflicts with State’s no net loss of wetlands policy (E.O. W-59-93).

Response: Please see Response to Comment ACWA-32.

Letter: ACWAL, Pg22, P3 | NOT COMMENT | Excerpt: 157 | Type: wetlands

Wetland projects are a cost-effective manner to improve water quality by removing contaminants, including sediments to which mercury binds,
before entering receiving waters, and they play an important role in the implementation of TMDLs. Wetlands provide an environmentally sound
way to address the pollution caused by urban runoff before the runoff reaches sensitive receiving waters. Wetlands provide a cost effective
alternative that can be used to address runoff from existing communities that can’t easily be retrofitted.

Response: Comment noted. Sections 4.4.7 and 6.10.1 of the Staff Report acknowledges that wetlands are a valuable resource. Section 6.10.2
of the Staff report recognizes that wetlands may increase mercury methylation. Section IV.D.7 of the Provisions merely points out the fact that
Permitting Authorities can regulate wetland projects in a manner intended to reduce mercury methylation.

Letter: ACWAL1, Pg22, P4 | COMMENT Excerpt: 158 Type: language/wetlands

The challenge for wetlands is that this understanding is not translated into the Provisions regulatory language. The regulatory language, which is
what will ultimately survive this rulemaking and drive water boards’ future actions, does not reflect the State Water Board’s position with regard
to the scientific uncertainty of the process of methylation and wetlands.

Response: The Provisions acknowledge that existing regulatory authority is sufficient to address mercury in wetlands and that no additional
regulatory authority is necessary. The provisions provide the Water Boards direction to consider “consider requiring such measures in AREAS
WITH ELEVATED MERCURY CONCENTRATIONS, when adopting, re-issuing, or modifying water quality certifications, WDRs, or waivers of WDRs".
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Section 4.4.7 and Appendix Q of the Staff Report summarize current scientific understanding of the role of wetlands in mercury methylation and
transport. The Provisions would not be an appropriate place to speculate on possible future scientific advancement. The Provisions do not
change the Water Boards’ existing regulatory authority regarding wetlands.

Letter: ACWA1, Pg22, P4 ‘ COMMENT ‘ Excerpt: 159 ‘ Type: wetlands/language

Absent revisions, the text implies (a) the listed measures are necessary and appropriate to incorporate into permit conditions for wetlands
development [which they are not]; and (b) the listed measures will achieve mercury reductions from wetlands projects [which they may not] —
leaving a cloud of regulatory uncertainty over future wetlands projects.

Response: Section IV.D.7 of the Provisions makes it clear that these measures are not required, or always necessary. The Permitting Authority
may, at their discretion, require such measures and “...should consider requiring such measures in areas with elevated mercury
concentrations...” The Provisions were drafted to suggest appropriate measures to incorporate into permit conditions at the discretion of the
Permitting Authority.

Management measures are not prescribed, but possible design feature and management measure considerations are provided. It is up to the
discretion of the Permitting Authority to require specific design features and management measures to reduce the production of methylmercury
in wetlands on a project-by-project basis.

Letter: ACWA1, Pg22, P5 ‘ COMMENT ‘ Excerpt: 160 ‘ Type: wetlands/language

The Staff Report and regulatory language should be amended to reflect the current knowledge of the effectiveness of control measures as it
relates to wetlands and other bodies. We believe the regulatory language should clarify that the listed measures are not BMPs and may or may
not be appropriate depending on site specific factors.

Response: Please see Response to Comment ACWA1-159.

Letter: ACWAL, Pg22, P5 | COMMENT | Excerpt: 161 | Type: Wetlands

Alternatively, the listed management measures could be eliminated altogether from the regulatory text at section I1V.D.7 [Wetland Projects].
Such amendments would ensure that the Provisions are consistent with the stated intent of the State Water Board, which is not to prevent new
wetland projects because of mercury concerns. Otherwise, a cloud of regulation on wetland creation/restoration will have the regulated
community looking for alternatives to wetland creation, often to the detriment of water quality and other environmental outcomes.

Response: Please see Response to Comment ACWA1-32.

Letter: ACWA1, Pg23, P1 ‘ COMMENT ‘ Excerpt: 162 ‘ Type: water code compliance

3. Further Analysis of Stormwater and Wetlands Mercury Control Measures is required under the Water Code and CEQA.

Failure to identify and properly analyze mercury stormwater controls and wetlands implementation measures is a violation of Water Code
sections 13241(c) and 13242(a). Delete the limitations or properly identify and analyze such controls consistent with the requirements of the
Water Code.

Please see Response to Comment ACWA1-146.
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Letter: ACWA1, Pg23, P2 COMMENT Excerpt: 163 Type: stormwater/CEQA

Failure to identify and assess environmental impacts of stormwater controls and wetlands implementation measures is a CEQA violation. Delete
the limitations or properly identify and analyze such controls.

Response: Please see Response to Comment ACWA1-146.

Letter: ACWAL, Pg23, P3 | COMMENT | Excerpt: 164 | Type: BUs

F. New Beneficial Uses. 1. The New Beneficial Uses Will Likely Result in Further Water Quality Regulations for Pollutants Other than Mercury.

As recognized in the Workshops and at the Board Hearing, the new beneficial use categories of T-SUB, SUB, and CUL will pave the way for listing,
WQQOs, ELs, and TMDLs for other constituents. See, Beneficial Use handout, p. 5 (stating that the subsistence beneficial uses may require
regulation of other bioaccumulatives). Wastewater and industrial facility upgrades may be needed to comply with multiple future statewide or
region wide WQOs for other pollutants regulated in association with new beneficial use categories (facility upgrades likely to involve adding
nitrification and denitrification steps or adding additional filtration) (see p. 177).

Response: Beneficial uses are the cornerstone of water quality protection. These uses may be designated and subsequent water quality
objectives may be developed for pollutants other than mercury (please also see Appendix T, question 16). Any designation and associated water
quality objective, EL, or TMDL will be subject to a public participation process. Also, Please see Response to Comment WSPA2-13.

Letter: ACWAL, Pg23, P4 | COMMENT | Excerpt: 165 | Type: BUs/Flow

2. The Staff Report and the Regulatory Text Should Include Direction Regarding the Adoption of Flow and Fish Population Objectives.

It is likely that without specific direction in the Staff Report and the Provisions the new CUL beneficial use will result in flow and fish quantity
objectives. See, Workshop Beneficial Use handout, p. 2, (stating that the State Board may develop a flow objective to protect the new CUL
beneficial use, although “it is not anticipated.”)

Response: Comment noted. Please see Appendix T question 1.

Letter: ACWAL, Pg23, P5 | COMMENT | Excerpt: 166 | Type: BUs

For example, in 2011 the Oregon Department of Environmental Quality adopted the strictest standard for toxic water pollution in the United
States to protect tribal members and others who eat large amounts of contaminated fish. The human health water quality criteria have been
adopted for 113 pollutants, including mercury, flame retardants, PCBs, dioxins, plasticizers and pesticides. However, the new rule could end up
costing millions and improvements in water quality are expected to take years, if not decades; yet it's not clear how much the rules will actually
reduce pollution.

Response: Comment noted. At such time a beneficial use designation is being considered, we recommend the commenter raise these issues to
Regional Board considering designation during the public participation process.
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Letter: ACWA1, Pg23, P6 ‘ NOT COMMENT Excerpt: 167 Type: BUs/Flow

Similarly, the State of Washington was thereby restricted from developing and operating infrastructure that would hinder fish passage and
thereby diminish the number of fish that would otherwise be available for Tribal harvest. United States v. Washington, 20 F. Supp. 3d 986, 1000,
1022 (W.D. Wash. 2013). A Florida tribe challenged the State of Florida’s implementation of new water quality criteria for 39 chemical
components not currently regulated by the state and revisions to standards for 43 more were for failing to account for the higher levels of fish
consumption by tribe members who subsist on fish and doesn't include sufficient protections for tribe members who subsist on fish and other
seafood. Seminole Tribe of Florida v. Dep’t of Envt’l Protection, No. 2D16-4305.

Response: Comment noted.

Letter: ACWA1, Pg24, P1 | COMMENT | Excerpt: 168 | Type: water code compliance

3. The Staff Report Does Not Properly Document Consideration of Water Code Section 13241 in the Adoption of the New Beneficial Uses.

Contrary to CWC § 13241 the Staff Report fails to consider the relevant factors in establishing the new B/U categories by failing to consider
information about background conditions in specific water bodies or regionally, by failing to identify water quality conditions that can reasonably
be achieved through the coordinated control of factors that affect water quality, and by failing to properly consider the full scope of economic
impacts associated with treatment plan upgrades and associated mitigation measures.

Response: Please see Responses to Comments ACWA1-15, 16, and 67. In addition, CWC § 13241 is specific to setting water quality objectives.
In establishing new beneficial use definitions, the State Water Board is not subject to the requirements of CWC § 13241.

Letter: ACWAL, Pg24, P2 | NOT COMMENT | Excerpt: 169 | Type: BUs/ policy guidance

4. The Staff Report Should Include Policy Guidance and Criteria in the Designation of Beneficial Uses to Avoid Unintended Consequences.

In order to provide consistent application of the Mercury Provisions and the designation of beneficial uses throughout the State and to avoid
misapplication of the implementation program, we recommend the State Water Board include guidance for the Regional Boards in the Staff
Report as follows:

Response: Please see Response to Comment WSPA2-8.

Letter: ACWAL1, Pg24, P2 ‘ COMMENT ‘ Excerpt: 170 ‘ Type: BUs/ policy guidance

1. State that with respect to the tribal (T-SUB, CUL) and subsistence (SUB) beneficial uses and WQOs flow and fish quantity criteria/objectives
shall not be established.

2. Prohibit the designation of tribal (T-SUB, CUL) and subsistence (SUB) beneficial uses where the use is wholly in the past (i.e., not existing and
not probable future use). See, Staff Report at Appendix T-4 (stating that regional water boards do no designate waters with beneficial uses that
occurred solely in the past).
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3. Prohibit the designation of tribal (T-SUB, CUL) and subsistence (SUB) beneficial uses where the water quality does not support the use.

Response: Please see Response to Comment WSPA2-8. Regarding number 1, please see Appendix T, Question 1. Regarding numbers 2 and 3,
the designation of water bodies will be part of a public process conducted by the Regional Water Board, therefore prohibiting designations is not
being recommended.

Letter: ACWAL, Pg24, P3| COMMENT | Excerpt: 171 | Type: BUs/ UAA

For already designated beneficial uses that will immediately trigger the Mercury Provisions, e.g., COMM and RARE, we strongly recommend
conducting a UAA to determine whether the use is attainable. See, Cal. Ass’n of Sanitation Agencies v. State Water Res. Control Bd. (2012) 208
Cal.App.4th 1438, 1460 (finding that where a water board has evidence that a designated use does not exist and likely cannot be feasibly
attained it is unreasonable to require dischargers to incur control costs to protect that use). Alternatively, regional boards could conduct a UAA
prior to imposing ELs in NPDES permits.

Response: Please see Responses to Comments WSPA -7, CVCWA1-7, and 37.

Letter: ACWAL, Pg24, P4 | COMMENT | Excerpt: 172 | Type: Unfunded Mandate

G. Adoption of the Mercury Provisions is an Unfunded Mandate.

Section 6 of Article XIlIl B of the California Constitution provides, in relevant part: “Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the State shall provide a subvention of funds to reimburse that local government for
the costs of the program or higher level of service.” Where a subvention is not provided, the new program — or in this case, regulation —is an
unfunded mandate.

Response: Please see Response to Comment ACWA1-173.

Letter: ACWA1, Pg25, P1 | COMMENT Excerpt: 173 Type: Unfunded Mandate

The Mercury Provisions are an unfunded mandate because they mandate a higher level of protection (more stringent WQOs) than required
under federal law.

Response: First, any argument that the Provisions contain requirements that are an “unfunded state mandate” is premature until the issuance
of the permits.

Second, the Provisions’ implementation requirements on NPDES permittees are not a state, reimbursable mandate because they are required
under the broad, federal mandate of the Clean Water Act NPDES program. With respect to any requirements imposed on individual, non-storm
water permittees, pursuant to application of the revisions to the Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries in California (commonly referred to as the SIP), the Clean Water Act and its implementing regulations require
NPDES permittees to demonstrate their discharge will not cause or contribute to a violation of water quality standards. If there is “reasonable
potential,” the Water Boards are obligated under the Clean Water Act to develop water quality based effluent limitations to ensure attainment
of water quality standards. (40 CFR § 122.44(d).)
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Although federal law does not expressly require the precise treatment controls that would be required of the MS4 permittees, upon
incorporation into permits, the Provisions would come within the mandate of Clean Water Act section 401(p)(3)(B)(iii) that permits contain
controls to reduce pollutants to the “maximum extent practicable” and “such other provisions as the [State Water Board] determines
appropriate.” The requirements contained in the Provisions do not exceed the obligations required under federal law.

Finally, reimbursement is not required where a local agency permittee has authority to levy charges, fees, or assessments sufficient to pay for
such a program, including charges, fees, or assessments that require voter approval pursuant to Proposition 218 or Proposition.

Letter: ACWAL, Pg25, P2 | NOT COMMENT | Excerpt: 174 | Type: Summary

First, the proposed Sport Fish WQO of 0.2 mg/kg, which applies to COMM and is protective of human health, is slightly lower the federal Fish
Contaminant Goal of 0.22 mg/kg developed by OEHHA (Klasing and Brodberg 2008). While the federal OEHHA value is not enforceable, it is the
contaminant goal for mercury in fish, concentrations above which the federal agency has determined warrant advisories to those consuming the
fish. Further, the 0.22 mg/kg value has been used by the State since 2012 for water quality assessment purposes in the state, according to the
Staff Report (p. 31).

Response: Please see Response to Comment ACWA1-173.

Letter: ACWA1, Pg25, P3 ‘ NOT COMMENT ‘ Excerpt: 175 ‘ Type: background/history

Second, the proposed Sport Fish WQO of 0.2 mg/kg is also more stringent than the federal EPA national water quality criterion and the USEPA
federal regulatory objective for fish tissue of 0.3 mg/kg. The USEPA fish tissue criterion has been used to fulfill the narrative toxicity objective in
regards to mercury (id.).

Response: Please see Response to Comment ACWA1-173.

Letter: ACWAL, Pg25, P4 | NOT COMMENT | Excerpt: 176 | Type: Description of Reg

Third, the proposed Sport Fish WQO of 0.2 mg/kg is also more stringent than the fish tissue concentration for mercury of 0.37 mg/kg used to
derive the currently applicable federal USEPA CTR water criterion for protection of human health (id.).

Response: Please see Response to Comment ACWA1-173.

Letter: ACWAL, Pg25, P5 | COMMENT | Excerpt: 177 | Type: Unfunded Mandate

All told, even the least protective human health mercury WQO of 0.2 mg/kg — which would apply immediately upon adoption and approval of
the proposed Provisions — provides a higher level of protection as compared to all applicable federal limits, therefore constituting an unfunded
State mandate.

Response: The Water Quality Objectives where developed in accordance with the updated 2001 U.S. EPA Clean Water Act section 304(a) criteria
which recommends adjusting the consumption level to account for local consumption. The staff report adequately describes the modification of
the default consumption rate using California data in Chapter 6.2. The resulting objectives are not more stringent than U.S. EPA recommended
criteria.
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Also, Please see Response to Comment ACWA1-173.

Letter: ACWAL1, Pg25, P6 COMMENT ‘ Excerpt: 178 Type: BUs

In addition, the wildlife beneficial uses (Sport Fish (except COMM, CUL), Prey Fish, CLT Prey Fish) are not supported under federal law if the use
is not an existing or probable future use or water quality does not support the use because the federal act authorizes designation of only existing
or probable future beneficial uses.

Response: The Provisions do not designate waters with wildlife beneficial uses. Those designations are generally done by the Regional Boards.
As stated in II1.D.1. of the Provisions, “The water quality objectives that protect wildlife that consume fish apply to waters with WILD, MAR,
RARE, WARM, COLD, EST, and SAL beneficial uses.” These beneficial uses have already been designated to many individual water bodies by the
Regional Boards throughout California. These Provisions will apply where these designations have been made and to water bodies that are
designated with these beneficial uses in the future. In designating water bodies with beneficial uses, Regional Boards follow both state and
federal requirements. In addition, the currently designations have been approved by U.S. EPA and are therefore included as a component of the
federal water quality standard.

Letter: ACWAL, Pg25,P6 | COMMENT | Excerpt: 179 | Type: BUs

Where WQQOs are already exceeded, it is highly likely that wildlife uses have not been occurring since 1975 given the legacy nature of mercury
pollution. Thus, where a designation is based on a wholly past use, and therefore protected under Porter Cologne, but not the federal act it is an
unfunded State mandate.

Response: Just because the Water Quality Objectives are being exceeded today does not mean that the beneficial use does not exist. For
example, in some water bodies that are listed as impaired for mercury wildlife still exist in that same water body and consume fish from the
waters. The beneficial use still exists for that water body, but the use is being impaired because mercury in the fish is having a detrimental effect
on the wildlife. This effect can be in several areas, such as reduced reproduction, changes in behavior, or reduced survivability. The assumption
that any impairment means that the use no longer exists or cannot exist in the future and therefore the water body must be de-designated from
that use is incorrect. In addition, even if there is a water body that is so toxic from mercury pollution that it can no longer sustain a wildlife
habitat beneficial use the Regional Water Board may still include the wildlife habitat beneficial use as a goal use.

Letter: ACWAL1, Pg25, P7 COMMENT Excerpt: 180 ‘ Type: CEQA

H. CEQA Comments. 1. Failure to Include the Reservoir Program in the Project Description is Piecemealing.

The Staff Report provides, “Many methods of compliance for the Provisions could be similar to those required for the Reservoir Program,
including sediment controls, possible wastewater treatment plant upgrades, and mercury monitoring . . . . Reservoir Management Actions [i.e.,
methods to manage mercury in reservoirs] are different methods of compliance not required by the Provisions, but some of the impacts could
be similar as the impacts of the Provisions.” (p. 255) This rulemaking’s WQOs will be used to determine which waters are impaired and will
therefore drive the Reservoir Program — for water districts with multiple discharges and operations that will be regulated for mercury, it is
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important to understand how the Reservoir Program, which is under development, will work in conjunction with the Provisions as a
comprehensive statewide mercury program.

Response: The State Water Board’s Staff Report and Substitute Environmental Document (Staff Report) identifies similarities between the
proposed rulemaking project and the Reservoir Program (or other programs) in order to facilitate coordination of the programs, which are
otherwise separate and distinct programs and projects as designated (see Staff Report, Section 1.6, “Relationship to the Statewide Mercury
Control Program for Reservoirs”). The relationship between the project and the Reservoir Program (and other programs) is further described in
the cumulative impacts analysis and discussion included in Chapter 8.7, and Appendix E provides a description of related government mercury
programs. In addition, as described in Chapters 7 and 8 of the Staff report:

e The State Water Board’s Reservoir Program is intended in part to establish a program to implement the Provisions’ water quality
objectives for Commercial and Sport Fishing (COMM), Wildlife Habitat (WILD), and Rare, Threatened, or Endangered Species (RARE) in all
California reservoirs impaired by mercury for those uses. The Reservoir Program recognizes the inherent differences in the
characteristics of reservoirs and (for example) streams or rivers as hydrologic units, and has objectives limited by the intended
application to reservoirs as opposed to other hydrologic units.

e The proposed rulemaking, “PART 2 OF THE WATER QUALITY CONTROL PLAN FOR INLAND SURFACE WATERS, ENCLOSED BAYS, AND
ESTUARIES OF CALIFORNIA—TRIBAL AND SUBSISTENCE FISHING BENEFICIAL USES AND MERCURY PROVISIONS”, is intended to establish
water quality objectives for mercury in any inland waters, and also recognizes that water quality objectives for reservoirs may require
case-by-case evaluation (see Staff Report, Section 7.2.10) because of the differences in reservoirs as hydrographic units. Further, the
proposed rulemaking provisions have much broader application and objectives, and are designed to have independent utility, whether
or not the Reservoir Program is ultimately adopted by the State Water Board. If the State Water Board does not adopt a Reservoir
Program, the rulemaking Provisions will stand-alone and be implemented on a case-by-case basis for discharges to reservoirs, as
described in Section 6.13.3 of the Staff Report.

ACWA1 | NOT COMMENT | Excerpt: 181 | Type: Description of Reg

2. The Project Objectives are Improperly Narrow and Violate CEQA.

CEQA Guidelines § 15124(b) requires a clearly written statement of objectives, including the underlying purpose of the project, which will help
the lead agency to develop a reasonable range of alternatives and aid decision makers in preparing findings or a statement of overriding
considerations. The process of selecting the alternatives to be included in the EIR begins with the establishment of project objectives by the lead
agency. “A clearly written statement of objectives will help the lead agency develop a reasonable range of alternatives to evaluate in the EIR and
will aid the decision makers in preparing findings . . . . The statement of objectives should include the underlying purpose of the project.” Cal.
Code Regs., tit. 14, § 15124, subd. (b).

Response: The State Water Board’s water quality planning actions has been certified as an exempt regulatory program in accordance with
subdivision (c) of the Public Resources Code section 21080.5. (Cal. Code Regs., tit. 23, § 3775.) California Code of Regulations, title 23, section
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3777 provides that the SED shall include a brief project description. This qualified CEQA exemption provides that Water Boards need not
prepare a negative declaration, mitigated negative declaration or EIR for these projects and instead prepares substitute environmental
documentation (SED) in accordance with the procedures in the State Water Board’s regulations.

Section 2.2 of Staff Report provides a statement of project objectives, including the underlying purpose of those objectives. The policy objective
and the purpose of Objective 1 is to “recognize beneficial uses of water made by California Native Americans and subsistence fishers, including
fishing, cultural, and ceremonial uses of water”. The policy objective of Objective 2 is to “adopt numeric water quality objectives for mercury...”
with the stated purpose “to protect piscivorous wildlife from consumption of fish with elevated levels of mercury”. The policy objective of
Objective 3 is to “adopt water quality objective(s) for mercury...” with the stated purpose “to protect recreational fishers, subsistence fishers,
and California tribes from consumption of fish with elevated levels of mercury.” The policy objective of Objective 4 is to “provide a program of
implementation...” with the stated purpose “to control mercury discharges and achieve the Mercury Water Quality Objectives in California
waters”. The policy objective and the purpose of Objective 5 are to “provide statewide consistency for objectives 1 through 4”. The objectives
are clear and concise in order to generate a reasonable range of alternatives to evaluate in the Staff Report, and to generate the necessary
findings and/or concerns. (Cal. Code Regs, tit. 23, § 3777(b)(3).) CEQA guidelines emphasize that project descriptions should not supply
extensive detail beyond that needed for evaluation and review of the environmental impact (Cal. Code Regs., tit. 14, § 15124).

Letter: ACWAL, Pg26, P2 | COMMENT | Excerpt: 182 | Type: CEQA

However, the Mercury Provisions project objectives are simply listed in the Staff Report and not discussed or explained. CEQA and the State
Water Board’s implementing regulations require an analysis of reasonable alternatives to the project and mitigation measures to avoid or
reduce any significant or potentially significant adverse environmental impacts. Cal. Code Regs., tit. 23, § 3777. Failure to include a meaningful
discussion of project objectives undercuts CEQA’s requirement to analyze reasonable alternatives.

Response: The Provisions’ project objectives were formed based on information contained in the Introduction (Chapter 1) of the Staff Report,
including but not limited to the risk that mercury and methylmercury pose to humans and wildlife, the importance of variation in beneficial uses
when considering potential for mercury ingestion, the regulatory role and authorities of the State Water Board, and the consent decree
requirement for the State Water Board (or U.S. EPA) to have a mercury policy in place by June 30, 2017 (see Section 1.2). Chapter 6 of the Staff
Report analyzes the project options and identify and explain the issues under consideration to meet the project objectives. CEQA requires an
analysis of reasonable alternatives to the project and mitigation measures. (Cal. Code Regs., tit. 23, § 3777 and tit. 14, § 15124, subd. (b)). CEQA
does not require an extended analysis of project objectives or alternatives to project objectives. (Cal. Code Regs., tit. 14, § 15124, subd. (b)).

Chapters 8 and 9 of the Staff Report contain a detailed analysis of reasonable alternatives and mitigation measures.

Letter: ACWA1, Pg26, P3 | COMMENT | Excerpt: 183 | Type: CEQA, alternatives

The SED improperly eliminates alternatives for failing to meet one of a list of five project objectives, where the project objectives are not
discussed or explained and no project purpose is identified in the project description (CEQA Guidelines 15126.6(b) [An EIR should not exclude an
alternative from detailed consideration merely because it “would impede to some degree the attainment of the project objectives.”] Although a
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lead agency may not give a project's purpose an artificially narrow definition, a lead agency may structure its EIR alternative analysis around a
reasonable definition of underlying purpose and need not study alternatives that cannot achieve that basic goal. In re Bay-Delta etc., (2008) 43
Cal. 4th 1143, 1165-66.

Response: Please see Responses to Comments ACWA1-181, and 182.

The Staff Report is required to describe a range of reasonable alternatives to the project, which would feasibly attain most of the basic
objectives of the project but would avoid or substantially lessen any of the significant effects of the project, and evaluate the comparative merits
of the alternatives. The Staff Report is not required to consider every conceivable alternative to a project. (Cal. Code Regs., tit. 14, § 15126.6,
subd. (a)). Factors that may be used to eliminate alternatives from detailed consideration in the Staff Report include failure to meet most of the
basic project objectives. (Cal. Code Regs., tit. 14, § 15126.6, subd. (c)). Chapters 8 and 9 of the Staff Report contain a detailed analysis of
reasonable alternatives and mitigation measures. Alternatives are not improperly eliminated because they are eliminated due to failing to meet
the most basic project objectives.

Letter: ACWAL, Pg26, P4 | COMMENT | Excerpt: 184 | Type: CEQA, alternatives

However, the Staff Report’s project description does not identify a project purpose. For this reason, eliminating alternatives for failing to meet
one of five project objectives — particularly where the Staff Report only lists and does not discuss the rationale behind the project objectives —
does not comply with the requirement to consider a reasonable range of alternatives.

Response: Please see Responses to Comments ACWA1-181, 182, and 183.

Letter: ACWA1, Pg27, P1 ‘ NOT COMMENT ‘ Excerpt: 185 ‘ Type: Drinking Water Discharges

4. Environmental Impacts Are Not Properly Considered or Analyzed in the Staff Report.

a) Treatment Facility Upgrades Required to Comply with Effluent Limitations Will Effect Water Supply.

As a result of planned activities and emergencies, water purveyors have discharges from their drinking water systems, such as line testing.
Planned discharges may be scheduled or unscheduled and are due to development and maintenance activities mandated by statutory
requirements under the federal Safe Drinking Water Act and the California Safe Drinking Water Act (Health and Saf. Code, division 104, part 12,
chapter 4.) Emergency discharges are due to facility failures, and catastrophic events.

Response: Comment noted. Also, Please see Response to Comment ACWA1-186, below.

Letter: ACWAL, Pg27, P2 | COMMENT | 186 | Type: drinking water discharges

Drinking water system discharges under the scope of the proposed Mercury Provisions ELs for individual non-stormwater NPDES permits
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would include both planned and emergency discharges. As discussed above and in Section 2 of the attached Technical Report, added costs to
upgrade treatment technologies to meet new ELs as low as 1 ng/L, the lack of treatment technologies to reduce discharges to meet ELs, new
listings and associated TMDLs, and the lack of realistic time schedules to comply with the new mercury program pose a significant risk of
increased compliance costs, permit violations and penalties, and citizen suit enforcement and attorneys’ fees — all of which will increase the cost
of water service.

Response: The 1 ng/L water quality objective is not recommended for waters with drinking water supply beneficial use (MUN). As stated in
Staff Report section 3.11 on page 40 that “All basin plans incorporate the maximum contaminant levels (MCLs) specified in the following
provisions of Title 22 of the California Code of Regulations to protect MUN beneficial use (Cal. Code Regs., tit. 22, § 64431). The MCL for mercury
is 0.002 mg/L [or 2 ng/L]. The Mercury Water Quality Objectives would be protective of this beneficial use, but the objectives are much more
stringent than necessary to protect this use. Therefore, the Mercury Water Quality Objectives are not recommended to replace objectives for the
MUN beneficial use.” Thus, the water purveyors are already subject to the 2 ng/L water quality objective and have been for many years.

For the 1 ng/L water quality objective, it only applies to slow moving water bodies with T-SUB beneficial use. In addition, the Staff Report in
section 6.6 on what mercury objective should be adopted to protect the T-SUB beneficial use, the Staff Report does not recommend use water
quality objective of 1 ng/L for protecting the T-SUB beneficial use.

Finally, drinking water discharges are subject to General Order No. CAG140001 STATEWIDE NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM (NPDES) PERMIT FOR DRINKING WATER SYSTEM DISCHARGES TO WATERS OF THE UNITED STATES and not subject to these provisions.

Letter: ACWAL1, Pg27, P2 ‘ COMMENT ‘ Excerpt: 187 ‘ Type: Drinking Water/ Economics

While the exemption for small disadvantaged communities will provide some protection, increased cost of service must be passed on to
ratepayers or be paid for by eliminating other programs — both of which would adversely affect water purveyors’ ability to provide clean, safe
and affordable drinking water to their customers.

Response: Please see Response to Comment ACWA1-186 above.

Letter: ACWAL, Pg27, P3 | COMMENT | Excerpt: 188 | Type: Energy /emissions

b) Treatment Facility Upgrades Such as Reverse Osmosis, Necessary to Meet 1 ng/L May Result in Significant Energy Use and Air and GHG
Emissions.

As documented in Section 2 of the Technical Report, wastewater treatment facilities with tertiary treatment may need to introduce advanced
treatment to meet the proposed 1 ng/L EL for slow-moving waterbodies designated T-SUB.

Response: Please see Responses to Comments WPA2-24, and WSPA2-46.

Letter: ACWA1, Pg27, P3 ‘ COMMENT ‘ Excerpt: 189 ‘ Type: Energy/emissions

The Staff Report does not offer examples of such treatment options to comply with the 1 ng/L standard; however, the Technical Report indicates
that RO could be used. Operation costs for this treatment would require up to twice as much power consumption as tertiary treatment alone.
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Air quality and climate change effects associated with the concomitant air and greenhouse gas emissions must be evaluated in the Staff Report
so that the public and decision makers may understand the scope of potential environmental impacts associated with adoption of the Mercury
Provisions.

Response: Please see Responses to Comments WPA2-24, and WSPA2-46.

Letter: ACWA1, Pg28, P1 ‘ COMMENT ‘ Excerpt: 190 ‘ Type: sediment controls

c) Sediment Controls to Reduce Mercury May Result in Hydromodification Impacts

The Provisions recommend water boards impose sediment controls at mine sites and for nonpoint sources in areas of elevated mercury (pp.
171-172). Sediment controls are designed to keep or reduce the amount of sediment from entering into waterbodies. The reduction of sediment
in natural stream channels can create “hungry water,” resulting in erosion and downcutting of the natural streambed. See, e.g.,
Hydromodification Management Plan: County of San Diego § 6.4.7 (Brown and Caldwell 2011). The Staff Report does not address this potential
for hydromodification effects resulting from implementation of sediment control measures as imposed by regional boards.

Response: The referenced document, Hydromodification Management Plan: County of San Diego § 6.4.7 (Brown and Caldwell 2011) says, “The
“hungry water” phenomenon occurs when the natural sediment load decreases...” Sediment from mine sites are not considered natural
sediments as well as sediments from many non-point sources such as agricultural fields or any other humanly modified landscapes.

Letter: ACWAL, Pg28, P2 | NOT COMMENT | Excerpt: 191 | Type: Greet/Ending

Il. CONCLUSION.

The water agencies appreciate this opportunity to provide comments on the proposed beneficial uses and Mercury Provisions. We support
protection of public health, and our comments are focused primarily on concerns with the Non-Tribal/Non-Subsistence provisions. We would
very much appreciate the opportunity and time to work with you and your staff to address those concerns.

Response: Comment noted.

Letter: ACWAL, Pg30, P1 | NOT COMMENT | Excerpt: 192 | Type: Greet/Ending

This technical memorandum summarizes Exponent’s comments on the State Water Resources Control Board’s (SWRCB’s) proposed “Part
2 of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California—Tribal and Subsistence Fishing
Beneficial Uses and Mercury Provisions” (Mercury Provisions), which was released for public review on January 3, 2017.

Response: Comment noted.

Letter: ACWAL, Pg30, P1 | COMMENT | Excerpt: 193 | Type: general

Our comments focus on concerns that the proposal will not produce reductions in mercury concentrations in fish because it fails to
address the primary sources of mercury to the State’s water bodies and fish. The proposal also contains a number of technical
shortcomings that should be addressed before adoption. Our comments fall into seven primary categories, summarized as follows:

Response: Please see Response to Comments WAPA2-79 and 83.
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Letter: ACWA1, Pg30,P1 | COMMENT ‘ Excerpt: 194 Type: Effluent Limits

1. Point source discharges subject to individual National Pollutant Discharge Elimination System (NPDES) permits (e.g., water treatment plants,
wastewater treatment plants, and industrial discharges) are small relative to other mercury sources. Imposing stringent numeric effluent
limitations on those sources will have little effect on mercury concentrations in fish and the environment. Stringent numeric effluent limits are
inappropriate for most point sources, and alternative implementation mechanisms should be explored and developed by the SWRCB.

Response: The Staff Report recognized that point sources such as POTWs are generally relatively minor sources of mercury to the environment
compared to other sources. However, the Staff Report, Section 6.12.2, page 143 also points out that there is a wide range of mercury removal
efficiency. There is no certainty that the mercury discharged from every discharge is insignificant, it would be appropriate to evaluate and
determine the significance of mercury discharges from all NPDES sources and the use of water column values translated from a peer reviewed
BAF is an adequate approach. It is important to ensure receiving waters attain water quality objectives. Therefore, it is appropriate to control
possible point sources including NPDES Permittees.

In addition see response to WSPA2-54 and 61

Letter: ACWA1, Pg31, P1 ‘ COMMENT Excerpt: 195 Type: Effluent Limits

2. The proposed effluent limitations for non-stormwater individual NPDES dischargers may be unattainable (especially 1 ng/L), and treatment
upgrades to meet the proposed limits will be more costly than disclosed by the SWRCB.

Response: Please see Responses to Comments ACWA1-105, 106 and 107.

Letter: ACWAL, Pg31, P1 | COMMENT | Excerpt: 196 | Type: implementation

3. The implementation program in the State’s proposed policy should be modified to focus on actions that will lead to meaningful reductions in
mercury in the state’s waters and fish.

Response: Please see Response to Comment WSPA2-79.

Letter: ACWA1, Pg31, P1 ‘ COMMENT ‘ Excerpt: 197 ‘ Type: dilution credits/mixing zones

4. The Staff Report’s position on dilution credits and mixing zones for NPDES discharges containing mercury is inconsistent with SWRCB precedential orders.
The appropriateness of mixing zones and dilution credits should be evaluated on a site-specific basis.

Response: Please see Response to ACWA1-139.

Letter: ACWAL, Pg31, P1 | COMMENT | Excerpt: 198 | Type: Objectives

5. The fish tissue objectives proposed to protect wildlife are likely to be overly conservative and should be revised to address this limitation.

Response: Water Code § 13241requires that water quality objectives be established to “ensure the reasonable protection of beneficial uses and
the prevention of nuisance”. After considering various available studies, survey, etc., the proposed fish tissue objectives are necessary to
reasonable protect the beneficial uses. Also, Please see Responses to Comments ACWA1-252, and 254.

Letter: ACWAL, Pg31, P1 | COMMENT | Excerpt: 199 | Type: Objectives
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6. The water concentration targets derived from the proposed fish tissue water quality objectives are fundamentally flawed and should not be
implemented at this time.

Response: See Responses to Comments CVCWA1-11 and CVCWA1-12. Additionally, Appendix | of the Staff Report discusses the rational for the
calculation of the water column targets, including the use of BAFs and translators. In addition site specific water column translators may be
developed to account for site specific conditions.

Letter: ACWA1, Pg31, P1 ‘ COMMENT ‘ Excerpt: 200 ‘ Type: Objectives

7. The proposed human health objectives may be too conservative.

Response: Please see Response to Comment ACWA1-251.

Letter: ACWA1, Pg31, P1 ‘ COMMENT ‘ Excerpt: 201 ‘ Type: Wetlands/Non-point sources

8. The proposed action to address dredging, wetlands, and nonpoint sources of mercury is vague and does not prescribe or prevent any specific
actions.

Response: The intent of The Provisions is to provide information to consider when Permitting Authorities are considering projects that create or
restore wetlands, especially in areas with elevated mercury concentrations. The Provisions do not create strict prescriptive regulations on
wetland development or restoration. Given this intent, The Provisions provide adequate direction.

Section 6.10.1 of the Staff Report points to The Water Boards existing regulatory authority. The Provisions do not change the Water Boards’
existing regulatory authority. Sections IV.D.5, IV.D.6, and IV.D.7 of The Provisions only affirm that The Water Boards have authority to regulate
these activities under existing law.

Letter: ACWAL, Pg31, P2 | COMMENT | Excerpt: 202 | Type: Effluent Limits

Details of these comments are included below.

1. Point source discharges subject to individual NPDES permits (e.g., water treatment plants, wastewater treatment plants, and industrial
discharges) are small relative to other mercury sources. Imposing stringent numeric effluent limitations on those sources will have little effect
on mercury concentrations in fish and the environment. Stringent numeric effluent limits are inappropriate for most point sources, and
alternative implementation mechanisms should be explored and developed by the SWRCB.

Response: The program of implementation recognizes all sources of mercury and will result in reductions of mercury in fish tissue. Unlike a
TMDL the program of implementation for a water quality standard does not have to focus on specific sources or develop duplicative programs
where they already exist. Water Code section 13242 only requires “ A description of the nature of actions which are necessary to achieve the
objectives.” The program of implementation addresses controls for controllable sources of mercury including non-point sources, mining, and
storm water controls in addition to requirements for point sources. Should waters be exceeding the new water quality objectives a TMDL would
be established that would take into account specific sources in a watershed. It is not possible to develop a detailed watershed specific
implementation program for a statewide water quality objective. In addition, the Staff Report Chapter 4 discusses in detail the potential sources
of mercury in the environment and Chapter 7 adequately describes the reasonably foreseeable methods of compliance. Where existing
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regulatory programs are in place, there is no requirement for these provisions to restate the existing regulatory authority.

It is important to recognize that the Provisions would not apply to many point sources that discharge to receiving waters for which mercury or
methylmercury TMDLs for the beneficial use or water quality objective under evaluation have been established. In addition, the Provisions have
incorporated much of what has been learned in the development of various mercury TMDLs. This body of knowledge has led, in part, to the
selection of the consumption rate (from the S.F. Bay Consumption Study), the approach to dealing with non-point sources and wetlands to name
a few. While point sources in the heavily impacted waters of the Sacramento Delta and San Francisco Bay have been found to be a minor source
during the development of the applicable TMDLs, this likely will not hold true throughout the state, especially in areas not impacted by legacy
mercury sources. The Provisions include a water column level of 12 ng/L for flowing waters and a 4 ng/L for slow moving waters. Since
approximately ninety-three percent of discharges are to flowing waterbodies (See Table N-3a in Appendix N of the Staff Report), the majority of
dischargers will need to meet the 12 ng/L as an effluent limit. Table N-6 in Appendix N shows that ninety three percent of dischargers were
meeting an effluent limit of 12 ng/L from 2009 through 2015 and Table N-7 of Appendix N shows that seventy three percent of all dischargers
were meeting an effluent limit of 4 ng/L from 2009 through 2015. Therefore, the vast majority of facilities will not need to upgrade to meet the
effluent limits contained in the Provisions and the effluent limits in the Provisions are achievable with current technologies. However, to allow
an alternative methods of implementation, the Provisions have been amended to describe where TMDLs may be appropriate to allow for
additional flexibility. See response to WSPA2-54 and 61

Letter: ACWA1, Pg31, P3 | NOT COMMENT | Excerpt: 203 | Type: Description of Reg

In Appendix N of the Mercury Provisions, SWRCB presents source analysis data for the 14 existing mercury-related TMDLs in the state;
these TMDLs are listed in Table 1.2 Only three of the mercury TMDLs for these water bodies list wastewater and industrial discharges as
sources of mercury.3 As reproduced in Figure 1, Table N-11 from Appendix N indicates that wastewater and industrial discharges
constitute 4% of methylmercury discharged to the Delta and 1.5% of total mercury discharged to San Francisco Bay. (The third TMDL, for
Calleguas Creek/Mugu Lagoon, lacks a quantitative source analysis.) Sources related to historical mining (tributaries and water body
sediments) account for 93% and 82% of mercury in the Delta and San Francisco Bay, respectively, while atmospheric deposition (direct
deposition and urban stormwater generated by mercury-laden precipitation) accounts for 15% of mercury in San Francisco Bay. Thus, data
from these two TMDLs indicate wastewater and industrial NPDES dischargers contribute little mercury to affected water bodies relative to
other sources, suggesting tight limitations on mercury from such dischargers will not result in significant reductions in environmental
mercury concentrations.

Response: Comment noted. However, the San Francisco Bay is not representative of all waters in the State. The San Francisco Bay is the
downstream receiving water from many legacy sources and is heavily impaired by mercury. This likely skews the data and in areas without
legacy mercury loading point source loading may be more significant.

Letter: ACWAL, Pg33,P1 | NOT COMMENT | Excerpt: 204 | Type: Description of Reg

Appendix N states:
From the [mercury TMDL source] estimates in Table N-11, atmospheric deposition is not a major source of mercury. In the Sacramento-San
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Joaquin Delta TMDL, municipal wastewater is more significant than atmospheric deposition. If this information is used to extrapolate relative
source contribution to the state as a whole, then for any watershed without historic [sic] gold or mercury mining, wastewater and industrial
dischargers can be a significant source of mercury.

Response: Comment noted.

Letter: ACWA1, Pg34, P1 ‘ COMMENT ‘ Excerpt: 205 ‘ Type: mercury source

However, a finding that atmospheric deposition is small does not lead directly to the conclusion that NPDES discharger contributions “can
be a significant source of mercury” —instead, the Staff Report should consider the possibility that neither source might be significant.

Response: Please see Response to Comment WSPA2-15.

Letter: ACWAL, Pg34, P1 | COMMENT | Excerpt: 206 | Type: Mercury Source

Appendix N also suggests NPDES discharges can be significant in “any watershed without historic [sic] gold or mercury mining,” but this
assertion is not supported by data or information in the Staff Report, and no evidence is provided to suggest extrapolating data from the
Delta or San Francisco Bay to the entire state is appropriate.

Response: Board staff reviewed studies on bioaccumulation factors for mercury to determine levels of mercury in water that would likely lead
to an exceedance of the mercury water quality objectives. This information was from both national and California specific data. The
bioaccumulation factors were peer reviewed by Dr. Marc W. Beutel, who concluded that the bioaccumulation factors are appropriate for
California. The bioaccumulation factors are essential for calculating the appropriate effluent limits which are 12 ng/L for flowing waters and 4
ng/L for slow moving waters. Appendix N contains data on industrial and wastewater dischargers from 2009 through 20015. This data shows
that some NPDES dischargers in California that discharge into flowing waters exceed 12 ng/L of mercury in their effluent. In addition, other
NPDES dischargers that discharge into slow moving waters exceed 4 ng/L of mercury in their effluent. The combination of bioaccumulation
factors and mercury effluent data suggest that there are several dischargers in California with levels of mercury in their effluent that may
contribute to an exceedance of the mercury water quality objectives. While NPDES dischargers may only contribute a small amount of the total
flow in some waters, other waters can be greatly impacted by these discharges. Many waters in California are effluent dominated for at least a
portion of the year and the mercury in there effluent can be very significant to the waterbody where they discharge.

Letter: ACWAL1, Pg34, P2 COMMENT ‘ Excerpt: 207 ‘ Type: Mercury Sources

In contrast to the proposal’s focus on NPDES discharges, the Staff Report indicates that historical mining, natural soils, and direct
deposition are “significant” and “major” sources of mercury.s The Staff Report notes that “the median and average mercury
concentrations in rain in California were 6 ng/L and 12 ng/L” and “the 99.8th percentile of mercury concentrations in rain in the United
States was 174 ng/L.”7,8 Thus, a significant fraction of rain samples in California would have concentrations higher than these values,
which, as discussed below, are equivalent to the proposed effluent limitations for point source discharges. The Staff Report also indicates
that “[m]ercury deposition from atmospheric emissions is thought to be the major source of mercury in some Southern California lakes
and reservoirs (U.S. EPA 2012, Tetra Tech 2008).”

Response: Please See Response to Comment WSPA2-22. In addition, both the San Francisco TMDL and the Sacramento — San Joaquin Delta
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TMDL looked at both NPDES discharges and atmospheric deposition as sources of mercury. They found that NPDES dischargers are a greater
contributor of mercury that atmospheric deposition (See Table N—11 in Appendix N).

Letter: ACWA1, Pg34, P3 ‘ COMMENT ‘ Excerpt: 208 ‘ Type: Mercury Sources

Finally, the Staff Report states, “[m]unicipal wastewater treatment plants are generally a relatively minor source of mercury to the environment
compared to other sources. Wastewater treatment plants already remove most of the mercury from the effluent.”10 Because mercury sources
attributable to NPDES dischargers are small compared to the dominant sources in the state, imposing stringent effluent limitations on NPDES
dischargers such as those proposed in the Mercury Provisions will not result in a significant reduction in water body or fish concentrations. The
Staff Report acknowledges this, noting that bioaccumulative pollutants, including mercury, are “generally very persistent in the environment,”
concluding that:

Even if all sources of the contaminants are eliminated, the contaminants are likely to remain high for decades, because either they do not
degrade or they degrade very slowly. Much of the mercury in fish today is thought to be from historic mining in the late 19th century and early
20th century. Further, current sources may not be directly regulated by the water boards (e.g., atmospheric emissions, naturally occurring in soils,
or geothermal sources).

Response: Please see Response to Comment ACWA1-92.

Letter: ACWA1, Pg35, P2 ‘ COMMENT ‘ Excerpt: 209 ‘ Type: mercury sources

In summary, the Staff Report establishes clearly that sources other than NPDES discharges are the primary sources of mercury to the
state’s water bodies and that imposing controls on NPDES discharges will have little or no effect on ambient mercury concentrations. This
information should lead the SWRCB to develop a program to address those major sources.

Response: Pleases see Responses to Comments WAPA2 —79 and 83.

Letter: ACWAL, Pg35, P3 | COMMENT | Excerpt: 210 | Type: Effluent Limits

2. The proposed effluent limitations for non-stormwater individual NPDES dischargers may be unattainable (especially 1 ng/L), and treatment
upgrades to meet the proposed limits will be more costly than disclosed by the SWRCB.

Response: The Provisions include an effluent limit of 12 ng/L for flowing waters and an effluent limit of 4 ng/L for slow moving waters. Since
approximately ninety-three percent of discharges are to flowing waterbodies, (See Table N-3a in Appendix N of the Staff Report). The majority
of dischargers will need to meet this effluent limit. Table N-6 in Appendix N shows that ninety three percent of dischargers were meeting an
effluent limit of 12 ng/L from 2009 through 2015 and Table N-7 of Appendix N shows that seventy three percent of all dischargers were meeting
an effluent limit of 4 ng/L from 2009 through 2015. Therefore, the vast majority of facilities will not need to upgrade to meet the effluent limits
contained in the Provisions and the effluent limits in the Provisions are achievable with current technologies.

With regards to the 1 ng/L effluent limitation, the staff report does point out in Chapter 7.2.9 that an effluent limit of 1 ng/L would likely only be
met through major facility upgrades to most facilities. However, Table N-8 in Appendix N does show that twenty-seven percent of all facilities,

including twenty five percent of POTWs are meeting an annual average of 1 ng/L, so not all facilities would need major upgrades to meet a 1ng/L
effluent limit. Chapter 7.2.9 also points out that since neither the T-SUB nor SUB beneficial uses have been designated to any waters an effluent
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limit would not be required by any dischargers upon adoption of the Provisions. Chapter 7.2.9 further points out that if the T-SUB or SUB
beneficial uses are designated to any slow moving waters there are a variety of options other than meeting an effluent limit of 1 ng/L. The
Water Boards may use compliance schedules, variances, site-specific objectives, or site-specific bioaccumulation factors, and dilution credits.
Therefore, it is speculative to assume that facilities will be required to implement any new, yet undeveloped treatment technologies to comply
with mercury effluent limits.

In addition, Please see Responses to Comments WSPA2-54, and 61.

Letter: ACWAL, Pg35, P3 | NOT COMMENT | Excerpt: 211 | Type: Effluent Limits

As discussed in Section 2 of the Staff Report, the proposed water quality objectives for mercury are expressed as fish tissue
concentrations. These fish tissue concentrations are “translated” into water column concentrations proposed to be used to evaluate
“reasonable potential” (RP) and to derive effluent limitations applicable to point source discharges. The water column concentrations and
their proposed applicability to various water quality objectives (WQOs) and kinds of water bodies are summarized in Table 2. (Exponent’s
evaluation of the translation procedures used to derive these water column concentrations is included in Section 6 of these comments.)

Response: Comment noted.

Letter: ACWA1, Pg37, P1 ‘ COMMENT ‘ Excerpt: 212 Type: Effluent Limits

The Staff Report asserts the proposed 12 ng/L effluent limitation “is achievable” with existing secondary treatment technology and
(possibly) a mercury source control/minimization program.i12 However, according to a recent study by HDR, typical mercury concentrations
after secondary treatment range from 3.0 to 50 ng/L in Publicly Owned Treatment Works (POTWs) and from 10 to 50 ng/L in industrial
discharges.13 The report does not examine the factors responsible for the variability in mercury concentrations in treated effluen