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SUBJECT

Review of issuance of waste discharge requirements to Trancas-PCH, LLC for discharge from a housing development in Malibu.  SWRCB/OCC File A-1420

LOCATION

The development is near the coast in Malibu in Los Angeles County.

DISCUSSION

Waste discharge requirements were issued in September 2001 by the Los Angeles Regional Water Quality Control Board (Regional Board) to a property developer in Malibu.  The development, called Trancas-PCH, LLC, was opposed by neighboring homeowners who filed a timely petition.  The petition raised numerous issues involving compliance with the California Environmental Quality Act (CEQA).  This order finds that a more fundamental issue involving CEQA compliance requires that the waste discharge requirements be voided.  The Regional Board did not have before it the negative declaration adopted for the project by the County of Los Angeles nor has the negative declaration been produced as part of the petition process.  Without the negative declaration to review, it was impossible for the Regional Board to comply with section 15096(f) of the CEQA Guidelines. 

The proposed order concludes that the waste discharge requirements, as issued, are void and that the Regional Board must be provided a proper CEQA document before it reconsiders issuing such requirements.

POLICY ISSUE

Could the Regional Board issue waste discharge requirements without in any way reviewing an approved CEQA document?
FISCAL IMPACT

The discharger may have to pay the cost of preparing a new CEQA document

RWQCB IMPACT

None..
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BY THE BOARD:


Trancas-PCH, LLC, is the developer of a tract of homes in Malibu.  The project has been proposed in somewhat different forms for well over 20 years.  Waste discharge requirements were issued in 1979 by the Los Angeles Regional Water Quality Control Board (Regional Board).  The tract that was the subject of those waste discharge requirements was subsequently divided into two parts.  Trancas now proposes to proceed with one of those two parts and the Regional Board has required them to apply for revised requirements for that portion.  Those waste discharge requirements were approved by the Regional Board at its September 19, 2001 meeting.


The Trancas Property Owners Association is a group of neighboring landowners who object to the proposed project.  They filed a timely petition for review of the approval of the waste discharge requirements on October 19, 2001.  The petition raises various issues regarding compliance with the California Environmental Quality Act.

I.  BACKGROUND


In 1979, a draft environmental impact report was prepared for tentative tract #29273
 in Malibu by the Los Angeles Department of Regional Planning.  The draft EIR was apparently circulated and reviewed and a final EIR was prepared on December 3, 1979.  However, there is no evidence in the record that the EIR was ever approved by the County.  After the property was split into two tentative tracts in 1985, the County conducted an initial study on the portion now called tentative tract #32415 and determined that a negative declaration was the appropriate environmental document for the project.  A negative declaration was prepared by the County (as evidenced by a reference in the staff findings for the approval of the tract split) but there is only circumstantial evidence that the negative declaration was approved by the proper authorities.
  In any event, the negative declaration was not provided to the Regional Board nor has it been submitted to the State Water Resources Control Board (State Board) as part of this petition review.

II.  CONTENTIONS AND FINDINGS


Contention:  Petitioners raise several contentions about the Regional Board’s failure to comply with CEQA, generally alleging that some supplemental document, either an EIR or a negative declaration, was required.


Finding:  The waste discharge requirements are fatally defective.  The various CEQA violations alleged by the Petitioners are irrelevant in light of the simple fact that the negative declaration seems not to exist.  The CEQA Guidelines, in section 15096(f), clearly state:

“Prior to reaching a decision on the project, the responsible agency must consider the environmental effects of the project as shown in the EIR or negative declaration.” 


Plainly, the Regional Board did not and could not comply with that section. 
  Without being able to review the negative declaration, the Regional Board could not possibly evaluate “the environmental effects of the project as shown in the . . . negative declaration.”  The accuracy of the environmental analysis done by the County or whether there were any changes in the project or the environment that would require further CEQA compliance could not have been considered by the Regional Board.  The law presumes the validity of the negative declaration but its contents are what the Regional Board was required to review.  Without the negative declaration, it is not possible to make the findings necessary to issue waste discharge requirements.  This order follows State Board Order WQO 2002-xxxx (Petition of Natural Resources Defense Council et al.), adopted on May 16, 2002, in which the State Board concluded that the Regional Board order could not be valid if no CEQA document was ever submitted for review.

/ / /

/ / /

/ / /

III.  ORDER


IT IS HEREBY ORDERED that the waste discharge requirements issued by the Los Angeles Regional Water Quality Control Board on September 19, 2001, to Trancas-PCH, LLC, are void and that the Regional Board can reissue such waste discharge requirements only after consideration of a valid CEQA document.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on July 18, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:





DRAFT



Maureen Marché



Clerk to the Board

�  Tentative tract No. 32415 was split off from tentative tract No. 29273 in 1985.


�  The Public Works Division of the County of Los Angeles sent a letter to the Board of Supervisors on May 6, 1985 stating that the Board had tentatively approved the split subject to the staff preparing proper findings.  The presumption that the Board of Supervisors proceeded in accordance with the law and approved the negative declaration before voting on the tract split is a strong one.


�  The CEQA finding (Finding No. 13) in the waste discharge requirements states, in its entirety:  “The County of Los Angeles adopted a Negative Declaration, in accordance with the California Environmental Quality Act (Public Resources Code Section 21000 et seq.)”  The lack of further findings regarding the Regional Board’s evaluation of the document makes clear that there is a problem.
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