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BY THE BOARD:
I. INTRODUCTION

TheNorthCoastRegionalWaterQuality ControlBoard(RegionalBoard)issued

MonitoringandReportingOrderNo. Rl 2001-19on March28, 2001.’ TheorderdirectsPacific

LumberCompanyandScotiaPacific CompanyLLC (hereinafterPacificLumberorpetitioner)to

conductspecifiedwaterqualitymonitoringin the SouthForkElk River watershedin the areaofa

proposedtimberharvestknownasthe“Hole in theHeadwaters”in HumboldtCounty. Pacific

Lumberfiled apetitionwith theStateWaterResourcesControlBoard(SWRCB)on April 25,

2001,askingtheSWRCB to rescindtheRegionalBoardorder. Pendingresolutionof the

petition,PacificLumberaskedfor an immediatestayoftheRegionalBoardorder.

TheRegionalBoardorderwassignedby the AssistantExecutiveOfficer on behalfoftheRegionalBoard’s
ExecutiveOfficer in accordancewith a delegationofauthorityfrom theRegionalBoardpursuantto WaterCode
section13223 andpage4-31.008of the WaterQuality ControlPlanfor theNorth CoastRegion(Basin Plan). Unless
otherwisenoted,all referencesto actionsoftheRegionalBoardinclude actionsoftheRegionalBoardstaff.



Following ahearingon M~y 17, 2001,theSWRCB enteredanorderdenying

PacificLumber’srequestfor astay. (SWRCB OrderWQ2001-09.) TheSWRCBconditioned

ourdenialoftherequestedstayupontheRegionalBoardnotpursuingadministrativecivil

liability for violationsoftheorderprovidedthatPacificLumberdoesnotbegintimberoperations

for TimberHarvestingPlanNo. 1-97-520hUM (hereinafterTHP 520)pendingourreviewofthe

petitiononthemerits. TheSWRCBconductedan evidentiaryhearingon themerits ofPacific

Lumber’spetitionon June25 and26,2001, andparticipatingpartieswere.alloweduntil August

24, 2001,to submitpost-hearinglegalbriefs.

As discussedbelow, theSWRCBconcludesthatprotectionofwaterqualityand

beneficialusesofwaterin theElk Riverwatershedwill requirethatPacificLumberconduct

waterqualitymonitoringandreportingthatwerenotincludedasconditionsofthe California

DepartmentofForestryandFire Protection’s(CDF) approvaloftheTHIP 520. Basedon the

evidencepresentedin thehearingsbeforetheSWRCB,however,weconcludethatthewater

qualitymonitoringrequirementsspecifiedin theRegionalBoardordershouldbemodifiedin

severalrespectspursuantto thefindings andprovisionsofthis order.2 Thebackgroundto this

proceeding,theneedfor waterqualitymonitoringin theareaof THLP 520, andthespecific

monitoringandreportingprovisionsrequiredforprotectionofwaterqualityareaddressedbelow.

II. BACKGROUND

A. CDFADprovalofPacificLumberCompany’sTHP 520

Thepresentdisputeinvolvespotentialwaterqualityimpactsof timberoperations

on landthatwasacquiredby PacificLumberCompanyin 1999asoneofseveraltransactions

2 TheSWRCB regardsthe conclusionsofthis orderto beprecedentialwith respectto the authorityof the SWRCB

andRegionalWaterQuality ControlBoardsto requirewaterqualitymonitoringandmonitoringreportsfor timber
• harvestoperationswhereappropriate.Theneedfor monitoringandreportingrequirementsthatmaybe establishedin
a specificcasewill necessarilyinvolve sitespecificconsiderationsandotherrelevantfacts.
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relatedto theagreementto preservethefamousold growthHeadwatersForestpropertyin

HumboldtCounty. Thelandis locatedin thewatershedoftheSouthForkElk River, andthearea

in whichthetimberharvestingwill occurincludesseveraltributariesto theSouthForkElk River.

Theareawasloggedpreviouslyandmostofthetreesproposedto be harvestedareapproximately

55 to 75 yearsold. (RegionalBoard28, p. 15.) An undesirablelegacyofthepreviouslogging is

thatthepropertyincludesalargenumberofsubstandardwatercoursecrossingsthatproducea

significantamountofsedimentthat enterstheSouthFork Elk River ancftributarystreams.

TIJP520includesprovisionsfor removalofsomeof thecrossingsandfor upgradingother

watercoursecrossingsto currentstandards.CDF originally approvedthetiml=erharvestingplan

for 720 acreson August24, 1998,whenthepropertyinvolvedwasownedbytheElk River

TimberCompany. (PacificLumber20.)~

TheRegionalBoardcommentson THIP 520, asoriginallyproposedby Elk River

Timber Company,recommendedacooperativestreammonitoringprogramin whichthe

monitoringprotocols,techniques,andmonitoringlocationswouldbechosenby thelandownerin

cooperationwith interestedparties. Amongtheinterestedpartiesspecifiedin theRegional

Board’sFebruary6, 1998, commentswasElk River residentKristi Wrigleywhotestifiedin

supportoftheRegionalBoardorderatthehearingbeforetheSWRCB. (RegionalBoard,p. 8.)

Theforesterwhorespondedto commentson behalfofElk River Timber Companyin 1998

agreedthatacooperativemonitoringprogramshouldbe established,statedthatthecompanyhad

beenin contactwith Ms. Wrigley, andsaidthecompanywasinvestigatingdifferentprotocols,

Citationsto exhibits in therecordaregivenby thenameor abbreviationof thepartywho submittedtheexhibit,
followedby thepagenumberor otherlocationwithin theexhibitwherethe informationis located. Citationstothe
reporter’stranscriptofthehearingonlime 25 and26,2001,areindicatedby the letters“R.T.” followedby the
beginningpageandline numberof thecitedinformation,andtheendingpageandline numberof thecited
information. Citationsto thetranscriptof theMay 17, 2001 hearingon therequestfor a stayinclude thedateof the
hearingafterthe letters“R.T.”
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equipment,andmethods.Thecompany’sresponseto commentsaskedthattheRegionalBoard

be availablefor technicalandscientificsupportandstatedthemonitoringproposalmustbe

designedwith thepremisethatit continuefor aminimumof 10 years. Thecompany’sresponse

alsostressedtheneedfor rigorousstandardsin datacollection,quality ‘control, and analysisand

useof field-testedprotocols. (PacificLumber18, pp. 9 and1 0.)~

FollowingapprovalofTHP520 asinitially proposed,theElk RiverTimber

Companysoldthepropertyto Pacific Lumberin 1999. (PacificLumber21.) PacificLumber

proposedanumberofamendmentsto THIP 520, includingAmendmentNo. 5 datedOctober5,

2000. (Pacific Lumber26.) AmendmentNo. SrevisesTHP 520 in severalrespectsincluding:

(1) changingthemethodofyardingfrom tractor/ground-basedandcableyardingto “helicopter

only” yarding;5(2) additionofoneexisting,permanentappurtenantroad;(3) changesneededto

complywith currentwatercourseprotectionprovisionsofstatelaw; (4) limitations on heavy

equipmentaccess;and(5) additionofspecifiedwinteroperationsincluding falling, helicopter

yarding,andhaulingonpermanentrockedroadsat least48 hoursafterrainfall.6 Forreasonsthat

arenot entirelyclearfrom therecord,thecooperativerelationshipamongthelandowner,nearby

residents,andtheRegionalBoardappearsto havechangedfollowing acquisitionoftheproperty

by Pacific Lumber.

RegionalBoardstaffparticipatedin thereviewofAmendmentNo. S to TI-TP 520

andrecommendedspecifiedwaterqualitymonitoringmeasures.(RegionalBoard19.) Among

“ Thecompany’ssupportfora cooperativemonitoringprojectwasconditioneduponnotbeing“precludedby
involvementin lawsuitsorgovernmentrestrictionfrom continuingtheprojectat anygiventime.” (PacificLumber
lS,p. 10.)

~ “Yarding” refersto themovementof cut treesto a landing areafromwhichthetreesareloadedona tnick.
6 Someof thechangesto THP520 specifiedinAmendmentNo. 5 were specifiedpreviouslyinAmendmentNo. 2,

butwere includedagaininAmendmentNo. 5 dueto litigation regardingCDF’spreviousapprovalofAmendment
No. 2. (PacificLumber26,p. 3.) •
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theconcernscitedby theRegionalBoardwerethelargesizeoftheplan,thegeologyandhighly

erosivesoils in thearea,dischargeof sedimentassociatedwith theremovalofa largenumberof

watercoursecrossings,theadditionofwinteroperations,andthelackofan updatedcumulative

impactsanalysissince1997 in view ofmorerecentchangesin thewatershed.7TheRegional

Boardletterdiscussed.beneficialusesoftheElk Riverwatershedthat couldbeadverselyaffected

by THP 520 (particularlycohosalmonhabitatanddomesticwatersupplies)anddiscussed

provisionsin theWaterQuality ControlPlanfortheNorthCoastRegion(BasinPlan)relevantto

theprotectionof thebeneficialusesspecifiedin theplan. (RegionalBoard 19,pp. 4 -7.) In

addition,the lettercitedprovisionsoftheForestPracticeRulesapplicableto protectionof

domesticwatersupplies. (Cal. CodeRegs.,tit. 14, § 916.10.)TheRegionalBoardletteralso

respondedto CDF’s.repliesto previousRegionalBoardrecommendationsregardingspecific

measuresneededto protectwaterquality. Theletterconcludedby statingthattheRegionalBoard

did not concurwith therecommendationto approveAmendmentNo. Sto THP 520becausethere

wasnoupdatedcumulativeimpactsassessmentfor theproject,therewasno evaluationofcurrent

watershedconditions,THP 520 hadaninadequatesurfacewatermonitoringprogram,andthere

wasnoproject-specificturbiditymonitoringorplanfor timely implementationoferosioncontrol

measuresto remedyincreasedturbidity. (RegionalBoard19, p. 13.)

TheCDF responseto thewaterqualityconcernsraisedby theRegionalBoard

indicatesthat CDF’s focusatthetime of reviewingAmendmentNo. S to THP520was on the

changesproposedin theamendment,ratherthanon reevaluatingwaterquality impactsof

THP 520 asawhole. A March5, 2001 letterfrom theCDF ReviewTeamChairpersonexplains

~ Thechangesin the.watershedcited in the RegionalBoard’sJanuary9,2001 letterto CDF includedthe filing of
four additionaltimberharvestingplansin thewatershed,theworseningof sedimentconditionsimpactingdownstream
residentssince1997,andtheidentificationof additionalsourcesof sedimentthatwerenotaddressedin theoriginal
THP. (RegionalBoard19,p. 4.)
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that anapprovedTHIP wasalready“operable”withoutthewaterqualitymonitoringbeing

proposedbytheRegionalBoard. BecauseCDF expectedthat theamendmentsto theplanunder

considerationwould reduceoverall waterquality impactsfrom whatwould havebeenexpected

underTHP 520 aspreviouslyapproved,CDF did notadopttheRegionalBoard’s

recommendationsfor increasedwaterqualitymonitoringasa conditionofapprovalofthe

amendment. (Pacific Lumber31.) CDF approvedAmendmentNo. 5 onMarch6, 2001.

(Pacific Lumber32.)

Following approvaloftheamendedTHPwithout therecommendedwaterquality

monitoringrequirements,theRegionalBoardfiled arequestdatedMarch 12, 2001,for the

SWRCBto appealCDF’s approvalpursuantto theprovisionsof PublicResourcesCodesection

4582.9. (RegionalBoard20.) TheSWRCBtookno actionon theappealrequestedbythe

RegionalBoardwithin the10-dayperiodallowedby statuteto file an appealwith CDF.

B. RegionalBoardMonitoringandReportingOrder

WaterCodesection13267authorizesRegionalWaterQualityControlBoardsto

requiremonitoringreportsfrom anypersonwho discharges,hasdischarged,is suspectedof

discharging,orwho proposesto dischargewastethat couldaffectwaterquality. OnMarch28,

2001,theAssistantExecutiveOfficeroftheRegionalBoardissuedMonitoringandReporting

ProgramOrderNo. Ri -2001-19pursuantto theRegionalBoard’sauthorityundersection13267.

TheRegionalBoardorderrequiresPacificLumberto incorporatespecifiedwater

qualitymonitoringmeasuresinto its currentlong-termtrendmonitoringprogramfor theElk

Riverprior to commencingtimberoperationspursuantto THP 520. Theorderalsorequiresthata

monitoringstationbeaddedin thelowerportionoftheSouthFork Elk Riverdrainageto monitor

for streamdischarge,temperature,suspendedsediment,andturbidity. In addition,theRegional

Boardorderrequiresestablishingnewmonitoringstationson theSouthForkElk River

6.
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immediatelyupstreamanddownstreamof THiP 520 andatthreelocationsontributariesto the

SouthFork Elk River. TheRegionalBoardorderrequiresa detailedmonitoringprogramto

developambient(pre-project)waterqualitydata,aswell as“background”waterqualitydataon a

similarstream. After determiningambientconditions,theorderrequirespetitionersto monitor

streamfiow,suspendedsediment,turbidity, andtemperatureat eachlocationandprovidereports

to theRegionalBoardpursuantto subdivision(b) ofWaterCodesection13267. Finally, the

RegionalBoardorderrequiresmonitoringfor turbidity upstreamanddownstreamof10

watercoursecrossingsites.

By letterdatedMarch28, 2001, theRegionalBoardAssistantExecutiveOfficer advised

PacificLumberthat“dueto theimpairedconditionoftheSouthForkElk River, anydischargeor

threateneddischargesfrom timberharvestactivitiesthat arenotreasonablycontrolledin the

SFERwatershedareconsideredto be quantitiesdeleteriousto t~ebeneficialusesof SEERandits

tributariesin violation oftheBasinPlanprohibitions.” Theletterwent on to explainthatthe

waterqualitymonitoringrequiredbytheRegionalBoardorderwas“neededto assurethat

dischargesfrom [THP 520] complywith BasinPlanobjectivesandprohibitions,to assurethat

dischargesdo not impederecoveryofthewatershed,andto identify andaddressdischargesof

sedimentsto receivingwatersin atimelymanner.” (RegionalBoard19.)

C. Petitionfor ReviewFiledbyPacific Lumber

Thepetitionfor reviewfiled by PacificLumberarguesonseveralgroundsthat the

RegionalBoardlacksthe legal authorityto requireadditionalwaterqualitymonitoringfor timber

operationsunderTHP 520. Thepetitionalsoclaimsthatthereis no substantialevidenceto

justify thewaterqualitymonitoringandreportingrequirementsin theRegionalBoardorderand

that thewaterqualityobjectiveswhichtheorderis intendedto enforcearetoo vagueand

uncertainto be enforced.In addition,thepetitionassertsthattheRegionalBoardorderviolates’
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theprohibitionon impairmentof contractsin thestateandfederalconstitutions,breachesthe

agreementfor purchaseoftheHeadwatersForest,singlesoutPacificLumberfor selective

prosecutioninviolation ofits right to equalprotection,andviolatesPacificLumber’srightsto

proceduralandsubstantivedueprocess.Theissuesraisedin thePacificLumberpetitionare

addressedin SectionsTil. thoughVI. below.

D. ProceedingsBeforethe SWRCB

Followingthehearingon May 17,2001,SWRCBOrderWQ 2001-09denied

Pacific Lumber’srequestfor astaybasedon thefinding thatthepetitionershadnotmettheir

burdenofprovingtheconditionsrequiredfor issuanceof astay. (OrderWQ 2001-09,p. 4,

Cal. CodeRegs.,tit.23, § 2053.) TheSWRCBconductedtheevidentiaryhearingonthemeritsof

Pacific Lumber’sPetitionon June25 and26, 2001,in accordancewith thehearingnoticedated

May 25, 2001,andtheproceduresestablishedat apre-hearingconference.In additionto Pacific

LumberandtheRegionalBoard,witnessesfrom CDF, theCaliforniaForestryAssociation,the

EnvironmentalProtectionInformationCenter(EPIC),andtheElk RiverResidentsGroup8

presentedevidenceregardingthesubjectsaddressedin theRegionalBoardorderandPacific

Lumber’spetition.9 PacificLumber,theRegionalBoard,EPIC, andtheElk RiverResidents

Groupsubmittedpost-hearingbriefs on legal and evidentiarymattersrelatedto thepetition.10 The

legaland factualissuesraisedby thepetitionareaddressedbelow.

B A group of landownersandresidentsof theElkRiver watershedparticipatedin thehearingunderthedesignationof

ElkRiverResidentsGroup.

~ TheSWRCB alsoprovidedanopportunityforpresentationofnon-evidentiarypolicy statementsby interested
personswho did notparticipatein theevidentiaryportionof thehearing.

10 Following thehearing,counselfor theElkRiver ResidentsGroupfiled arequestfor theSWRCBto takeofficial

noticeof a reportby theUniversityof CaliforniaConmiitteeonCumulativeWatershedEffectstitled “A Scientific
Basisfor thePredictionof CumulativeWatershedEffects” (datedJune2001). PacificLumberfiled a written
objectionto theElkRiver Residents’request. In this instance,augmentationof the recordto includethereportwould
requirereopeningtherecordto provideanopportunityfor otherpartiestorefuteinformationin thereport. Thereis
sufficientinformationin therecordfor theSWRCB to concludethatthereis aneedfor additionalwaterquality
[footnotecontinuednextpage]

8.
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III. AUTHORITY TO REQUIRE WATER QUALITY MONITORING

A. CaliforniaWaterCodeProvisions

Generalstatepolicy towardprotectionofwaterqualityis set forth in WaterCode

section13000whichprovidesin part:

“The Legislaturefinds anddeclaresthatthepeopleofthestatehavea
primaryinterestin theconservation,control, andutilization ofthewater
resourcesofthestate,and:thatthequalityofall watersofthestateshall
beprotectedforuseandenjoymentby thepeopleofthe state..

“TheLegislaturefurtherfinds anddeclaresthat activitiesandfactors
whichmayaffectthequalityofthewatersofthestateshallbe regulated
to attainthehighestwaterqualitywhich is reasonable,consideringall
demandsbeingmadeandto bemadeon thosewatersandthetotalvalues.
involved,beneficialanddetrimental,economicandsocial,tangibleand
intangible.”

WaterCodesection13240providesthat eachofthenineRegionalWaterQuality

ControlBoardsis to adoptawaterqualitycontrolplanfor all areaswithin theregion. Thewater

qualitycontrolplansspecifythebeneficialusesofvariouswaterbodieswithin theregionand

establishwaterqualityobjectivesto protectthosebeneficialuses. (Wat. Code§ 13241.) Water

Codesection13263 authorizestheRegionalBoardsto issuewastedischargerequirementsto

implementadoptedwaterqualitycontrolplans. WaterCodesection13267providesthata

RegionalBoardmayrequirethat anypersonwhohasdischarged,currentlydischarges,is

suspectedofdischarging,orwho proposesto dischargewasteshall furnishtechnicalor

monitoringprogramreports. TheWaterQuality ControlPlanfor theNorthCoastRegion(Basin

Plan)delegatestheauthorityto requireinformationundersection13267to theRegionalBoard

• staff. (RegionalBoardExh. C, p. 6, citing BasinPlansection4-31.008.) Informationthatis

requiredto beprovidedunderSection13267is subjectto therequirementthat“[t]he burden,

monitoring in the SouthForkElkRiver andtheadditionalinformationin theUniversityofCaliforniareportwould
notchangethatconclusion.Therefore,therequestto takeofficial noticeof thereportis denied.

9.
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includingcostsofthesereportsshallbearareasonablerelationshipto theneedfor thereportand

thebenefitsto beobtainedfrom thereports.”

In reviewingawaterqualitymonitoring andreportingorderenteredby a

RegionalWaterQualityControlBoardpursuantto section13267,theSWRCB first must

determineif thepartyto whom themonitoringorderis directedhasdischarged,is discharging,is

suspectedofdischarging,orproposesto dischargewaste. If so, theSWRCBmustthenexamine

if theburden,includingcostsof preparingtherequiredmonitoringreports,bearsareasonable

relationshipto theneedfor thereportandthebenefitsto beobtained. If theSWRCBdetermines

that theRegionalBoardorderis inappropriatein somerespect,it mayremandtheactionto the

• RegionalBoard,referthematterto anotherstateagencywith jurisdiction,or takeappropriate

• • actionitself. In reviewingawaterqualitymonitoringandreportingorderofaRegionalBoard,

theSWRCBis vestedwith all thepowersoftheRegionalBoardunderDivision 7 oftheWater

Code. (Wat.Code§ 13320(c).)

ThePacificLumberpetitionarguesatsomelengththat “[t]o theextentthe

[RegionalBoard] orderis directedatexistingconditionson thelandscapenotrelatedto timber

harvestingto beconductedpursuantto THP 520,the Orderis anunprecedentedattemptby the

RegionalBoardto fuftherregulatelandowners”in excessofstatutoryauthority. (Pacific Lumber

Petition,pp. 26-29.) Theshortanswerto PacificLumber’sconcernis thatneithertheRegional

Boardorder,northis order, is directedatregulatingexistingconditionson thelandscapenot

relatedto timberharvestingandotheractivitiesproposedin THP 520. Bothordersaddressthe

fact thatPacificLumber’sproposedtimberharvestingin theSouthForkElk River watershed

will resultin dischargesofsedimentto awatercoursethat is alreadyclassifiedasbeingadversely

impactedby sediment.This orderupholdstheauthorityoftheRegionalBoardto issuewater

qualitymonitoringandreportingorders,but revisestherequirementsof OrderNo.R1-2001-19

10.



basedonourreviewoftheevidentiaryrecord. In theabsenceof THP 520,neithertheRegional

Board’sorder,northerevisedrequirementsestablishedin this order,would applyto Pacific

Lumber’spassiveownershipof land.’1

B. TheZ’berg-NeiedlvForestPracticeAct

1. TheForestPracticeAct andRelatedRegulationsDo Not PreventIssuanceofaWater

QualityMonitoring andReportingOrder

TheZ’berg-NejedlyForestPracticeAct wasintendedto createacomprehensive

systemfor regulationanduseoftimberlandsthatpromotessustainedproductivityoftimberlands

andgivesconsiderationto variousothervaluesincluding recreation,wildlife, grazing,fisheries,

economicvitality, employment,andaestheticenjoyment. (Pub.ResourcesCode§ 4513.)

Althoughtheactprovidesfor regulationofmostaspectsoftimberoperationsby CDF andthe

BoardofForestry,PublicResourcesCodesection4514expresslyprovides:

“No provisionof this chapteroranyruling, requirement,orpolicy ofthe
boardis a limitation on anyofthefollowing:

(a) Onthepowerofanycity orcountyorcity andcountyto declare,
prohibit, andabatenuisances.

(b) OnthepoweroftheAttorneyGeneralattherequestoftheboard,or
uponhisownmotion, to bring anactionin thenameofthepeopleof
theStateofCaliforniato enjoin anypollutionornuisance.

(c) Onthepowerof anystateagencyin the enforcementor
administrationof anyprovisionof law whichit is specifically
authorizedto enforceor administer.

(d) Ontheright ofanypersonto maintainat anytime anyappropriate
actionfor reliefagainstanyprivatenuisanceasdefinedin Part3
(commencingwith Section3479)ofDivision 4 oftheCivil Codeor
for anyotherprivaterelief.”

Becausethewaterqualitymonitoringrequiredunderthis orderis dueto potentialadversewaterqualityimpactsof
Pacific Lumber’sproposedtimberoperations,this orderneednotaddressthesubjectof waterqualitymonitoring
whereadversewaterquality impactsareduesolelyto activitiesof apreviouspropertyowner.
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As discussedabove,WaterCodesection13267authorizesRegionalWater

Quality ControlBoardsto requireanypersonwho is dischargingor whoproposesto discharge

wastesto submitwaterqualitymonitoringreports.PublicResourcesCodesection4514provides

thattheForestPracticeAct doesnot limit thepowerofanystateagencyto enforceoradminister

anyprovisionof law that it is specificallyauthorizedto enforceor administer.Thus, the

RegionalBoard’sauthorityto requirewaterqualitymonitoringreportsis notreduceddueto the

regulatoryrolesoftheBoardofForestryandCDF overtimber operations.12

With respectto regulationof dischargesaffectingwaterquality, Public

ResourcesCodesection4514.3provides:

“(a) Timber operationsconductedpursuantto this chapterareexempt
from thewastedischargerequirementsof article4 (commencing
with Section13260)ofDivision 4 oftheWaterCode;providedthat
thereis acertificationby the federalEnvironmentalProtection
Agencythattheprovisionsofthis chapterconstitutebest
managementpracticesfor silviculture pursuantto Section208 ofthe
FederalWaterPollutionControlAct.

“(b) The exemptioncontainedin subdivision(a) shallnotapplywhen
anyofthefollowing occurs:

(1) Theboardrequestsissuanceofwastedischargerequirements.

(2) Therehasbeenafinding bythe StateWaterResourcesControl
Boardthattheboardhasfailedto maintainawaterquality
regulatoryprocessconsistentwith thecertificationunder
subdivision(a).

(3) After monitoringthewaterquality impactsfrom timber
operationsconductedin compliancewith thischapter,therehas
beenafindingbytheStateWaterResourcesControlBoardthat
compliancewith bestmanagementpracticeswould resultin less
waterqualityprotectionthanrequiredin waterqualitycontrol
plansapprovedpursuantto Section13245of theWaterCode.”

12 Prior to thecurrentdispute,PacificLumberacknowledgedthat theRegionalBoard“is thestateagencycharged

with theresponsibilityto ensurecompliancewith thePorter-CologneWaterQuality ControlAct andcorresponding
stateandfederallaws andregulation.” (RegionalBoard’38,p. 1.)

12.



(7) 0

Thepotentialstatutoryexemptionoftimberoperationsfrom complyingwith the

WaterCodeprovisionsgoverningissuanceofwastedischargerequirementsdoesnotcurrently

applybecausetheU.S. EnvironmentalProtectionAgency(U.S. EPA) hasnot certifiedthat

California’s ForestPracticeRulesconstitutebestmanagementpractices. (RegionalBoard34.)

To thecontrary,in a letterto theSWRCBdatedJune20, 2001,theDirectoroftheWaterDivision

ofU.S. EPARegion9 statesthatU.S. EPAhasbeenconcernedaboutthe lackofmonitoring

associatedwith timberharvestingfor manyyearsandthat the lackofadequatemonitoringand

assessmentis onereasonthatU.S.EPAhasnotcertifiedtheForestPracticeRulesasbest

managementpractices. TheRegionalBoardorderpresentlyatissueis limited to requiring

variouswaterqualitymonitoringandreporting. However,if futureinformationand

circumstancesestablishaneedforissuanceofwastedischargerequirements,PublicResources

Codesection4514.3wouldnot precludeissuanceofthoserequirements.13

In addition,subdivision(b)(3)ofsection4514.3expresslyrecognizesthat

informationobtainedthroughwaterqualitymonitoringoftimber operationsmayberelevantto

determiningfuturewaterqualityprotectionactionsthat maybetakenby theSWRCB. Thus,

section4514.3cannotreasonablybe interpretedto precludethetypeofwaterqualitymonitoring

requiredby theRegionalBoardor this order.

2. The 1988ManagementAgencyAgreementAmongtheSWRCB, CDF, andthe
BoardofForestryDoesNot ProhibitIssuanceofaWaterQuality Monitoringand
ReportingOrder

13 PacificLumberarguesthat theRegionalBoardorderatissueis, in effect, awastedischargerequirementand

therefore,precludedby PublicResourcesCodesection4514.3 (PacificLumberPetition,pp:17 and18.) Our
responseto this is twofold. First,a monitoringandreportingorderunderWaterCodesection13267 is nota waste
disc requirement.Simplyrequiringinformationto beprovidedaboutwaterquality is clearlydifferentthan
establishingtherequirementsthatgoverndischargesofwasteunderWaterCodesection 13263. Second,asdiscussed
above,therestrictionon issuanceof wastedischargerequirementsfor timberharvestplanswould come,intoplay only
if U.S. EPAhadcertifiedtheForestPracticeRulesasconstitutingBestManagementPractices,whichit hasnot.

13.
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Basedon theassertionthattheRegionalBoardorder is awastedischarge

requirement,PacificLumberarguesthattheRegionalBoardorderis contraryto therequirements

• ofthe 1988ManagementAgencyAgreementamongtheSWRCB,CDF, andtheBoardof

Forestry. TheagreementstatesthattheForestPracticeRules,theprocessbywhich thoserules

arepromulgatedandimplemented,andtheprovisionsoftheagreementitselfconstituteawater

qualitymanagementplanfor controlofnon-pointsourcepollution from timberoperationson

nonfederallands. (RegionalBoard32, p. 5.) PacificLumberciteslanguagefrom theagreement

that, “uponEPAapproval”ofthespecifiedwaterqualitymanagementplan,theSWRCBagrees

to directRegionalBoardsto ceaseissuanceofwasterdischargerequirementsfor timber

operationsonnonfederallands,exceptasprovidedin PublicResourcesCodesection4514.3.

(RegionalBoard32,pp. 4 and5.)

In view ofthefact thatU.S. EPAhasnot certifiedtheForestPracticesRulesand

relatedproceduresasbestmanagementpractices,thepotentiallimitations in theManagement

AgencyAgreementconcerningissuanceofwastedischargerequirementsdo not apply.

Moreover,it bearsrepeatingthat awaterqualitymonitoringandreportingorderissuedpursuant

to WaterCodesection13267is not awastedischargerequirementandis not subjectto potential

restrictionsregardingissuanceofwastedischargerequirements.’4With theexceptionofthe

provisionregardingissuanceofwastedischargerequirements,theManagementAgency

Agreementexpresslyprovidesthat:

“Nothinghereinshallbeconstruedin anywayaslimiting the legal
authorityor responsibilityoftheWaterBoardorRegionalBoardsin

~ PacificLumberalsoassertsthattheRegionalBoardorderisimproperbecause,underWaterCodesection

13267(a),onlya RegionalBoard,not its ExecutiveOfficer, is authorizedto imposewastedischargerequirements.
Thereis no suchrestriction,however,on issuanceof monitoringandreportingorders. In this instance,theBasinPlan
specificallydelegatestheRegionalBoard’sauthorityunderWaterCodesection13267(b)toits staff.

14.
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carryingout theirmandatesfor controlof pollutionandprotectionofthe
quality andbeneficialusesoftheState’swaters.”

In viewoftheexpresslanguagethattheagreementdoesnot limit theauthorityof

theSWRCBorRegionalBoards,theManagementAgencyAgreementcannotreasonablybe

construedasalimitation on theboards’statutoryauthorityto requirewaterqualitymonitoring

andreportingpursuantto WaterCodesection13267.15

C. GovernmentCodeSection51115.5DoesNot ExemptTimberOperationsFrom FilingWater
Quality MonitoringReports

Subdivision(a) ofGovernmentCodesection51115.5Providesthat timber

operationswithin atimberproductionzonepursuantto theForestPracticeAct shallnotconstitute

apublic orprivatenuisance.PacificLumberarguesthat section51115.5(a)“operatesto barthe

RegionalBoardfrom issuingtheOrder,asit is designedto abateallegedpublicnuisance.”

(PacificLumberPetition,p. 20.) Onceagain,Pacific Lumber’sargumentis basedon construing

theRegionalBoardorderto besomethingthatit is not. A waterqualitymonitoringandreporting

orderis not anuisanceabatementactioni~ior is. it premiseduponanassumptionthat anuisance

exists. Rather,it is simply ameansofobtaininginformationaboutwaterquality in instances

whereapersonorentityhasdischargedwaste,currentlydischargeswaste,is suspectedof

dischargingwaste,orproposesactionsthat will resultin adischarge.

PacificLumberrecognizesthat, undersubdivision(b) of GovernmentCode

section51115.5,thelimitation on nuisanceliability establishedin section51115.5(a)doesnot

apply“to anytimberoperationwhich (1) endangerspublicheathorpublic safetyor (2)prohibits

the freepassageor useof anynavigablelake,river, bay,stream,canal,orbasinoranypublic

15 Theattachmentsto theManagementAgencyAgreementidentify numeroussubjectsthatthesignatoriesagreed

would needfurtherevaluationanddevelopment.Thosesubjectsinclude“evaluationof cumulativewatershed
effects” anddeterminationof appropriateproceduresto provide for cooperativemonitoringstudies. (See
AttachmentsA, F, andH). Thus,theManagementAgencyAgreementrecognizestheneedfor monitoringand
evaluationof cumulativeeffectsof timberoperations.
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park,street,orhighway.” (Pacific LumberPetition,p. 21.) Waterqualitymonitoringinformation

obtainedpursuantto WaterCodesection13267mayverywell establishif awastedischarge

presentsadangerto public healthor safety. If so, theexemptionfrom nuisanceliability under

section51115.5(a)wouldnot apply. However,if section51115.5wereinterpretedasprecluding

issuanceofawaterqualitymonitoringorderasassertedby Pacific Lumber,it maybe impossible

to obtaintheinformationneededto determineif thenuisanceliability exemptionapplies.

Similarly, in theabsenceofmonitoring,it maybe impossibleto determineif atimberoperationis

beingcarriedout in accordancewith theprovisionsoftheForestPracticeAct (includingthe

conditionsofan approvedtimberharvestingplan) that giverise to theexemptionfromnuisance

liability.

Undercertainspecifiedconditions,GovernmentCodesection51115.5(a)

eliminatesa legal remedyfor public orprivatenuisancethatmight otherwisebe availableto

personschallengingtimber operations.Thestatutedoesnotrestricttheseparateandindependent

statutoryauthorityoftheRegionalBoardand theSWRCBto requirewaterqualitymonitoring

andreportinginformationpursuantto WaterCodesection13267.

D. ConclusionsRegardingAuthorityto ReciuireWaterQualityMonitoring

WaterCodesection13267authorizestheRegionalBoardto requirePacific

Lumberto furnishwaterqualitymonitoringreportsin orderto investigateeffectsonwaterquality

associatedwith thedischargeandproposeddischargeofsedimentandotherwastedueto timber

operationsandrelatedtactivitiesunderTHP 520. Theauthorityto requirewaterquality

monitoringreportsundersection13267 is not restrictedby theForestPracticeAct or by

GovernmentCodesection51115.5. In response,to apetitionfor reviewofaRegionalBoard

water qualitymonitoring order,theSWRCBexaminesif theburdenofthe orderbearsa

reasonablerelationshipto theneedfor the informationandthebenefitsto be obtained.Basedon

16.
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its review,theSWRCBmaytakeanumberofactionsincludingdenialofthepetition, remanding

thematterto theRegionalBoard,orenteringanorderoftheSWRCBaddressingthesubjectsof

theRegionalBoardorder. (Wat.Code§ 13320(c).)

IV. NEEDFOR WATER QUALITY MONITORING

A. TheElk River IsPresentlyListed asImpairedfor Sediment(CleanWaterAct ~303(d)

)

In 1997,theRegionalBoardclassifiedtheElk River asanimpairedwaterbody

dueto excesssedimel)tpursuantto theprovisionsof section303(d)ofthefederalCleanWater

Act. (R.T. 35:23-36:3;RegionalBoard37,p. 4.) Adverseeffectsofexcesssedimentidentified

bytheRegionalBoardincludeimpairedirrigationwaterquality, impairedwaterqualityof

domesticwatersupplies,impairedspawninghabitatfor anadromousfish, andtheincreased

frequencyanddepthofflooding dueto sediment.Thesourcesofthe excesssedimentidentified

underthesection303(d)listing includesilviculture, loggingroadconstructionandmaintenance,

removalofriparianvegetation,streambankmodificationanddestabilization,anderosionand

siltation.’6 By letterdatedMarch2, 1998,CDF advisedlandownersin theElk Riverwatershed

that CDFalsodeemedtheElk Riverto be“significantly adverselyimpacteddueto sediment.”

(EPIC Exh. G.) By letterdatedJanuary21, 1999,CDF advisedPacificLumberthat CDF was

concernedthatresidentsin theElk Riverwatershedwere“experiencinganincreasedrateof

flooding andsedimentationthatcorrespondswith thecurrentcycle of logging.” (EPICExh. A4.)

B. PastWaterQuality/ErosionProblemsinNorthForkElk River

PacificLumberhasconductedextensivetimberoperationsin recentyearsin the

NorthForkElk Riverwatershed.Evidenceconcerningeventsin theNorthFork watershedis

relevantto evaluatingtheneedfor waterqualitymonitoringin theadjoiningwatershedofthe

16 See1998 California 303(d)List andTMDL Priority Schedule,availableat

http:/www.swrcb.ca.gov/rwqcbl/programjnformation/tmdl/impairedwaterbodies.litn,J.
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SouthForkElk River. TheRegionalBoardpresentedevidenceconcerningthedegradationofthe

NorthForkElk Riverwatershedandits tributariesdueto thedischargeofearthenmaterialand

organicdebrisfrom PacificLumber’stimberoperations.(e.g.R.T. 32:15-33:2.) In the10 years

precedingtheclassificationoftheElk Riverasan impairedwaterbody, PacificLumber

conductedtimberoperationson approximately38 percentoftheNorthFork Elk Riverwatershed

atan averagerateofapproximately504 acresperyear. Thatrepresentedapproximatelya

700percentincreaseover the72 acresperyearof timberharvestedin thewatershedduringthe

previousdecade. (R.T. 5/17/01,3 1:17-32:4.)Following theincreasedrateoftimberharvests,

severallargelandslidesoccurredwithin thewatQrshed.

PacificLumbersubmittedevidencethat above-averageprecipitationcontributed

to theincreasein landslides. (PacificLumber65,p. 30.) While precipitationundoubtedlycan

influencelandslides,therecordshowsacorrelationbetweenlandslidesandareasthatwere

recentlylogged. TheareaoftheNorthFork Elk Riverwatershedis approximately14,400acres.

(RegionalBoardExh. A, p. 2.) Evidencefrom PacificLumbershowsthat 2,616acreswere

loggedfrom 1994 to 1997. Ofthe43 landslidesthat occurredfrom 1994 to 1997,24 occurredon

areasharvestedduringthatperiod. (Pacific Lumber43, pp. 18, Table1 andp. 33.)17 Thus,

althoughlessthan20 percentofthewatershedwasloggedduring the 1994-1997period,Pacific

Lumber’sreportshowsthat approximately55 percentofthe landslidesin thatperiodoccurredin

recentlyloggedareas. Thelandslidescausedincreasedsedimentin theriver andadversely

impactedrecreation,fish habitat,domesticwatersupplies,andagriculturalwatersupplies.

(R.T. 5/17/01,31:17-32:15.)Twelvehomesin theNorthFork Elk River watershedthat

17 The reporton sedimentsourcesandreductionpreparedfor PacificLumberalso showsthat,during theperiodfrom

1994to 1997, thetimberharvestratewas morethan doubletheratefor five previousperiodssince 1954,andtherate
of landslidesperyearincreasedby morethan300 percent.(PacificLumber43,p. 18, Table1, “Landmanagement
andlandslideratesfor six photoperiods,North ForkElkRiver.”)
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previouslyobtainedwaterfor domesticusefrom theriver arenowdependentuponwatertrucked

in from othersources.(R.T. 5/17/01,32:16-32:22.)

RegionalBoardCleanupandAbatementOrderNo. 98-100addressesin detail the

adverseimpactsuponwatercoursesin theNorthForkElk Riverwatershedfrom timberoperations

conductedbyPacificLumber. OrderNo. 98-100citesthereportsfrom residentsof significant

deteriorationofwaterqualityin waterusedfor domesticpurposessince1993dueto increased

sedimentation.Theordernotesthat CDF identified51 violationsofthe CaliforniaForestPractice

Rulesfor timberharvestoperationswithin theNorthForkElk Riverwatershedbythespecified

dischargers.’8Theorderalsostatesthat theconditionscitedby CDF causedviolations or

threatenedviolationsofthewastedischargeprohibitionsoftheBasinPlan. (RegionalBoard37.)

Theproblemsin theNorthForkElk Riverwatershedreferredto bytheRegional

Boardareconsistentwith testimonypresentedby theElk RiverResidentsGroup andwith

statementsin lettersto theRegionalBoardfrom otherElk Riverpropertyownersandresidents.

(RegionalBoardExh. A, p. 5.) A long-timeresident,who ownspropertyon theNorthFork Elk

Riverand attheconfluenceoftheNorthand SouthForksofElk River, testifiedaboutchanges

thatoccurredin NorthFork Elk Riverin the 1990sfollowing large-scaleloggingin thewatershed

by PacificLumber. Theproblemsincludeddeteriorationofwaterquality andincreasedflooding

dueto sedimentation.Reachesoftheriver thatoncecontaineddeeprock-filled poolsnow are

filled with mud,andportionsofherorchardarefloodedwith mud. As onewho previously

~ CleanupandAbatementOrderNo. 98-100was issuedto ScotiaPacificHolding CompanyandPacificLumber

Company,bothof whomwereidentifiedas dischargersandorderedto takecorrectiveabatementactions. Thetimber
operatoridentifiedin the orderis PacificLumber. Pacific Lumber’spetitionfor reviewof OrderNo. 98-100was
dismissedpursuantto a stipulatedagreementwith theRegionalBoardthatprovidesPacific Lumber’scompliance
with OrderNo. 98-100doesnotconstituteanadmissionof liability or responsibilityfor circumstancesor events
giving riseto theorder. (RegionalBoard38.)
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waded,swam,fished,anddrankthewateroftheElk River, theresidenttestifiedto her

disappointmentin thedeterioratingwaterqualityin recentyears. (R.T. 5/17/01, 79:12-84:6.)

A secondlong-timeresidenttestifiedthat eventhoughindividualtimber

harvestingplanshavebeensaidto have“no significanteffects,” thecumulativ~effectsofmany

separatetimberharvestshavebeenvery significant. ‘WhenElk Riverresidentscontactedpublic

agenciesregardingdeteriorationofthestream,theywererepeatedlyaskedfor data,

measurements,andpicturesofconditionsbeforethedeteriorationoccurred.Havingnot

anticipatedwhatoccurred,theresidentsdid nothavetherequested“baseline”information. Based

on thatexperience,thewitnessstressedtheneedforwaterqualitymonitoring. Thewitness

confirmedthetestimonyofhisneighborregardingdeteriorationoftheNorthForkElk Riverand

expressedconcernthatthesamethingcouldhappenon the SouthFork. (R.T. 5/17/01,84:13-

88:6.) 19

Despitethe evidenceofdamageto theNorthForkElk Riverdueto pasttimber

operations,Pacific Lumber’sprimarywitnesstestified“we don’t agreethatbadthingshave

happenedin theNorthFork.” (IR.T. 118:3-18:9.)Thewitnessthenwent on to saythattherehave

beennumerouschangesin thewaythatPacificLumberhasmanagedits landsso“[t]he future

will look different forus.” (R.T. 118:9-118:11.)PacificLumberandCDFpresentedtestimony

regardingtheimprovedpracticesthat areto applyunderTHP 520 ascomparedto whatwasdone

in theNorthFork Elk Riverwatershed.If fully implemented,theimprovementsshouldreduce

someoftheproblemscausedbyprevioustimberoperations.Nevertheless,the damageto

‘~ The witnessalsotestifiedthat the increasedsedimentin theElkRiver hasburiedclambedsat themouthof the
river underafoot of sediment.Thewitnesssummedup theadversechangeshehasexperiencedasa long-time
residentalongtheNorthForkElk Riveras follows: “We havelost our water,our domesticwater,ouragriculture
water. Ourkidshavelosttheir fishing. Thekidshavelosttheir swimmingholes. All. of theseThingsareof value.
Theyinvolve thebeneficialuseofwater.” (R.T. 5/17/01,87:12-87:23.).
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beneficialuses.ofwaterdueto timberoperationsin theadjoiningwatershedprovidesevidenceof

theneedfor additionalwaterqualitymonitoringoftimberoperationsin theSouthFork ElkRiver

watershed.Despiterecentchangesin timberharvestingmethods,thefactthat PacificLumberhas

receivednumerouscitationsfor violationsofForestPracticesRulesprovidesanadditionalreason

for waterqualitymonitoring.

C. PotentialWaterQuality ImpactsofTimber Operationsin SouthForkElk RiverWatershed

PacificLumberhassubmittedtimberharvestingplansfor approximately1600

acresoftheapproximately13,100acresin theSouthForkElk Riverwatershed.TH.P 520 covers

720acresof secondgrowthtimber surroundedbyHeadwatersForestI~eserveboundarythatwas

establishedin 1999. (RegionalBoardExh. A.) TheareacoveredbyTIP 520 containsseveral

tributariesto theSouthFork ElkRiver, andthesoils in theplanareaarehighly erosive.

(R.T. 5/17/01,34:17-34:23;RegionalBoard6.)

CDFpresentedtestimonythatthe changesincorporatedinto THP 520 asamended

shouldreduceadversewaterqualityeffectsofthetimberoperationsfrom whatwouldbeexpected

undertheplanasoriginallyproposed.Thebeneficialchangesincludetheshift to helicopter

yardingmentionedpreviouslyandincreasedstreamprotection.zonesin which loggingwouldnot

occurwithin 100 feetofClassII watercourses.(R.T. 173:2-173:13;174:15-174:23.)

In additionto thepotentialfor erosionandsedimentfrom cuttingtreesand

moving logs,theareaofTH7P 520 containsnumerousold substandardwatercoursecrossings.

PacificLumberpresentedtestimonyattheMay 17, 2001 hearingthatit “no longerneededto use

theroadsystem”but thatPacificLumberhad“voluntarily agreed”to repair68 watercourse

crossings.(R.T. 5/17/01,17:3-17:9.) Subsequenttestimonyclarified that,ofthe 56 watercourse

crossingsthatPacificLumber’sconsultantstudiedfor sedimentproblems,15 crossingsareto be•

completelyremoved,33 roadcrossingson themain roadswill beupgradedandimprovedto
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currentstandards,and8 othercrossingswill requireminor work. (R.T. 397:1-398:21.)Although

the evidenceon theprecisenumbersofwatercoursecrossingsto be removed,replaced,or

repairedremainsunclear,thetestimonyindicatesthatat least33 ofthecrossingsareto be

replacedor repairedand“maintainedaspartof [PacificLumber’s]managementroadsfor that

area.” (R.T. 397:22-398:12.)

Testimonyfrom severalwituessessupportstheconclusionthat, in the long term,

therepair,replacement,orremovalofsubstandardwatercoursecrossingsshouldsubstantially

reducethetotal amountofsedimentdischargedto thestream.However,bothPacificLumberand

CDF recognizethattheproposedrepairor replacementofsubstandardwatercoursecrossingscan

resultin at leastashort-termincreasein sedimentdischargeto the stream,particularlyduringthe

first winterafterthework is done. (PacificLumber67,pp. 8 and 11.) Testimonyfrom the

RegionalBoardhighlightedthefact that, in manyinstances,PacificLumber’swatercourse

crossingplansdo not involve decommissioningof existingcrossingsandroads.Rather,in many

instances,thecrossingswill beputbackin andmaycontinueto causeerosionproblemsin the

future. (R.T. 477:12-479:3.)

TheRegionalBoardalsopresentedtestimonyfrom aregisteredprofessional

foresterwith extensiveexperiencein streamrestorationprojectsabouthis concernthatTIP 520

proposedextensiveworkwithin severalchannelsusingheavyequipmentfor removalor

replacementof 68 watercoursecrossingsduringasinglesummer.20He testifiedthatremovingor

20 Thestatementof qualificationsfor David GrahamHopestatesthatthewitnessis a“RegisteredProfessional

Foresteranda CertifiedErosionAnd SedimentControlSpecialistwith almost30 yearsin evaluatingtimberharvest
activity throughoutthestate.” Basedonhis concernthatevengoodwatercoursecrossingrepairprojectscanproduce
increasedsediment,thewitnessreconimendedthatthe large-scalecrossingrepairwork proposedin THP 520should
bephasedin. (RegionalBoardExh. H, p. 4.) Bothtie RegionalBoardorderandthemodifiedmonitoring
requirementsestablishedin this order arelimited to requiringwaterqualitymonitoringandreportingpursuantto
WaterCodesection13267,ratherthanregulationof otheraspectsof theTHP. Themonitoringmeasuresrequired
underthis order,however,shouldhelp identifyanyproblemsthatoccurandallowfor rapidcorrective.actions.
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replacingsomanycrossingswasneitheracommonnoraroutinematter,andthattheprojecthas

thepotentialto deliversignificantamountsofsedimentinto nearbywatercourses.Thewitness

stressedtheimportanceofhavingan adequatemonitoringandmaintenanceplanfor erosion

controlprojects,particularlya large-scaleprojectin closeproximity to an anadromousfishery.

Thewitnesstestifiedthat eventhebestprojectsperformedto thehigheststandardsrequire

maintenanceto be successful.Hewent on to explainthatpropermonitoringcanleadto arapid

responsebyhandcrewsin thecaseofremotesiteswith a lackofwinteraccessfor heavy

equipment. A rapidresponseallows for critical repairsbeforeaprojectunravelsto a levelof

completefailure. Thewitnesstestifiedthat monitoringis. apreventativemeasureandaminimum

meansof ensuringthesuccessof erosioncontrolprojects. (RegionalBoardExh. H, pp. 1-4.) He

concludedthatthewatercoursecrossingworkproposedby PacificLumberhasthe“potential to

deliver largequantitiesofsedimentto theSouthForkElk River” andthat“water quality

monitoringis vital for earlydetectionofproblemsandquick implementationofanyneeded

correctiveaction.” (RegionalBoardExh. H, p. 4.)

As discussedin SectionIV. A. above,theE)k Riverwatershedis already

classifiedasbeingimpairedfor sediment.TherecordbeforetheSWRCBestablishesthat the

mostsignificantwaterqualityimpactsofTIP 520 concernthepotentialincreasein sedimentdue

to timberoperations.TheBasinPlanidentifiesnumerousbeneficialusesfor theElk River

watershed.ThebeneficialusestheRegionalBoardbelievescouldbeparticularlyaffecteddueto

increasedsedimentin theSouthForkElk Riveraredomesticandagriculturalwatersuppliesfor

approximatelyeightresidentsadjacentto thestream;coldwaterfisheryhabitat(including

spawninghabitat)for cohosalmon,chinooksalmonsteelhead,andcutthroattrout; and

recreationaluses. (RegionalBoardExh. A, p, 4.)
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Excesssedimentaffectsdomesticwatersuppliesbymakingthewater

undrinkable. Excesssedimentcanalsoincrease~hemaintenanceneededto keepdomesticand

agriculturalwatersystemsin operablecondition. (RegionalBoard2, pp.1-3;EPIC Exh. E,

pp. 2-5.) Fishcanbeadverselyaffectedby excesssedimentandturbidity in thefollowing ways:

(1) Pool habitatcanbe filled in andlostby sediment. (R.T. 352:8-352:10.)

(2) Gravelareasthatbecomeembeddedin excesssedimentcanadverselyaffect

spawning.(RegionalBoard31, pp. 3 and6.)

(3) Sedimentcanburysalmonideggsandemergentfry. (R.T. 352:10-352:113.)

(4) Theability of fish to foragefor food is reduceddueto increasedturbidity.

(RegionalBoard33, p. 1.)

Potentialadverseeffectson fish in theSouthForkElk River areparticularly

importantdueto thefact thatcohosalmon,chinooksalmon,andsteelheadtroutin that areaare

listed asthreatenedspeciespursuantto thefederalEndangeredSpeciesAct. (See62 Fed.Reg.

24588-24609;64 Fed.Reg. 50394-50415;65 Fed.Reg.36074-36094.)A fisherybiologistfrom

HumboldtStateUniversitytestifiedthatchronicturbidity is probablythemostimportantvariable

affectingsalmonidson theWestCoast. (R.T. 62:10-62:22.)Thebiologist’swritten testimony

explainedthatchronicincreasedturbiditydecreasesthefeedingability ofjuvenilesalmonidsand

thatturbiditymonitoringis ideally suitedfor identifying potentialimpactsof ongoingtimber

operationson waterqualityandsalmonidhabitat. In contrastto turbidity monitoring,monitoring

ofotherstreamcharacteristicsmaynotregisterimpactsto thestream.untilaftertimber operations

havealreadyimpairedbeneficialuses. Thewituessalsotestifiedthatturbiditymonitoring

stationsareneededimmediatelyupstreamanddownstreamofTIP 520. Informationfrom the

monitoringstationlocatedbelowtheconfluenceoftheNorthFork andSouthForkofElk River

will notallow for distinguishingbetweensedimentfrom timberoperationsin thetwowatersheds.
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(RegionalBoardExh. G, pp. 1~3.)21 In additionto thefisherybiologist’s testimony,theRegional

Boardsubmittedseveralstudiesaddressingtheadverseeffectsofturbidity on salmonids.

(RegionalBoard43, 44, 45, 46, and47.)

D. MonitoringRequirementsPresentlyApplicableto TIP 520

PacificLumberprovidedtestimonyaboutits presentmonitoringprogramand

arguedthatno additionalmonitoringshouldberequired.Theevidencepresentedby Pacific

Lumberaddressesawide varietyofmonitoringactivitiesthatthecompanyis pursuingin theElk

Riverwatershedandelsewhere.However,neitherCDF’s conditionsofapprovalofTIP 520 nor

PacificLumber’spreviouscommitmentsrequireit to undertakewaterqualitymoi~itoringin the

immediateareaofTIP 520. Similarly, Pacific Lumberpresentedevidenceaboutmonitoring

calledfor aspartoftheHabitatConservationPlan(IICP) thatit is requiredto undertakepursuant

to agreementsenteredinto in connectionwith purchaseoftheHeadwatersForest. At most,

however,only someHCPrequirementsapplyto actionstakenaspartofTHP 520. TheCDF

responseto environmentalpointsraisedduringits reviewofAmendmentNo. S to TIP 520 states

thattheamendedtimberharvestingplanis not subjectto beingbroughtup to HCP standards.

(PacificLumber1, pp. 18 and20.)

In contrastto thesevenmonitoringstationsPacificLumberhasnow established

on theNorthForkElk River, PacificLumberproposedonly asinglemonitoringstationon the

SouthFork Elk River priorto thehearing.Thatstationis locatedapproximately3.5 miles

downstreamofTIP 520 anddownstreamofseveralothertributarystreamsthatentertheSouth

ForkElk RiverbelowtheareaofTIP 520. (R.T. 454:16-454:22;458:6-458:16.)Althoughdata

21 Thewitnessalsorecommendedaturbiditymonitoringstationon theLittle SouthForkElkRiverjustabovethe

confluencewith theSouthForkElkRiver. (RegionalBoardExh. G, p. 3.)
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collectedatthatlocationcouldprovideusefulinformationabouttrendsin thewatershed,the

stationis not expectedto promotetimelyidentificationandcorrectionofadverseimpactsto water

qualityresultingfrom TIP 520. (R.T. 47:22-27-24.) At thehearing,PacificLumbersubmitted

anewproposalfor waterqualitymonitoringat threewatercoursecrossingsitesin theareaof

TIP 520. (PacificLumber64,pp.51 and52, AttacbmentB.) Thesubjectofwaterquality

monitoringatwatercoursecrossingsis addressedin SectionV. below.

E. ConclusionsRegardingNeedfor Additional WaterOuality Monitoring

Therecordestablishesthatthewatersofthe SouthForkElk River servealarge

numberofbeneficialuses,severalofwhich couldbeadverselyimpactedby increasedsediment.

Theriver is akeadyclassifiedasimpairedfor sedimentundersection303(d)~oftheCleanWater

Act. Therewasextensiveevidencethatthe largeacreageandrapidrateoftimberoperationsin

theadjoiningwatershedoftheNorthFork Elk River havehadmajoradverseeffectsonthe

beneficialusesofwater. Therewastestimonythatthetimberharvestingmethodsto beutilized

underTIP 520 shouldhavelessadverseimpactsthanhaveoccurredin theNorthFork

watershed.However,thesizeof theareato beharvested,PacificLumber’sproposalsfor more

timberoperationsin thesamewatershedin thenearfuture,theerosivenatureofthe.soils, the

largenumberofwatercoursecrossingsto be replacedorrepairedin ashortperiodoftime,andthe

presenceofthreethreatenedspeciesoffish are all factorsthat establishtheneedfor ongoing

waterqualitymonitoringon theSouthForkElkRiverwatershedbeforeundertakingsubstantial
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work, aswell as,during, andafterthetimberharvestingandrelatedactivitiesproposedin TIP

520.22

Monitoringwaterqualityconditionsin theSouthFork Elk Riverwatershedin the

areaofTIP 520 will help determineif any aspectsoftheprojectareadverselyaffectingwater

qualityandwill allow for promptremedialactionif thedischargeofsedimentinto thestreams

increases.Developmentofbaselineinformationonpresentwaterqualityconditionsprior to

undertakingactivitiesthatcouldcontributeincreasesedimentationto the streamwill helpin

determiningtheeffectsofprojectactivitiesunderTIP 520 on waterquality. Neitherthe limited

monitoringrequiredby CDF northeminimaladditionalmonitoringproposedatthehearingby

PacificLumberis sufficientto protectthebeneficialusesofwaterin theElk Riverwatershedas

identifiedin theBasinPlan.

V. WATER QUALITY MONITORING REQUIRED FOR THP 520

A. Overview

Actionsthatmayresultin dischargeofsedimentto the SouthForkElk River and

its tributariesdueto TIP 520 includetimberoperationsresultingin increasederosion,roadrepair

andconstruction,constructionofhelicopterlandingareas,andrepairorreplacementofover60

watercoursecrossingswithin theTIP 520 area.Although PacificLumberproposesmitigation

measuresto controlerosion,thereis no disputethat TIP 520will resultin sedimentdischargeto

22 AlthoughCDF presentedtestimonyinoppositionto theRegionalBoardorder,our conclusionabouttheneedfor

improvedwaterqualitymonitoringoftimberoperationsin theSouthForkElkRiverwatershedis consistent.withthe
conclusionsexpressedin a letterdatedJanuary21, 1999, fromthe CDFDeputyDirectorof ForestPracticeto the
PresidentofPacificLumber. The letterstatesthattheElkRiver watershedis experiencinganincreasedrateof
floodingandsedimentationthatcorrespondsto increasedloggingin thearea,andthata “Level II watershedanalysis”
shouldbe completed,includingaplanfor monitoringsediment.Theletterlists severalTHPsin theFreshwaterCreek
andElk RiverBasinsthatareaffectedby theneedfor further environmentalanalysis.THP 520wasnotincluded

• amongthelistedplans,presumablybecauseTHP 520hadalreadybeenapprovedby CDF atthetimeofthe letter.
(RegionalBoard52.) CDF’s subsequentreviewofAmendmentNo. 5 to THP520 focusedon thechangesto theplan
specifiedin the amendmentratherthananentirelynewevaluationof thepreviouslyapprovedplan.
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the streams.23Therefore,pursuantto theprovisionsofWaterCodesection13267,Pacific

Lumbermayberequiredto providewaterquality monitoringreportsatthedirectionofthe

RegionalBoard,subjectto theconditionthattheburdenofthereportsbearsareasonable

relationshipto theneedfor thereportsandthebenefitsto beobtained. Althoughtherecord

establishestheneedfor waterqualitymonitoringreportsfortheproposedtimberoperationsin the

SouthFork Elk Riverwatershed,evidencein therecordalso establishesthat changesto the

monitoringprogramspecifiedin theRegionalBoardorderare appropriate.24

B. PurposesofWaterQuality MonitoringandTypesofDataCollected

TheRegionalBoardandPacificLumberagreeon thedesirabilityofmonitoring

long-termtrendsin waterquality in theElk River, althoughtheydiffer on thetypeandextentof

monitoringtheyproposefor thatpurpose.In additionto long-termtrendmonitoring,the

RegionalBoardorderalsorequiresmonitoringintendedto determineif theerosioncontrol

measuresidentifiedin TIP 520 areeffectiveatpreventingerosionandmaintainingcompliance

with thewaterqualitystandardfor turbidity establishedin theBasinPlan. As discussedin

SectionV. C. below, theRegionalBoardorderrequiresestablishmentoftwo newmonitoring

stationsontheSouthForkElk Riverandthreeothermonitoringstationswithin theareaof

THP 520.

23

PacificLumberpresentedtestimonythattheamendedTHPis expectedto produceanestimated52 cubicyardsof
sedimentdischarge.(R.T. 141:21-141:25.)Theevidenceregardingchangesin theNorthForkElkRiver watershed
indicatesthatimproperlyconductedtimberoperationscanresultinproductionofmuchgreaterquantitiesof
sediment.Thewaterqualitymonitoringmeasuresspecifiedin this orderwill help.toidentify theeffectof timber
operationson sedimentdischargeto theSouthForkElkRiver andits tributaries.
24 Issuesregardingwaterqualitymonitoringrequestedby a RegionalBoardordinarily canbeaddressedbeforea
monitoringandreportingorderis enteredor throughmodificationof theorderattheRegionalBoardlevelbasedon
discussionsbetweenthedischargerandtheRegionalBoard. In this instance,however,PacificLumbercontendsthat
theRegionalBoardlacksauthorityto requirewaterqualitymonitoringandthatno additionalmonitoringis needed.
Thatpositionhasprecludeddevelopmentof acooperativemonitoringapproachofthetypeenvisionedin the
RegionalBoardcommentsonTHP 520 whenit wasoriginallyproposed.
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Informationon long-termwaterqualitytrendsandeffectivenessof waterpollution

controlmeasuresWill helpresolvefuturequestionsregardingwaterqualityandprovideimportant

informationto beconsideredin evaluatingotherproposedtimberoperationsin theSouthFork

Elk Riverwatershedandelsewhere.In theshort-term,timelyinformationonwaterquality

immediatelyupstreamanddownstreamofthespecifiedtimberharvestingareawill assistin

determiningif theprojectis in compliancewith theBasinPlanandwill help identifytheneedfor

anynecessarycorrectivemeasureson atimelybasis.

TheRegionalBoardorderrequiresthatthewaterqualitymonitoringreports

includespecifiedinformationon flow, turbidity, suspendedsediments,andtemperature.As

discussedin SectionIV. above,theevidenceestablishesthatexcessturbidity in theSouthFork

Elk Riverwatershedcanhaveadverseimpactsuponthebeneficialuseofwaterfor domesticuse,

agriculturaluse,andfish habitat. Monitoringtheturbidity ofstreamsin atimberharvestingarea

alsoservesasanindicatorfor suspendedsedimentthat couldhavesignificantadverseeffectson

variousbeneficialusesofwater. (RegionalBoard49,pp. 104 and105.) Extensiveevidencewas

presentedon theimportanceofturbidity monitoringaswell as therelativeeasewith which

turbidity canbe monitored. Theevidenceshowsthatturbidity frequentlyincreaseswith flow,

particularlywith the increasedratesofflow associatedwith stormevents. Inthis instance,the

recordprovidesastrongbasisformonitoringturbidity andflow.

In contrast,monitoringsuspendedsedimentis moredifficult andtherewaslittle

evidencepresentedon additionalbenefitsofmonitoringsuspendedsedimentthatarenotprovided
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from monitoringofturbidity.25 Therewasno evidencepresentedthatTHP 520would cause’

watertemperatureproblemsin theSouthForkElk Riverwatershed.Therefore,thewaterquality

monitoringreportsmandatedunderthis orderdo notrequirePacificLumberto collectdataon

suspendedsedimentandwatertemperature.26

C. Monitoring StationLocations

PacificLumberhasanestablishedlong-termtrendmonitoringstationon‘the Elk

Riverdownstreamoftheconfluenceofthenorthandsouthforks. PacificLumberalsoproposes

to usealong-termtrendmonitoringstationon theSouthForkElk River approximately3.5 miles

downstreamofTH’P 520. Thelocationof thesestationsis well suitedformonitoringlong-term

waterquality trendsin theElk River andSouthForkElk River. Monitoring streamfiowand

turbidity at theselocationswill provideusefulinformationon waterqualityandwill helpidentify

waterqualityeffectsoftimber operationswithin theSouthForkElk Riverwatershedonwater

quality in themain’ stemoftheElk River. In addition,PacificLumber’strendmonitoringstation

on theSouthForkElk Riveris locatednearseveraldiversionsofwaterfor domesticuse.

Turbidity datafrom thatmonitoringstationwill beusefulin identifyingpotentialadverse.impacts

ofactivitiesunderTHP 520 onwaterquality for existingdomesticuses.

TheRegionalBoardorderalsowould requirePacific Lumberto establishnew

monitoringstationson theSouthForkElk Riverimmediatelyupstreamanddownstreamofthe

THP 520 area. Thenewstationswould allow for isolatingtheprojectaaidevaluatingchangesto

waterqualitywithin the immediateprojectarea. In contrast,PacificLumber’sproposalto relyon

~ TestimonyfromCDF andothersaddressedtherelativemerits ofmonitoringsuspendedsedimentversus
monitoringturbidity. (e.g.,R.T. 178:5-178:20.)
26

In otherinstances,therecordmayestablishthat it is reasonableandnecessaryto requiremeasurementof
suspendedsediment,watertemperature,or otherfactorsaffectingwaterquality.
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its trendmonitoringstationlocatedmiles belowtheproject,with no monitoringupstreamofthe

THP 520, wouldnot allow for isolatingchangeswithin theprojectareafrom othercha~igesin the

watershed.In addition,thepresenceofseveraltributariesthatentertheSouthFork Elk River

betweentheTHP 520 areaandthePacific Lumber’strendmonitoringstationwould further

obscurethesourceof anyincreasein turbidity detectedatthedownstreamtrendmonitoring

station. TheSWRCBconcludesthat conductingflow andturbiditymonitoringimmediately

upstreamanddownstreamoftheTHIP 520 areais reasonableandnecessaryto evaluatetheeffects

ofTHP 520onwaterquality. If furthertimberoperationsareconductedin theSouthFork‘Elk

River watershedasproposedby Pacific Lumber,thewaterqualitydataprovidedby these

monitoringstationsalsowill beusefulin evaluatinglong-termtrendsin waterqualityin theSouth

ForkElk Riverupstreamoftheconfluence.with theLittle SouthForkElk River.

In additionto monitoringstationsimmediatelyupstreamanddownstreamof the

projectarea,theRegionalBoardorderalsowould requirethatmonitoringbeconductedon

tributarystreamsatthreespecifiedlocationswithin theTHP 520 area. In view oftheshift to

helicopteryarding andtheincreasedstreamprotectionzonesincludedin THP 520 asamended,

theproposedtimberoperationsareexpectedto producelesssedimentthanwouldhaveoccurred

undertheoriginal plan. Thedatafrom themonitoringstationsimmediatelyupstreamand

downstreamof THP520 andthedatafrom thelong-termtrendmonitoringstationslower in the

watershedwill beusefulin determiningtheoverall effectsofTHIP 520 on waterquality.

AlthoughtheadditionalthreemonitoringstationsspecifiedbytheRegionalBoardcouldprovide

timely informationofwaterqualityproblemsin aparticulararea,visualinspectionsof

watercoursecrossingrepair‘sites requiredby this ordershouldhelpprovidetheinformation
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neededfor timelycorrectiveactionatpotentialproblemsites. Therefore,theSWRCBconcludes

that it is not necessaryto establishwaterqualitymonitoringstationsatthesitesdesignatedas

WQMl, WQM2, andWQM3 in theRegionalBoardorder.

D. MethodofDataCollection

As discussedin SectionV. B. above,this orderdoesnotrequirecollectionof

suspendedsedimentdata.Collectionofturbidity andflow data,asrequiredby this order,is well

suitedfor useof automatedmonitoringequipmentthatcanbecheckedanddownloadedon a

periodicbasis. (R.T. 81:6-81:17.)Useofautomatedmonitoringequipmentwould avoid

potentialsafetyoraccessproblemsthat couldresultfrom on-sitesamplingduringmajorstorms.

TheRegionalBoardpresentedevidencethatuseofautomatedmonitoringequipmentalsowould

reducecostsfrom whatwouldberequiredusingothermethods. (R.T. 79:l5~82:9.)27Finally,

automatedmonitoringwouldallow for collectingdataoverabroadrangeofflows, mayprovide

noticeofanychronicerosionproblemsthatmaycontinueat relativelylower flows, andwould

avoidtheproblemofpredictingwhensamplingmustbe done. Therefore,theSWRCBconcludes

thatuseofautomatedmonitoringequipmentprovidesthemostreasonablemethodofcollecting

thewaterqualitydatarequiredby this order.

TheRegionalBoardorderprovidedfor collectionofturbidity dataat 15-minute

intervals,andfor collectionof suspendedsedimentdataduring significantstormsat 15 to 30

minuteintervalsduringtherising andfallingportionofthehydrograph. (OrderNo. Rl-2001-19,

pp. 1-6.) TheRegionalBoardorderdefinessignificantstormeventsasthesix largeststorm

eventsin a givenyearandgoeson to statethata“significantstorm”maybeanticipatedwhenever

27 PacificLumber’sestimateofthecostof complyingwith theRegionalBoardorderwerebasedon theestimated

costofmanualdatacollectionratherthanautomatedmonitoringequipment.
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theNationalOceanicandAtmosphericAdministration(NOAA) predictsthat astormwill result

in oneinchormoreprecipitationin a24-hourperiod. (OrderNo. Ri -2001-19,p. 6.)

Useofautomatedmonitoringequipmentallows for recordingdataat specified

intervalson an ongoingbasisandeliminatestheneedto forecastwhena significantstormwill

occur. Theincreasedpotentialfor erosionandincreasedturbidity dueto increasedflows,

however,makesit reasonableto monitorflow andturbidity morecloselyduringperiodswhen

substantialprecipitationis likely to occur. Recordingstreamfiowandturbidity dataat30-minute

intervalsduringtheperiodofSeptember15thofeachyearto May 15tb ofthefollowing yearwill

provideinformationonwaterqualityduringstormeventsandpotentialhighflow periods.

Recordingstreamfiowandturbidity dataat daily intervalsfor theperiodofMay.lSth to

September15th ofeachyearshouldprovidesufficient informationto identify chronicwater

qualityproblemspresentduring low flow periods.

Underthewaterqualitymonitoringprogramrequiredby this order,thedata

collectedatthe long-termtrendmonitoringstationswill beusedprimarily for identifying long-

termchangesin thewatershedratherthanforrapiddetectionofwaterqualityproblemsdueto

THP520. Therefore,it will be sufficient to downloadandanalyzethestreamfiowandturbidity

datafrom thosemonitoringstationson amonthlybasis. In contrast,thedatafrom themonitoring

stationsimmediatelyupstreamanddownstreamofTHP 520 will beusedto help identifywater

quality impactsoftimberoperationsin theareaofTUP 520in orderto taketimely remedial

actionwherefeasible. Therefore,thestreamfiowandturbidity datafrom thosestationsshouldbe

downloadedandanalyzedatleastonceweeklyfor atleast5 yearsfollowing submittalofthefinal

completionreportfor THP 520 to CDF. During thenext5-yearperiod,it is reasonableto expect

fewer effectsonwaterquality from THP520, but themonitoringstationsimmediatelyupstream

anddownstreamoftheprojectwill continueto proyideusefulinformationon waterquality
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effectsofTHP520 andon long-termwaterquality trends.inthewatershed.This orderprovides

basedon reviewofwaterqualitymonitoringdataandotherrelevantinformation,theChief”

oftheDivision ofWaterQuality maydirectPacificLumberto continuemonitoringturbidity and

flow at thestationsimmediatelyupstreamanddownstreamofTHP 520duringthe second5-year

periodfollowing submittalof thefinal completionreportto CDF. If theChiefoftheDivision of

WaterQuality determinesthatcontinuedmonitoringatthosestationswill berequired,the

streamfiowandturbiditydatafrom thosestationsshouldbe downloadedandanalyzedona

monthlybasisduringthe second5-yearperiodfollowing submittalofthefinal completionreport

to CDF unlessthe availableinformationshowsmorefrequentdatareviewis appropriate. In view

of PacificLumber’sannouncedplansfor additionaltimberoperationsin the SouthForkElk River

watershed,thedatafrom themonitoringstationsimmediatelyupstreamanddownstreamof’

THP 520 shouldbehelpfulto evaluatingpotentialwaterqualityeffectsoffuturetimber

operationsnot coveredby THP 520.

E. Pre-ProjectMonitoring

TheRegionalBoardorderrequirespre-projectwaterqualitymonitoringto

establish“backgroundconditions”andto establishpre-projectambientconditioncurvesshowing

therelationshipbetweenrateofflow andturbidity.28 Theorderprovidesfor background

conditionsto beestablishedon comparablesiteshavingsimilargeology,hydrology,rainfall,

slope,andno timberharvestingin the last50 to 60 years. It thenrequiresthatdataregarding

presentambientconditionsin theSouthForkElk Riverwatershedwill becomparedto dataon

28

TheRegionalBoardorderrefersto developmentof “turbidity-dischargecurves” inwhich theword “discharge”
meanstherateof flow. WaterCodesection13267refersto reportsrequiredfromthosewho dischargewaste. In
orderto avoidpossibleconfusion,this orderusestheterm“streamfiow”insteadof “discharge”whenreferringto the
rateof flow ofwaterin awatercourse.
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“backgroundconditions”to determinetheextentoftimberharvest-relatedimpactsto water

quality.

Informationon “backgroundconditions”from mdnitoringwaterquality in asimilar

watershedwithno recenttimber operationscouldhelpincreaseunderstandingoftheeffectsof

timberoperationsin theElk Riverwatershed.Themorelimited waterqualitymonitoring

requiredunderthis order,however,shouldbesufficient to allow foridentificationof changesin

waterqualitydueto timberoperationsunderTHP520. Therecorddoesnot establishsufficient

reasonfor requiringPacificLumberto monitorbackgroundwaterqualityconditionsin asimilar

watershedasrequiredbytheRegionalBoardorderconcerningTHP 520.29

TheRegionalBoardorderalsocontainsdetailedprovisionsregardingcollection

ofpre-projectdatato beusedin determiningambientwaterquality conditionsanddeveloping

curvesshowingtheambient(pre-project)relationshipsbetweenturbidity andflow, andbetween

suspendedsedimentandflow. Therewasconsiderabletestimonypresentedby PacificLumber

andCDFregardingtheeffect ofnon-flowdependentvariableson turbidity andthedifficulty in

attemptingto define“ambient”waterqualityconditionsbasedon the limited measurementsthat

mightbe obtainedin asingleyear. PacificLumberciteslanguagefrom aU.S.EPAmanualthat

turbidity is highlyvariableanddependentuponanumberof factorsotherthanflow. Themanual

citedby PacificLumbergoeson to statethat difficulty in definingbackgroundlevelsofturbidity

suggeststhatonly continuingmajorviolationsofturbidity standardscanbeunambiguously

defined. (PacificLumberbrief,p. 7, citingRegionalBoardExh. 49.) Citing testimonythatthe

typeofmonitoringrequiredby theRegionalBoardcannotreliablymeasurea20percent

29

Althougha pairedwatershedstudyofbackgroundwater.qualityconditionsis notrequiredby this order,
considerationof that type of studymaybeappropriatein connectionwith a comprehensivewatershedanalysisofthe
type addressedby severalpartiesto thehearing.
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differencein turbidity resultingfrom timberoperations,PacificLumberargnesthatthe

monitoringcannotgeneratestatisticallyvalid andusefulresults. (PacificLumberbrief, pp. 6-11.)

TheSWRCBrecognizesthatnumerousfactorscanaffectturbidity andthat data

from asinglewetseasonnecessarilyprovideslessinformationthancouldbeprovidedby

monitoringpre-projectconditionsovera longperiodoftime. Nevertheless,someinformationon

K

pre-projectwaterquality is betterthanno information,andmonitoringturbidity andflow

upstreamanddownstreamoftheprojectsitethroughonewetseasonwill providesignificantly

moreinformationthanwhatis now available. Thefocusof thisorderis onobtainingspecified

waterqualitymonitoringinformation. This ordermakesno pronouncementstying aspecific

increasein turbidityto aviolation oftheBasinPlan.30 Conclusionsregardingpotentialfuture

violationsoftheBasinPlancanawaitreceiptandanalysisoffuturemonitoringdataandother

relevantevidence. In the absenceofthat dataandotherrelevantevidence,it is prematureto make

anypronouncementsaboutthestatisticalvalidity ofconclusionsthatmaybebasedon future

information.3’

PacificLumberadvisedtheSWRCBthat, unlesstheRegionalBoardorderwas

vacatedby September15, 2001,Pacific.Lumber“will beunableto harvestpursuantto TIW 520

this yearbecauseofrestrictionsin theTHP.” (PacificLumberbrief, p. 2.) Pursuantto theterms

oftheDFG StreambedAlterationAgreementapplicableto THP 520,no work in orneara

watercourseis permittedbetweenOctober
15th andApril 1st (RegionalBoard28, p. 262.) In

30 RegionalBoardstaffacknowledgedthatnoteveryincreaseof more than20 percentoverthe ambientturbidity
level wouldnecessarilyconstitutea violationof theBasinPlan. (R.T. 535:4-535:22.)

~‘ In discussingproblemsconcerningenforcementof turbiditystandards,theU.S.EPAmanualcitedby Pacific
Lumberneverthelessacknowledgesthat continuingmajorviolationscanbeidentified. (RegionalBoard49,p.. 104.)
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view oftheconditionsin TEIIP 520 andtheStreambedAlterationAgreement,it is unlikelythat

PacificLumberwill undertakeanytimberoperationsthathavethepotentialto significantly

impactwaterqualityuntil afterApril 1, 2002. Therefore,conductingthewaterqualit)imonitoring

requiredbythis orderwill provideusefulinformationon differencesin waterqualitybetweenthe

upstreamanddownstreamlocationsprior to undertakingsubstantialworkon theTHIP thatcould

resultin thedischargeofwaste. This typeofmonitoringis clearlyauthorizedpursuantto Water

Codesection13267.

F. WatercourseCrossingMonitoring

Although therepair,replacement,anddecommissioningofwatercoursecrossings

is intendedto reducelong-termerosionof sedimentinto watercourses,thewatercoursecrossing

work involvesdisturbanceanddisposalofatremendousamountofsedimentatthetimeof

decommissioning.A consultantfor PacificLumbertestifiedthat eachoftheapproximately15

streamcrossingsto be decommissioned(asdistinguishedfrom thosethat areto be repairedor

replaced)will involve disposalof anaverageof270 cubicyardsof sediment.PacificLumber

intendsto disposeofthat sedimentin stablelocationswithout accessto thewatercourse,but the

locationofthedisposalsiteshadnotyetbeendeterminedatthetime ofthehearing.

(R.T. 380:16-381:23.)Testimonyfrom aregisteredprofessionalforesterwith experiencein

watercoursecrossingremovalstressedthateven“underthebestpossiblecircumstancesthereare

manyneedsfor monitoringandremediation.” (R.T. 350:10-350:23.)

TheRegionalBoardorderrequiresPacificLumberto monitorturbidity upstream

anddownstreamof10 specifiedwatercoursecrossingsitesduringthesix largeststormsofthe

year. If theturbidity at thedownstreamlocationexceedstheturbidity attheupstreamlocation,

theorderdirectsPacificLumberto determinethecauseoftheincreasedturbidity andto “institute
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measuresto correcttheproblem.” Althoughthelargenumberofwatercoursecrossingswould

makeit difficult to undertaketurbidity monitoringonanongoingbasisat eachsite,monitoring

the10 sitesrequiredbytheRegionalBoardwould addressonly arelativelysmall percentageof

thepotentialproblem. Unlessautomatedmonitoringequipmentwereinstalledateachlocation,

therecouldalsobeaccessandsafetyproblemsassociatedwith monitoringturbidity duringmajor

storms.

CDF presentedtestimonystressingthebenefits’ofon-siteevaluationofforestry

operations,particularlyalongroadsandwatercoursecrossings.Thebenefitsofon-site

inspectionsincludetheability to locateandmapproblemareasandtakerapidcorrectiveactions.

(R.T. 177:5-178:5.)PacificLumberalsopresentedtestimonythatstressedthebenefitsofon-site

inspectionsasopposedto monitoringofdownstreamwaterquality data. (R.T. 498:1-498:12.)

This orderrequiresPacificLumberto monitorturbidity andflow in theSouth

ForkElkRiver immediatelyupstreamanddownstreamofTHP 520. Thelargenumberof

watercoursecrossingsiteswithin THP 520makesit impracticalto monitorturbidity upstreamand

downstreamofeachsite. In thiscase,theSWRCBconcludesthatit is morereasonableandmore

effectiveto conductvisualinspectionsofwatercoursecrossingsiteson amonthlybasisthanto

monitorturbidityupstreamanddownstreamof the 10 sitesspecifiedin theRegionalBoardorder.

Conductingmonthlyinspectionsof all alteredwatercoursecrossingsitesduringtheperiodof

September
15th to May 15th will provideapracticalmeansofidentifyinganywaterquality

problemsorpotentialproblemsonarelatively frequentbasisduring theperiodwhenhigh flows

anderosionaremostlikely to occur.

Therefore,this orderrequiresthatPacificLumberconductvisual inspectionsof

all sitesin theTITP 520 areawhereit hasrepaired,replaced,orremovedawatercoursecrossing.

Theinspectionsshallbeconductedto determineif thereareanyconditionsthat are causingor are
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likely to causeasignificantincreasein turbidity. Dueto ongoingerosionandsedimentation

problemsassociatedwith watercoursecrossings,this orderrequiresthatPacificLumbercontinue

thevisualinspectionsfor aperiodofatleast5 yearsaftersubmittalofthefinal workcompletion

reportto CDF for THP 520. UseofCDF protocolsandformsfor evaluatingimplementationand

effectivenessofbestmanagementpracticesatwatercoursecrossingsiteswill promoteconsistency

in conductingthe inspectionsandmaintainingappropriaterecordsofinspectionobservations.

The inspections,requiredbythis ordershallalsoincludevisual inspectionsimmediatelyupstream

anddownstreamofthewatercoursecrossingsitesin accordancewith specifiedU.S. Forest

Servicestreamevaluationprotocols.

G. NotificationofRegionalBoardandMaintenanceofMonthly WaterQualityReports

TheRegionalBoardorderrequiresPacificLumberto notify RegionalBoardstaff

“within 24 hoursofdetectionofanyBasinPlanviolation” andto submitawritten reportto

RegionalBoardstaffdescribingthenatureof theviolation,thecauseoftheviolation,and

correctivemeasurestaken. Dueto thepotentialdifficulty ofestablishingtheambientlevel of

turbidity at aparticularrateofflow in this instance,it wouldbedifficult to conclusivelyestablish

aviolationoftheBasinPlanbasedsolelyon asingleincreasein turbidity of20 percentormore

from anassumedbaselinelevel. In addition,atverylow levelsofturbidity, a temporaryincrease

of 20percentabovebaselinelevelsmaynotbeharmful.32

Although anincreasein turbidity of20 percentdoesnotnecessarilyindicate.a

violation oftheBasinPlan,asignificantincreasein turbidity thatcouldadverselyaffect

beneficialusesis causeforrequiringPacificLumberto notify theRegionalBoardandto conduct

32 Thelimited testimonyonthelevel atwhich turbiditybeginsto interferewithbeneficialusesofwaterindicatesthat

turbidity levelsaboveapproximately10 NTUsmaybeginto interferewithdomesticusesandfish habitat.
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avisualinspectionto locatethecauseoftheturbidity increaseand determineif correctiveaction

is appropriate.Therefore,this orderrequiresthat PacificLumbernotify theRegionalBoard

within 48 hours,andconductavisual inspectionoftheTHP 520area,if themonitoringdata

showthattheturbidity atthestationimmediatelydownstreamofTHP 520 exceeds

10 nephelometricturbidityunits (NTUs)andalsoexceedsthemeasuredlevel ofturbidity atthe

stationupstreamofTHiP 520 by 20 percentormorefor aperiodofat least5 hours.Notification

oftheRegionalBoardis also appropriateif themonthlyinspectionsofwatercoursecrossingsites

discussedaboveidentify anyexistingorpotentialdischargesofsedimentto thestream.

TheRegionalBoardorderrequiressubmittalof monitoringreportsto the

RegionalBoardby the 15thdayofthemonthfollowing theendofthepreviousmonthly

monitoringperiod. TheSWRCBfinds that, in this instance,preparationofmonthlywaterquality

monitoringreportsis areasonablerequirementunderWaterCodesection13267. Althoughthis

orderprovid~sformaintenanceofmoredetailedrecordsofstreamfiowandturbidity data,the

monthlyreportsneednot includeall therecordeddata. Forpurposesofthemonthlyreports,

streamfiowandturbidity datashouldbe reportedatdaily intervalsfor eachofthemonitoring

stationsrequiredin this order. In orderto showtheeffectofelevatedflow onwaterquality, the

reportsshouldalsoincludestreamfiowandturbidity dataat 30-minuteintervalsreportedduring

therising andfalling limbs ofthehydrographfor thoseperiodsinwhichprecipitationofoneinch

or moreoccurswithin a24-hourperiod.
33 In additionto providingthespecifiedstreamfiowand

turbiditydata,themonthlyreportsshouldalsoidentify anyinstancesin which increasedturbidity

~ This orderspecifiestheEurekaNationalWeatherServiceStationasthe locationfor measurementofprecipitation
of one inch ormorethat triggersreportingof streamfiowandturbiditydataat 30-minuteintervals. TheSWRGB
recognizesthatprecipitationin theareaofTHP520 will oftenbehigherthanatEureka.
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causedPacificLumberto conductavisualinspectionoftheTHP 520 areaandshouldinclude

informationon theresultsofall visualinspectionsrequiredunderthis order.

Preparationofthemonthly reportsspecifiedin this orderwill provideuseful

informationto assistPacificLumberin carryingout its timberoperationsin amannerthat

minimizesadverseeffectson waterquality. Theinformationin themonthlyreportswill alsobe

usefulto theRegionalBoardin evaluatingthewaterqualityeffectsofTHP 520 andanyremedial

measurestakenin responseto waterqualityproblemsorpotentialproblems. Thisorderrequires

thatPacificLumbershallinform theRegionalBoardandSWRCBofthelocationofthereports

andshallprovidecopiesto staffoftheRegionalBoardandSWRCBuponrequest.

H. CostofMonitomun

PacificLumberandtheRegionalBoardbothintroducedevidenceofestimated

costsofcomplyingwith theRegionalBoardorder. (Pacific Lumber65,pp.2-3;Regional

Board22.) Pacific Lumber’sestimateof$380,878.50exceedstheRegionalBoard’sestimateof

$171,150,in partdueto differentassumptionsregardinghow therequiredwaterqualitydata

would be collected. In contrastto datacollectionusingautomatedcontinuouswatersampling

equipment,Pacific Lumber’scostestimateswerebasedon extensiveuseoflabor-intensive

manualsampling. Theturbidity andflow datathatPacificLumberis requiredto providebythis

ordercanbecollectedthroughuseofcontinuousmonitoringequipment,therebyreducingthe

laborcostsassociatedwithmanualsampling. In addition,this orderrequiresPacificLumberto

install lessmonitoringstationsthanwould havebeenrequiredundertheRegionalBoard’s.order

and,therefore,theannualcostofconductingtherequiredmonitoringis expectedto be

significantlyless. Themonthlyvisual inspectionsofwatercoursecrossingsitesrequiredby this

orderwerenotrequiredby theRegionalBoardand, therefore,werenotaddressedin thehearing

testimony. It is reasonableto assume,however,thatmonthlyvisual inspectionscouldbe
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conductedfor considerablylessthanthemanualsamplingofwaterqualityatnumerouslocations

duringstormconditionsthatwasincludedin PacificLumber’scostestimates.Duringthesecond

5-yearperiodfollowing completionofwork on THP 520, themonitoringrequiredby thisorder

will largelyconsistof downloadingandanalyzingwaterqualitydatafrom automatedmonitoring

stationson aperiodicbasis.

Thepersonwho developedthecostestimatespresentedby PacificLumberdid not

testify at thehearingandwasnot availablefor cross-examination. However,PacificLumber’s

estimatedcostof aone-yeardelayin thetimberharvestdoesnot appearto accountfor additional

growthofthetreesduringapre-projectmonitoringperiodandtheresultantincreasein thevalue

oftimberharvested.In addition,thecostattributedto thedelayin harvestingin orderto develop

pre-projectwaterquality informationcouldhavebeenavoidedthroughdevelopmentof a

cooperativemonitoringprogramandcollectionofpre-projectdatamuchearlier. PacificLumber

hasadvisedtheSWRCBthatdelayin theproposedtimberharvest.beyondSeptember15, 2001,

meansthetimberharvestcannotbeginuntil nextyeardueto seasonalrestrictionsin THP 520.

Themonitoringrequiredunderthis orderwill providea limited amountofpre-projectdataon

waterquality, but shouldnot resultin anysignificantdelayoftimberharvesting.

Determinationofthereasonablenessofmonitoringcostsnecessarilyinvolves

considerationofthebeneficialusesto beprotectedandthepotentialhannto thoseusesthatmay

bereducedthroughappropriatemonitoring. Therecordestablishesthat timberoperationsin the

NorthFork ElkRiverwatershed,muchofwhichwascarriedoutby Pacific Lumber,havehad

majoradverseimpactsonwaterqualityandbeneficialusesofwater. TheSouthFork ElkRiver

34

TheRegionalBoardobjectedto admissionof PacificLumber’sevidenceon estimatedcostsof complyingwith the
RegionalBoardorderbasedon its statusashearsayevidence.Althoughrelevanthearsayis admissiblein hearings
beforetheSWRCB, its useis subjectto restrictionspursuantto GovernmentCodesection11513(d).
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provideswaterfor domesticandagriculturaluses,habitatfor threethreatenedspeciesoffish, and

importantrecreationaluses. In view ofthebeneficialusesto beprotected,andthepotentialharm

to thoseusesthat canbeavoidedorreducedby appropriatewaterqualitymonitoring,we

concludethattheburdenofcomplyingwith this orderbearsareasonablerelationshipto theneed

for themonitoringreportsandthebenefitsthatthemonitoringinformationwill provide.

I. Summarvof WaterQualityMonitoring andReportingReQuiredbythis Order

This orderrequiresinstallationofwaterqualitymonitoringstationson theSouth

ForkElk Riverimmediatelyupstreamanddownstreamof THP520.~~ TheorderrequiresPacific

Lumberto monitor streamfiowandturbidity atthosestationsandat two downstreamstationsthat

PacificLumberoperatesto evaluatelong-termtrendsin thewatershed.Themonitoringdatafrom

the stationsimmediatelyupstream’anddownstreamofTHP 520will help identify changesin

waterquality in the interveningreachoftheriver andwill promoterapiddetectionandtimely

correctionofsedimentdischargesin theareaofTHP 520. Themonitoringdatafrom all four

stationswill beusefulin evaluatingtheeffectsof timberoperationsondownstreamwaterquality

andon long-term~waterquality trendsin theSouthForkElk RiverandmainstemoftheElk

River.

This orderalsorequiresmonthlyvisualinspectionsofwatercoursecrossingsites

that arerepaired,removed,orreplacedby PacificLumberandvisualinspectionsto identify the.

causeof substantialincreasesin turbiditywithin theareaofTHP520 asshownin waterquality

monitoringdata. Thevisual inspectionswill helpto identifysourcesorpotentialsourcesof

sedimentdischargesto theSouthFork Elk Riveror its tributariesandwill promotetimely•

~ In confrastto theRegionalBoardorder,this orderdoesnotrequiremonitoringstationson threetributariesto the
SouthForkElkRiver, andit doesnotrequireturbidity monitoringat 10 watercoursecrossingsites.
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correctiveactions. In addition,theorderalsorequiresPacificLumberto notify theRegional

Boardof spe6ifiedconditionsthatadverselyaffect ormayadverselyaffectwaterqualityandto

preparemonthlywaterqualityreports.

Thewaterqualitymonitoringrequiredby this orderis lessextensivethatwhat

wasspecifiedin theRegionalBoardorder,butwill providenecessaryinformationfor identifying

adverseeffectsonwaterqualityandtaking appropriatecorrectiveaction. In view ofthe lengthy

andcontinuingdisputesovertheeffectofPacificLumber’spastandpresenttimberharvest

activitiesin theElk Riverwatershed,it is in thepublic interestandtheinterestofall partiesto

thisproceedingto obtainaccurateinformationon theeffectsofPacificLumber’stimber

operationson waterquality andtheassociatedbeneficialusesofwater.

IV. OTHER LEGAL ISSUESRAISED IN PETITION

In additionto the issuesaddressedabove,thepetitionincludesseveralotherlegal

argumentsin supportofPacificLumber’sobjectionsto theRegionalBoardorder.Thewater

qualitymonitoringrequiredunderthis orderdiffers in severalrespectsfrom themonitoring

programspecifiedby theRegionalBoard. However,thenatureofthePacific Lumber’s

objectionsto theRegionalBoardorderindicatesthat thecompanymayraisesimilarobjectionsto

anysubstantialwaterqualitymonitoringthatit hasnot previouslycommittedto undertake.

Severallegalissuesraisedin PacificLumber’spetitionthathavenotbeenpreviously’discussed

areaddressedbelow.36

36 Themajor issuesraisedby thepetitionareaddressedinthis order.PacificLumber’slegalbriefraisesa numberof

othernon-substantialissuesthatneednotbe discussedin this order. (SeePeoplev. Barry (1987)194 Cal.App.3d
158 [239Cal.Rptr.349]; Cal. CodeRegs.,tit. 23, § 2052.)
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A. DueProcessConsiderations

PacificLumberplansto undertakenumerousactivitiesthatwill resultin discharge

oflargeamountsofsedimentinto theSouthForkElk River. Proposedor existingdischargesof

wasteinto Statewatersordinarilyrequirethedischargerto obtainawastedischargerequirement

pursuantto WaterCodesection13263. Wastedischargerequirementshavenotbeen’issuedfor

timberoperationsin recentyearsdueto affemptsto addresswaterqualityprotectionunderthe -

proceduresestablishedby theForestPracticeAct. In anyevent,California law is clearthatno

onehasaright to dischargewasteinto thewatersofthestate. (Wat. Code§ 13263(g).)

RequiringPacificLumberto providewaterqualitymonitoringreportsin connectionwith

activitiesthatwill resultin dischargeof wasteinto statewatersis not adenialofdueprocess.

Rather,asdiscussedpreviously,themonitoringreportsarespecificallyauthorizedby ‘subdivision•

(b) ofWaterCodesection13267,andthemonitoringrequiredunderthis orderis rationally

relatedto protectingthebeneficialusesofwaterthatthe SWRCB is chargedwith protecting.

PacificLumberobjectsto theRegionalBoardorderbasedon thecontentionthat

theturbidity standardtheorderis intendedto enforceis toovague.37Pacific Lumber’sargnment

is basedupontheassumptionthatthesolepurposeoftheRegionalBoardorderis to allow

impositionofsanctionsfor violation oftheturbidity standard.In fact,amajorpurposeofboth

theRegionalBoardorderandthis orderis to obtainwaterquality informationto promotetimely

remedialactionin casesof correctableproblems.Moreover,compliancewith themonitoring

requirementsof thisorderis notdependentupondeterminingthenaturalbackgroundlevel of

37

Theturbidityobjectivespecifiedin theBasinPlanstates: “Turbidity shallnotbeincreasedmorethan20 % above
naturallyoccurringbackgroundlevels. Allowablezonesof dilutionwithin whichhigherpercentagescanbetolerated
maybedefinedfor specific dischargesuponissuanceofdischargepermitsor waiverthereof.” PacificLumberargues
that thedifficulty in establishingbackgroundturbidity levelsniakestheturbiditystandardin theBasinPlantoovague
to beenforced.
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turbidity asdefinedin theBasinPlan. Thus,this orderdoesnot involve the issueraisedby

PacificLumberregardingenforcementoftheBasinPlanturbidity objective.38

PacificLumberalso objectedto theRegionalBoardorderbasedon thecontention

that it lackednoticeandopportunityto beheardpriorto impositionoftheorder. Therecord

shows,however,thatthewaterqualitymonitoringrequiredby theRegionalBoardhadbeenthe

subjectofrepeatedrequeststo PacificLumberandCDF in thetimberharvestingplanreview

process,andthatPacificLumber’spredecessorhadagreedto implementacooperativewater

qualitymonitoringprogram. Only whenit becameapparentthatthenecessarymonitoringwould

notberequiredby CDF, andnot otherwiseconductedby PacificLumber,did theRegionalBoard

enterits orderunderWaterCodesection13267. PacificLumberchoseto petitionfor reviewof

thatorderto theSWRCB asauthorizedbytheapplicableregulations. (Cal. CodeRegs.,tit. 23 §§

2050et seq.) Priorto adoptionofthis order,theSWRCBheldanevidentiaryhearing,followed

by submissionoflegalbriefs. Boththesubstanceofthis orderandtheprocedureleadingto its

adoptionarein full compliancewith dueprocessrequirements.

B. EqualProtection

PacificLumbercontendsthattheRegionalBoardorderviolatesitsrights to equal

protectionbecausetheordertreatsit differentlyfrom otherswho aresimilarly situatedwhere

thereis no rationalbasisfor different treatment.TheRegionalBoardrespondsthat it routinely

requiresdischargersandproposeddischargersto submitwaterqualitymonitoringreports. There

wasalsotestimonythattheRegionalBoardhasrecentlyrequiredat leastthreeothertimber

companiesto submitmonitoringreports. (R.T. 5/17/01,47:4-47:6;R. T. 533:9-533:15.)

38 Detenniningif theBasinPlanturbidity objectivehasbeenviolatedmaybedifficult insome‘instancesasalleged

by PacificLumber. In othercases,however,theavailableinfonnationmayclearlyestablishaviolationevenif
backgroundturbidity levelscanonly beestablishedwithin a specifiedrange. In anyevent,this order isnotbasedon
establishingthatPacificLumberhasviolatedtheBasinPlanturbidity objective.
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Althoughmonitoringreportsarenot requiredfor all timberoperations,therecordshowsthatthey

arerequiredin someinstances.

Theessenceofequalprotectionis thattheremustbearationalbasisfor different

treatment.As discussedin SectionIV., therecordin this case‘showsthat loggingin theNorth

ForkElk Riverwatershedhashadmajoradverseimpactsonbeneficialusesofwaterfor

agriculturalanddomesticuse,that the adverseimpactsin that watershedcorrespondwith the

increasedrateofloggingbyPacific Lumber,andthatPacificLumberreceivednumerouscitations

for violationsfrom CDF. TherecordalsoshowsthatPacificLumberplansadditionaltimber

operationsin theSouthFork Elk RiverwatershedafterTHP 520, andthatPaciflcfLumber’s

proposedactionshavethepotentialto producea largeamountofsedimentin awatercourse

alreadyclassifiedasimpairedfor sediment. In short, therecordestablishescompellingreasons

for requiringPacificLumberto submitwaterqualitymonitoringreportspursuantto the

provisionsofthis order. Requiringthemonitoringreportsspecifiedin this orderdoesnotviolate

theequalprotectionprovisionsof theStateandFederalConstitutions.’

C. AllegedImpairmentofHeadwatersAgreement

PacificLumberarguesthattheRegionalBoardorderis anunconstitutional

impairment.ofcontractbecausetheorderimpairsPacificLumber’sability to harvesttimberunder

THP 520 on propertythatwasconveyedto PacificLumberaspartoftheHeadwatersForest

Agreement.39PacificLumbercitesnoprovisionoftheagreementthatrestrictsauthorityofthe

SWRCBandRegionalBoardsto carryout their’statutoryduty to protectwaterquality, including

theauthorityto requiremonitoringunderWaterCodesection13267. In anyevent,thestate

~ Pacific Lumberagreedto transferthe4,500acreHeadwatersForestReserveand1,125acreElk HeadForestto the
United StatesandCaliforniainexchangefor9,600acresof propertyformerlyheldbyElkRiver Timber Company
andotherconsideration,includingcash.
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cannotcontractawayits policepowers. (SantaMargarita AreaResidentsTogetherv. SanLuis

ObispoCounty(2000)84 Cal. App. 4th 221; UnitedStatesTrust Co. ofNewYorkv. NewJersey

(1977)431 U.S. 1, 22.) In addition,thestateandfederalconstitutionalprohibitionson the

impairmentofcontractsprohibit legislativeactsbut do notapplyto decisionsofthecourtsor acts

ofadministrativeagencies. (Rossv. StateofOregon(1913)227U.S. 150, 162.) Evenin

situationsin whichtheimpairmentof contractclausesapply,thecourtshaveheldthatminor

impairmentsthat servealegitimategovernmentalpurposearenot,constitutionallyinvalid.

(BoardofAdministrationv. Wilson (1997)52 Cal.App.4th 1109, 1153-1154.)In summary,the

impairmentofcontractclausesunderthestateandfederalconstitutionsprovidenobasisfor

concludingthattheSWRCBortheRegionalBoardis prohibitedfromrequiringmonitoring

informationunderWaterCodesection13267.

Pacific LumberalsocontendsthattheRegionalBoardorderbreachesanimplied

covenantofgoodfaith andfair dealingthat attachesto theHeadwaterAgreement.Requiring

waterqualitymonitoringinformationdoesnotunderminetheHeadwatersAgreementin anyway.

Rather,therequirementto providethat informationis aimedsimplyatprotectingthepreviously

recognizedbeneficialusesofwaterrecognizedin theBasinPlan. PacificLumbercannotsupport

its contentionthat theSWIRCB andRegionalBoardareprecludedfrom carryingout their

statutoryobligationsto protectwaterquality ontheSouthForkElk River.

VII. CONCLUSION

Pacific Lumber’sactivitiesin conductingTHIIP 520 will involve thedischargeof

sedimentfrom numeroussources.RegionalWaterQuality ControlBoardsandtheSWRCBmay

requiremonitoringreportsfrom anyonewhohasdischarged,is discharging,is suspectedof

discharging,orwhoproposesto dischargewaste. TheSouthForkElk Riverhasbeenclassified

asimpairedfor sedimentundersection303(d)oftheCleanWaterAct. Additional sedimentwill
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increasetheturbidity ofthewaterandcanadverselyimpactbeneficialusesof ‘the watercourse

identifiedin theBasinPlan. Extensiveevidencerelevantto waterqualitymonitoringin theElk

Riverwatershedwaspresentedat thehearingbeforetheSWRCB. Therecordestablishesa

definiteneedfor waterqualitymonitoringoftimberoperationsin theSouthForkElk River

watershed,but doesnotsupportall oftherequirementsspecifiedin RegionalBoardOrder

No. R1-2002-19.Basedon theevidentiaryrecordandthefindings above,theSWRCBconcludes

thatPacificLumbershouldberequiredto conductwaterqualitymonitoringandreportingas
J

specifiedin theorderbelow. TheSWRCBfrrtherconcludesthattheburdenandcostof

prep~tringthemonitoringreportsrequiredunderthisorderbearareasonablerelationshipto the

needfor thereportsandthebenefitsthatthe informationwill provide.

Revisionsto thewaterqualitymonitoring andreportingrequirementsspecifiedin

this ordermaybe appropriatebasedon information thatbecomesavailablein thefuture. This

orderdelegatesto theChiefof.theDivision ofWaterQualitytheauthorityto reviseapplicable

waterqualitymonitoringandreportingrequirementsbasedon newinformationthatbecomes

available. While concludingthatin this casemonitoringis appropriate,theBoardencouragesall

interestedpersonsto work cooperativelythroughexistingprocessesto establishconsistent

monitoringrequirements~

ORDER

IT IS HEREBY ORDEREDthat PacificLumbershallconductwaterquality

monitoringandreportingin accordancewith therequirementsspecifiedbelow:

1. Monitoring Stations:By no laterthanDecember1, 2001,PacificLumber

shallestablishormaintaincontinuousmonitoringofstreamfiowandturbidity atmonitoring

stationsatthefollowing locations:
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a. PacificLumber’sexisting long-termtrendmonitoringstationon theElk River

downstreamoftheconfluenceoftheNorthForkandSouthFork oftheElk River.

b. PacificLumber’slong-termtrendmonitoringstationon theSouthForkElk

River locatedapproximately3.5 milesdownstreamofTimberHarvestingPlanning520

(THP 520).

c. A newmonitoringstationto be locatedon theSouthForkElk River, upstream
1~

oftheconfluencewith theLittle SouthForkElk River, at asiteasimmediatelydownstreamof

THP 520 asis feasible.Thelocationandinstallationofthemonitoringstationshalltakeinto

accountconsiderationsofworkersafety,siteaccessibility,andsuitabilityofthesite for

establishmentofamonitoringstation.

d. A newmonitoringstationto be locatedon the SouthFork Elk Riveratasite

asimmediatelyupstreamofTHP 520 asis feasibletakinginto accountconsiderationsofworker

safety,accessibilityandsuitabilityofthe sitefor establishmentofamonitoringstation.

2. MonitoringEciuipment: Themonitoringstationsspecifiedby this ordershall

be capableofmonitoringstreamfiowandturbidity usingequipmentthatcan automaticallyrecord

andmeasureturbidity to aresolutionof 0.1 NTUs with atleast95 percentaccuracyandthat can

recordandmeasureflow on acontinuousbasis.40 If themonitoringequipmentceasesto perform

properly, Pacific Lumbershallmakeagoodfaitheffort to providetheneededmaintenance,

repair,orreplacementwithin48 hoursofdiscoveringthatthereis aproblemwith theequipment.

3. Monitoring atLong-termTrendMonitoring Stations: Beginningno laterthan

December1, 2001,andfor at least10 yearsfollowing submittalofthefinal completionreportfor

40 Forpurposesofthis order,monitoringthatprovidestherequiredstreamfiowandturbiditydataat30-minute
intervalsormorefrequentlyshallbe consideredto be continuousmonitoring.
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THP520 to theCaliforniaDepartmentofForestryandFireProtection(CDF),

PacificLumbershallmonitorstreamfiowandturbidityat thetwo long-termtrendmonitoring

stationsidentifiedaboveand shalldownloadandanalyzethemonitoringdataat leastonce

monthly. Therequiredmonitoringandanalysisshallbeconductedin accordancewith aquality
‘3

assuranceandqualitycontrolprogramapprovedbytheChiefoftheDivision ofWaterQualityof

the StateWaterResourcesControlBoard(SWRCB).

4. MonitoringatProjectMonitorina Stations: Beginningno laterthan

December1, 2001,andfor at least5 yearsfollowing submittalofthefinal completionreportfor

THP 520to CDF,PacificLumbershallmonitor streamfiowandturbidity atthetwo stations

immediatelyupstreamanddownstreamfrom THP 520 andshalldownloadandanalyzethe

monitoringdataat leastonceweeklyto ensurerapiddetectionofsignificantincreasesin turbidity

orproblemswith themonitoringequipment.Basedon reviewofpastwaterqualitymonitoring

reportsandotherrelevantinformation, theChiefoftheDivision ofWaterQualitymaydirect

PacificLumberto continuemonitoringturbidity andflow atthesetwo stationsfor an additional5

years. If monitoringis continued,PacificLumbershalldownloadand analyzethemonitoring

datafrom thesetwo stationsat leastoncemonthlyduringthesecond5-yearperiodto assistin

identifying waterqualityproblemsandevaluatinglong-termtrendsin waterquality thatmay

occurasaresultofactionsunderTI{P 520 orsubsequenttimberharvestingplansin theSouth

ForkElk Riverwatershed.Therequiredmonitoringandanalysisshallbeconductedin

accordancewith aqualityassuranceandqualitycontrolprogramapprovedby theChiefofthe

Division ofWaterQualityoftheSWRCB:

5. Visual InspectionBasedon Increasein Turbidity: If themonitoringdatashow

that, for aperiodof atleast5 hours,theturbidity measuredatthestationimmediatelydownstream

ofTHP 520hasexceeded10 NTUs andhasalsoexceededtheturbidity measuredatthe station
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immediatelyupstreamof THP 520by at least20percent,Pacific Lumbershallconducta

thoroughvisual inspection‘of theTHP520 areawithin 48 hoursofdownloadingmonitoringdata

to locatethecauseofthe increasedturbidity, payingparticularattentionto watercoursecrossing

sites. Thevisual inspectionshallbe conductedto determineif thesourceoftheturbidityincrease

is locatedwithin theTHP 520 areaandthefeasibilityofactionsto correctconditionscausingthe

increasein turbidity.

6. Visual InspectionsofWatercourseCrossings:PacificLumbershallconduct

visualinspectionsofall sitesin theTHP 520 areawhereit hasrepaired,replaced,orremoved

watercoursecrossingsto determineif thereareany conditionspresentthat arecausingor appear

likely to causesignificantincreasesin turbidity. TheinspectionsshallbeginassoonasPacific

Lumberbeginsworkat anywatercoursecrossingsiteandshall continuefor aperiodofat leastS

yearsaftersubmittalof thefinal work completionreportto CDF for THP 520. Theinspectionsof

watercoursecrossingsitesshallbeconductedon amonthlybasisbetweenSeptember
15th ofeach

thyearandMay15 ofthefollowing yearin accordancewith a qualityassuranceandqualitycontrol

programapprovedby theChiefoftheDivision ofWaterQualityoftheSWRCB. Theinspections

shallutilize protocolsandformsadaptedfrom theCDF protocolsandformsfor evaluating

implementationandeffectivenessofbestmanagementpracticesatwatercoursecrossings.The

inspectionsalsoshall includevisualinspectionofwatercourseconditionsimmediatelyupstream

anddownstreamofeachwatercoursecrossingin accordancewith protocolsbasedupontheU.S.

ForestServicestreamevaluationprotocolsassetforth in thedocumenttitled “StreamReach

InventoryandChannelStabilityEvaluation,”USDAForestService,Ri -75-002.~’

4’ U.S. GovernmentPrintingOffice, Document696-260/200,1975.
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7. NotificationofRegionalBoard: Beginningno later thanDecember1, 2001,

andfor at least5 yearsfollowing submittalofthefinal workcompletionreportfor THP 520 to

CDF, PacificLumbershallnotify RegionalBoardstaffby telephonewithin 48 hoursof

discoveringthesourceof an increaseorpotentialincreasein turbidity discoveredduringmonthly

watercoursecrossinginspections.Pacific Lumbershallalsonotify theRegionalBoardofthe

inspectionresultswithin 48 hoursof anyinspectionsundertakenin responseto anincreasein

turbiditypursuantto therequirementsof OrderParagraph5. above. Thenotificationshall include

a descriptionof anycorrectivework thathasbeentakenorisplannedto improvethe conditions

causingtheexistingorpotentialincreasein turbidity.

8. MonitoringandInspectionRecords:Beginningno laterthanDecember1,

2001,andfor atleast10 yearsfollowing submittalof thefinalwork completionreportfor THIP

520to CDF,PacificLumbershallmaintainrecordsshowingturbidityandstreamfiowatthefour

monitoringstationsspecifiedin this order. Therecordsshallincludeturbidity andstreamfiow

datafor eachofthe specifiedmonitoringstationsat30-minuteintervalsfor theperiodof

September
15th ofeachyearto May 15th ofthefollowing year. Therecordsfor theperiodofMay

16th to SeptemberlAth ofeachyearshallincludeturbidity andstreamfiowdatafor eachofthe

specifiedmonitoringstationsatdaily intervals. PacificLumbershallalsomaintainrecordsof all

visualinspectionsconductedpursuantto theprovisionsofthis order. PacificLumbershalladvise

theNorthCoastRegionalWaterQuality ControlBoard(RegionalBoard)staffofthe locationof

themonitoringandinspectionrecordsandshallmaketherecordsavailableto RegionalBoard

staffuponrequestduringregularbusinesshours.Therecordsshallbemadeavailablein

electronicform if requestedby theRegionalBoard.

9. MonthlyReports:PacificLumbershallpreparemonthlywaterquality

monitoringprogramreportsbythe l5~ dayof eachmonthforthepreviousmonthlymonitoring
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period. Thereportsshallbebasedon theturbidityandstreamfiowdatafrom eachof thefour

monitoringstationsspecifiedin this order,informationobtainedduringvisualinspectionsof sites

within theareaof THP 520,andPacific Lumber’sanalysisofthemonitoringdataasrequired

underparagraphs3 and4 ofthis order. PacificLumbershallinform theRegionalBoardandthe

SWRCBofthelocationwherethemonthlyreportsaremaintainedandshallprovidecopiesof the

reportsto staffoftheRegionalBoardortheSWRCBuponrequest.Themonthlyreportsneednot

includeall ofthestreamfiowandturbidity datamaintainedin PacificLumber’srecords,butshall

includethefollowing informationforthemonthinvolved:

a. Streamfiowandturbidity datareportedatdaily intervalsfor eachofthe

monitoringstationsspecifiedin this orderandanalysisofanyincreasesin turbidity meetingthe

criteriaspecifiedin partc below.

b. Streamfiowandturbidity dataat30-minuteintervalsacrosstherising and

falling limbs ofthehydrographfor anyperiodinwhichprecipitationof 1 inchormoreoccurs

within any24-hourperiodasmeasuredat theEureka.NationalWeatherServiceStation.

c. Identificationof anyperiodsofat leastS hoursduringwhichtheturbidity

measuredatthemonitoringstationlocatedimmediatelydownstreamofTHP 520 hasexceeded10

NTUs andhasalsoexceededtheturbidity’measuredatthemonitoringstationlocatedimmediately

upstreamofTHIP 520by atleast20 percent.

d. Theresultsofanyvisualinspectionsundertakenin responseto ameasured

increasein turbidity. If aninspectionrevealsanactualorpotentialsourceofsedimentdischarge,

themonthlyreportshalldescribethelocationandnatureofthesedimentsource,thecorrective

actionthatwastaken,if any,andtheresultsof that correctiveaction.
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e. Theresultsof anymonthlyinspectionsof watercoursecrossings.If.an

inspectionrevealsanactualorpotentialsourceofsedimentdischarge,themonthlyreportshall

describethecorrectiveactionthatwastaken,if any,andtheresultsofthatcorrectiveaction.

f. A descriptionofPacificLumber’sproposedinstrumentation.

g. A descriptionof PacificLumber’smonitoringstationinstallation,location,

anddesignplan.

10. QualityAssuranceandQualityControlProaram:PacificLumbershall

submitawrittenqualityassuranceandqualitycontrolplanto theChiefoftheDivision ofWater

Quality for reviewandapprovalon orbeforeNovember3, 2001. Theplanshallalsobe

submittedto theRegionalBoardfor commentbythe samedate. Followingreceiptoftheplan,

theChiefoftheDivision ofWaterQualityshallreviewtheplanandnotify PacificLumberof any

necessaryrevisions~within 10 days. Theplanshall includethefollowing information:

a. Pacific Lumber’sproposedqualityassurancemeasuresfor implementingthe

provisionsofthis orderincludingadescriptionofobjectives,referencematerialstobeused,anda

descriptionofpersonnelqualificationsandtraining to ensurethat themonitoringrequiredby this

orderis conductedwith reasonableaccuracyandcompleteness;

b. A descriptionofthedatabaseanddatastorageandretrievalsystemto beused

for reportingandstoringtherequiredinformation;

c. Detailsregardingtheevaluationprocedures,criteria,forms,andscheduleto

beusedfor monitoringandevaluatingstreamfiowandturbidity andfor visuallyevaluating

implementation,effectiveness,andstreamreachstabilityatwatercoursecrossings;

d. Proceduresfor timely forwardingoffield reports,filing offorms,dataentry,

databasemanagementandreporting;and
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e. A descriptionofPacific Lumber’sproposedqualitycontrolmeasures

includingtheproceduresto beusedto detectandcorrectdataerrorsandomissions.

11. Compliancewith Monitoring andReportingRequirements:PacificLumber

shallnot undertakeanywork on repair,replacement,orremovalofwatercoursecrossingsin the

areaofTHP 520priorto complyingwith theflow andturbidity monitoringrequirementsofthis

order. If PacificLumberis not in compliancewith theflow andturbiditymonitoring

requirementsofthis orderby December1, 2001, it shallceaseall workwithin theareaofTHP

520 thatcouldcontributeto anincreasein turbidity in theSouthForkElk Riveror its tributaries,

andit shallnot resumeanysuchworkuntil it is in compliancewith thoserequirements.

12. Delegationto Division Chief: Questionsregardingimplementationofthe

waterqualitymonitoringandreportingrequirementsofthis order,includinginstallationof

monitoringequipment,shallbe resolvedbytheChiefoftheDivision ofWaterQualityofthe

SWRCB. The ChiefoftheDivision ofWaterQuality shallhavetheauthorityto revisethe

requirementsofthisorderasappropriatebasedon informationthatbecomesavailablein the

future.

13. AccessbyRegionalBoard: Uponreasonablenotice,PacificLumbershall

grantaccessto RegionalBoardstaffto inspecttheareaofTHP520 during normalbusinesshours.

I/I

I/I

I/I
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14. RegionalBoardOrder: North CoastRegionalWaterQuality ControlBoard

MonitoringandReportingProgramOrderNo. Rl-2001-19is vacated.

CERTIFICATION

Theunder~igned,Clerk to theBoard,doesherebycertify thattheforegoingis a
full, true,andcorrectcopyofanorderduly andregularlyadoptedatameetingoftheStateWater
ResourcesControlBoardheld onOctober18, 2001.

AYE: Arthur G. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: - None

ABSENT: None

ABSTAIN: None

eenMarch’
C erkto theBoard
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