
STATE OF CALIFORNIA
STATEWATER RESOURCESCONTROLBOARD

ORDER: WQ 2001-03

~II
In theMatterofthePetitionof

LAS VIRGENES MUNICIPAL WATER DISTRICT

ForReviewof WasteDischargeRequirementsOrder99-142,
NPDESPermitNo. CA0056014,

Issuedby the
CaliforniaRegionalWaterQuality ControlBoard,

Los AngelesRegion

SWRCB/OCCFile A-1263

BY THE BOARD:

This matterinvolvestheregulationof dischargesfrom apublicly ownedtreatment

works. OnNovember19, 1998,theStateWaterResourcesControlBoard(StateBoardor

Board),in OrderWQ 98-11,remandedLos AngelesRegionalWaterQuality ControlBoard

(RegionalBoard)Orders97-135 and98-030to theRegionalBoardfor revisionsconsistentwith

theStateBoard’sfindings andconclusions.OnDecember9, 1999,theRegionalBoardissueda

revisedNationalPollutantDischargeEliminationSystem(NPDES)Permitin OrderNo. 99-142

(permit),which correctedthedeficienciesidentifiedby theBoard. Additionally, theRegional

Boardimposedamorestringentdischargeprohibition andnitrate limit thanit hadin earlier

Orders. On January7, 2000,theStateBoardreceivedapetitionforreviewofthepermitfrom

theLasVirgenesMunicipal WaterDistrict.(District). Forthereasonsexplainedbelow, the

BoardamendsOrder99-142in accordancewith thefindings andconclusionsofthis Order.
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I. BACKGROUND

StateBoardOrderWQ 98-11 (Order98-11) containsafull background

discussion,which is brieflysummarizedhere. TheDistrict operatestheTapiaplant in

Los AngelesCounty. Effluent is dischargedto Malibu Creek,which flows intoMalibu Lagoon,

andfrom thereinto thePacific OceanatSurfriderBeach.In thedryseason,asandbartypically

formsbetweenthelagoonandtheocean,therebyclosingthe lagoon. MalibuLagoonis

generallyopenduringthewet seasonwhenincreasedflows, from stormsandtheDistrict, cause

the lagoonto breach.In Order98-11,thisBoard(1) rejectedtheDistrict’s challengeofaflexible

dischargeprohibition imposedbytheRegionalBoardfrom thelaterofMay 1 orthefirst natural

closureofthe lagoonto October31 of eachyear;1(2)accepted,inpart,theargumentof

environmentalpetitioners2thattheRegionalBoardhadnotadequatelyaddressednutrientrelated

problemsby directingtheRegionalBoardto eitherincludeprotectivenutrientlimits for

dischargesfrom May 1 to October31 or imposeafixed dischargeprohibitionduringthisperiod

to ensurethattheDistrict wouldnot contributeto observedviolationsofthenarrativenutrient.

3

objective; and(3) suggestedthattheRegionalBoardcouldconsidera longerprohibitionor

year-roundnutrientlimits baseduponevidencereceivedduringits proceedingson remand.4

In responseto Order98-11,RegionalBoardstaffpreparedadraftpermit that

proposeda fixeddischargeprohibitioncoveringtheperiodof concernspecifiedin Order98-11

(May ito October31). RegionalBoardstaffdid notproposeyear-roundnutrientlimits more

stringentthantheexisting 10 mg/l nitratelimit basedon theBasinPlannumericobjective5and

StateBoardOrderWQ 98-11at 18.

2 NaturalResourcesDefenseCouncil(NRDC),Heal theBay, andBayKeeper.

~ Order98-llat19.

‘~ Ibid.
S Watersshallnotexceed10mg/iasnitrate-nitrogen.WaterQuality ControlPlan,Los AngelesRegion,page3-11.
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theexistingphosphatelimits basedon currentperformance.TheRegionalBoardstaffs

proposedfindingscitedalackof sufficientevidenceto justify morestringentnutrientlimits.6 At

thehearingon thepermit, theRegionalBoardacceptedthestaffproposalfora fixeddischarge

prohibitionandalsoextendedthedatesoftheprohibitiontwo weeksinto April andtwo weeks

intoNovember— resultingin adischargeprohibition from April 15 to November15 of eachyear

(hereinafter“the extendeddischargeprohibition”). TheRegionalBoardalsoloweredthe

existing10 mg/l year-roundnitratelimit to 8 mg/l.

TheDistrict seeksrelief from the8 mg/l nitratelimit andtheextendeddischarge

prohibition.

II. CONTENTIONSAND FINDINGS7

A. The8 mg/iNitrateLimitation

Contention: TheDistrict assertsthatneithertheevidencenortheRegional

Board’sfindings supportan effluentlimit of 8 mg/l for nitrate.

Findin~: TheRegionalBoard’sBasinPlancontainsanumericwaterquality

objectiveof10 mg/l, which is basedonprotectionofhumanhealth. WaterCodesection13263

specifiesthat dischargepermitsshall implementbasinplans,includingwaterqualityobjectives.

TheRegionalBoard’spriorpermit containeda 10 mg/l nitratelimit. Ofcourse,aRegional

Boardmayestablishamorestringentlimit wherejustified. Theissuebeforeus is whetheran

effluentlimit of 8 mg/I is justified.

6 Adoptedas final permit findingsin RegionalBoardOrder99-142;Findings9 and 10.

~Thisorderdoesnotaddressall of theissuesraisedby petitioners. Wefind thatthe issuesthat arenotaddressed
are insubstantialandnotappropriatefor StateBoardreview. SeePeoplev. Barry (1987)194 Cal.App.3d158, 239
[Cal.Rptr.349],Cal. CodeRegs~,fit 23, § 2052.
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The8 mg/i nitratelimit includedin thepermit is notsupportedby thefindings.

Consequently,thepermitviolatesabasicprincipleofCalifornia law that“theagencywhich

rendersthechallengeddecisionmustset forth findings to bridgetheanalyticgapbetweenraw

evidenceandultimatedecisionororder.”8 In otherwords,findingsmustexplainthereasoningof

theagency.Theymustexplainhowthelaw andfactsjustify thedecisionororder. TheBasin

Plancontainsanarrativenutrientobjective,whichprovides:

“Watersshallnot containbiostimulatorysubstancesin concentrationsthat
promoteaquaticgrowthto theextentthatsuchgrowthcausesnuisanceor
adverselyaffectsbeneficialuses.”9

Thefindingsdo not supportaconclusionthatthemorestringent8 mg/i limit is necessaryto

achievethenarrativeobjective. With respectto this narrativeobjective,thefindings in the

permit indicatethat RegionalBoardstaffcouldnot identify arelationshipbetweennitrateand

algal levelsandthatconsequentlytheycouldnot recommendnumericlimits for nitratemore

stringentthanthe 10 mg/i numericBasinPlanobjective,which is basedon protectionofhuman

health:

“analysisoftheavailabledatarevealedthat increasingconcentrationsofnitrates
andphosphatesdid not correlatewith adistincteffectandthuseffects-based
nutrientlimits couldnotberecommended... [andbecause]thereis no adequate
informationavailableto formulatenutrientlimits basedon effects,suchas
eutrophicationandalgalgrowth.”10

I/I

I/I

I/I

8 SeeTopangaAssn.For a ScenicCommunityv. CountyofLosAngeles(1974), 11 Cal. 3d506, 515,
[113 Cal.Rptr. 836].
9 WaterQualityControlPlan,Los AngelesRegion,1995.
~ RegionalBoardOrder99-142,Findings9 and10.
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Nothing in theRegionalBoard’sdiscussionatthehearingsuggestedthattheRegionalBoard

membersdisagreedwith theseconclusionsofits staff. Further,RegionalBoardstaffindicatedat

thehearingthat:

“the scientificcommunityis all in agreementthat in dryweather,dischargeof
thesehigherlevelsofnutrientshasthatreasonablepotentialto causean
exceedanceofthatnarrativestandard....But I thiuik there’sno evidencethat
thosesamehighlevelsofnutrients,tenthatwe’vebeentalkingabout,cause—

havethereasonablepotentialto causeproblemsin thewintermonthswhenthe
lagoonis open.””

AlthoughtheRegionalBoardis freeto reachan oppositeconclusionfrom its

staff, it mustmakefindingsthat identify substantialevidencein therecordto supportits

conclusion. At thehearing,theRegionalBoardmembersdiscussedthefact thattheDistrictwas

requiredto meetan 8 mg/l effluent limitation for dryseasondischargesto theLos AngelesRiver

andconcludedthat, if theDistrict couldmeetthe8 mg/l effluentlimit underthesecircumstances,

it shouldbeableto meetthis limit forwet seasondischargesto Malibu Creek.

Therearetwo problemswith theRegionalBoard’sreasoning.Thefirst is that the

BasinPlannitrateobjectiveforMalibu Creekis 10 mg/l, not 8 mg/l asit is for theLos Angeles

River. As discussedabove,WaterCodesection13263(a)providesthatwastedischarge

requirementsshallimplementtheapplicableBasinPlanobjectives.Thesecondproblemis that

the short-termmeasuresemployedby theDistrict to meetthe8 mg/l limit for dryseason

dischargesto theLos AngelesRiver do not appearto be feasibleonalong-termbasisin thewet

season.Consequently,8 mg/l doesnotrepresentthecurrentperformanceoftheTapiaplant.

Therefore,we concludethatit wasnot appropriateto imposeayear-roundperformancelimit of

8 mg/l.

“TranscriptofDecember9, 1999RegionalBoardmeeting (hereinafter“Transcript”) at 94.
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B. TheExtendedDischargeProhibition

Contention: TheDistrict assertsthat theextendeddischargeprohibitionis not

supportedby thefindings ortheevidence.

Finding: TheWaterCodeprovidesthat aRegionalBoardmay,in wastedischarge

requirements,prohibitthedischargeofwastein certainareas.’2All parties,includingthe

District, theRegionalBoard,andenvironmentalrespondents,’3appearto agree,andwefind, that

highconcentrationsofpathogensin the lagooncontributeto violationsofCaliforniaOceanPlan

bacterialobjectivesin the oceanat SurfriderBeachwhenthelagoonis open.’4 However,the

partiesdisagreeon theissueofwhetherdischargesfrom theDistrict contributeto keepingthe

lagoonopen.

Although thereis sufficientevidencein therecordto supportthe extended

dischargeprohibitioncoveringtheperiodofApril 15 to November15, thepermit is defectivefor

thesamereasondiscussedabovefor the8 mg/l nitratelimit, i.e., theRegionalBoardfailedto

(1) includeawritten finding explainingthefactsandlaw thatjustify theprohibition,or

(2) adequatelyarticulateits reasoningatthehearing. AlthoughRegionalBoarddiscussion

focusedon evidence•thatsignificantwatercontactrecreationoccursoutsidetheMay 1 to

October31 dischargeprohibitionperiodproposedby its staff, theRegionalBoarddid not explain

thethreatposedby dischargesfrom Tapiaduring theextendedprohibitionperiod.

We find that theevidencein therecordshowsrelativelylow creekflow in April

andNovemberandsignificantcontributionsfrom Tapia,in termsofpercentageoftotalcreek

12 SeeWaterCodesection13243.

‘~ NRDC, Healthe Bay,andBaykeeper.
14

SeeAmbrose,2000at 8-17. SeealsoAn EpidemiologicalStudyofPossibleAdverseHealthEffectsofSwimming
in SantaMonicaBay, SantaMonicaBayRestorationProject,May 7, 1996.
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flow, in thesemonths.’5 Thesecontributionsarecomparableto thosewefoundto be significant

for theMay 1 to October31 periodin Order98-11. Los AngelesCountylifeguardrecordsshow

that the lagooneither(1) hasin factclosedduring thefirst two weeksofNovemberandthelast

two weeksofApril, or(2)wasclosedsoonafterApril 15 orshortlybeforeNovember15.16 We

find thattheserecordsindicatethatduringtheperiodoftheextendedprohibitionthe lagoon

couldreasonablybeexpectedto closemoreoftenif theDistrict wereprohibitedfrom

discharging.This is asufficientthreatofharmto justify theextendedprohibition. Furthermore,

in light ofRegionalBoardOrder00-046,’~whichpermitstheDistrict to dischargeto the

Los AngelesRiverduringtheextendedprohibitionperiod,theextendedprohibitionshouldnot

presentanysignificantcomplianceproblemsfor theDistrict.

Findings6 and7 ofOrder99-142discussdifferencesin thepatternofbacterial

contaminationbetweenthelagoon,thebreachin thelagoonthat flows to SurfriderBeach,and

SurfriderBeach.Finding7 providesthatthesedifferencesindicatetheimpacton Surfrider

Beachfrom lagoonwaterflowing throughthebreachis lesslikely duringdryweather.We find

this discussionirrelevantandpotentiallymisleadingbecause,regardlessofanysuchdifferences,

pathogencontaminatedwaterfrom thelagooncontributesto pollution in theoceanat Surfrider

Beachanddischargesfrom theDistrict contributeto keepingthelagoonopenfrom April 15 to

November15. Finding 8 recommendsafixed dischargeprohibitionbecausea ‘~possibilityexists

a flexible [dischargeprohibition]maynotbeprotective”(emphasisadded).This finding is too

speculativeto supporttheextendeddischargeprohibitionimposedby theRegionalBoard.’8

15 EnvironmentalRespondent’sresponseto Petitionat 8-10.

16 SeeMarch 1997,April 1997,March 1998,andNovember1999.

17 NPDESpermitNo. CA0064271.

SeeShepardv. StatePersonnelBoard (1957)48 CaL2d41,46.
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Consequently,Findings6, 7, and 8 areinconsistentwith thefindingsin this Orderthat support

theextendedprohibition.

Following theBoardworkshopon this item, theDistrict proposedamodification

to theseven-monthfixed dischargeprohibition. TheDistrict proposedasix-monthprohibition

from May 1 to October30, with aflexible prohibitionfrom April 15 to April 30 andNovember1

to November15 ofeachyear. During theflexible prohibitionperiodtheDistrict wouldbe

permittedto dischargeif backgroundflows in thecreekexceed10 cfs andthelagoonis open.

Although thereis not sufficienttimeto evaluatetheDistrict’s proposalin theseproceedings,the

RegionalBoardshouldconsidertheDistrict’s proposalthenext timeit reissuestheDistrict’s

permit.

III. CONCLUSIONS

Basednponthediscussion-above,we-concludethat:

1. The8 mg/I nitratelimit andcorrespondingmasslimit includedin Order

No. 99-142arenotsupportedby theRegionalBoard’sfindings.

2. Theextendeddischargeprohibitionis not supportedby thefindingsin

RegionalBoardOrder99-142. However,thisprohibition is supportedby theevidencein the

recordandby thefindings in this Order. SincetheRegionalBoardmadeno specificfinding

supportingtheprohibition, theRegionalBoarduponreissuanceoftheDistrict’s permit should

considertheDistrict’sproposedflexibleprohibitiondiscussedabove. Furthermore,Findings6,

7, and 8 of Order99-142areinconsistentwith thefindings in this Orderthat supportthe

extendeddischargeprohibition.-
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IV. ORDER

IT IS HEREBY ORDEREDthatRegionalBoardOrderNo. 99-142is amendedas

follows:

1. DeleteSectionD, whichchangedthenitratelimit in Order97-135from 10

mg/l to 8 mg/l. By this action,we intendthat theoriginalnitratelimits of 10 mg/l and 884

pounds/day,set forth in Order97-135at SectionI.B.2.a,will bereinstateduntil andunlessthe

RegionalBoard, aftermakingadequatefindingsandotherwisecomplyingwith law, establishes

anysuchlower limitationswhichmaybenecessaryto implementapplicablewaterquality

standardsandprotectbeneficialusesin MalibuCreekandLagoon.

/./ /
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2. DeleteFindings6, 7, and8. To theextentofanyremaininginconsistency

betweenthefindingsandrequirementsofthis OrderandRegionalBoardOrders97-135,98-030,

and99-142,thefindingsandrequirementsofthis Ordershallapply. To theextentbfany such

inconsistencybetweenStateBoardOrderWQ 98-11andthis Order,thisOrdershallapply.

CERTIFICATION

Theundersigned,AdministrativeAssistantto theBoard,doesherebycertify thattheforegoingis
afull, true,andcorrectcopyofan orderduly andregularlyadoptedat ameetingof theState
WaterResourcesControlBoardheldon February15, 2001.

AYE: Arthur G. Baggett,Jr.
Mary JaneForster
JohnW. Brown
PeterS. Silva

NO: None

ABSENT: None

ABSTAIN: None

Maur n March~
AdministrativeAssistantto theBoard
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